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Penal Code (zlct XLV of 1860), section 124 A—Seditious extracis MEARS, C. J. 
from books already published—Cumulative effect—Proscription UGCOT?, J. 
7 Ji, J. 

of rgprinted mailer. 


Where the compiler of certain Hindi Readers, meant fow the 
ause of Indian children, collected together seditious utterances 
and sentiments which had already been published and the cumu- 

é@ lative effect of which was to bring into hatred and contempt His 
Majesty’s*Government established by law in British India and 
thereby corrupt the minds of the children, held, -that the 
Government was justified in proscribing the books, even though 
the originals were not proscribed, 








-> ai ea 


. CRIMINAL MISCELLANEOUS APPLICATION to revise the order 
of the Governor-in-Council dated the 15th of July notified in the 
°” Local Gazette of the, roth of July, 1924. 


The facts of the case are fuliy given in the judgment. Shortly 
stated they were as fellows :—* 


The applicant? published certain books which contained 

* quotations from other publications. The Government, proscrib- 
ed the books holding some portions to be seditious. The 
petitioner applied in revision. 


° Peary Lal Banerji(with him K. N. Laghate and R, N. Basu), 
for the petitiongr, submitted that in the absence of any rules 
\ framed by the High Court for regulating guch cases, ft was 
empowered to deal with the case under section 9% (dg) of 
7 the Criminal Procedure Code. As each book in its entirety 
í could not be said ġo be seditious and as the Local Government 
$ had not stated’ the grounds on which the beoks had been œ o 
proscrjbed, the Nofification failed to comply with the require- 
: *Cr, Mis. No. 236 of 1924. . œ 
e e e 


e 4 ‘ è . ee 
E ® ° e Cy 
es 


Na? 


CRIMINAL 
== 


1924 


BAIJNATH 
KEDIA 


HIGH COURT A. L.J. R. 
e o 


ments of section q9. . The onus was onthe Government to 
show that the, publication of the readers was seditious. œ 


{Piccorr, J.— Even supposing t Mat the Government Notifica- 
tion was defective, the High „Court had all the same to Peter- 


Tv’. 
EMPEROR, 


Mears, C. J. 


mine whether the books in question did or did nat comets 
seditious. matter. | i 


‘The object of the author of the readers was simply toecriticiae 
and put his own particular view-point before a particulat scHool 
or audience. Every school was entitled to choose igs own text- 
books and the readers in question were not supposed to be 
forced upon any group of boys. He cited. 


Manmohan Ghose v. Emperor, [1910] I. L. R., 38 Cal., 25 


The originals were never declared by the Government to be 
seditiðus. The order proscribing the reprints was, therefore, bad. 


L. M. Banerji (Government Advocate), for the Crown, urged 
that the Court could act under section 99 (d) only through the 
medium of section gg (b); so that it was for the petitioner to 
substantiate his position and not for the defendant to justify 
the order, e ° 

[Piccotr, J. pointed out that the amended section 99 (d) 
was against this contention. | 


He further contended that if Government had qyoted the 
eobjectionable passages in the Gazette, it would only be pro- 
pagating sedition all the more, 


[Cuer Justicz.—No, not at all. ] ° 


The objectionable passages were next? read by the Govern- 
ment Advocate who explained how they were sedftious and came 
under section 124 A of the Penal Code. 


° The judgment of the Court was delivered by 
MEARS, C. J.—Sometime in the year 1922 the applicant in this 


cage published the second edition of a Hindi Reader for usein- 


schools. ‘The Reader is composed of six separate text books, numbered 
1—6, and those volumes are designed for the ingtruction of boys of 7 
to 13 or 14 years of age. On July 15th, 1924, the Local Govern- 
ment issued a Notificalion by which, unfer section 99 A of the Code 
of. Criminal Procedure, 1898, all copies of parts, 3455 and “6 were 
declared to be forfeited, inasmuch as they contained, in the opinign 
of the Locai Government, seditious matter of the character glescrilfed 
in segtion 124 A of the Yadian Penal Code 


Baijnath Kedia, the publisher, was aggrieved by this order, and 
applied first of all that the Local Governmenteshould point oyt the 
passages to which they took objection. This application failed, and 
the mattêr before us today is one launched by Baijnath Kedia asking 
this Court to set aside the order of the Local Government, on the 
ground that the four Readers Nos. 3—6, inclusive, do notin fact con- 
tain 4ny ‘seditidus matter. ° 


ææ Me Peary Lal Banérji, who appears for the applicant, criticised . 


at the outset the form of the Government Nbtification, ahd contended 
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that it did not comply with section 99 A &) of the Code of Crim- CRIMINAL 
inal Procedure, inasmuch as the grounds were not set out in the 
Notification. We, however, are precluded by section 99, D.from 
consi@ering any other point than.the question whethér in fact the BAIJNATH 





1924 





KEDIA 
matters contained in the document were seditious or not, and come a 
within the mischief aimed at by section 124 A. EMPEROR. 





t .Counse! for the applicant raised the further point that the onus Afears, C. J. 
lay upon the Local Government. This is a question of construction, 
not free trom difficulty. We are inclined to think that having regard 
to the tramework of the section, the onus is cagt upon the Local 
Government. In our opinion that is not a matter of great practical 
moment, and indeed it gives to the Local Government the advantage 
of the opening and of the reply. We, therefore, called upon the 
Government Advocate and he has iaid before usa translation pre- 
pared by the Government of 126 extracts taken from the impugned 
publications. Having regard to their character, we are somewhat 
syrprised that any application should have been made. We do not 
propose to go into them in any great detail ;ẹbut it is necessary that 
we should consider each of the Readers separately ; and that if we 
find in any one of the series extracts, which though extravagant, do 
not fairly come within section 124 A, it is our duty to exempt that 
particular’ Reader. The Government Advocate has suggested that 
when one regards the series as a whole, it will be found that ‘they 
become increasingly seditious. There appears to be a certain degree 
of truth in that. ° 


Turning now to the Readers themselves and dealing with Part 3, 
first of all, al page 2 there is a passage invoking the deity to remove 
all our “insults”; and at pages 25 and 103 there are very strong 
incitements to race hatred, though as it happens not diretted against 
the Government, but only quoted here to show the pretailing 

echaracter of the work. At pag&® 25 runs the passage “ Even then 
thejblgod-thirsty Muslims oppressed the Hindus in some ways or 
the other”, ‘Fhe passage at page 103 runs “ Of all the nations the 
Hindus are the best and eveything else is bad”. In book 4 page 
31, thel is a poem clearly designed to create hatred in the minds 
of the children against the British, and very obviously” directed 
against the British, notwithstanding the suggestion which Was made 
in argument that it really referred to events which had happened in 
Belgium in the mohth of August 1914. At page 68 and onwards 
there is along, foolish and malicious discussion on the respettive 
treatnfent and exploifation of the “black natiyes” in Indà by 
Englishmen and of the Philippinoes by Americans. Thesetrend of 
„that story. is manifestly one which would promote disloyalty.” At 
page 109 the question is asked “ why is not money spent on educa- 


ze on”? The reply is,gtyen because “ you have no spowerin sour -° 


Íands”. Ia part 5, page 152, the Rowlatt Act was, according to 
the winger eye up, “to suppress once apd for all all politica? a 
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agitation in the country. It treated the whole of India as in a state 
of rebellion and under it the police got full power to harass all 
innocent citizens”. The translation which we have given differs to 
some extent from that which will be found at page 10 of th€ print 
supplied to us by the Local Government, but is an agreed antl 
accepted translation. à 

We take he view that this statement that the RowWlatt Att 
was intended “‘ to suppress once and for all political agitation in the 
country ” was a statement known by the writer to bè false, and 
made by him with the deliberate intention of promoting disloyalty 
and hatred, and a similar observation applies to the statement that 
that Act, a Government measure, gave to the police full power to 
harass all innocent people. At page 75, Book 6, we are told that 
the “ Western civilization was godless; the Indian civilization is 
godly,” and that “ the Indian civilization tends to stabilise morality. 
The tendency of the Western civilization is towards establishing 
immorality.” We may pause here for a moment to say that a 
passage such as that, eyen if objectionable, would not, standing alone 
justify a Government to take measures of forfeiture. But a pas- 
sagc like that, and many others that can be found in these volumes 
must be considered as having a cumulatiye effect, and no one can 
doukt that the cumulative effect of each of these book$ was one 
designed to bring into hatred and contempt His Majesty’s Govern- 
ment established by law in British India. At page 78 the children 
are taught that the establishment of dispensaries and ho§pitals 
encourage the people to run the risk of contracting disgraceful 
diseases, and “ promotes greater stability to offences, suffering and 
downfall and :eal slavery”. “ Dispensaries are the root of evil. 
Owing to their existence people become indifferent to their health 
and promote immorality. Hospitals are the means by whfch the 
devil exercisés his control over, his dominion and carries on his 
work.” We are also told that but for the existence of hospitals the 
diseases indicated above and consumption itself would decrease. 
The extracts given from page 84 and onwards were no doubt written 
at a time when non-co-operation was still makirfe its appeal tọ some 
sections ef the nation. The reader contafhs a story in which the 
conscience of a subordinate official is disturbed by a supposed order 
of the Government directing him to watch the activities of the 
enthasiasts of the movement. His ruminations cover some 8 pages 
of print and their manifest object is to promote hatred and disloyalty 
in the unformed minds to which they are agdressed. A later ex- 
tract tells the children that they are “ dwelling under the rule of 
unrigHteousness”’. j . 

We have not by ‘any means exhausted the extracts open to 
objections but we have indicated some of the more serious ones. It 
is said that they are extracts from books*wifich have already been 
peblished and which Rave not been proscribed. That may be 
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partly true but not altogether so. But eyen,if it is entirely true, the CRIMINAL 
compiler of these books has must manifestly collected together all ay 


the seditious utterances that he could find, and has given us a book — —— 
whicl? page after page contains sentiments hostile and insulting to PAIJNATH 
fhe British Government. Books such as these stand on very differ- se 
ent footing to publications in which here and there one may find EMPEROR. 
` e pPRssagee to which a more moderate writer would not have ,, 

— te è : . cars, C. J. 
given utterance. In our opinion these Readers were compiled with 
the determmation to corrupt the -minds of the children, and we 
bèlieve that they come explicitly within the terms,of section 124 A 
of the Indian Penal Code. Under these circumstances we dismiss 
the application with costs. We fix the costs at Rs. 300. 


Application dismissed. 
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TUFAIL AHMAD AND OTHERS (Applicants) CRIMINAL 
i versus A izi 
f EMPEROR (Opposite-party).* September, 25. 





Criminal Procedure Code (Act V of 1898), section 239, cl. (a) and 
(d)—Misjoinder of parties—Joint trial—Different offences com- MURERJI, J. 
mitted by several persons—No common intent—Legality of. 
If several people are tried together for committing different 
offences, all committed on their own accounts, they cannot be 
tried jointly. . 
While a festival was being celebrated on a public road, the 
accused and some other persons, disregarding an agreement 
previously arriyed at amongst certain members of the com- 
munity, fired off fire-works at random thereby causing injury to 
passers-by. On a complaint brought before the District Magis- 
trate, they were fried together and convicted under section 286 
ofthe Penal Cod@ Held, that the accused not havjng acted 
in the course of the same tiansaction, the joint trial was bad. 


“CRIMWWAL REFERENCE made by the Sessions Judge of Meerut, 
Syed Muhanymad Husain, for the applicants. $ 
G. P. Boys, for the opposite party. ° 
Thé following judgment was delivered by : e 


MUKERJI, J.—This is a reference by the learned Sessiofis fudge ay rerjs, J. 
of Meerut, ‘recommending that the conviction of seven persons, Tufail 


, Ahmad and others, may “be set aside and the fine inflicted upon them ž , z 
may be remitted, on tht ground of misjoinder of partits in fhe trial, -° 
*Crim, Ref. No. 502 of 1924. > an 
e = e. ° : a 
1e e ° 3 g . a = 
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CRIMINAL It appears that at Ghaziabad the two festivals of Shabbarat and 


Dulendi fall on the same day and the same evening. A sort of ar- 
rangement was agreed upon, to the effect that the firing of fire-works 
TUFAIL should be stopped till the procession of Dulendi passed off. It 
a appears, however, that this arrangement was not adhered to, and some 
EMPEROR. people fired off fire-works, and thereby caused more or less damage 
and injury to the person and property of the public. Ona eomplaiat e ` 
being made by one Babu Har Saran Das and others, a report was 
called for, and, in the result, the learned District Magistrate tried the 
case against thirtegn persons, some of whom werc acquitted by him. 
He convicted ten persons of an offence under section 286 of the 
Indian Penal Code, seven of whom are before this Court. The 
applicants went to the court of the learned Sessions Judge, and the 
plea was tđken that the trial was vitiated by the fact that different 
people committing the offence were tried together. The learned 
Sessions Judge having decided to send up the case to this Court for 
the setting aside of the conviction, called upon the District Magistrate 
to submit an explanation, if any. The District Magwtrate, 8n 
reconsideration, acceptefl the view taken by the learned Sefsions 
Judge and expressed the opinion that he was wrong in having tried 
the case summarily. He suggested, however, that the case might be 
sent back for retrial, so that all the convicted persons might «be sent 
up fer trial to the court of session on charges of rioting and arson. 


In support of the conviction Mr. Boys appeared. An exception 
was taken to his appearance, on the ground that as this “was a 
criminal case and as there was no appearance on behalf of the Crown, 
Mr. Boys had no right to appear. 


e As I have already stated, the case appears to have been started at 
the instance of some private persons who said that they had suffered 
an injyry. There seems, therefore, to be no reason why those per- 
sons might not engage a counsel to represent their view of the case. 
It will be noticed that the learned Sessions Judge and the learned ° 
District Magistrate are not agreed entirely, although both are agreed 
that the conviction should be quashed. ¢ The learned District Magis- 
trate ‘was clearly of opinion that the convicted persons should be 
retried aud for more severe offences than they have been c&nvicted 
of. In {these circumstances, I think Mr. Boys should be heard by 
this Court, and I have heard him accordingly. ° 


Coming to the merits of the case, the sole question is whether 
the trial can be said to be regular, having regard to the provisions 
contagped in clauses (a) and (d@) of secti®n 239 of the Cede of 
Criminal, Proceduré. The learned Magistrate’s judgment does not 
show that there was any common intent*of the persons charged and 
convicted for the commission of the offenge under section 286 of° 

° e the Indign Penal Code. The finding seems tg be that the convicted ° 
persons, and other persons, interested in thé enjoyment of the festival 
eeS/abbaral, were already there, and these persons, and others, did 

e- è 6 
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not accept the arrangement made by gtheis and threw squibs and 
other fire-works at random and on the passers-by. In the circums: 
tances, each individual person must be taken to have committed an 
offence for himself and not on behalf of others. It is true that the 
Ifained District Magistrate says in his judgment, as regards some 
of the convicted persons, that they were identified with the mob that 


8 . . : kad 
e cmmitteal this offence But this statement of fact does not amount 


to a finding that there was a common object and every party who 
joined the ntob with that object was guilty. 


Coming to the provisions of section 239 of the ©nminal Procedure 
Code, it appears to me that neither clause (a) nog clause (7) is 
applicable to the circumstances of this case. It cannot be said that 
the seven persons committed the same offence in the cowse of the 
samce transaction. The offences committed by them were different 
although similar Coming to clause (g), there can be no doubt 
that different offences were committed ; but it cannot be said that 
they were committed in the course of the same transaction. The 
expression ‘same transaction’ would imply oyeness of purpose, which 
is wanting here. If, in the course of some quarrel, arising accidentally 
among persons who have colleated to witness a festival, there 
happens to be a fight, and if some people inflict injury on others, 
without*afy common object, they would be committing different 
offences of hurt But if they do not act with any common intention, 
it cannot be said that they have caused hurt in the course of the 
‘same transaction ’, although all the persons committing the oflences 
are there at the,one and same place and at the same time. L, there 
fore, agrec with the learned Sessions Judge and the learned District 
Magistrate that the trial is contrary to the provisions of section 239 
of the Code of Criminal Procedure. It has not been coptended be- 
fore me“that section 537 of the Code of Criminal Procedure cures 
the irregularity or illegality in the tiial. Ir is tlue that the objection 

*should have been taken at the trial, and ıt is possible that it was not 
taken intentionally. “But the fact remains that, if several people arc 
tried together for committing. different offences, all committed on 
their owp accounts, jistice cannot be assured. s 


The reference, therefore, must be accepted. ° 


*eNow the question is whether I should order are-trml. The 
smallness of the sentence inflicted by the learned Magistrate himself 
shows that he never took a serious view of the matter. But he was 
surely of the opinion that some sentence was necessary in ordef that 
the people might behdve better in future. The convicted persons 
have, however, been sufficiently punished in pocket by the proecegings, 

wand I do not think a re-tnal is necessary in the ends of justice. 


I set aside the convittions and sentences, and order that the fines, 
if paid, be refunded. There will be no re trial. ° e oœ 
° © Convictions quaslied. 


e 
P 
e 

e 


CRIMINAL 
— a 


1924 
TUFAIL 
ALMAD 

v. 
EMPEROR. 





Niukerzt, J 


8 HIGH COURT [A. L. J. R. 
e 





e 
=, e . 
© 
CRIMINAL 
oe RAM SUKH AND OTHERS 4 
1924 Versus e 
Seplembes, 25. ò EMPEROR.” 





MUKERJI, J Criminal Procedure Code, section 235 cl, (2 )— Judgment HI Mags- ’ 
Dales own handwriting bul arthout signature ard date—lIsre- 
gularity not affecting merits of the case—lightif#tg al public 
place—Causing Inert to third pariyv— Separate trials and convic- 
lions under sections 160 and 323 reypeclively—Leyalily of. 

Where a Magistrate, in a case under section 160 of the 
Indian Penal Code, gave his judgment in his own hand-writing 
but forgot to sign and date it, Acid, that it amounted to mere 
irregularity and did not affect the merits of the case. 

Two patties fought at a public place, and in the course of 
the fight, the applicants caused hurt to certain persons. Two 
cases were started, one under section 160 of the IJIndf\n 
Penal Code at th@instance of the police, and the other af the 
complaint of private parties who received injuries The 
applicants were separately ‘convicted as the result of the two 
trials, ; 

ə Held, that the conviction of the applicants under section 
160 was no bario their tral and conviction unde. section 
323 of the Indian Penal Code (Criminal Procedures Code, 
section 23g., cl. (2), not applied. ) ° 


CRIMINAL REVISION against the order of SĦAMBIU NATH 
DuBE ESQ., Sessions Judge of Muttra. 


Ram Nama Prasad, for the applicants. 
K. Malcomson (Assistant Government Advocate), for thé Crown. 
The following judgment was delivered by 


ukers J. MUKERJI, J.—It appears that two parues fought ata public 
place, and in the course of the fight, the applicants “caused hurt to 
certaip persons. Two cases were started, one gunder section 160 of 
the Indian Penal Code against eleven persong at the instante of the 
police. The other case was started at the complaint of piv ate 
parties Who received injuries. There were separate trials, as das 
been, already observed, and the applicants were separately convicted 
as the result of the two trials. In revision No. 4%0 the judgment 
was pronounced earlier, for we find in the Magistrate’s judgment, in 
the Mrt case, that he refers to his earlier” judgment. Tite two 
judgmerts were pr Fonounced on th¢ same day. 


- ‘In revision No. 470 of 1924, which arises out of the charge, 
. under section 160, the only point urged is*one of sentence. The 
ee senténcé passetl is one of rather a heavy fine.e So far as Ram Sukh 
ane Byikbhan are concerned, they were fined in the sun? of Rs. 100 
: & * Crim. Rev. No. 470 of 6924. , eo 4 
- . 9 p ia ? e a , ii 
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each. In view of what I am going to say in the other case, I reduce 
the sentence ol fine against cach of Ram Sukh and Brikbhan to the 
sum of Rs. 50 only. The sentence of fine against Ganeshi and 
Benigwill stand. Otherwise revision No. 470 is rejected. 


* In revision No. 471 of 1924 two points have been raised. F irst, 
it has been urged that the judgment of the learned Magistrate being 
wnsigned, did not operate as a judgment at all, ang, therefore, the 
corfviction should be treated as illegal. The judgment is entirely 
in the hanéwriting of the learned Magistrate. In the circumstances, 
P should agree with the learned Sessions Judge that the irregularity 
of the judgment not being signed, is covered by segtion 537 of the 
Indian Penal Code. Jt will be deplorable if after a tral the judg- 
ment has to be set aside and a retrial has to be ordered simply 
because the learned Magistrate forgot to sign the judgment and date 
it. The irregularity does not affect the merits of the case, and, 
therefore, this point fails. 


The second point urged is somewhat interesting, though, to my 
mind, nof difficult to answer. The argumept is. that the applicants 
having once been convicted of the offence of an aff ray, they could not 
be again convicted of the offence under section 323 of the Indian 
Penal Code, having regard to the provisions of section 403 of the 
Criminal* Procedure Code. The argument is this. The offence of 
causing hurt was committed in the course of one and the same trahsac- 
tion," namely fighting in a public place. It is urged that, if the 
applicants fought-in a public place and cauged hurt to the complainants, 
they committed one single act, and although it may be true that their 
act fell within the purview of two distinct offences under the I ndian 
Penal Code, they could be tried for the two offences jointly undey 
section 235 of the Criminal Procedure Code; and, therefqre, a convic- 
tion for*one of the offences should Operate as a bar to conviction under 
the other section. i 


° This argument oyerlooks the fact that the two offences committed 
are distinct and separate. There may be an affray without causing 
any hurt to any body. When two people fought in a public street to 
the disturbance oftħe public peace, they commit an affray. The 
police ate the guardian§ of the peace and they may take up a case of 
akfray and prosecute the parties concerned. If in the course of the 
afffay one party causes hurt to the other, it will be for the party who 
received the hurt, to decide whether he will proceed against the party 
who caused the’hurt Are the police to wait indefinitely to find out 
whethgr the party who received the hurt is going to prosecuge the 
other party or not? The police would prosecute both the, parties. 
This is very important. The offehce is committed not alone By the 
eparty causing the hurt but by both parties, nafnely the party causing 
the hurt and the party receiving the hurt. It will thus be sgen with- 
out further argument, that the offences are distinct frêm each other, 
The case, therefore, falls within paragraph f of section 235 of tes 
XXIII. 2 R, -° 
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” o 
Indian Penal Code. Itis true that there might be a joint trial, but 
that is because itis convenient under the circumstances to have a 
joint trial. But for the application of the rule of bar, we have to 
see whether the case does not fall within clause (2) of section 403 of 
the Code. This clause 2 of sectioh 403 distinctly lays down thaty 
when a person is acquitted or convicted ot any offence, he may after: 
wards be tried for any disfinct offence for which a separate charge 
might have been made against him ina former trial under section 
235 (1). Iam clear that this isa case which does not fall under 
clause (2) of section 235 of the Code. A reference to the illustration 
given under section 235 will make this matter clear. In my opinion 
the conviction ®f the applicants under section 160 of the Indian 
Penal Code was no bar to their trial and conviction again under 
section 323 %f the same Code. 


In the revision case No. 471 the punishment awarded is one of 
fine of Rs. 50 each. If section 71 of the Indian Penal Code applies, 
the maximum punishment which could be awarded is the punishment 
which is dictated by section 323 of the Indian Penal Co@le, undér 
which the amount of thè fine may be more than Rs. 100. Even if 
the maximum punishment under section 160 be awarded, which is a 
fine of Rs. 100, the fact that I have reduced the sentence in the case 
of two of the applicants would go to ensure that the mgximum 
awartlable under this section has not been exceeded. But section 71 
of the Indian Penal Code has no application whatsoever to thif case 


as the offences are distinct. r 
The revision No, 471 is rejected. 


Revision rejecied. 


MOHAMMAD HUSAIN (Appéscan/) 
VErsus 
° EMPEROR (Op/6stte-Party) .* i 
Penal Code (Act XLV of 1860), section 263 — Boy, under T4 years, 


placed in charge of applicant for being taught Qoran—Remoged 
to a distant place—In father’s absence—Offence, nature F: 


Where the applicant was put in charge of a boy, below the age 


jie took him away to a distant city with the object of teaching 
him how to epaint scenes so that he might join a theatrical 
company, keld, that the removal of the boy amounted to taking 
‘|; him out of the keeping of the lawful guardian. ° 


CRIMINAL REVISION against the order of JOGENDRA NATH 
HAUDHRI ESQ., Additional Sessions Judgé of Benares. 
z - Ld 


* Crim, Rev. No. 444 of 1924. 
b 
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Lahur Ahmad, for the applicant. o CRIMINAL 
R. Malcomson (Assistant Government Advocatè), for the Crown, 1924 


— 


MØUKERJI, J—The applicant was put in charge of a boy, below the youammap 
de of 14, by his father, for the purpose of being taught the Holy HUSAIN 
Qoran. The father, the ‘boy and the applicant were then at Jaunpur. 
Rhe father took leave and went away from Jaunpur,, where he was 
serving under the Court of Wards; and the boy remained under the Mukerji, J. 
temporary guardianship of the applicant. The applicant, pe a 
absence of the father, took away the boy with him; and pote 
heard nothing of the boy for several months. At la hg 
report to the police. Later on the father got ale tee n 
addressed from Dehra Dun. He went up and fopfigsth 
applicant in the same house. The applicant ran away. es 
brought away by the father. On these facts, theva 
convicted under section 363 of the Indian Penal Cnt sit hes 
sentenced to undergo one year’s rigorous imprisonm d to 
fine of Rse 5. 


The learned counsel for the applicant has argued 
cant himself was the guardian of the boy, and, therefore, there was 
no taking of the boy out of the keeping of the lawful guardian. I 
cannot agree with this contention The guardianship ol the applicant 
was temporary and limited. He was to teach the boy and feef him 
at hfs place, with the money supplied by the father. The father 
never® permitted him to takc away the boy to Delhi and Dehra Dun 
without his knowledge. In the circumstances the removal of the boy 
from Jaunpur amounted to taking the boy out of the keeping of the 
lawful guardian. I hold that the conviction is right. 


As regards the sentence I am not disposed to consider it as ts 
severe. ‘fhe father did not hear of the boy for several months. The 
boy was left to be taught the Holy Qoran. Instead, he was taken 
to Delhi to be taught how to paint scenes so that he might joina 
theatrical company. This must have bcena matter hateful to a 
Muhammedan father who would like his son to know the Qoran. 


The application 1 is rejected. 


Vv, 
EMPEROR, 











Application rejected. 
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CIVIL MUMTAZ-UD-DAULA MUKARRAM ALI KHAN 
ETE ? OF PAHASU (Petstioner) 
1924 
ecouibin: L. ° VEPSHS 


O a JAMES R. R. SKINNER (Opposite-party) * ° $ > 
A Civil Procedure Code (Act V of 1908), Order directing lower court 
to hear an application—Remand—Iinahity—Case whether fit for 
Privy Counctleap peal. 
An order remanding a case to the lower court for hearing is 
only an interlocutory order and not a fit case for appeal to 
the Privy Council. Shib Dayal v. Jagannath Prasad, 1. L, R., 
44 All., 636, Radia Kishen v. The Coliector of Jaunpur, I, 
L. R., 23 All, 220, In re Riddell, 20 Q. B. D., 512, Solomon v. 
Warner, 1 Q. B. D, 734 and Boyson v. Altrincham Urban 
Disirict Council, 1 K. B, 547, referred lo. 


APPLICATION for leave to appeal to His Majesty in Chuncil. 
Igbal Ahmad and Gopi Nath Kuneru, for the applicant. 
B. E. O'Conor, for the opposite party. 
The judgment of the Court was delivered by oe 


Mears, C. J. MEARS, C. J.—This application which is for leave to appeal to 
His Majesty in Council comes before us under the followirf cir- 
cumstances. The plaintiff commenced a suit against the Naveab of 
Pahasu. That gentleman died on the 26th"of March, 1922. The 
plaintiff alleged that she had been away in the hills 4nd had not in 
fact heard of the death of the defendant until June 21st. The legal 
practitioner representing the plaintiff took the view that the plaintiff 
had six months within which to bring the heirs upon the record. 
~When*three months and two days had expired, namely on the 28th 
of June, 1922, he made an application in the usual form asking for e 
permission to implead the heirs. The court on*the 6th of Novem- 
ber, 1922 rejected that application, holding that thé period within 
whichsuch an application should be nfade was three months, and 
declared the suit to have abated. i ° oe 


On the gin of December, 1922 a further application was made 
asking that the order of abatement might, in the special circtm- 
stanses, be set aside, having regard to the provisions of section 5 of 
the Limitation Act. That applicatiun was rejected oft the same day. . 

The plaintiff appealed to this Court agains} this order of Decem-, 
ber Oth and this Court allowed the appeal and directed the learned \ 
Suboxwdiffate Judge to rehear the application. From this order leave w 


is sought to appeal to tħe Privy Council. $ e 
7 . Two „points are urged. First, that it is a final order ; second, that 
*e the chse is “otherwise a fit one for appeal to Hts Majesty i in Council”. 
Ọewvillbe convenient to take the latter point first. The propased suit 
. = * P. C. A. No. 24 0f fom. °° 
œ as ‘e i A j e į ot 
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is one for redemption and, whether the ‘plaintiff be right or not in 
contending that she had six months within which to implead the heirs, 
there gan be little doubt that, if there had been a prompt application 
based on section 5 of the Limitation Act, counsel for the plaintiff 
need not greatly have concerned himself with the question whether 
the limitation was three or six months, but could have contended 

tə if he were wrong in his belief that it was six months, the two 
days’ default ought to be condoned, in view of the Full Bench 
decision of “this Court ın Sheid Dayal v. Jagannath Prasad (*). 
This very question whether the time allowed was *threc months or 
six months was considered with great care by thee Punjab High 
Court in the case of Godin Das v. Rup Kishore È), and that Court 
decided that, notwithstanding what appears rima facte to be an 
alteration in the time by section 2 of Act 26 of 1920, in fact the 
legislature did not intend to make such alteration, and the period 
within which the heirs could, be impleaded remained as hitherto at 
six months. Whatever importance this point may have had in the 
past, g decision by the Privy Council as to whether in this particular 
case now under consideration the time should be three or six months 
will have no general importance, nor will it be of value in the 
elucidation of future cases, because the matter is now conclusively 
set at rest” by Act No. XI of 1923 which has prescribed the timg as 
three months. We, therefore, hold that there is nothing in this 
application which would make it “ otherwise a fit one for an appeal 
to His Majesty in Council”. 


We now come to the question whether the decision of this Court 
falls within the category ofa final order. We are of opinion that 


it does not. There has been no adjudication on the merits. They ® 


have not, yet been discussed. All that this Court has decided is that 
the Judge is to rehear the application for permission to implead the 
heirs. We arc aware that an appeal lies to the Privy Council in 
‘cases where an order has been made, which, whilst leaving undecided 
subordinate or -consequential matters, has decided an issue which 
goes to the root of the case angl in effect practically disposes of it 
in favou» of one or the other. In such cases, however, there has 
been a contest on the merits ; each litigant has been heard ‘and has 
subgnitted the crucial facts of his case for consideration and a decision 
has been dbtained on the respective rights of the parties. Our atten- 
tion has been called ta the cases of Radha Kishen v. The Collector 
of Jaunpur ©) and Ram Chand Manjimal v. The Firm of Gever- 
dhan Das Ratan Chand (*), and we are of opinion that these 
decisions govern the present case and are in prineipl¢ undistingyishable 
from it. In our opinion tht order now sought to be appealed ‘Is an 
interlocutory and not a „final order. See also Ju re Riddell ë) 
(1) {9221 I. L. R., 44 All., 636. e 
(2) LRA Lahore. 367; 


(3) [1909] i. L. R., 23 E 220. (4) [1920] 18 A. L. J. Be, sone 


(5) [1988] 20 Q. B. D., 512. 
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where an order dismisssng*an action for want of prosecution was held 
not to be a finalene. The present order exactly satisfied the defini- 
tion of an interlocutory order laid down by LORD ESHĘR and 
Fry, L. J, and concurred in by Lopes, L. J, in Solomon w. 
Warner (*) ; and though this case was not followed by the Court of 
Appeal in Boyson v. Altrincham Urban District Council (*), we 
do not consider the decision in that case is of any assistance ta the 
present applicants. The order of this Court did not decide the 
rights of the parties. Their respective rights have yet to be deter- 
mined if and when the plaintiff succeeds in impleading the heirs. 
For these reasons we reject the application with costs. 


~- Application rejected. 


°” CHITTAR SINGH 
VEVSHUS 
EMPEROR.* 


ee 

Evedence dci (f of 1872), sections 157 and 158—De position of 
witness previously made —Aduussibility of —Criminal Provedure 
Code, section 154—Stalement by witness during investigglion-— 
Whether first report. ° 


A report of the commission of an offence *made at a ihana 
or the deposition previously made would be admissible for the 
purpose of corroborating a witness or of throwing doubt on his 
statement in court, but would be inadmissible for the purpose 

„Of proving that the. facts stated init were corrett.. Queen- 
Empress v. Kamsukh, [1897] W. N., 47, dsfar Sheik v. King- 
Emperor, 15 C. W. N., 198 and Autar Singh v. King-Empcror 
17 C, W. N., 143, referred to, : : 

On being informed that a murderous attack had taken place 

«in the village, certain constable® deputeé a chaukidar to inform 
the Sub-Inspector of Police. Shortlyeafterwards thesSub-Ins- 
pector arrived on the scene and during his investigations he 
tgok down the statement of the wife of the person wousded 
and treated that statement as the first report. Weld, that 
under section 154 of the Criminal Procedure Code, the inform- 

e ation conveyed by the chaukidar should have been recorded ° 

.. as the first report and not the statemest of the wife., King- 

Emperor v.eDaulat Kunjra, 6 C. W N., 921, referred to. 


CRIMINAL APPEAL from an “order of H. J. COLLISTER ESQ, 
Sessions Judge of Farrukhabad. ° ; 


«Lhe appellant applied from jail. = 2% 
Sankar Saran (Government Pleader}, for the Crows 
i * Cr. App. No. 502 əf 1924. °° ¢ 
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The following judgment was delivered by 


SULAIMAN, J.—After some hesitation I have ame to the con- 
clusion that the appellant must be acquitted. The hesitation has 
bgen dite to the fact that there is a,rcasonable ground for suspicion 
that some witnesses, who might possibly have had some definite 


knowledge, appear to have withheld it. « 


Fhere can be no doubt that Kindar Singh, who is afl old man of 
seventy yearg of age, was murdcrously attacked carly on the morning 
ofthe 3rd of February, 1924 ın his cattle-shed in the village Burra 
Nagla. He received several serious injuries on’ the head but for- 
tunately recovered. The appellant is the own brotfer of Kindar 
Singh who has another brother named Sundar Singh. The three 
brothers are apparently separate from each other and occupy separate 
houses. Kindar Singh has two daughters but no son, and the accused 
has three sons. 


e The cage for the prosecution is that the accused is in debt and 
that he was angry with Kindar Singh because he latter had refused 
to bequeath his zamindari to the sons of the accused. The prosecu- 
tion evidence is that the accused was seen striking Kindar Singh by 
two young boys, Ram Singh and Havildar, who had gone to Bachan, 
son of tfe accused, early in the morning to call him to take his cock 
for fighting with the cock of Munshi Singh. The two boys ran away 
to Dhanpal Singh, father of the boy Ram Singh, who happened to 
be sitting on the chaupal of Munshi Singh and where two constables, 
Ram Datt and Bisal, were also sitting. They gave information of 
the murderous attack. The constables sent Mithu chaukidar to 


inform the Sub-Inspector who was in a neighbouring village. Thee 


constables accompanied by Dhanpal Singh went to Bira Nagla, 
where’ matty other people were also gathered. They saw Kindar 
Singh lying seriously wounded. Bachan Singh, the accused’s son, is 
“said to have given them all the facts and told them that he had locked 
up his father. .At the request of the constables he brought out the 
accused from inside the houge and also gave up a chopper stained 
with blogd. The constables arrested Chittar Singh and kept him 
bound. ° About half ar? hour after this, Gobardhan Sub<dnspector 
arrjved. He examined Kindar Singh who could not then speak and 
went inside the cattle-shed and saw blood lying on the earth. He 
found the accused under arrest and examined the chopper. He took 
possession of the blood-stained kurta and dhoti of the accused.. He 
prepared a recovery noge and got it signed by witnesses. He, also 
took possession of other articles which had bloed stains on them. 
He also took down the statement ‘of Musammat Mohan Kvuar, the 
‘wife of Kindar Singh, on plain paper as he Had no forms with him. 
He took her thumb-impression on it and got some witnesses to attest 
it. He treated the statement of Musammat Mohai? Kuaf a8 the 


first information report. . e 
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The first difficulty in the way of the prosecution was that neither 
Kindar Singh nor Sundår Singh, nor the sons of the accused, por even 
Musammat Mohah Kuar, the wife of Kindar Singh, were prepared to 
state anything which would implicate the appellant. The case against 
the appellant, therefore, rests éntirely on (1) the statement eof 


Musammat Mohan Kuar as taken down by the Sub-Inspector and 


treated by him as the firgt*information report ; (2) certain gtatemepts , 


said tg have been made by Bachan Singh when the constables arrived 
on the scene and the giving up of the chopper by Racha Singh ; 
(3) the statement of Ram Singh and Havildar Singh and (4) the 
statement of Bisal Singh constable that when Chittar was brought 
out by Bachar? Singh, he was grinding his teeth and said “he is not 
dead”, it being implied that he was referring to Kindar Singh. As 
against thts there are the denials by Musammat Mohan Kuar, Bachan 
Singh, Sundar Singh and other witnesses that the assailant had not 
been recognised and was not named. 


It is necessary to examine each of the various pieces of evidence 
separately, as it seems to me that much which was legally inadrfis- 
sible has been brought*on the record and wrongly relied upon. ° 


The first piece of evidence which requires consideration is the so 
called first information report. There are two fatal objections to its 
admissibility. fn the first place, it was by no means a ffrst inform- 
ati8n report. Ram Datt and Bisal constables had received inform- 
ation from Ram Singh and Havildar and had deputed Mithu ¢hauki- 
dar to inform the Sub-Inspector. The Sub-Inspector who Was the 
officer-in charge of the police station received the first information 
from Mithu chaukidar even though that information was a second- 


¿hand one. As the offence complained of was a cognizable one, the 


officer should have treated that information as the first information. 
Section 154 of the Code of Criminal Procedure clearly aortemplates 
the first information received to be recorded, and not a statement 
made by a witness during investigation after the Sub-Inspector has 
actually arrived on the scene and himself seén what has happened. 
In this connection I may refer to the case ol King-Em pevor v. 
Daukat Kunjra(). ° 


In the next place, it seems to me that evén if the statement made 
by Musagmmat Mohan Kuar be treated as the first information report, 
such a report by itself is no evidence of the existence ef the tacts 
which it mentions. Technically speaking it may be conceded that 
a first information report taken down by a police officer amounts to 
an entry in an official record, stating a fact ia issue or reievant fact, 
and made by a public servant in the discharge of his official duty and 
in tte performance of a duty espéciallyeenjoined by law, under which 
sich record is kept,*and therefore falls within the scope of section 
35. But that would simply make it a relevant fact; and all that it 
would prove *would be that Musammat -MShan Kuar made a state- 

-æ o (1) {r902] 6 C. W. Nn) 93%: 
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ment af that early date, implicating the acctised and that therefore 
the present mention of his name is not an afterthought. But the 
first information report is not a substantive piece of evidence ; it can 
be used merely by way of corroboration or as a contradiction and 
not any further. Had Musammat Mohan Kuar made a similar 
statement on oath in court, the report macdeby her previously would 
have. been used in evidence to corroborate her. Or if’she had made 
any contradictory statement, the defence might have used the report 
to contradict her. But when Musammat Mohan Kyar has altogether 
denied that she made any such report and denied that il was the 
accused who struck Kindar Singh, any previous statment made by 
her cannot be admitted in evidence at all. Séctions 15 7 and 158 of 
the Evidence Act would be altogether inapplicable. THis was the 
view clearly expressed in the case of Queen-Empress yv, Ramsukh 1) 
where it was held that a report of the commission of an offence made 
at a thana or even the deposition of a witness previously made 
wqud be admissible for the purpose of corroborating him or of 
throwing doubt on his statement in court, but *would be inadmissible 
for the purpose of proving that the facts stated in it are correct, 
The same view has been expressed by the Calcutta High Court. 
Vide the case of Asfar Sheik vy. King-Emperor (*) and Autar 
Singh v? King-Emperor (°). : ° 
The so-cailed first information report must, therefore, be alto- 
gether rejected. It is curious that although it is said that Bachan 
also had given out tħe facts, no statement in writing made by 
Bachan was taken down. The Sub-Inspector has admitted that 
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Musammat Mohan Kuar, like Mithu chaukidar, was not an eye- | 


witness of the facts. 
[ His Lardship discussed the evidence. ] 


® 
Having considered the case in detail, I am constrained to come 
t the conclusion that the evidence’that remains after rejecting al] 
that is inadmissible, is totally insufficient to establish the gult of 
the accused. ` 


« ® d 
I accogdingly allow this appeal and setting aside the conviction 
and the sentence passed on the appellant, acquit him of thé charge 
and order that he be released forthwith. ° 


Appeal allowed, 
{1) [1897] W. N., 47. 

(2) [zoro] 15 C. W. N., 198. 

(3) [1913] I7 C. W, N., 1213, e 
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Criminal, Protedure Code (Act V of 1898), section r10—A rqbBer® 
by habsi—O fence, nature of —Penaliy—Habitually committing 

7 -dacoity—Indtan Penal Code, section goo—Appheattinty of. ` 
A man -mlay be by habit a robber and so long as he is not 
‘charged with a definite act of robbery, he may be, bound over 
under section Iro of the Criminal Procedure Code. But when 
ee at is said that he, along'with several others, habitually commits 
‘robbery, the ‘man becomes at once a member of the’ gang of 
C) > dacoits and, therefore, commits a definite and specific offence 


MUKERJI, J. 


AES 


` = pubishable under section 400 -of the Indian Penal Code and 
u.r cannot be bound over under'the preventive sections. es 
! CRIMINAL REVISION against the grder of PREO Nar 
Grose ESQ., Sessions Judge’ of Bareilly. pani ° 

- bad + bı { 7 


J M. Banerji, for the applicants. , a, : 

R. Malcomson (Assistant Government Advocate), for the Crdwn. 

Mukerji, J. e MUKERJI, J.—Four persons, Ram Prasad; Sheo Prasad; Bhairon 
Prasad and Naubat Singh, have come up before this Court,with a 
petition in revision to revise an order calling upon them to, furnish 
security to be of good*behaviour for three years under section 110. of 
the Criminal Procedure Code. - a © «4 wee 
© There seems to have been some amount of confusion in procedure 
in the coprt below. By an order dated the 15th of March, 1924 a 
learned Magistrate called ùpon seven persons, .the fouy ‘applicants 
and “Mian Khan, . Jwala Prasad and Nizam Shah, to show, cause why 
they should not be bound over on the ground that they were “haki 
tual dacoits „and belonged to the dangerous gang of, Dhani and Ram 
Kishan dacoits”. After hearing the case the ledined Magistrate 
modified his notice and bound ovét two ofethe seven persons, 223: 
Jwala Rrasad and Nizam Shah to furnish sacurity for one Year only. 
He ordered ‘that so far as the five persons were concerned who have 
been asked to furnish security for three years, the proceedings should 
be laid before the Sessions Judge. Apparently under’ some mis- 
apprehension an appeal was. filed .through a Feamed vakil to the 
Sessions Judge on behalf of all the :seven persons. The learned” 
Sessions Judge treated the proceedings before him as one ir? appeal. 
* Byeh® order dated the 20th of May, 1924 he canncelled the order 
as to bonds against Jwala Prasad and Nizam Shah and purported to 

dismiss the appeal of the remaining five persons. 


"i ° Itřis nedtlless to say that it was for the elearned Sessions Judge 
„to have himself passed the order as to security ant] there was no 
g l * Crim, Rev. No. 374 of, 1924. T 
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appeal on behalf of the five persons mentiongd which could be dis- 
missed.” 


Several points have been takèn and the o No. 2 is that the 
proceedings were illegal inasmuch as the notice called upon the 
applicants to furnish S on the er ound that a belonged to a 
gang of dacoits. 


On a reference to section IIO of the Canal Procedure Code 
it will be found, that it does not provide for any person being called 
upon to furnish security om the ground that he, .wag,by habit a dacoit 
and belonged.:to.a gang of dacoits. . It is not-for*the courts to find 
out the ‘motive: for the omission, but if it were necessary one could 
easily be found. Being a member of a gang of dacoits is a definite 
offence .défined and punishable under the Indian Penal Code and it 
was for that reason that under the preventive sections, action could 
not be taken for having committed a, specific offence. In this par- 
ticular case seven persons were jointly tried for being members of a 

g of dacoits. The charge was very definite that they not only 
belonged’ to a ‘gang’ of dacoits, but they ‘belonged to a gang. of which 
the heads ‘were two specific ‘persons. Tbus it was a clear charge 
under section 400 of ‘the Indian Penal Code against the applicants 
arid Mian Khan. It cannot be permitted that instead of the specific 
charge cing tried in a court of session on a proper ‘evidence the 
applicants should’ be indirectly. puhighed by proceedings under “the 
preventive sections, Benes section 110 does not apply to a case 
like this. 

It has been arsed: that jfa man can be called upon to furnish 
security on the ground that he is by habit a robber, there is rio reason 
why he should not be bound over on the ground that he is by habit a 
dacoit. J have really already answered this argument. A man may 
be by habit.a robber and so long as he is not charged with a definite 
act of robbery, he may be bound over under the preventive sections. 
*But as soon as it is said that he along , with four or more,others, 
habitually commits robbery, the man becomes at, once a member of 
the gang of dacoits, and ‚thereby commits a definité and specific offence 
under the Indian Penal Code. In my opinion section 110 deliberately 
omitted% dacoity’ out ofits purview... ,, ore ° 

*,in-this view of the law it is not necessary a me to gœinto the 
merits of*the case. | 


Mian Khan has not filed’any application'in revision, but then i$ 
* no reason why he should continue toʻbe'bound ' over’ walle ‘the pias 
four mên should be set “at: liberty. aa uoni 

'I set aside the order of the’ Sub-Divisional Magistrate ¢ dated the 
e2and of April, 1924, the order of the Sessionse Judge datet the’ 20th 
of May, 1924, so far as® the latter affects the applicants and Mian 
Khan, quash the orders gs to security be taken fromethe applieants 


~ ` H N t4 


and Mian Ktan and order Gy release = 
ee a 2a a al Order sel aside: 
Pe e ` j ° 
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f DAYA NAND AND ANOTHER 


VErEtts å 
EMPEROR.* 
Criminal Procedure Code (Act V of 1898), section 253, J. (1)_- 
Further enquiry, wheiher can be ordered on same facts. o 


When a Magistrate after taking all the evidénge dismisses 
a complaint being influenced by the fact that a civil suit-is 
pending between the parties, the Sessions Judge has power 
to order further enquiry. King-Emperor v. Chotu, I. L. R., 9 
All, 52,referred to. 
CRIMINAL REVISION against the order of G. C. BADHWAR 
ESQ., Sessions Judge of Aligarh. 


Satla Nath Mukerji, for the applicants. 
The opposite party was not represented. 


MUKERJI,: J.—The applicants were charged before’ a learned 
Magistrate with the offence of house trespass under section 448 of 
the Indian Penal’ Code, and were discharged by that Magistrate. 
The complainant went to the Sessions Judge and that ga Judge 
has ordered a further enquiry into the facts. 


“This revision has been filed against the order of the learned 
Sessions Judge. B 

It was urged by the learned counscl, Molding the brief for the 
counsel of the applicants, that it was not competent fôr the Sessions 
Judge to order -a’ further enquiry on the facts, because the learned 


*Mapistrate had taken all the evidence that had pect adduced on be- 


half of the*complairiant. Several cases were cited in support, of this 
proposition of law. I have examined those cases, and I have also 


examined the Full Bench case of King-Emperor v. Chotu (*). L 


think, to say that a further enquiry cannot be ordered by the Sessions 
Judge on the same facis as have been considered by the learned 
Magistrate, is to put the law too wides and cogtrary to the opinion 
expressed in the Full Bench case. I havg found that in each and 
every onè of the cases relied on by the learned counsel for the appli- 
cants, #he learned Judges took into consideration the facts ofethe 
particular case before them, and did not profess to lay dwn a rule 
which would really stultify the language of the section itself. Under 
clau% (1) of section 253 of the Code of Criminal Proçedure, a Magis- 
trate is authorized to discharge an accused pefson if he finds ¢hat no 
case against the accused person has been made out, which, if unrebut- 
ted, would warrant his conviction. There may be cases in, which the 
Sessions Judge, or any other revisional cgurt, may find that on the 
facts before the Magistrate thcre was enough material to warrant a 


* Crim. Rev. No. 462. a 1924. ° 
E r I. L. R., 9 All, o ` 
f ‘ . : è 
° : A ° è as 
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conviction of the accused person, and there was enough there to call CRIMINAL 
upon the accused person to enter on his ‘defence, and an order for 1924 


further enquiry in the circumstances would be justified. l EA) 
Let us now look into the façts of this case. This really means Pent 


that I have to compare the two judgments, one delivered by the learn- EMPEROR, 
ed Magistrate and the other by the learned Sessions Judge. I have 











cémpared the two and I am clearly of opinich that the learned Magis- Ae 
trate was very much influenced by the fact that a civil suit was 
pending and*he regarded the complaint as a sort of forestalling the 
civil suit. In the circumstances of the case I consider that the learn- 
ed Sessions Judge’s order was a good order and pught to stand. 
The application is dismissed. 
Application dispttssed. 
° e GOKUL PRASAD AND ANOTHER CRIMINAL 
j VEFSUS l 1924 
DEBI PRASAD.* Nowember-eh 
Criminal Procedure Code, sections 435 and 561 A—Proceedings MUKERJI, I. 


befote a Magistrate—High Courl—Power to interfere at any 

siggeé. 
e The High Court has power to interfere in revision at any stage 
of the proceedings before a Magistrate. If a charge was framed 
by the Nagistrate where none should have been framed, it 
might be said without any violence to the language of the Code, 
that the proceeditig of the Magistrate was irregular and tha 
the High Court had power to interfere. Re: S. Kuppuswams 
Awag, I. L. R., 39 Mad., 56: and Hari Charan Gorail v. 
Girish Chandra Sadhukhan, 1. L. R., 38 Cal., 68, referr fd to, 


e CRIMINAL REFERENCE by BABU TOK NATH, Second 
Additienal Sessions Judge of Cawnpore. 

G. P. Boys, for the applicants. 

>. Be Johrs, for the Opposite party. 

The following judgment was delivered by 

* OMUKER JI, J.—This is a reference by the learned Additional Hekerjn J 
Sessions Judge of Cawnpore, sitting at Fatehpur, recommending that 
, acertain order dated the 1oth of August, 1924 by which a Magigtrate 
framed a charge undey section 437 of the Indian Penal Code against 
Gokul “Prasad and another may be set aside. i - 

As already indicated, the-case # still pending in the court ðf the 
eMapistrate® and a preliminary objection has beén taken as to the juris- 
diction of this Court to interfere at this stage. The learned Sessions œ 


pre anticipated the bjection and has referred to to authorities, =° 
i w or Ref. No, 612 of 1824. o : 
e 2e ‘ : ° : 
Se ; o : K f e ~ æ 
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wis: Re: S. Kuppuswarni Aiyar C) and Hari Charan Goratt v. 
Girish Chandra Sadhukhan (*), as establishing the proposition that 
the High Court may interfere where its interference is necessary at 
any stage of the proceedings before a Magistrate. I have exâniined 
these authorities and I have also examined the Criminal Procedure 
Code itself. Mr. Boys has also referred me toa case decided by 
KNOX, J. and reporled*in the case of Qucen-Hmopress ¥. Jagat 
Singh (*). 


It appears to me that both under section 435 of the Gemia 
Procedure Code amd the newly added section 561A of the Code, -this 
Court has ample jurisdiction to interfere, -provided the case be a 
suitable one for interference. The point being rather important, I 
will briefly,state my reading of the Code. Section 435 of the Crimi- 
nal Procedure Code enables the High Court to call for the record of 
any proceeding before any inferior criminal court and to satisfy itself 
as to the “regularity of any proceeding”. There can be no doubt 
that the framing of a charge was a proceeding. The quegtion is, if 
an inferior court framed a charge, where no charge oud have been 
framed, can it be said that the error committed by it was not an 

‘irregularity’ simply because the court was authorised to frame a 
charge in hearing a case? The word ‘irregularity’ has the same 
meanings as the adjective ‘regular’ itself. The word ‘ repelar ’ has 
got’ many meanings and one of these is “ Having all the essential 
attributes, qualities or parts”, “ normal” ; vide Murray's English 
Dictionary. There can be no doubt that if a charge is framed, where 
none should have been framed, it may be said withant any violence 
to the language of the Code, that the proceeding of the Magistrate 


eis ‘irregular’. If the proceeding be irregular, it follows -that the 


High Court bas power to interfere: It seems quite clear to me that 
if the High Court has power to call for a record and to sati8fy itself 
as to the regularity of any proceeding, it has also power to interfere 
where interference is called for. This view has all along been taker 
by all the High Courts, so far as I am aware. This view is supported 
by the two cases quoted by the lcarned Sessions Judge. Coming to 
section 561A, which has been newly Added, it*has been stated as the 
law that.the High Court may make such orders as are necessary to 
prevent. abuse of the process of any court or as are necessary,to 
secure the ends of justice. Now, if it be the case that a gharge®has 


been framed bya Magistrate where no charge should have been 


framed, to allow the trial to proceed would amount to allowing: a , 


mock trial to proceed, with the inevitable result that the trial would 
end in an acquittal. Even if the Magistrate convicts, the conviction 
commeg®* before the High Court is bound to be quashed. Jf such be 
the case, there can beeno doubt that the High Court weuld be ens 
a to interfere under section 561A of the ©mminal Procedure Code. 
À ° (x) I L.R., 39 Mads, s61. 
@ [1910] I. L. R., 38.Cal., 68. (3) [1892] A. W. N. r 102 
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There being no doubt as to the jurisdiction of the court, let us CRIMINAL 
examiné the facts. The Magistrate by his order dated the roth of es 
August, 1924 came to the conclusion that no charge of theft could 
be established against the accused persons before him.. It.appears bellies 
that one of the accused persons is a Zamindar and he has ordered H 
that good many trees out ofa grove should be cut down. Good DEBI 

° nfany trees havc been cut according to the finding of the Magistrate PRASAD: 
in the course of no less than two months and in open day light. It Mukerji, J. 
has been fortnd by the Magistrate and it has been clearly shown by 
the learned Judge that possession was with the zamindar who had 
ordered the trees to be cut. In the circumstances, theylearned Magis- 
trate came to the conclusion that he could not possibly frame a 
charge under section 379 of the Indian Penal Code against the 
accused persons. He distinctly says that there was no “dishonest ’ 
motive in the cutting of the’trees. According to the definition in the 
Indian Penal Code, a thing is said to be done dishonestly when it is 
done with the intention of causing wrongful gain to One person or 
wrongful foss to another person. In spite of having come to this 
conclusion, the learned Magistrate is of opinion that the accused per- 
sons before him committed the offence of mischief. Now, mischief 
involves an intention of causing wrongful loss to some person. If 
according’ to the finding of the learned Magistrate there was no 
dishoriest intention and therefore no intention to cause wrongful foss 
it is difficult to see how a charge under section 427 may be sustained 
In the*circumstances, to allow the case to proceed would be to allow 
a mock trial: to proceed, with no purpose. 

I accept the reference of the learned Sessions Judge and order 
that the charge framed by the learned Magistrate on the roth of, 
August, 1924 be quashed, that the entire proceedings ,before the 
learned Mégistrate be quashed and the accused person be discharged. 


Reference accepted. 
° Proceedings quashed. 


G, 


1924 


: BANWARI LAL (Plaintif) T — 


°. VEFS1US 
- á 1924 
MUNICIPAL BOARD OF CAWNPORE (Defendant) * — 


U. P. Municipglities Act, section 326 (3)—Limitation, question of Novemberi BA, 
: Recovery of arrears of pay— Suit by enmployee—Claim regected DANIELS, J. 
by employers—Deneand reiterated. 
In a suit for recovery of arrears of pay alleged to be due to 
the plaintiff, when oncé limifation begins to run, the mere fact 
a that ‘the plaintiff makes another attempt to get his employers 
to alter their decisfon does not have the effect of giving him a 
fresh starting poimt.. Abdul Wahid v. The Mumcipa? Board, -à 
ar A. B. J. R., 161, referred to. ° i 


e °° * Ciw Rev. No. 127 of 1924. i l ° 
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CIVIL REVISION feom an order of S. M. SHAFI ESQ, Judge, 
Small Cause Court of Cawnpore. 


Narain Prasad Asthana, for the applicant. ° 


Shiva Prasad Sinha (for Kallas Nath Katju), for the opposife- 
party. : : 
The following judgment was delivered by t 


DANIELS, J.—This application arises out of a claim by the 
applicant who was at one time employed by the Municipal Board of 
Cawnpore for certain arrears of pay to which he says he was entitled. 
The suit has heen dismissed by the Small Cause Court on the ground 
that it was beyond the period of six months limitation provided by 
section 326 (3) of the U. P. Municipalities Act. It is not now con. 
tended that that section does not apply, and the section has been 
applied in a similar case in Abdul Wahid v. The Municipal Board (*). 
The contention pressed before me is that the cause of action really 
arose on 14th-May, 1923 which was within limitation, the suit having 
been originally filed on 13th October, 192 3 though it was returned 
for presentation and subsequently presented to the proper court on a 
later date. The date when the plaintiff's service ceased was 18th 
November, 1922 and this was given as his cause of action in the 
plaint as originally framed. On 23rd January, 1923 he actually gave 
to the Municipal Board the notice required by section 326 (1) so 
that he himself treated his cause of action as complete on that date. 
On 31st January, 1923 the Chairman of the Municipal B sent 
him officially a reply dealing with each of the itemseclaimed by him 
and declining to entertain any of them. This is the date with re- 
ference to which the court below finds that at any rate the plaintiff's 
cause of action:was complete on that date. What appears to have 
happened subsequently was that the plaintiff sent some fitter letter 
to the’ Municipal Board reiterating his demands and they replied to 
him ın a letter whith is on the file, stating that the records. had been® 
consulted aid it was found that everything that was due to him had 
been paid, and nothing further was due. It is impossible to treat 
this letter as giving a fresh cause of action. ‘When once limitation 
had begyn to run, the mere fact that the® plaintiff made *another 
attempt to get the Municipal Board to alter their decision would Jot 
have the’ effect of stopping it or giving it a fresh period. The revision 
fails and it is hereby dismissed with costs. 


- Appi Paion dismissed T 
(1) [1923] 21 A, L, J. R. 16r, ° 
e e e 3 e 
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EMPEROR CRIMINAL 
i VEFSUS 1924 
AUTAR.* 5 Not ember, 20. 
° Pẹngi Cote (Act XLV of 1860), Section 201—Screening an offender warisu, J. 
—Help m temoving a corpse—Compulsion—E ffect of. SULAIMAN, J. 
When help is offered in removing a dead body of a murdered 
person from a house, the presumption is tħat the intention 
is to screen the murderer from punishment and the person 
offering such help is guilty of an offence under section 2or, 
Indian Penal Code unless he gives such help under compulsion. 
CRIMINAL APPEAL by the Local Government from an order 
of BABU PRATAP SINGH, Additional Sessions Judge of Gorakhpur. 
The facts of the case, briefly stated, are as follows :— 
° Inethe course of police investigation the accused was put 
aip before a magistrate and made a statement under section 164, 
Criminal Procedure Code implicating his masters, the two bro- 
thers R and B, of having killed one Ganesh. He further 
stated that under compulsion he removed the corpse to the 
deeeased’s field, where his masters disposed of the same. The 
accused’s masters were discharged for want of evidence buf he 
alone was committed to sessions under section 302, Penal 
Gode. The charge was, however, altered to section 201. The 
accused was acquitted after trial by the Sessions Judge. The 
Governmefit appealed from this acquittal. 
Lalit Mohan Banerjt (Government Advocate), for the Crown, 
Kamla Kanta Verma, for the accused. 


The following judgments were delivered :— : 


e WALSH, J.—This is an appeal by Government from a judgment 
of the Additional Sessions Judge of Gorakhpur, who clearly had a 
very difficult case to deal with One Ganesh was undoubtediy 
murdered. Suspicions arose t#at he had been murdered at night on 
the prenfises, if not aétually in the house, of his masters under 
circumstances which made the murder not very surprising. The 
investigation was highly unsatisfactory and another appeal is bending 
in regard to it which makes it undesirable to say anything more 
, about it. ° 
The present accusęd named Autar, a chamar and ploughman 
and quite illiterate, made a statement under section 164 of the 
Code of Criminal Procedure before a Deputy Magistrate, which 
has been treated as a confession. According ‘to that statement his 
masters murdered this rhan inside the house by strangling him ‘ 
with a aiki under strofg eprovocation. He himself Was called in e 
ý * Cr, App. No. 814 of 1924. e 
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CRIMINAL and was ordered to assist them in removing the corpse. He refused 
and they ran at him using language which the Judge has interpreted 
as meaning, either that they were threatening to kiil him or that 
eee they were threatening to beat hjm,—the difference in the accused's 
AuTAR mind at the moment probably not being very great. Thereupon he 
submitted and assisted them in removing the corpse from the house 
Walsh, J. to the deceased’s own’ field where it was found the next morning 
by the widow. The learned Judge believed this statement or’ con- 
fession to be true. We are inclined to agree with him. We summon- 
ed the accused and put various questions to him with the view of 
seeing whether he was not prepared to confirm this statement which 
he has since obstinately and without any very convincing statement 
to support him denied altogether. His attitude rather tended to 
make one doubt his denial, but in the view we take of the case, it 
is not necessary that we should decide this question. The ordinary 
inference to be drawn from the conduct of persons who have been con- 
cerned in a murder ina house, and who have removed the body to 
another place, is that they do so with the intention of cafsing at &ny 
rate the true evidence about the locality in which the murdér took 
place to disappear, and in most cases with the object of screening 
the occupier of the house, and on this point we agree with the view 
submitted to us by the Government Advocate. We doubt, whether 
th® section can be limited to the mere act of causing the body, for 
example in a case of death, to disappear, but rather whether*it was 
not intended to apply to the disappearance of any sort of evidence 
leading to establish the truth about the commission, of the offence, 
the removal of such particular piece of evidence being done with the 
. intention of screening some particular person. Taking a broad view 
of this matter we nced only say that an appeal by Government must be 
considered on its merits just as any other appeal always «nust be. 
The “onus is on the appellant and this onus is all the heavier if the 
judgment appealed from is one which approaches the consideration af 
the question from a correct point of view and’ gives the accused the 
benefit of a reasonable doubt which exists in the mind of the Judge. 
In this case we cannot say that the judgment does not correctly 
weigh the matter from the correct legal standpoint. The Jdge was 
right in following the case of Empress of India v. Kishna (*) and 
also in ‘saying that it had not been dissented from, at any rate, in 
Allahabad. On this point that case, it is true, consists really of 
merg dicta, but if these are to be taken as having decided that 
removal of the corpse from the place where it is originally found to i 
another place, isnot within the section, we definitely hold that that 
is net fhe law. But on the question of the intention to screen the 
offender, the Judge has reasonably held that taking the confessiog 
as a whole, and as the sole test of guilt, hee entertains a real doubt 





1924 








7 whêthêr theeaccused did not do what hedi out of fear of instant 
death The accusedehad just seen a fellow creatare done to 
2 = i (x) [1880] I. L. R., 2 All, 713. e ; 
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death quietly and expeditiously—according tghis own statement—and CRIMINAL 

his own’ death, unless he complied with his masterg order, was not 1a 

unlikely to follow. We, therefore, hold that while what he did — 

would “have been an offence under section 201 of the Indian Penal ee 

Code if he had acted without over-powering compulsion, he is entit- race 

led to the benefit of the doubt whether within the meaning of section a 
e ofof the*Indian Penal Code he was not compelled by threats which 4 J. 

reasonably caused his apprehension of instant death. The appeal TES 

must be disrfissed. 

SULAIMAN, J.—TI should like to add that in order to see whether Sulaiman, / 

an offence under section 201 of the Indian Penal {ode has been 

committed it is necessary to find that (1) the accused knowing or 

having reason to believe that an offence has been committed, (2) 

causes any evidence of the commission of that offence to disappear, 

(3) with the intention of screening the offender from legal punishment 


Believing his confession there can be no doubt that he was fully 
aware of the offence of murder having been committed by his mas- 
ters. When a dead body is discovered in a house there is a strong— 
circumstantial evidence connecting the owners of the house with the 
murder. Removal of the body from the house toa distant place 
does, in my Opinion, amount to causing an evidence of the commission 
of that offtnce to disappear. I agree that that section cannot _be 
confined to the destruction of the evidence of the murder itself. ‘The 
words ‘any evidence of the commission of that offence’ clearly 
include“any evidence of the commission by the offender of that offence. 


When help is offered in removing a body from a house, it must 
be presumed that the intention is to screen the murderer from punish- 
ment. ° 

I agree that the learned Judge in the case of Empress: of India °° 
v. Kishna ©) rather stated the law too broadly. That case,»how- 
ever, should be distinguished on two grounds. In the first place, the 
Zccused persons had açtually been convicted of the offence of culpable 
homicide. The learned Judge took the view that under those circum- 
stances they could not againgbe convicted under section 201 of the 
Indian Penal Code inasmuch as they had tried to screen themselves 
from puhishment and not other offenders. In the second place, in 
that, case the body had been removed from one field to another. 
The. discovery of it in the field of the accused was a very remote 
piece of evidence to connect them with the guilt. That fact may 

e well have influenced the learned Judge in thinking that the act did 
not come within sectionezor of the Indian Penal Code. 


In this case I agree there must have been a reasonable apprefen- 
sion in the mind of the accused Autar that instant death to him he 
caused if he did not carry out the orders of his masters. The case, 


therefore, does fall undey section 94 of the Indian Pena Code and Te 
the conviction cannot be justified. 
ņ ee (1) [1880] I L. R., 2 AJo 113. i °. 
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civit HARBANS SINGH AND OTHERS (Applicant) 

1924 VEFSUS o 
November, 36. RAJINDER KUAR (Oppostte-Parttes) .* 
WALSH, J. Trust Act, secltons 77 and 78—Dispossessing a trustee frame 


SULAIMAN, J. property in hasen Dhiri Judge, order by—WMhout 
jurisdiction—Guardian and Wards Act, sechon 3a—Provisions 
of—Minor—Guardian’s grievances—Remedy, 

A District Judge acting under the Guardian and Wards Act 
has no jurisdiction to dispossess third persons from the pro- 
perty over which they may be, rightly or wrongly, in posses- 
sion; but can at best give directions to the guardian to take 
necessary steps to recover the property. 

Where, on a representation submitted by a widow, who was 
the legally appointed guardian of her minor son, the District 
Judge allowed her to take charge of the minor’s property end 
cancelled an old trust which had been created by the ginor’s 
deceased father along with the other members of the family 
and which used to manage the entire family property and pay 
off debts outstanding against it, held, that the District Judge 
acted without jurisdiction. fim 

*.CIVIL REVISION from an order of G. C. BADHWAR ESQ., Dis- 
trict Judge of Aligarh. 


Durga Charan Banerji and P. N. Sapre for the appellants. 
Peary Lal Banerji and Ram Nama Prasad, for the respondent. 
, The judgment of the Court was delivered by 


Sulaiman, J. SULAIMAN, J.—This is an application in revision to get revised 
an oyder of the District Judge of Aligarh dated the 25th of July, 
1924, rather difficult to define and say under what Act or section it 
was passed. ° 
It is necessary to state briefly certain facts leading up’ to this 
application before disposing of it finaly. 


Kunwar Mahendrajit’s grand-father, Raq Ome Singtt, died in 
the year 1898 leaving a considerable estate behind him and *consider- 
able débts. It is admitted that some ycars afterwards, his three 
sons representing the three branches became separate in state. In 
order ‘to arrange for the payment of the debts that were outstanding, 
the three brothers, on the ist of August, 1912, executed a deed of ° 
trust under which three trustees were appbinted to take charge of 
the managemeht of the entire estate and to pay out of its income 
the debts that were, outstanding against it. Provisions were made 
how in case of the death of any of the trustees his successor shoul 

ia be eappointed, We may mention that in .1912 Mahendrajit Singh 
was a minor of tender years and he could not himselfehave been a 


° * Civ. Rev. No. 160 qf 1924. oe 
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party to the deed and there can be no dqibt that his father Hari CIVIL 

Raj Sifigh acted as the head of the family and entezed into the deed on 

of trust along with his brothers. In 1918 Hari Raj Singh unfor- — 

tunatefy died. After his death hiş widow was appointed the guardian preci 

of the person and property of the minor by an order dated the 16th oa 

of February, 1920. The learned Judge who passed that order RAJINDER 
e tNought that it was desirable that the man&gement should continue SUAR 

in the hands of the grustees so long as the Court of Wards did not Sulaiman, J. 

take over the management of the minor’s share in the estate. 

Accordingly in appointing Rani Rajinder Kuar,ethe widow, as the 

guardian of her minor son, he made reservations thay the manage- 

ment of the property should continue to vest in the trustees pending 

the decision of the question whether it could not be taken over by 

the Court of Wards. Subsequently it seems to have been conceded 

by all the parties concerned that it was not possible for the Court 

of Wards to take over charge of the minor’s share unless his interest 

be separated and his liability clearly defined. With a view to carry 

out this purpose the learned District Judge permitted the guardian 

to enter into a deed of partition with the other proprietors, under 

which the minor’s share was separated and the exact amount of his 

liability allocated. This deed was eaecuted after the sanction of 

the District Judge on the goth of August, 1921 and was duly regis- 

tered. In his order the learned Judge sanctioned the continu%nce 

of tht property of the minor under the management of the existing 

truste@s with the addition of the name ef Rani Rajinder Kuar as a 

trustee. Therę were numerous subsequent orders or directions 

under which the trustees were directed that Rs. 500 a month should 

be paid to the widow as maintenance allowance to her and her, 

minor son. 


For séme reasons which it is not necessary to consides here, 
Rani Rajender Kuar became dissatisfied with the management of 
the other trustees. . Numerous applications, one after another, were 
filed in the court complaining against the trustees and pointing out 
various grievances sqid to exist. The order in question is supposed 
to have been passed on onc of the nine applications made by her. 


e Under the order before us the learned Judge after expressing the 
view that it was no longer in the interest of the minor that the 
trustees should continue to manage the minor’s property when his 

e mother was altdgether excluded from the management, said that he 
thereby “cancelled the trust”. He also directed that the Rani 
herdik should ‘manage the property of the minor and that, as she 
was a pardanashin lady, she should employ two leading ple&ders of 
ethe court to work as managers of the estate or a remuneration fixed. 


So far as the order of the District Judge can be sgid to seamount : 
lo directions given by him to the guardian under section 32 of the 
Guardian and Wards Act, it is impossible to say that it was without 

o e ° 
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CIVIL jurisdiction. Whether that order was a proper one or not, was a 

matter for the District Judge to consider. It is even now epen to 

him to reconsider those directions at any time if certain fresh cir- 

HARBANS cumstances are brought to his notice and he is satisfied that the 

SINGH 

a purdanashin guardian cannot be a fit person to manage the estate. 

RAJINDER Those directions are also open to a further amendment in case the 
KUAR Court of Wards is actually prepared to take over the change of the o 

Sulaiman, J. minor's estate. We, therefore, do not propose to say anything ‘with 

regard to this order so far as it affects the guardian appointed by 
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the Court. g 
The questign that remains is: How far that order can bind the 
trustees? 


It is ¢glear that an order purporting to be passed under the 
Guardian and Wards Act cannot bind third parties who are in pos- 
session of the estate. It has been laid down in several cases that 
under the Guardian and Wards Acta District Judge has no juris- 
diction to dispossess third persons from the property pver whigh 
they may be, rightly or wrongly, in possession, but can at besé give 
directions to the guardian to take necessary steps to recover the 
property. 

The learned Advocate for the respondent has contended that 
inagmuch as the deed of partition had been sanctioned by the Dis- 
trict Judge and as such sanction was absolutely necessary under . 
section 7 of the Indian Trust Act, it must be taken that the trust- 
ees came under the direct control and supervision of the District 
Judge and that he had absolute power of directing them to give up 
possession at any time when he was satisfied that they could not 
“ct in the interests of the minor We are unable to accept this 
contention. It is true that the deed of partition was ¢gxecuted 
after the sanction of the District Judge had been obtained, but the 
sanction of the District Judge merely amounted to a permission to, 
the guardian to enter into a deed of partition. Assuming for the 
sake of argument that this partition deed really created a new trust, 
even then the creation of the trustenust be deemed to have been 
made by the guardian after the permission of the Judge. K cannot 
be said that it was the District Judge who appointed the frustees. 
The trustees not having been directly appointed by the Judge «te 
not under his direct control and the learned Judge in a*summary 
proceeding had no jurisdiction cither to issue orderg to the trustees 
to hard over the possession of the property or to terminate the trust. ° 
We are far from saying that the partition deed of 1921 created a 
new trugt. On thè other hand, in the proceedings it seems to have 
been ‘assumed all along that the old tru8t which was created by the 
deceased father of the minor, who then adynittedly was the head of* 

° the family, was still in existence. Even in his order dated the oth 
of August, 1921 Mr. Sams referred to that’ trust as the existing 
trust. e The deed of partition also does not anywhere Sugeest that 
6 id m 
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the old trust had terminated and a new trust,was being created. If, CIVIL 
therefofe, it be taken that the old trust had contjnued and all that 
had happened was that a new trustee was added then the learned 
District Judge would still more,clearly have no jurisdiction to set HARBANS 
that old trust aside. On the other hand, even if it be assumed that eye a 
anew trust was created on behalf of the minor by the guardian in RAJINDER 
1§21, it Cannot be cancelled or revoked untess the case falls within KUAR 
the provisions of sections 77 and 78 of the Indian Trust Act. Section sysaiman, J. 
77 obviously cannot apply because the purpose, namely the payment 
of the debts for which it was created, has not been completely ful- 
filled, nor has it become unlawful, nor impossible. Qub clauses (a) 
and (4) of section 78 do not apply. The ‘learned Advocate for the 
respondent has contended strenuously that clause (c) of section 78 
does apply and he says that this is a case where the trust, being for 
the payment of the debts of the author of the trust and not having 
been communicated to the creditors, is liable to be revoked at the 
pleasure of the author of the trust. The first difficulty in his way 
was tbat there were three authors of the trust and only one of them 
can be said to be trying to revoke it. The learned Advocate, how- 
ever, has tried to get over it by saying that this is really a composite 
document under which three distinct trusts were created and that 
therefore under the Trust Act this is merely a revocation of the 
trust by its sole author. But assuming that that position cabe 
taken‘ it is clear that clause (c) does not apply unless it would be a 
fact tat the trust has not been communicated to the creditors. In 
the present case, this of course is impossible to say. Although the 
creditors were no parties to the deed of partition or the deed of trust 
nevertheless they have been receiving part of the debts all along from , 
the trustees and there is no suggestion, either in the applications or 
anywheré on the record that the trust had not been brought to their 
notice. The learned District Judge has not passed this order on 
this ground, nor was this made a ground of attack in the applications 
filed on behalf of the Rani. It, therefore, seems to us that this 
cannot be said to be a case where the trust can be revoked by the 
District Judge in thes® proceedings. 
On the other hand; it may be possible for the minor toesay that 
he*is not bound by the deed of trust which was created by hig father 
as joint owner of the property. That would be a mixed question of 
law and fact which cannot be decided in these summary proceedings. 
It may also be open to the guardian of the minor to have thiswdeed 
of trust set aside by a subsequent instrument or through court. Or 
if there was in reality no trust at all but a mere appointment of 
managers, her course would be easier. . = 
° We accordingly do net in any way wish to suggest that itis not 
open to the guardian „to have the deed set aside or rgvoked, in, ihe = 
way open to þer and allowed by law. All that we wish to say is j 
that in these summary proceedings the learned Judge had no 
e e ° 
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jurisdiction to pass an qrder setting aside the trust so as to bind the 
trustees for all time to come and compel them to hand 6ver the 
property immediately. If really the trust can be revoked and has 
been validly revoked by tne guardian, then the possession “of the 
minor’s estate by the trustees would be without right and they may 
be liable to pay mesne profits to the minor. But that is atogelner 
a different question. ° t o 


We are accordingly of opinion that the order of the learned Dis- 
trict Judge cancelling the trust as against the present “trustees was 
passed without jutisdiction and cannot be upheld.. 


We may, fowever, note that Mr. Durga Charan Banerji and Mr. 
Sapru on behalf of the trustees have given an undertaking that they 
have never objected to the payment of Rs. 500 a month to the Rani 
Saheba for her maintenance and the’ maintenance of her son so 
iong as the management remains in their hands and they undertake 
to pay this sum to her regularly month by month. 


In view of these undertakings we would set aside the order*of 
the District Judge so far as the trustees are concerned, leaving the 
contents of that order as if they were mere directions to the guardian 
to take steps as directed. We would also like to add that the receipt 
of the monthly allowance of Rs. 500 by the lady from the, trustees 
wotld in no way prejudice her right to get this trust revoked or 
cancelled in the way allowed by law. ° 

In view of the fact that, except on the last date when the ftustees 
did not agree to the trust being put an end to at once, there seems 
to have been some acquiescence on their part in the procedure 


_ 


eadopted by the learned Judge, we direct the parties to bear their own 


costs of these proceedings both here and in the court below. 
° Ovatr Set aside. 


LALJI AND GIrHERS 
VEI SUS z 
EMPEROR.* 
Penal Code (Act XLV of 1860), section 143— Haia 
— Crowd of spectators. 
e A crowd of persons, assembling to see what the police » 
officers were doing in arresting a persom who had escaped from 
lawful arrestp who do not use force or show of force, do not form 
ean unlawful assembly and cannot be convicted of any offence. 
-© CRIMINAL REVISION from an order of Basu Balj NATH Das,’ 
Sessions Judge of Azamgarh. 
Shiva Prasad Sinha and Mushtag Ahmad, for the gpplicants. 


* Cr. Rev. No. 522 of 1924. 
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KR. | Malcomson (Assistant Governmertt Advocate), for the 
Crown." ; 
The following judgment was ; delivered by l 
DANIELS, J.—The applicant, "Newaz Rai, has been convicted 
under sections 147 and 224 of the Indian Penal Code arid ‘the other 
ajfplicants under sections:147 and 225 of the Indian Penal Code...On 


i 


‘the “findings of the learned Sessions Judge which have not been 


impugned before me on either side, it is difficult to see how. the 
conviction can be sustained against any of thee accused except 
Néwaz Rai. He has been sentenced to fine only. The facts 
alleged by the prosecution are that the Sub-Inspector. came to the 
village to ariest Newaz Rai. He did arrest him and took Him to 
the, Mukhia’s house to be handcuffed. The arrest was a lawful 
arrest. Newaz Rai, however, struggled, got free.and'ran away! 
His reason for doing so seems to have been that he was perform- 
ing funeral ceremonies of his deceased father and did not want to be 
aitested tfl the ceremonies were over. He camé back of himself 
to thé Sub-Inspector next day and asked that the arrest’ might be 
postponed. After accused got away, the Sub-Inspector was think- 
ing of re-arresting him when some fifty or sixty, persons carrying; 
lathis and including the applicants assembled. It is said,in the 
evidence .that they pushed the police officers:but this has been fist 
believed by the learned Sessions Judge. All that really “happened. 
according to the finding of the learned Judge was that-a crowd, 
carrying fathis began to assemble and the, Sub-Inspector considered 
their appearance so formidabie that he desisted from his intention of 
re-arresting the accused. It is difficult to say that this amounts. tg m 
illegal obstruction within the meaning of section.224 or , section’ 22% 
According sto the finding of the court below no force was used ‘and, 
therefore, the offence could not be one of rioting. IE ‘the. intention 
of the villagers i in assembling was to prevent the re-arrest of Newaz 
Rai, they would no déubt constitute an unlawful assembly and might 
have been convicted under section 143 of the Indian Penal Coda 
but seeing how much exagecYation has been introduced into the 
evidence, it seems at deast possible that they merely, assembled, ag 
they naturally would, to see what was going on and ‘without. anys 
deliberate, intention of preventing the police officcrs from. doing 
their duty. TO 
I dismiss. th¢ application of Newaz Rai but alio the applicatfonià 
of the gther applicants and sctaside their convictions and sentences? 
In the case of those applicants whose applications have been allowed, 
the fines, if ao will be refunded. * ET ‘3 
: ¥ Order.-modt fied, -| oy 
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SHEOBODH RAM TELI (Applicant) 
: VEFSHS e 
SHIVA PRASAD AND OTHERS (Opposite-party) .* 


MEARS, C.J. Jurisdiction—Applications submitted to Maharaja of Benares*in 


PIGGOTT, J. 


Mears, C. J. 


civil cases from the State—High Court—Whether can entertain 
Same. e 
The Higt Court has no power to entertain reference or give 
decisiong in applications submitted to his Highness the 
Maharaja of Benares, in civil cases, from the Benares State 
Court. 


REFERENCE submitted by the Political Agent of Benares State 
for the opinion of the High Court. 


Iqbal Ahmad, for the applicant. 
B. E. O'Conor and Ram Nama Prasad, for the opposite-partys 
The judgment of the Court was delivered by 


MEARS, C. J.—To-day’s list contains under miscellaneous matters 
cases numbered 408/1, 408/3 and 408/4 of 1924. On the papers 
being presented to us, they proved to be references submitted by the 
Political Agent of the Benares State for the opinion of the High 
Court. They have been put into the list by virtue of Certain 
correspondence which appears to have begun on the 2oth ôf June, 
1922, whereby the High Court were asked whether they would 
agree to applications which had been submitted to his Highness 
the Maharaja in civil cases from the Benares State Court being 
laid before a Judge of the High Court. The matter was put to 
the High Court as a reasonable thing to do and as a matttr which 
would be of advantage to the subjects of the Maharaja of Benares 
and generally of benefit to the people also in this province; it might 
tend tokeep the law uniform. A reply was sent in which it was 
pointed out that the High Court could have no jurisdiction to 
determine any points in the Benares State unltss there was,a change 
in the Letters Patent, or unless the Go*ernor-General-im-Council 
passed a legislative enactment confirming jurisdiction under section 
35 of the Letters Patent, and the letter concluded by saying that, if 
the Governor-in-Council (which was of course a reference to the 
Governor of the United Provinces) desires thaf the High Court 
should proffer an opinion in such mattcys, the High Coyrt were 
ready to express heir willingness to do so. That, indeed, is all that 
the teférence asks us to do, merely to give an opinion as to whether 
the decision that has ‘already been made in the matter in the Benares 
State is a decision which meets with our approval. Mr. Iqbal Ahmad 
has’ taken just the point which the Judges *took in their letter, that 


* Mis. Case No. 408 of 1924. ; 
f © . e 
©; 
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we have no power to give decisions in these matters, and, indeed, he CIVIL 
has gone further and has taken the point that’ the time of this ron 
Court gught not to be occupied by any other matter except a matter — 
put into our hands by the force of» a Statute, that is, by the Letters ae 
Patent, by the order of the Governor-General-in-Council, or by such ð. 
E as give us authority in regard t@qistricts such as Kumaun SHIVA 
*and Ajmer. We think he is right in this matter, and that, there- EAS AD: 
fore, we cannot to-day entertain the applications, but we desire to Afears, C. J. 
show a courtesy to the Maharaja of Benares, and we feel that we 

cannot merely return these documents with a bare announcement 

that we have no jurisdiction in the matter, and, therefore, MR. Jus- 

TICE PIGGOTT and myself will sit to-morrow, in my chambers, to 

give opinions on these matters, and any body who has ary interest 

in any of the cases may attend at half past ten. We will take the 

cases in the order in which they are in the printed list, and if nobody 

appears on either side, we shall discuss the matters between our- 

selges and arrive at what we believe to be the proper Opinion to be 

sent informally to His Highness the Maharaja. The cases will be 

removed from the list of the Court. The other two references 

received along with these which are not on to-day’s list will similarly 

be Jaid before us to-morrow morning. 


AMERAJ SINGH CRIMINAL 
VEvsus ” 1924 
e EMPEROR. * , EA 


Criminal Procedure Code (Aci V of 1908), section 195—Prosecution MUKERJI, J. 
° for perjury—No sanction by court—No application by public 
servani—Act XVIII of 1923—Amending section 195, Criminal 
Procedure Code. 


e 
Ng court can take cognisance of an offence of perjury except 
on the complaint of*a public servant and such complaint should 
e be produced in writing on the date of the prosecution. , 


CRIMINAL REVISION from an order of BABU KAMESHWAR 
NATH, Sessions Judge of Azamgarh. 


e AP. Bagchi, for the applicant. 
R. Malcomson (Assistant Government Advocate), for the Crown. 


The following judgment wae delivered by a l 

* MuxeRJt, J.—This is an application in revision against the convic- Mukerji, J. 

tion of one Amera) under section 193 of the Indian Penal Coge. s 

He has been ordered to Undergo 18 months’ rigorous imprisonment 
and to pay a fine of Rs. 300. ° : 


° e ~*~ Cr’ Rev. No. 529 of 1924, . 
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Several points have, been urged. in revision, but none of them, 
éxcept one appears to carry any Weight. The single ° point that does. 


carry wéiplit is'this ‘ - ee 


, The applicant, on the. oth ot “Nevember, 1922, aie a statement 
on. oath; thata certain person bearing. the name of Radhe Mohan 
was his father’s brothez,* This, statement is supposed to be false, 
nay, if has been established clearly ‘that this statement was false. 
Sanction to prosecute the applicant for having made this false’ state- 
ment, was obtained on the Ist.of June, 1923. The “proceedings, 
however, were not started against. the applicant till the 31st of: 
Qctober, 1928. In the meantime, Act 18 of 1923 had-come into’ 
force, on the Ist of September, 1923. The change that was effected 
in section 195, of the Criminal, Procedure Code was-this. The pro- 
cedure ol grant of sanction to private parties to prosecute, was 
abrogated. Instead, it was_enacted that no court should take cogni-° 
zance, of a certain class of offences except on the ‘complaint in writing 
of a, public servant. It is ‘contended,-.thereforé,: that a prosecution 
which was launched on the 31st of October, 1923 was launched in 
the, teeth, of the provision of section 195; as came into force on the 
ist of -September, 1923 and that, therefore, the learned i hia 
had no jurisdiction to entertain the prosecution. E agi 


*It appears to me that this contention is ii correct and 
legitimate. The previous law was that the courts were debarred 
from taking cognizance of a certain class of offences except when a 
public servant or a court concerned themselves moved in the matter 
or permitted certain private parties to moye the court tu: take up 


athe matter. The old law ‘further provided’ that a private person to 


whom sanction to prosecute was granted could file a complaint within 
BIX months of the grant of the sanction. ‘The new Jaw notenly did 
away ° with the rule of granting permission, to private parties to pro- , 


sécute but"also ‘did not allow the óld procedure to survive in those 


es in which sanction had already been granted before coming into 
force of the amended Code. The result was that the law, as it was 
enacted by section 47 of Act 18 of 1923, applied with full force. By 
that law, as I Have already stated, no courteis allowed to take cogni- 
zance of any, offence except on the complaint ofa public servant .or 
a court. No such complaint in writing was produced befor@the 
learned Magistrate to enable him to take cognizance of the case.: 
The yesult is that the court took cognizance of the case without . any . 
urisucacn and the conviction cannot stand. 


“Tt ig Worth méhtioning that’ under the m Er section 53 7 
want of a sanction grt any irregularity in the matter of a sanction or 


ina ‘proceeding under section 476 of the Criminal Procedure Codé 


didnot, stand in the way of a conviction if it was otherwise sound. 
This provision was contained in clause’ (b) of section 537 - , before ` 
it wag amended. This’clause (b) does not any longer - find is place 
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in the new section. The inference is that want of a regular com- CRIMINAL 
plaint by a public servant or a court must be’fatal toa prosecution. 1924 
- accept the application in revision, although with regret, “and | AMERA j 
set asife the conviction of the applicant under section 193 of the 


SINGH 
Indian Penal Code. The sentence is also set aside. The fine, if v. 





paid, will be refunded. The applicant will be released forthwith, ` EMPEROR. 
ede e l = Application allowed, Mukerji, J. 
I. r ae l b 
oe RAM SARUP (Defendant) CIVIL 
S VEI SUS ° 


1924 

THE ARYA SAMAJ, DHAMPUR AND OTHERS (Plaintiffs) * 

U: P. Land Revenue Act (Act I of roor), section 255; kes 
Farties—Unregistered body—Suit against—All membeds io be 


Be da ae of tstle—When open to Civil Court to con- 
sider. 


December, 5 





MEARS, C. J. 
SULAIMAN, J. 


~- An unregistered body cannot sue or be sued as a corporation 
but all its members must be impleaded. 


Where at the time of passing an order for partition of certain 
property, in which an unregistered society consisting of*13 
members was also interested, no one except the acting ‘Manager 
of the said society was served with notice, held, that all the 
“u members of the society, who were not represented in Court, 
‘> were not bound by any order passed behind their back and 

that it.was clearly open to the Civil Court to go into the ques- 

tion of title. Panchaiti Akhara v. Gauri Kuar, L L. R., 20° 

All, 167, NWP. Club v. Saduilah, I. L. R., 20 All., 497 and 

‘Gakesha Singh v. Mundi Forest Company, I. L. R., 25 All, 

346, followed. l 


APPEAL under section 10 of the Letters Patent, from a judg- ` 
ment of MR. JUSTICE GOKUL PRASAD, modifying a decree of V. 


E. G. Hussey Esq., District, Judge of Moradabad, who confirmed 
a decree of MAULVI “MUHAMMAD MOHSIN ALI KHAN, Munsif of 


Nagina.® > 
“Peary Lal Banerji, for the appellant. s 


. Kailas Nath Katju, Panna Lal and Kashi Narain Malaviyá, 
for the respondents. 
The judgment of the Court was delivered by -- 


SULAIMAN, J.—This is a defendant’s appea! “arising owt of gq Sulaman, J. 
suit for.a declaration of title and recovery of possession. The appeal 
finder the Petters Patent is now confined to the property described 


2, 


as item No. rin the plaint which measures over 6 Diswase This i 
property was acquired off the 19th of May, grr from one Chandi Š 
"L. P. A. No. 175 of t924,” n = ` 
e F is l . °’ f d 
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CIVIL Prasad in the name of two persons Bishambhar Nath and Ram 
ay Saran Das. It now appears that Bishambhar Nath at that tìme was 
—— the Secretary and Ram Saran Das the treasurer of a society called 
RAM SARUP tho Arya Samaj of Dhampur. The names of these two persons were 
Tie ABYA entered in the revenue papers. On the 18th of August, 1913 
SAMAJ,  Bishambhar Nath, his brother, Ram Sarup, and Ram Saran Das 
DHAMPUR. applied to the Revenues Com for the partition of the property pifr- ° 

Sulaiman, J. Chased under the sale-deed of the 19th of May, I911. It is stated 

on behalf of the appellant that Dr. Baldeo Sahai, who Was acting as 

the manager of the Arya Samaj, also filed certain objections to the 

partition procgedings. We may note that there were some other 

shares which admittedly belonged to the Arya Samaj in the mahal 

in which item No.1 property stood and against those shares the 

entry in the column of proprietors was “ the Arya Samaj under the 

management of Baldeo Sahai Kayastha manager”. The Revenue 

Court ordered an imperfect partition under which separate pattis 

were allotted to Ram Sarup, Bishambhar Nath, Ram paran Das 

and the Arya Samaj under the managership of Baldeo Sahai. 5 


The present suit had been instituted by the Arya Samaj to re- 
cover the property in patties allotted to Bishambhar Nath and Ram 
Saran Das, which property had been subsequently sold by them to 
Rag Sarup under a sale-deed dated the 13th of November, 1916. 


The first court decreed the claim and the lower appellate court 
confirmed the decree. On appeal to this Court the appeal was 
partly allowed excluding certain items of property with which we are 
not now concerned, but the decree of the court below was confirmed 
with respect to item No. 1. 


Three main points have been urged before us. It is convenient 
to dispose of the last two points first. One of which is that the plaint- 
iff Arya Samaj never acquired this property under the saledeed ofe 
the roth of May, I91I inasmuch as it was nota registered - body. 
This point was not taken specifically in the pleadings and no issue 
was framed, and though for some reagSns it appears to be made the 
subject of debate in the trial courts, there is no reference to it 
in the judgment. No mention was made in the grounds of appegl 
before the lower appellate court. However an atternpt was mdéde 
to raise this point for the first time before the learned Judge who 
heard the second appeal. It was properly disallowed and we are 
of opinion that this new point cannot now be raised. ` 
The second point was that the defendant was protected under 
section 41 of the Trangfer of Property Act. This contention has no. 
force because the finding is that the defendant was fully aware, as 
* appeas drom Ris own statement dated the 20th of April, 1916, that 

the property belonged tọ the Arya Samaj” and the two» persons in 
whose fames it was acquired were mere benamidars. , - 
a . ° 
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A The main point urged before us is that jn view of the order of CIVIL 

° the partition court allotting this property to Bishambhar Nath and F 
Ram Saran Das as against the Arya Samaj, it was not open to the ay 
Cjvil Court to go into this question and decide whether in fact it RAM SARUP 
belonged to the Arya Samay or not. The plea is that the claim in THE ARYA 


the Civil Court is barred by section 233Keof the Land Revenue Act. SAMAJ, 


2% It has been assumed by the court of appeal that if the Arya signe 
Samaj had been properly represented before the partition court, then Sw/arman, J. 
section 233K would be applicable. This contention, however, has 
not been accepted on the ground that the Arya Samaj was not pro- 
perly represented. ° 

It is an admitted fact that the said Arya Samaj is nota regis- 
tered corporation and it consists of members fluctuating tn number. 
At the time when the application for partition was made, the entry 
in the revenue record showed that the Arya Samaj was the recorded 
proprietor but its manager was Dr. Baldeo Sahai, nevertheless it was 
De. Balde? Sahai who was impleaded and notices were not issued to 
all thé members of the association, nor were all the members repre- 
sented in court. The learned Judge has relied on two cases of this 
Court, namely the case of Panchatti Akhara v. Gauri Kuar (*), 
N. W. D. Club through G. B. Goyder, Honorary Secretary y. Sad- 
ullah ($, which lay down that an unregistered body cannot suæor 
be sued as a corporation, but that all its members must be impleaded. 
It is net disputed before us that there were 13 men who were mem- 
bers of the Arya Samaj of Dhampur in the year 1913 and that no 
one except Dr? Baldeo Sahai was served with notice or actually 
appeared in court. It is clear, therefore, that in view of the rulings 
of this Court which have been followed in a subsequent case, Ganesha’ 
Singh Va Mundi Forest Company (°), the Arya Samaj as such was 
not represented, and it follows, therefore, that all the other members 
are not bound by any order that was passed by the partition court 
behind their back. + 

It is, therefore, clearly open tothe Civil Court to go into 
the question of titlee The ffnding is a finding of fact which cannot 
now be challenged. The result, therefore, is that this appeal must 
fai] and is hereby dismissed with costs. 





5 Appeal dismissed 
(1) [1897] I. L. R., 20 All., 167, 
. (2) [1898] I, L. R., 20 All, 497. S 

g (3) [1809] I. L. R, 21 All, 346, 
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IV ; 
mae IN THE MATTER OF MAKHAN LAL RAM SARUR* 
d 
saath Income-Tax Act, section 66—A ppeal—-Commissioner deciding 
_ December, 2. he question of fact. Ni 
—— bd e 
PIGGOTT, J. . The question whether an assessee of iIncome-tax is a member 
WAISH, J. of a joint Hindu family is a question of fact, and no appeal 


lies to the High Court from a decision by a Commissioner upon 
that question. i 


APPLICAPION under section 66 (3) of the Income -Tax Act. 
Gopi Nath Kungru, for the applicant. 
The judgment of the Court was delivered by 


Walsh, J. WALSH, J.—We are clearly of opinion that the C ommissioner 
was right in this case in holding that no question of iaw arises. The 
question whether an assessee is a member of a joint fanily shargng 
in the funds, or whether he is separate, is a pure question of fact 
which must be tried according to law like every other question of 
fact. Itis desirable to point out that section 66 under the new Act 
does not give a right of appeal. Persons assessed to income-tax should 
clearly understand that this Court is not a court of appeal*to which 
resort may be had if they happen to be dissatisfied with the decision 
against them. There is no such thing as a memorandum of appeal. 
If the Commissioner is satisfied that there is a point of law on which 
he requires the opinion of this Court, he seeks the opinion by stating 
acase. If,as in this case, he holds that there is no point of law, 

ethe assessee has to satisfy two Judges of this Court that a distinct 
point of law. was raised before the Commissioner, and treated by the 
Commissioner as a mere question of fact. It must als8 clearly be 
understood that this Court cannot listen to suggested points of law, 
which were not first taken in the original proceedings before thé 
Income-Tax Officer, and also submitted clearly and.definitely to the 
Commissioner by way of appeal, so as go enable him to pass a decision 
upon them, and to’ set out the facts in stating the case, which raise 
the law spoint. We are clearly of opinion fhat no oN of law 


arises. e The application is dismissed. d . 
Applicaton dism pad, 
* Civ, Mis, “No. 455 of 1924. ae 
' ; Loof 
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E NANHE MAL AND OTIIERS cai 
: versus 1924 
JAMIL-UR-RAHMAN ANR OTHERS.” December, r, 


Eriħinai Procedure Code (dct V of 1898), section I147— Well MUKERJI, J. 
uséd by Hindus—Possession—Decision of question necessary 
—Order of attachment bad. 


On a complaint made on behalf of certaim Mohammedang 
that the Hindus had been so using a certain well as to make it 
impossible for the former to use the same, the Magistrate started 
a case, under section 14s of the Criminal Procedure Code, 
against some Hindus and some Mohammedans, and ultimately, 
not being satisfied as to the exclusive possession of. ‘either 
party, ordered the well to be attached under section 146 of 
the Criminal Procedure Code, 

e Held, that the real question for decision before the Magis- 
tate was whether the Mohammedans also -had a right to use 
the wel] and, therefore, there was no justification for ` pre. 
venting the Hindus from using the same. a 


CRIMINAL REVISION from an order of PANDIT BHOLA DUTT 
PANTH, Magistrate first class of Bijnor. @ 


Baleshwari Prasad, for the applicants. . B 
S. Æ Haider, for the opposite-parties, T 
The followingsjudgment was delivered by 


MUKERJI, J.—In this case the question is whether section 145 Mukerji, J. 
of the Criminal Procedure Code Or section 147 of the same Code ° 

was the proper rule of law under which the court below should have 

proceeded? * A 


It appears that there is a well in Najibabad from which the. 
Hindus draw water, but they object to the Mohammedans rawing 
it. A petition of complaint was filed on behalf of certain Moham- 
medans before the courtof a Mafistrate complaining that the Hindus 
had been eso using the well as to make it impossible fpr the 
Mohammedans to use the same. They complained, among other. 
matfes, that the Hindus were bathing at the well and defiling the 
well water. ° . 


In this Court several*points have been taken and ont of them iS al 
that the learnêd Magistrate ought to have proteeded under geetion se 
mn e *, Cr. Rev, No. 636 of 1924. d 
XXIU. 6R. ° a =o ie 
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CRIMINAL 
1924 
7, Pu 
NANHEMAL 
v, 
JAMIL-UR- 
RAHMAN: 


ll 


Mukenin J. 
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147 of the Criminal Procedure Code. The argument is this. On 
the admission of both sides the Hindus have been using the well 
and that the only contention before the court was whether the 
Mohammedans also had the right to use the well. There 4s also a 
contention that the learned Magistrate ought not to have chosen the 
parties who were to represent either side before him. Itis said 
that if the learned Mågistrate passed an order, that order shdulé 
bind only those whom he has chosen and not a whole community. 


I will take the last point first. The learned cofinsel for the 
applicants has nét been able to point out to me any rule of procedure 
like the one sontained in Order 1, rule 8 of the Civil Procedure Code 
by which a representative suit may be brought or a representative 
defence may be set up. An order under Chapter 12 of the Criminal 
Procedure Code is more or Jess an executive order and it is designed 
to avoid a breach of the peace. In the circumstances the Magistrate 
would be, in my opinion, justified in choosing out who should be the 
right people to represent each community and after hegring wom 
he should either permit a community to doa certain thing or to 
prevent it from doing it till a Civil Court has decided upon the 
rights of the parties. The second argument, therefore, does not 
hold good. - . : 

As regards the first point, I am of opinion that it has got great 
force. The well is not such a property as can be said to be ın the 
exclusive possession of any one particular person so longas the 
public or a part of it is allowed access to it. So far it being Common 
ground that the Hindus had been using the well,the real question 
for decision before the learned Magistrate was whether the Moham- 
medans also had a right to use the same. In this view section 147 
of the Criminal Procedure Code applied and there was no justifica- 
tion for preventing the Hindus from using the well. 7° 


In my opinion the learned Magistrate has to come to a definite 
conclusion as to whether the Mohammedans have a right to use tfe 
well or not. It may be that they have failed to establish contlusively 
to the mind of the Magistrate that he right exists. In that. case 
the Magistrate will be bound to say that fhe right doeg not exist. 
But the learned Magistrate has not at all approached the tase from 
this point of view and I am not prepared to accept his finding that 
he is unable to decide which party is in possession as amounting to a 
finding that the Mohammedans’ right to use the well has not been 
established. i . 

I set aside the order dated the 18th ofeAugust, 1924 ayd direct 
the learned Magtstrate to proceed according to law. He will take 
such fresh evidence (as may be adduced) and come to a definite 
finding as to whethef the right claimed on behalf of the Moharf-. 
medans exists or not and then pass an order agreeable with section 
147 of the Criminal Procedure Code. Ismdke no order as to costs 
in this Court. ‘ J 

°. : Ordex set aside 
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8 
JHAU LAL i CRIMINAL 
° ° VETSUS 1934 
EMPEROR.* December, 3. 


e Sota 
Criminal Procedure Code (Act V of 1898), section 133—lInitial order MUKERJI, J. 
—When may be modified—Order not to be set-aside without 
ordering resh enquiry. 
An order initially made under section 133 of the Criminal 
Procedure Code, may be modified and the modified order may 
be allowed to stand. s 
Where, on a complaint made by a private person that one J 
had constructed a platform on a public thoroughfar€ and had 
thereby obstructed it, the Magistrate issued a notice on J to show 
cause why the platform should not be removed, took evidence 
and took into consideration the report made by a certain 
e Deputy Magistrate and ordered that such portion of the plat- 
form as might be obstructing the highway be removed, eld, 
that the initial order was perfectly good but the final order 
being vague, the case could be sent back fo: fresh enquiry. 
Rai Mohan v. Emperor, 1. L. R, 44 Cal, 6r and Kali Mohan 
Kay v. Nakari Chandra Das, 11 C L. J., 114, not applied. 


CRIMINAL REFERENCE made by K. G. BANERJI Eso., Addi- 
tional Sessions Judge of Cawnpore. 


Shabd Saran, for the applicant. 
A. P. Dube, for the opposite party. 
The following judgment was delivered by p 


MUKERJI, J.—This is a reference by the learned Sessions Judge Mukerji, J. 
of Cawnpore, recommending that a certain order dated the Gth of 
September, 1924, passed by a Magistrate of the first class, making an 
ərder, under section 133 of the Criminal Procedure Code, absolute, 
may be.set aside ° 

It appears that one Bachęhu Lal complained that the opposite 
party, Jhgu Lal, had cdhstructed a platform on a public thoroughfare 
and hade thereby obstrficted it. The learned Magistrate *issued a 
notice and on Jhau Lal appearing to show cause, took cvidence and 
took into consideration the report made by a certain Deputy Magis- 
trate and ordered that such portion of thé platform as might be 

. obstructing the highway should be removed. The learned Sessions 
Judge ig of opinion thag this order cannot stand, first - because it is 
too vague and, secondly, becanse the learned Magistrate, placed 
reliance mainly on the report of the Deputy Magistrate, Mr. Sthart, 
who was not examined. I have heard the leatned counsel for the 
parties and have gone thtough the record. There can be ng doubt ° 


that the order of the l@arned Magistrate was vague. ° He ought to =" 
n ' * Cr, Ref. No. 637 of 1924. j å -—~ 
@ z e ° d 
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‘CRIMINAL have definitely pointed out and marked off how much of the platform 
1924 should be removed. Y note that the Magistrate did not proceed , 
— only on the report of Mr. Smart, but he had some evidence to guide 
him. e 


JHAU LAL 


EMPEROR. As it appeared to me that the complaintas to obstruction of a 
Mukerji, J public thoroughfare was a matter that should be enquired into, I 
"asked the learned counsèl for the opposite party, Jhau IA, tg state 
if he ‘had any and what objection against the case being re-heard by 
a competent Magistrate other than the Magistrate who fliad made the 
rule absolute. he learned counsel argued relying on the case of 
Kat Mohan v Emperor (*) and Kali Mohan Kar v. Nakari Chandra 
Das (*), that the initial order was vague and that therefore there 
should be no further. enquiry into the matter. 

‘ . Those” rulings, in my opinion, have no application. The initial 
order in this case was perfectly good and called upon Jhau Lal to 
remove the entire platform. Section 133 of the Criminal Pro- 
cedure 'Code does clearly contemplate that in suitable cases éhe 
order initially, made may be modified and the modified order may be 
allowed to stand. In the circumstances it would not be desirable to 
set aside the order of the learned Magistrate without ordering a 
fresh enquiry. 

e I set aside the order of Mr. Browne dated the 6th of September, 
1924 and send back the case to the learned District Magistrate with 
the direction that either he himself will take it up or tianséer it to 
some Magistrate, other than Mr. Browne, competent to hear it. If 
Mr. Smart’s report is to be taken into consideratidh, he should be 
examined asa witness. The parties should be allowed to adduce 

eany further evidence that they may be advised. 


Ordereset aside. 
(1) [1916] I. L. R., 44 Cal., 6i. (2) [1909] 11 C. L. J., r14: 





KUBER UPADHIA (Plaintiff) - 
i | versus ® ° 
pa RAMAKAR DAT UPADHIA AND OTHERS (Defendants) .* 
T iiti Tr Civil Procedure Code (Aci V of 1908), Order 32—Provistons of 
RYVES, J. —Guardian ad litem—IJrregularity in appointment ef—Minor 
DANIELS, J. ae prejudiced—Subsequent proceedings—When not rendered 
vor. 
. Mere irregularity in the appointment eof a guardian qd litem 
in itself is insufficient to render subsequent proceedings void 


einethe absence of any prejudice having occurred to the defend- 
ant minor, 


CIVIL 


—> 


Ram Barechha Ram v. Tarak Titvari, 14 A. L. J. R., 689 
a“ / e ard Pulli v. Debi Prasad, I. L. R., 5 Lahore, 38, followed, 
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JUST PUBLISHED! 
SANJIVA ROW'S TWO VALUABLE PUBLICATIONS 
es eee 


THE INDIAN 
‘LIMITATION ACT, 1908 


e ° WITH NOTES OF CASE-LAW THEREON REVISED AND BROUGHT DOWN 


° TO THE END OF 1923. 
É FOURTH EDITION, 1924. 
BY ; f ` 
P. RAMANATHA IYER, B.A., B.L., 
VAKIL, TRICHINOPOLY. e 


SOME OF THE SELECT OPINIONS ON THE THIRD EDITION. 


The Hindustan Review:—The numerous Acts of the Indian Legislatures, 
° annotated and elucidated by the late Mr. Sanjiva Row and his colleagues, 
have been acknowledged on all hands as the most exhaustive yet 
accurate editions available for the practitioners and judicial officers 
alike. Of these the best known are the editions of the great statutes— 
the Civil and the Criminal Procedure Codes and also thesEvidence and 
the Limitation Acts. There are scarcely any better editions of these 
than Mr. Sanjiva Row’s so far as the digesting, on the most comprehen- 

sive scale, of the case-law is concerned. 


The Allahabad Law Journal:—We are not aware of the edition of any 
Law-book being exhausted so soon as that of the late Mr. Sanjiva Row’s 
Limjtation Act. = É j The edition, 
under review besides preserving all the old features of thoroughness, 

e conciseness and accuracy, brings the case-law up to the end of December, 
1942. We are ‘glad to accord a hearty welcome to this edition, and we 
record once again our sense of appreciation of the usefulness of the work 
by woting that it has-also commended itself to the great judge (Sir 
Asutosh Mookerjee, KT., M.A., D.C.L., etc.) to whom it is dedicated and 

f ewhose good opinion is a valuable asset to possess. 


The Bombay Law Reporter :—Three editions.of this work have been called 
° for in less than four years. It shows that the book has been very 
favourably receivéd by the profession. ij = = 


The Madras Mail:—The pxesent edition has been thoroughly revised and 
e brought up-to-date, and a notable featufe of this work, which is absent 
in most works of a similar kind, is that it gives as appendjces, at tħe end 


of the volume, the eatlier Limitation Acts of 1859, 1871 and 1877— * * 
This ‘edition covers yearly 1,200 pages and is bound Sin full -cloth.d 
Price:—Rs. 15 per-cepy, exclusjve of postage, Jete,’ 


__“A most comprehensive edition of the Code ”—C. W. N. 
SANJIVA ROW'S P 


CODE OF 
CIVIL PROCEDURE 


(ACT y OF 1908) i 


WITH THE CASE-LAW AND THE LEGISLATIVE CHANGES BROUGHT DOWN 
TO THE END OF 1923 


BY 
P.sRAMANATHA IYER, B.A., B.L. 


VAKIL, TRICHINOPOLY. 





. SECOND EDITION: IN TWO VOLUMES: , 
Vol. I already published in 1917: Vol. H published in 1923.° 


t? A supplement bringing the case-law in respect of both the volumes 
down | tq, date has been affixed to the second volume to make the book 
quite up-to-date. ° 


Price: 16 per set, er etc., extra. °- 








; SECOND EDITION OF 
» SANJIVA ROW'S a 


INDIAN TRUSTS ACT 


(ACT II OF 1882) ° . 
Together with the Trustees’ Act (XXVII of 1866) and Trustees’ and, 
Mortgagees’ Powers Act (XXVIII of 1866) ` ° 


WITH THE CASE-LAW THEREON BROUGHT DOWN TO THE END OF 
DECEMBER, 1922 


ý z ' BY i 
P. RAMANATHA IYER, B.A., B.L., : 


2 VAKIL, TRICHINOPOLY,s 
& @ 


“Price: Rs. 7 per copy; exclusive of postage, etc. 


Apply tot The Lawyers Companion Office, Mount Road, Madras, 


INDISPENSABLE TO THE BENCH -AND THE BAR. 


E SANJIVA ROW’S 
l ALL INDIA 


CIVIL COURT MANUAL 


i , IMPERIAL ACTS—IN-TWO VOLUMES. 
: FOURTH EDITION: 1922—1923. 





. 
The two volumes comprise within themselves „all the important Imperial 
Acts of the Indian Legislature arranged in the alphabetical order of their 
short titles. 


Trte Chief Features of this publication are:— ° 
(1) The Historical Memoir showing at a glance the legislative history of-each enactment 
in the chronological order, 
(2) The Legislative Changes given as foot-notes showing when and under what circum- 


ak ae the modifications, repeals and amendments of the several portions of each 
a tion have been effected gnd by which later Act, 


(3) The select case-law or reference to the same given at the foot of each page giving the 
recent decisions on each portion of the section. 
Bound in full Blue Cloth Limp: White lettered. 


Price: Rs. 20 per set, exclusive of postage? etc. 


LOCAL Acts— | Rs. A 
Bombay (1914 Edition) ia. ss . 8 0 
Central Provinces (1915 Edition) as is . 8 0 
U. P. of Agra and Oudh (2nd Edition, 1915) ... 8 0 





i THE ALL INDIA 
CRIMINAL COURT MANUAL 


e IMPERIAL ACTS—IN TWO VOLUMES. 
"e (1919—1920 EDITION). : 


° WITH A SUPPLEMENT FOR 1920—1924. A 
The compilation of this publication is on the same lines as of the 
All Indig Civil Court Manual detailed above. a 
e 


Bound in full Red Cloth: White lettered. 


Price: Rs. 22-8 ‘per set, exclusive of postage, etc. . 
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SECOND APPEAL froma decree of L.,G. MUKERJI EsQ., Dis- 
trict Judge of Azamgarh, reversing a decree of, THAKUR SHEO 
BARAN SINGH, City Munsif. 


o Mukhtar Akhmad, for the appellant. 
Iqbal Ahmad, for the respondents. 


» ^ The judgment of the Court was delivered by 

PANIELS, J.—This appeal arises out of a suit brought by Kuber 
Upadhia, a minor, for a declaration that the decree in suit No. 308 
of 1912 was not binding on him because he was got’properly repre- 
sented in that suit. That suit was brought ona mortgage bond 
executed by Musai, the father of the plaintiff-appellant and Hanuman, 
Musai’s brother. The plaintiff in that suit joined the two minor 
sons of Musai, one of them being the plaintiff, as defendants and 
proposed that Musai should be appointed their guardian ad litem. 
As a matter of fact, Musammat Sonbarsa Kunwar, the mother of the 
plaintiff, was appointed guardian by the court, in spite of the fact 
that when® notice was served on her inviting her to become guardian 
she réfused to accept the notice. At the hearing the father filed a 
written statement contesting the suit on his own behalf and on behalf 
of his sons and he defended the suit. The suit was decreed and the 
father did not appeal. 


In this suit as brought the allegation in the plaint was that the 
father's failure to appeal from that decree was gross negligence and 
that, therefore, the decree should not be held binding on the plaintiff. 
A: further allegation was made in the plaint that the father had 
actually colluded with the plaintiff. 


The trial court decreed the suit holding that the minor plaintiff e 
was not properly represented in the former suit and that, therefore, 
the proctedings as against him were void. On appeal the learned 
District Judge reversed this decree. He held that although the pro 
eeedings as to the appointment of a guardian were irregular never- 
theless ethe father had, in fact, acted as guardian and defended the 
suit and that his interests weregn no way adverse to his sons who 
were born after the mértgage was made, (so that no question of legal 
necessity arose), and that the sons had been in no way prejudiced. 


- Before us it has been argued broadly that where the previsions 
of Order 32 are not strictly complied with, everything that follows 
thereafter is null and void because it is said that the language used 

«is mandatory. There are a number of decisions of this Cotrt in 
which jt has been held that so long as the minor has not been pre- 
judiced, mere irregularity in the appointment of a’ guardian will not 
be a ground for setting asid® the decree. In this case it is to be 
ńoted that *the father of the present plaintiff-appellant is joint with 
him, and the facts of the case cannot be distinguished from those 
of Ram Barechha Ram vy. Tarak Tiwari (*). In that case the 

- , (1) [1916] 14 Å, L. J. R., 589, = 
e =. ° 


CIVIL 


1924 
KUBER 
UPADHIA 
ve 
RAMAKAR 
Dat 
UPADHIA 





Daniels, J. 
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CIVIL manager of a family who was a defendant declined to act as a 
guardian ad ítem for one of the minor defendants. The court there- , 
upon appointed the Nazir as guardian without issuing the requisite 
Sra notice as required under Order 32, rule 3, clause 4. The N&ir pyt 
af in no defence. The manager, however, contested the suit and it was 
RAMAKAR held that in the absence,of any finding as to fraud or collusion, 
sad , although there had been grave irregularity in the appointment of a e 
- guardian ad litem, yet as the manager of the family had fully con- 
Damels, J. tested the suit, the minor had in no way been prejudiced and could 
not get the decree set aside. It has been held in several cases, one 
of the most recent of which is Pulli v. Debi Prasad (°), that the 
absence of a formal order appointing a guardian ad /tieņm for a minor 
is not in itself sufficient to render subsequent proceedings void in the 
absence of any prejudice having been found to have occurred to the 
defendant minor. We agree with both these decisions. In this case 
there is no finding of collusion. The only negligence which is 
attributed to the father is the fact that he did not appeal against the 
decree in suit No. 308 of 1912, Whether the father was likely® to 
have been successful in appeal in that case depended upon a * right 
construction of the mortgage deed on which the suit was brought. 
The learned District Judge has come to the conclusion that if it was 
necessary to decide that point, he would have agreed with the court 
in that case. If the court is right in holding that the father did not 
appeal in consequence of legal advice that an appeal would be un- 
successful, it is obvious that no negligence can be attributed to him. 
In our opinion the appeal fails and is dismissed with costs including 
in this Court fees on the higher scale. 


à Appeal dismissed. 
(2) I L, R., 5 Lahore, 38. 
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CIVIL RAM GHULAM arias FAQIR CHAND ieee) j 
iwa VEVSUS 
oe RAM CHANDRA AND OfHERS WPlaintify). * 
fa Registrajion Act, section 50—Unregistered mortgages for tewo sums 
MEARS, C. J. — Agreement between the parties regarding redemption—One 
SULAIMAN, J. of the properties morigaged sold subsequently — Saile- rêgis- 


tered—Effect of. 


Where the parties to two unregistered mortgages executed . 
for two separate sums, agreed that redemption as between ` 
themselves gould take place only on payment of the twb sums 
, mentioned, and a subsequent purchaser of one of the properties 
* mortgaged had the sale-deed registered, held, that the sale- 
deed took priority over the unregistergd mortgage and that the 


e , vendee was entitled to the Protection given to him by section 
2. * g0 of the Registration Act. ý 
° ** L, P. A, No. 25 of 1923. N 
‘\ e r : > e r 
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Har Prasad v. Ram Chander, 19 A. L. J. R., 807, Ram Lal 
ve Buchha Singh, 10 A. L. J. R, 114 fnd Sher Singh v. Durg 
Pal, 18 I. C., 724, referred to and examined.” 
, APPEAL under section 10 of the Letters Patent, from a judg- 
ment of MR. JUSTICE GOKUL PRASAD, confirming a decree of O. 
F. JENKINS ESQ., District Judge of Budaun, who confirmed a decree 
of BABU*PRIYA CHARAN AGARWAL, Munsif of Bisauli. 


S. A. Haidar, for the appellant. 
Panna Lai, for the respondents. 


The judgment of the Court was delivered by i 
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d 
MEARS, C J.—This is an appeal in which there 1s a contest ayars C. J 


between a purchaser of certain property and a mortgagee. In the 
year 1897 Jwala Sahai and Behari Lal executed a usufructuary mort- 
gage of two properties in favour of Ram Ghulam for a sum of 
Rs. 333. The mortgagee entered into possession. The profits of the 
pypperty were considered to be about equal to the interest on the 
Rs. 333, and there was a provision that this usufructuary mortgage 
could be redeemed in any month of Jeth after the expiration of six 
years. In the year 1901 a further sum of Rs. 99 was borrowed by 
the mortgagors upon the security of the same property from the 
same nfortgagee, and in that document they bound themselves, as 
plainly as words could bind, that they should not be at libert? to 
redeem the property unless and until they paid up the Rs. 333 and 
Rs. 96. In 1919 one of the properties was sold to Ram Chander, 
the plaintiff, foy a sum of Rs. 500. He registered his sale-deed 
which had contained a stipulation that he should pay over to the 
mortgagee the sum of Rs. 333. That sum was duly tendered by 


him and was refused by the mortgagee on the ground that the effect À 


of the two documents was to entitle him (the mortgagee) to demand 
not the Rs. 333 alone but the Rs. 333 andthe Rs. 99. To this 
the plaintiff answered that whilst he was bound to pay off the prior 
registered mortgagé of 333, he was not bound to have any 
regard whatever to the mo e of 1901 by virtue of section 50 of 
the Registration Act.* This matter went to trial. The plaintiff's 
contentien was upheld -in the court of first instance, in the lower 
appellate court and before a single Judge of this Court, and now comes 
to us under the Letters Patent. j 

The question, therefore, is capable of being stated in a very 


- narrow compass and is whether the undoubted right of the mort- 


gagee to recover Rs. 482 as against the mortgagor also prevails as 
against the vendee, or whether the vendee may enot put reliance 
upon section 50 and plead that he comes within the protection” of the 
yery words of that section. Section 50 says that every documeht 
of a certain kind mentionéd in various clauses, one of which is a sale 
“ shall if duly registered*take effect as regards the property comprfsed 
therein against every unregistered document relating to the same 
e @ 
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e 
property". We, therefore, have the plaintiff coming forward and 
‘producing a registered sdle-deed of 1919. The defendant comes for- 
ward and relies Upon an unregistered mortgage of the year I9OI. 
He couples to that unregistered mortgage of 1901 the mortgage of 
1897 and says that the two must Be regarded as one document. We 
do not assent to that. What we do assent to is that the two docu- 
ments must be considered ‘together and their joint effect iseto create 
as between the parties to them a definite obligation, namely*that 
redemption cannot take place as between the parties toethese docu- 
ments except on payment of the two sums mentioned. The question 
is does that agreement between the mortgagor and mortgagee go to 
deprive a subs€quent purchaser of his right to insist upon the pro- 
tection given to him by section 50. Weare of opinion that it does 
not do so, ‘and we proceed very shortly to examine one or two cases 
that have been cited to us. 


Reliance was placed upon the Full Bench ruling in Har Prasad 
v. Ram Chander (*). The facts of that case are undoubtedly very 
similar indeed to the one under discussion. There is, however, this 
vital difference. The report is silent on the question whether the 
sale-deed of Ram Chander was registered, and also whether the 
second document by which an advance of Rs. 50 was made, was 
registered or not. Section 50 of the Registration Act was not 
diseussed nor any effect of registration alluded to, and we do not 
believe that this case in any way touches the authority of such 
decisions as Ram Lalv. Buchha Singh (7) and [shri Prasad v. 
Gopi Nath (°) and the further case of Sher Singh v, Durg Pal ($). 
The Full Bench case makes no reference whatever to these 
cases and was obviously directing its attention to the question 
“whether the two documents could be read together so as to create 
one obligation, and whether the second transaction coulde be held 
to be’a mortgage. They decided that it was a mortgage and that 
its terms were so precisely drafted as to make the second sume 
payable at the same time as the first whentver redemption was 
sought. 


In this case the vendee has throughout insisted that undey section 
50 of the Registration Act his saledeed takes priority ever the 
unregistered mortgage. We accept that view and dismiss the appeal 
with costs including fees on the higher scale. <6 
7 Appeal dismissed. 


(1) [1921] 19 ALL. JL R, 8q. 
e (2) [1912] 10 A. L. J. R., II4. 


. * (3) [1912] 10 A. L. J. R., 222. 
(9 181I C., 724. š á 
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SHIB CIIARAN DAS (Plaintif) 
VEVSUS 
KHARKA AND ANOTHER (Defendants) .” 
Bransfer of Property Act (IV of 1882), Section III, cl. (g)— 
Foffetture of lease—Mere denial of landlord’s title insufficient. 

Under*c]. (g) of section III of the Transfer of Property Act, 
the mere denial of the landlord’s title is insuffécient to forfeit 
a lease. The lessor must do some act showing jis intention 
to determine the lease. Nowrang Singh v. Janardan Kishor 
Lal Singh, I. L. R., 45 Cal., 469, referred to. 

When, in an ejectment case, the plaintiff pleaded that the 
tenancy was ofa particular nature and the defendant denied 
the fact and it was found that rent had not been paid for twelve 
years, held, that the court was bound to find not only that 

e there was a tenancy but also the nature of the tenancy. 

SECOND APPEAL from a decree of E. R. NEAVE Esq., District 
Judge of Meerut, modifying a decree of MR. P. K. Ray, Subordinate 
Judge. 

Kailas Nath Katju and Kailas Chandra Mital, for the appel- 
lant. i 


Nehal Chand and Brif Mohan Lal Dave, for the respondents. 
The following judgments were delivered :— 


RYVES, J.—Fhis is a plaintiff’s appeal. He is the owner ofa 
Purwa situated within the Municipality of Meerut. He sued to 
eject the defendants from three houses on the allegation that the 
sites of the houses had been let originally to the father of the defend- 
ants at a rêntal of three annas per mensem for them to build ony on 
the understanding that whenever the plaintiff desired it, the defend- 
alts should vacate the land on receiving the price of the’ materials 
of the buildings.. The defendants denied that the plaintiffs were 
the owners of the land. . They said that their predecessor-in-title had 
acquired the sites from Government. They also pleaded that they 
had paid*no rent to the plaintiff for over 12 years and that if the 
plaintjff had any titleloriginally, he had lost it by adverse possession. 

The lower court held that the plaintiff was the owner of the land 
but that the tenancy was a permanent one and, therefore, decreed 
the suit only so faras the rent was concerned. The plaintiff ap- 
pealed. e : 

The learned Judge has found that the tenancy, so far as the*pucca 
hanse was concerned, was a permanent one and dismissed the sunt. 

With regard to two houses, however, it decreed the ejectment 
of the defendants from tht two kachcha houses. ‘There is no appéal 

° * S. A. No. 463 of 1923. ° ° 
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from that portion ofsthe decree. The plaintiff appeals with refer- 
ence to the pucea house and three main points are urged :— 

(1) That once the plaintiff had established the fact thatehe was 
the owner and that the defendants had failed to prove adverse Bos- 
session, the court below ought to have decreed the ejectment of the 
defendants without going into any other question as to what wassthe 
relationship between the parties. . z 

(2) It was held that if the court was entitled te go into the 
question of tenancy, that tenancy, asa matter of fact, came to an 
end in 1912 yhen the plaintiff brought a suit for ejectment and the 


defendants denied the title of the plaintiff. It is argued that this ™ 


operated as a forfeiture of the lease and that, therefore, the plaintiff 
was entitled to eject the defendants. 


(3) It was objected that there was no material on the record 
from which the court could find that the tenancy was a permanent 
one. ° 
It seems to me that when the plaintiff pleaded that the genancy 
was of a particular nature and the defendants denied the fact, it was 
open to the court to go into the question. In fact, I think the court 
was bound to find not only that there was a tenancy but also what 
was the nature of the tenancy because if there was no tenancy the 
plea of adverse possession would prevail as rent had not been paid 
for over 12 years. : 

On the second ground I think that under clause (g) of section III 
of the Transfer of Property Act something mofe is necessary to 
forfeit a lease beyond the mere denial of the Jandlord’s title. The 
section says that the lessor must do some act showing his intention 
to determine the lease. It is true that the plaintiff broughta suit 
in 1912 to eject the plaintiff and in that suit the defendants denied 
the landlord’s title. The plaintiff withdrew that suit and up to the 
filing of this suit, nine years afterwards, has done absolutely nothifg 
to show that he did intend to determine the lease. . He has*not even 
issued notices to determine the lease before bringing the suit. Vide 
Nowrang Singh v. Janardan Kishor Lal Singh eand Prag 
Naraih v. Kadir Bakhsh Č). : 


Oh the third point I think it is really a question of fact. The 
court has found that the lease was granted sometimt before the 
mutjny and that the terms of it are not definitely “known. But it 
has found that the rent was merely nominal and has never been 
enhanced, that the sites were let out for buflding purposes and were 
uselegs for any other purpose and that the tenants who had built 
en this small area have sold and mortgaged their houses without 
interference by the plaintiff. The house in question was built some 
4@ years ago and isa pucca house whigh cost over Rs. 4,000 to 
(1) [r917] I. L. R. 45 Cal., 469. ° 
(2) IL. L. R, 35 All, 145. 
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build. Under. these circumstances I think the court was justified ın 
holding that so far as the pucca house is concerned the defendants- 
respondents’ tenancy is permanent. This is in agreement with the 
Privy Council ruling in Mabukumari Debi v. Behari Lal Sen (5). 
In my opinion the decision of the court below is right. I would 
accordingly dismiss thc appeal with costs. . 


e MUKERjJI, J.—T agree. I wish to'add ofly afew words. The 
plaintiff could not succeed without proving that the lease under 
which the defendants were in possession had come to an end. It 
was not enough for the plaintiff to prove that he was the owner of 
the land. If there was nothing elsé except the plaintiffs ownership 
on the one hand, and the defendants’ long continued possession on 
the othe1, the plaintiff would not succeed, and for the simple reason 
that the defendants’ pı ssession would be regarded as adverse. The 
plaintiff, therefore, must plead and prove a tenancy. This having 
been done and established, it was further necessary for the plaintiff’s 
sticgess to prove that the lease had come to an end. The plaintiff 
could prove the determination of the lease in two ways :— 


(1) Either by proving forfeiture and some act on his part show- 
ing an intention to enforce the forfeiture and 

(2) By giving a notice to quit. 

Neither of these two conditions have been fulfilled. The stt 
was, therefore, bound to fail. 

By THE CourT.—The order of the Court is that the appeal be 
dismissed with costs. 

Appeal dismissed. 
(1) Jigo7] 4 A. L. J. R., 570. 





EAST INDIAN RAILWAY COMPANY (Defendant) 


e ; VEVSUS 
TOTA RAM PIRBHU DAYAL (Plaintif) * 


Burden of proof—Ratlway—Suit for damages—Goods covered by 
Risk-flote B—Loss of goods—Railway to prove in the first 
instance. R 

Ine plaintiffs suit for damages brought against a Railway 
Company, in respect of certain goods consigned to them, under 
risk-note Æ, held, that it lay, in the first instance, om the 
Railway to prove the loss of the goods. 

Ghelabhai Punsi v. East Indian Railway Company, I. L. R., 
45 Bom., 1201, Badri Prasad v. G. 1. P. Railway, 22 Å. P. J. 

* R., 897, East Indian Railway Company v.cKishan Lal Tirkku 
Mal, I. L. R, 45 AML, 530 and G. J. P. Railway Company v, 
Jitan Ram, I. L. Re 2 Patna, 442, followed. > o 
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CIVIL ‘| SECOND APPEAL from a decree of MAULVI MUHAMMAD ZIAUL 


r 


1924 HASAN, Subordinate Judge of Mainpuri, confirming a decree of 


— Qazı TAJAMMUL HUSAIN, Munsif of Etawah. 
EAST e 


INDIAN Ladli Prasad Zutsht, for the appellant. G 
AAST Shambhu Nath Chaube, for the respondent. 
a A TET The judgment of the Court was delivered by e ae 
PIRBHU DANIELS, J.—This is a second appeal in a case in which a*claim 





_DAYAL. against the Railway Company in respect of certain goéds consigned 

Daniels, J. © them has been decreed. The lower court, following the case of 
Ghelabhai Puyst v. East Indian Railway Company (Ç), has held 
that it lay, in the first instance, on the Railway to prove the loss of 
the goods. The Railway tendered certain evidence to prove this, 
whichi the court below has rejected. The court below, therefore, 
heid that the Railway was not protected by the risk-note B signed 
by the plaintiff. The learned counsel for the Railway first contends 
that we should not follow the ruling of Ghelabhat Punst v. East. 
Indian Ratiway Company (*). That ruling has, however, been 
followed by this Court in a number of cases of which -we may 
instance Badri Prasad v. G. I. P. Railway (*) and East Indian 
Railway Company v. Kishan Lal Tirkha Mal (è). It has also 
been followed by the Patna High Court in G. Z. P. Ratlway Com- 
pany v. Jitan Ram (*). 


It is next contended that the loss of the goods was admitted by 
the plaintiff in his plaint. We agree with the court below tHat there 
is no such admission. 


The appeal, therefore, fails. We accordingly dismiss it with 
e costs including in this Court fees on the higher scale. 





Appeal dismissed. 
° (1) [sg21] I. L. R., 45 Bom., 1201. i 
(2) [1924] 22 A. L. J. R., 897. (3) [1923[ I. L. R., 45 All, 530. ` 
(4) [1923] I. L. R., 2 Patna, 4¢2. z 
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CIVIL KANHAIYA LAL (Plaintiff) . 


VEFSUS 
pia ° NIRANJAN LAL AND OTHERS (Defendants).¥ œ 


December,9 Hindu Law—Joint famtly—l’ather—M ortgage effected to discharge 
LINDSAY, J. antecedent debt—Liabthiy of sons—Decree on prior smorlyage— 
KANHAIYA Execulion of —Father a party to docuinent—Property purchased 
LAL, J. by son—Suit for recovery of money Bue on subsequent moril- 
gage. . 
ws If the managing member of a joint undivided estate purports 
. to burden the estate with a mortgage, and he happens to be 
z e «he father, his sons are bound by the mortgage, if the mortgage 
Š is effected to discharge an antecedent debt, ugless the sons 
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can show that the antecedent debt was incurred tor immoral or CIVIL 
illegal purposes, ‘ Cote 
pa i A 192 
Sahu Ram Chandar v. Bhoop Singh, I. Li R., 39 All., 437 pally 
ard Brij Narain Rai v. Mangla Prasad Rai. I. J.. R., 46 All, KANHAIYA 
95, referred to. ° a 
In plaintiff’s suit for recovery of money due ona mortgage NIRANJAN 
o ° effeeted by the father of the defendants, it was found that, in LAL. 
eexecution of a decree on a prior mortgage to which the father 
was a,paity, a portion of the properry subsequently mortgaged 
was purchased by the defendant, Aeld, that the plaintiff could 
not enforce his mortgage against this portion vf the property. 


First APPEAL from a decree of MAULVI SHAMSUL HASAN, 
Additional Subordinate Judge of Aligarh. 


Surendro Nath Sen, Lalit Mohan Banerji and Panta Lal, for 
the appellant. 


Nehal Chand and Guleari Lal, for the respondents. 


e The ju@gment of the Court was delivered by 


KANHAIYA LAL, J.—The decision of the court below in this Kankaiya 

case cannot be sustained. The pla:ntiff seeks to recover the money Lal, J. 
due on a mortgage effected by Gobind Ram, the father of the 
defendagts Nos. 1 and 2 and the grandfather of the defendants Nos. 
3 and 4, in favour of Dwarka Das on the 31st May, 1909. The 
plaintiff is the son of Dwarka Das. The mortgage was effected 
for the sum of Rs. 7,000, the whole of which was left with the mort- 
gagee for the satisfaction of a prior mortgage of the roth February, 
1902 held by the defendant Zamii-ul-Hasan Khan. 


The defendants Nos. 1 to 4 met the claim with the plea that 
the document in question, if executed by Gobind Ram, was executed’ 
without consideration, and that there was no legal necessity to justify 
the mortgage. The defendant, Abdul Hamid Khan, is said tò have 

purchased a portion of the mortgaged property at auction in execution 
of a decree on a priof mortgage, to which Gobind Ram was a party. . 
Abdul Hamid’ Khan sold his rights to Zamir-ul-Hasan Khan on the 
2nd April, 1921. The defend of Abdul Hamid Khan was that he 
had no gnterest subsisting in any portion of the mortgaged property ; 
and that of Zamir-ul-Hasan Khan was that his vendor had purchased 
thé rights of Gobind Ram in satisfaction of a decree oh a prior 
charge and the property purchased by him was not therefore liable 
for the plaintiffs claim. 


The court below dismissed the claim, following the decision in 
Sahu Ram Chandar v. Bhoop Singh (©). Theeview taken by it 
was that the prior mortgage debt, for the satisfaction of Whieh the 

° mortgage in suit was executed, did not amount lo an antecedent debt, 
inasmuch as no legal hecessity was shown to justify a mortgage of 


the ancestral property by Gobind Ram at the time. It was “asserted z 
(1) [r917] I. L. R, 39 All, £37. e ai 
è ; oe & > S 
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@ 
civiL on behali of the defendants Nos. 1 to 4 that Gobind Ram wasa 
en ' man of immoral character and extravagant habits; but ne finding 
>. was 1ecorded by'the court below on that point. 
KANHAIYA 


LAL The decision of their Lordships in Saku Ram Chandar v. Bhogp 
v. Singh (*) has since been qualified by the later decision in Drif 
aaa Narain Rat v. Mangla, Prasad Rat (*). In the latter decision 
nae their Lordships have Held that if the managing membefof a joint 
Kanhatya undivided estate purports to burden the estate witha mortgage, and 
Zal J- he happens tq be the father, his sons are bound by the’ mortgage, if 
the mortgage iseeffected to discharge an antecedent debt. This is 
of course sukject to the ordinary rule that the sons can escape 
liability by showing that the antecedent debt was incurred for im- 
moral or illegal purposes. The evidence adduced by the contesting . 
defendants on the point is of a very vague and general character. All 
that it shows is that Gobind Ram, who was employed as a Sub- 
Registrar and had apparently inherited some property from his 
adoptive father, was addicted to immoral habits and that he spgnt 
money extravagantly to meet his licentious habits. There is no 
evidence, however, to show that the particular debt, for the payment 
of which the mortgage in suit was executed, was made for immoral 
purpose. On the other hand, there is evidence to show that it was 
executed mainly to pay certain prior debts due by the mertgagour. 
TĦe defendants Nos. 1 to 4 are, therefore, liable for the payment of 

the money due on the mortgage in suit. : 

A portion of the mortgaged property, comprising I biswa 7 
biswansis and 7 kachwansis of No. 2 khewat of the village Qiampur, 
appears to have been purchased by Abdul Hamid Khan in execution 

eof a decree on the prior mortgage. That property has since been 
sold by him to Zamir-ul-Hasan Khan. The plaintiff cannot enforce 
his mortgage against that property, because the mortgagor was a 
party to the decree in satisfaction of which that sale took place The 
decree was passed in 1907 before the mortgage in suit was made® 
The findings of the court below on the other points raised in the 
suit are not challenged here. The appeal is, therefore, allowed and 
the claim of the plaintiff decreed with cost? and future ipterest at 
the stipylated rate from the date of the suit till six months from 
this date and thereafter at 6 per cent per annum. The decree will 
be framed in terms of Order 34, rule 4 of the Code of Civil Pro- 
cedure and six months time will be allowed for payment. The decree 
will not affect the pioperty purchased by Zamir‘i-Hasan Khan 
under the sale-deed executed by Abdul Hamid Khan in his favour 
on the 2nd Aprilp 1921. Defendant No. 6 will get his costs here 
and ehifherto from the plaintiff. The other defendants will bear 
their own costs throughout. Costs in this Court in either case wil? 


‘ include fees on the higher scale. ' 
e ii : Appeal allowed. 
B (x) [1917] I. L. R. $9 All., 437. (2) [1923] I. L. R5 46 All, 95. 
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e DAULAT (Plaintiff) SIVI 
i VEYSUS 1924 
, SANKATHA PRASAD AND ANOTHER (Defendants). Deane ar 
Hindy Law— W idow—Ahenation—Part of not for legal necesstty— Rives. 
Sutt for setting aside whole transaction—How to adjudicate. DANIELS, J. 


e ` . . 
Where a sale is found to be only in part for legal necessity, 
the criterion for deciding whether the sale sshould be upheld 
or set aside is whether the portion which was got taken for 
legal necessity was such a small portion of the whole consider- 
ation that it might reasonably be left out of account. 
In plaintiff’s suit for setting aside an alienation made bya 
Hindu widow (plaintiff’s mother) it was found that a very 
small portion of the whole consideration was not covered 
by legal necessity; held, that the vendee should repay to the 
. plainkft only that portion of the sale price which was not 
Covered by legal necessity. Jat Narain Pande v. Bhagwan, 
I L. R., 44 All., 683, Sunmukh Pande v. Jagan Nath Pande, 
I L. R, 46 All, 531 and Medai Dalavoi Thirumalai Appa 
Mudaliar v. Narain Thevan, [1922] M. W. N., 804, referred to. 
SECOND APPEAL from a decree of R. L. YORKE EsQ., Distrjct 
Judge, of Allahabad, confirming a decree of PANDIT GAURI SHAN- 
KAR TIWARI, Subordinate Judge. 


G. W. Dillon and A. Sanyal, for the appellant. 
Janaki Prasad, for the respondents. 
The judgment of the Court was delivered by š 


DANIELS, J.—This appeal is brought on a single point only. pastels, J 

The suit was one to set aside an alienation made by a Hindu widow, 

ae the mother of the plaintiff, as having been made without 

Tegal necessity and ta recover the property sold. The sale was 
effected for asum of Rs. 2,142-12-6. The court below has found 

that the whole of this sale consideration was obtained for purposes 

which constituted a valid necessity under the ‘Hindu law with the 
exceptioů of a small sum of Rs. 105. On these findings the cout 

below has upheld the sale transaction but has directed the defendants 

to repay to the plaintiff the sum of Rs. 105 which is found not to 

be covered by legal necessity. Against this decree the plaintiff 

appeals and contends that if any part of the sale consideration; how- 

ever smal], was found rot to be for legal necessity, the whole sale 

must necessarily be set aside. This is not the vitw which pas pre- 

vailed in this Court or indeéd in other High Courts. Theré are 

fwo. recent” cases of this Court in which the same question has been 
discussed, In Jat Narain Pande v. Bhagwan (*), it was laiq down . 

* * S.A. No. 1 of 1923. e? 

(1) [1922] 1. LR., 44 All, *683. ° 
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that where a sale is found to be only in part for legal necessity, the 
criterion for deciding whether the sale should be upheld or set aside 
is whether the portion which was not taken for legal necessity was 
such a small portion of the whole consideration that it might °reasgn- 
ably be left out of account. In Sunmukh Pandev. Jagan Nath 
Pande (°), another Bench of this Court has reiterated the same view, 
adding that whether theramount not for legal necessity is #0 insigni- 
ficant that ıt can be ignored is determined on the facts of each’ case. 
Obviously if the amount which the widow was entitlefl to raise for 
necessary purposes under the Hindu law could not have been raised 
without the gale of the entire property, the fact that she was able 
to obtain a plice shightly in excess of the amount she 1equired to 
raise would not justify the sale being set aside. This view has been 
taken also by the Privy Council in the case of Medai Dalavot Thiru- 
malai Appa Mudaliar v. Naratn Thevan (*). In that case a widow 
required to raise a sum of Rs 4,600 in order to discharge a mort- 
gage decree which was binding on the estate. She could not have 
satisfied this decree without selling the property. Their Lordships 
of the Privy Council held that the validity of the sale was in no way 
affected by the fact that she was able to realise by the sale of the 
property a sum of Rs. 711 in excess of the amount which she re- 
quired to raise. In this case the amount which was not, for legal 
necessity 1s obviously insignificant in comparison with the total 
amount of the sale price. The decree of the court below is in accord- 
ance with the rulings of this Court and of the decision of the Privy 
Council just referred to. 


We, therefore, dismiss the appeal with costs. The cross objec-_ 


e tions are not pressed and are dismissed with costs. 


Appeal dismissed 
í (2) [r924] I. L. R., 46 All., 531. E 
(3) [1922] M. W. N, 804, 


p as emanatact 
Ld 


NARAIN DAS AND OTsIERS (Defendants) 
VETS US ° 
° CHIRANJI LAL (Plaintiff) .* y 
Civil Procedure Code (Act V of 1908), Order 47. rule 7—Appeal 
— Order admitting review of judgment—Grotund of. ° 

An appeal against an order granting an appligation for review 
“of judgment must be supported on the one or other of the 
grounds set forth in Order 47. rule 9 of the Code ef Civil 
, Procedure. Alt Akbar v. Khurshed Ali, I. L. R., 27 All., 695, 
” referred to. 

Where the lower court, being satjsfied that the plaintiff 
was prevented from complying exactly with the terms of a 
decree as originally passed, bya cause outside, his control, 
e * F, A. F. O. No, 67 of 1922. 
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granted a review of judgment whereby the original decree was 
modified, keld, that the court acted within jurisdiction and in 
the exercise of its powers of review under section rrq4 and 
Onder 47 of the Code of Civil Procedure. Kanhai Singh v. 
° Musammnat Kundan, I. L. Rẹ 42 All, 639, referred to. 
FIRST APPEAL from an order of P. K Ray EsQ., Subordinate 
Judge of Meerut. f 


Peary Lal Banerji, for the appellants. 


Kailas Chandra Mital (with him Kailas Nath Kaiju), for the 
respondent. 


The judgment of the Court was delivered by 


PIGGOTT, J.—This appeal arises out of a litigation, the whole 
facts and circumstances of which we have been considering on a 
regular First Appeal from the decree itself. We think it unneces- 
sary to recapitulate any facts beyond those necessary to make it 
clear what the precise point now before us is. There was a decree 
pasted between the parties on the 3rd of January, 1922. That dec- 
ree wa’ in an aiternative form. The plaintiffs were to have a right 
to recover Rs. 15,000 with costs from the defendants, provided they 
fulfilled a certain antecedent condition. That condition was that 
63 bales pf cotton, and by this was meant 63 specified bales, which 
had been the subject-matter of litigation in the suit, should Be 
delivered by the plaintiffs to the defendants at the latters’ shop at 
Meerut on or before the 3rd of March, 1922. If the plaintiffs failed 
to comply with this condition, then they were to have a decree only 
for Rs. 7,125 with proportionate costs. On the 3rd of March, 1922 
the plaintiffs applied to the court to extend the time. The first 
application presented by them purported io be under section 148 
of the Cade of Civil Procedure, and this application was necessgrily 
rejected by the court in view of the Full Bench decision in Sugan 
Chand Singh's (*) case. Immediately, and on the very same day, 
the plaintiffs presented an alternative application, asking the court 
to review its judgment and, by way of such review, to give them 
more time within which to comfly with the specified condition. The 
court fixefla date for enquiry into this matter, and after bearing 
one of the plaintiffs and examining certain documentary evidence, 
caméy in substance, tothe conclusion that the plaintiffs been 
prevented ftom complying exactly with the terms of the decree as 
originally passed. by a cause outside their control. That cause-was 


the refusal of a Railway Company at Bombay to provide the plaint- 
iffs withe the necessary “wagon or wagons for the conveyance of the 
bales of cotton from that place to Delhi, or to Meerut, and this 


refusal was again due to the existence of a strike on one of thé 
Railways—we believe on the East Indian Railway, in consequence 
of which certain bookings had been suspended at Bombay. ° The 
court came to the conclusion that the plaintiffs bad shown suffidient 
š (1) J. L. R., 35 All, 5824 
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cause for their inability to comply with the terms of the decree as 
originally passed, and it granted a review of judgment by which the 
original decree Was modified and the date April 19th was substituted 
for the date March the 3rd. In passing this order the court ayowedly 
and expressly acted in the exercise of its powers of review under 
section 114 and Order 47 of the Code of Civil Procedure. We must 
take it that in the opinidn of the court the plaintiffs had shown, 
sufficient cause for the granting of a review of the decree “for any 


other sufficient reason ”. m 


We have before us an appeal by the defendants against that 
order. This appeal, excepting so far as it deals with the merits of 
the question, is based mainly upon the technical ground that the 
words “for any other sufficient reason ” in Order 47, rule 1 of the 
Code of Civil Procedure, must not be extended to matters which are 
not strictly ejusdem generis with those referred to in the earlier part 
of the rule. Reliance is also placed on the argument that a court 
should not be permitted to do, in the guise of a review of judgment, 
something which, according to the decisions of this Court, it is hot 
expressly empowered to do either by section 148 of the Code of 
Civil Procedure, or by any other rule under the said Code. To this 
latter argument we attach little importance. Either the court had 
power to review its judgment under Order 47, rule 1 and segtion 114 
of the Code of Civil Procedure, or it had not. If it had, it was 
acting within its jurisdiction. We have been referred to ome case 
decided in revision by a Bench of this Court, namely that of Kanhai 
Singh v. Musammat Kundan ('), in which it is suggested the 
learned Judges held that an order very simular to the one now before 
us had been passed without jurisdiction. In that case the learned 
Judges expressly held that the order with which they were dealing 
could not possibly be taken to be an order by way of review of 
judgment. The order now before us expressly is an order passed 
by way of review of judgment. In our opinion the words “for any 
other sufficient reason ” in Order 47, rule 1 are not only very wide 
in themselves, but were intentionally so made by the legislature, 
because of the possibility of exceptiofial casessarising in which obvi- 
ous injustice would be worked by strict adherence to th% terms of 
the decree as originally passed. We are not prepared to hold that 
the court below was outside its jurisdiction in passing the orde» now 
under appeal. i 


Zhe next question is whether that order cam be successfully 
attacked on the merits. We are bound to gay that there is some- 
thing to be said on the merits against the course followed by the 
trial durt. If the evidence laid before the learned Subordinate 
Judge is examined in detail, it will be seen that the postion remains 
somewhat as follows. The plaintiffs had from the 3rd of January 
tosthé 3rd of March, 1922 within which to take certain steps. They 

o e (I) IL. L. R., 42 All, 639. : 
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began to interest themselves actively in the matter on the 3rd of CIVIL 
February, 1922. They were then prevented by causes wholly be- Het 
yond their control from carrying out the order of the court within 
the period of one month then left to them. It is a very arguable a ii 
point whether the plaintiff, who was examined by the learned Sub- CHIRANJI 
ordinate Judge, did offer any reasonable ,expianation of the delay LAL. 
between the 3rd of January and the 3rd of February, 1922. On 
the other hand, there is some force in the contention of counsel 
representing the plaintiffs-respondents, that this point was never 
pressed in cross-examination when the plaintiff was» in the witness- 
box. We think, however, that on this point the plajntiffs have a 
technical answer to the appeal which must be allowed to prevail. 
It is quite true that under Order 43, rule I an appeal is allowed 
against an order granting an application for review of judgment, but 
that rule is obviously controlled by the provisions of Order 47, 
rule 7. Taken together, the effect of the two rules is that, though 
an appeal against such an order lies, it must be supported only on 
the’ one or other of the grounds set forth in Order 47, rule 7 and 
must fail unless it can be brought within the scope of the grounds 
set forth in that rule. This has always been the view of this Court, 
and it was so affirmed in the older case of Ali Akbar v. Khurshed 
Ali (*) eunder the former Code of Civil Procedure. The point is, 
if anything, even clearer under the present Code. In our opini&h 
the arguments addressed to us on the merits in support of this appcal 
cannot be brought within the purview of any of the clauses of 
Order 47, rule 7, of the Code of Civil Procedure. ‘The appeal must, 
therefore, fail and we dismiss it with costs. 








Piggott, J. 


Appeal dismissed, © 
(1) ILL. R., 27 All, 695. 





RATNI BAI (Decree-holder) CIVIL 
VEVSUS 
GHASI RAM NATHU RAM AND OTHERS (Judgment-debtors)** 1934 


Ciwil Procedure Code {Act V f 1908), section 55—Securiiy bond December, 12. 
— Undertaking by surety to produce nears in court when called 
to do so—When condition not fulfilled—Parties—Ap peal, ques- 
tion of. 


Where a surety executing a security bond undertook to pro- 
duce a certain judgment- debtor in court, when called to do so, 
within a month, but in the meantime the High Court granted 
an.ex-parte stay asder allowingithe judgment-debtor a month’s 
time to furnish security, and during the pendency of this stay 
order the surety presented the judgment-debtor in court *and 

° obtained his own discharge, in the absence of the decree-holder, 
held, that the appearance of the judgment-debtor in court did 
not amount to a fudfilment of the condition imposed uptn ¢the 
ae by the security bond, . 


* Ex. F. A. No. 464 of 1923. e 
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When any person becomes liable as surety for the fulfil- 

ment of any condition imposed on him, the decree or order 

may be e¥ecuted against him to the extent to which he has 

rendered himself personally liable in the manner proveded for 

the execution of the decree and such person shall for the pfr- 

poses of appeal be deemed a party within the meaning of 

section 47 of the Cede and the order passed against him #6 a 

decree. ° : 2 : 

EXECUTION FIRST APPEAL from the decree of PABU SARUP 

NARAIN, Judge of the Court of Small Causes exercising the powers 
of a Subordinate Judge, at Cawnpore. 


Surendro? Nath Sen and S. N. Gupta, for the appellant. 
Saila Nath Mukerji and M. A. Aziz, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is an execution first appeal from an order 
dated the 14th of May, 1923 ldirecting that the respondent surety 
be discharged. ° e 

In execution of a decree of Musammat Ammi Bai against “Nathu 
Ram, the judgment-debtor, the latter was arrested but on the 26th of 
February, 1923, on the respondent Sham Behari Lal executing a 
security bond, the judgment-debtor was discharged. Under,the bond 
Skam Behari Lal undertook that Nathu Ram would apply to the 
insolvency court for being adjudicated an insolvent within amonth 
from that date and in case he failed to do so he would be produced 
in court, and, further, if he failed to appear in court then the surety 
would produce him, when ordered, both in the cofirt executing the 
decree and the insolvency court, and in case he failed to do so, then 
the surety would be liable to the extent of Rs. 17,000, the decretal 
amount. š 

Within one month of that date an application for being adjudicated 
an insolvent was presented by Nathu Ram to the insolvency court, 
but it was not in proper form and was consequently rejected. In 
the meantime an appeal on the execution side was ' preferred to the 
High Court and in this Court an application,for stay was made and 
an ex-parte ad interim stay order was granted on the 21st 6f March, 
1923 ahd one month’s time was given to Nathu Ram, judgment- 
debtors to furnish security. This time was to expire on the 21ẹt of 
April, 1923 and till then the proceedings were stayed. On the oth 
of April, 1923 the surety, Sham Behari Lal, filed an application 
before the execution court in which he alleged that the judgment- 
debtor was present in court and prayed that the surety be diseharged. 
Notjce was ordered to be issued to the decree-holder as well as to 
the judgment-debtor, The judgment-debtor apparently did ngt 
appear again in person, and it was this application which was finally 
disposed of by the order under appeal. The learned Subordinate 
Judge came to the conclusion that inasmuch as the sugety did pro- 
duce fhe judgment-debtor on the gth of April, 1923, he fulfilled his 
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undertaking and must, therefore, be discharged from all liability. 
The de¢ree-holder has appealed from this order. ` 


A pgeliminary objection was taken on behalf of the respondent 
that no appeal lay. It was first contended that the case did not fall 
under section 47 of the Code of Civil Procedure but fell under 
Onder 38 rule 3. If that contention were to be accepted then an 
“appeal is expressly provided from that order under Order 43, rule 
I, sub-clause, (7). We are, however, of opinion that this case clearly 
fell under section 47 of the Code. Under section 145 when any 
person has become liable as surety for the fulfilment of any con- 
dition imposed on him, the decree or order may be extcuted against 
him to the extent to which he has rendered himself personally liable 
in the manner provided for the execution of the decreə and such 
person shall for the purposes of appeal be deemed a party within 
the meaning of section 47. It is clear that by his undertaking, Sham 
Behari Lal rendered himself personally liable and the execution could 
preceed against him if he did not fulfil the condition imposed on 
him. eF or purposes of appeal he must be deemed to have been a 
party to these proceedings. The order passed by the learned Judge 
of the court below was an order passed in the execution department 
practically declaring that the person who was so made liable and who 
was to bt deemed a party was really not liable. This, in our opi ne 
decided a question relating to the execution and discharge of 
decree and was determined by the execution court. In our opinion, 
therefore, the order passed must be deemed to be a decree within 
the meaning of section 2 of the Code and an appeal would, there- 
fore, lie. 


On the merits we are satisfied that this appeal must be allowed. 
Under the terms of the security bond as well as under section 55 
of the Code, the surety had to undertake that the judgment-debtor 
l pore apply to be declared an insolvent within one month of that 

ate and he would appear, when called upon, in any proceeding upon 
the application -for insolvency or upon the decree in execution of 
which he was arrested, The surety had never been called upon by 
the Court to produce the judgment-debtor. He brought him to the 
Court on the oth of April, 1923 at his own instance On that date 
the glecree-holder was not present in Court and also the stay order 
passed by ‘the High Court was in force and it was impossible for the 
Court or the decree-holder to take any steps to have the judgment- 
debtor taken into custody. The production of the judgment-debtor 
in coum on that date, therefore, did not amount to his appearance 
when called upon to appear. It is not suggested that the judgment- 
debtor was produced by the surety on any dale’ after the 21st of 
April, 1923 when the stay order had expired and when the decree- 
holder would be in a pogition to get the judgment-debtor agregted 
so as to be,restored to the position he occupied before the security 
was furnished. Even if it be conceded that itis open to.a surety ta 

e à o> 


CIVIL 
1924 


RATNI BAI 
vw. 
GHASI RAM 
NATHU 
RAM. 





Sulaiman, J. 


CIVIL 





1924 


RATNI BAI 





GHASI RAM 
NATHU 
RAM. 





Sulaiman, J. 


CRIMINAL 


————et 


1924 


December, 18, 


WALSH, J. 


SULAIMAN, J. 


Walsh, J. 


62 HIGH COURT [A. L. J. R. 
e 

apply at his own instance to the Court to discharge him, that must 
be only when the Court sees that thereby the decrce-holdef is in no 
way prejudiced, otherwise the undertaking given by the surety cannot 
be said to have been fulfilled. Iņ our opinion the appearance of éhe 
judgment-debtor on the goth of April, 1923 did not amount toa 
fulfilment of the conditign imposed on the surety by the secugity 
bond. On that date tle Court could not do anything with the judg? 
ment-debtor. It follows, therefore, that the order discharging the 
surety was not a proper one and cannot be upheld. We accordingly 
allow this appeakand sctting aside the order dated the 14th of May, 
1923, dismigg the present application for discharge made by the 
surety with costs in both courts. 

Appeal allowed. 





EMPEROR 
Versus ‘ 


SITAL PRASAD.* 


© 
Excise Act, section 71—License-holder— Adulterated liquor sold by 
son of—No reasonable precaution taken by licensee—O fence, 
nature of—Licensee’s responsibility. 


Where in the absence of a license-holder, his son committed a 
© breach of one of the conditions of the lease by selling adulterat- 
ed liquor and the lessee failed to establish that he had taken 
all due and reasonable precaution to prevent the commission 
of the offence, eld, that the licensee was guilty of an offence 
under section 71 of the Excise Act. Ram Das v. Emperor, 16 

A. L. J. R, 474, not applied. 


CRIMINAL APPEAL by the Local Government from an order of 


G. O. ALLEN ESQ., Sessions Judge of Saharanpur. $ 
Lalit Mohan Banerji (Goveinment Advocate), for the Crown. 
C. Ross Alston, for the accused. ° 
The judgment of the Court was delivered by i 


WALSH, J.—-We must allow thiseappeal pn the ground that the 
provisions of section 71 of the Excise Act have been entirely ignored. 
The charge was one of adulteration under section 64 for having 
committed a breach of one of the conditions of the license, namely 
the condition that prohibits the sale of adulterated liquor. The 
charge was established by showing that the son had done it, and 
that the licensee was absent at the time. But the Magistrate convict- 
ed on the ground that the father was awae of the conduot of his 
son. [he learned Sessions Judge has acquitted the licensee follow- 
ing the decision in the case of Ram Das v. Emperor (*) on the word 
“wilfully”? used in section 64. That case, contains no reference to 
section, 71, and section 71 places the burden upon the license-holder, 
for any offence wilfully committed by any person in hig employ and 

*eCr. A, No, 930 of 1924, (1) 6A. L. Je Roy 474, 
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acting on his behalf, of establishing that he took all due and 
reasonable precaution to prevent the commission of the offence. 
Unless he establishes that, he is liable to conviction as though he 
had done it himself. No attempt of that kind was made by the 
def€nce, and, therefore, the ground upon which the learned Judge 
has allowed the appeai is not established and the appeal must be 
allowed and the order of the Magistrate restored. 


Titre was a further charge with regard to selling in breach of 
his license by eharging an excessive price. We think the Magistrate 
was right about this. The learned Judge does not appear to have said 
much about this. For the reasons given in the case of Kin g-Emperor 
v. Kishen Chand, Government Appeal No. 929 of 1924, decided 
to-day, we think that the Magistrate was right in this case also. 
But in restoring his order we reduce the penalty for selfing at an 
excessive price. We fine him Re. 1 and reduce the fine for breach 
of rule 6 to Rs. 149, the result being that he will pay Rs. 150 in all. 


Appeal allowed. 





IN THE MATTER OF CHUNNI LAL KALYAN DAS.* 


‘Inco ne-Tax Act of 1922,2section 66--[llegal business--Profits arising 
M from—Whether tax can be levied. 
The profits or losses arising from wagering contracts are fo 
be taken into account in assessing income-tax. 
Partridge v. Mallan-daine, 18 Q. B. D., 276 and Brindra 
Kishore Mamnikya v. Secretary of Slate for India, I. L. R., 
48 Cal. 766° referred to. 

REFERENCE under section 66 of the Indian Income-Tax. Act, 
1922, from W. GASKELL ESQ., Commissioner of Income-Tax, United 
Provinces, . 

Sir Tej Bahadur Sapru and Gopi Nath Kunsru, for the applicant. 

e Lalit Mohan Banerji, for the Crown. ; 


The judgment of the Court was delivered by 


WALSH, J.—We have no besitation in answering the question 
submitted,to us in thi8 case by the Commissioner of Income-Tax in 
the statement of the case dated the 23rd of May, 1924: “are the 
profits or losses arising from wagering contracts to be taken into 
account in an assessment for income-tax purposes”, in the affirmative. 
There is no ground for saying that the profits arising from an illegal 
business are not faxable. There is not a word in the Act to suggest 
anything, of the kind, and it is a fallacy to say because the taxing 
authority levies from a person who is carrying on a pfofitable business, 
but an improper and illegal business or profession, that therefor the 
adthorities are countenancing sucha professioh. They are doing 
nothing of the kind. Their permission is not required and is not 
given, and cannot be wifbheld to a person who chooses to carry on 

i * Mis. Case No. 268 of 1924.° ® 
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an illegal business, but the tax upon the profit arising therefrom has 
to be paid in common with the tax paid by every honest trader. 
Section 6 (4) provides the head of income chargeable in respect 
of business. The mere fact that the business is speculative} or eyen 
gaming and wagering within thé meaning of that expression, does 
not make it any the less business. For example, supposing the 
question was one of profit made by a book-maker, as to whose business 
there can be no doubt whatever that it is entirely gaming and 
wagering. Section 11 provides that the tax shall be payable under 
the head of professional earnings in respect of the profits of any 
vocation followed by the assessee. In the year 1886 the English 
Courts decided, and the decision has never been called in question, 
that a book-maker attending a race course was carrying on a vocation; 
Partridge y. Mallan-datne (*). Where both the words “ business ” 
and “ vocation ” are used, it may be appropriate to describe a book- 
maker’s business as a vocation, but the greater includes the less, 
and it is clearly included in the word “ business” in our gpinion. The 
same view seems to have been taken in the text-books on the subfect 
with regard to the vocation of a singer or prostitute, and the Calcutta 
High Court, in the case of Srindra Ktshore Manthya v. Segretary 
of State for India (*), held that illegal cesses were assessable to 
income-tax. No doubt a burden is placed on the Income-Jax Com- 
naissioner to discover how far losses returned by assessees may be 
genuine, or to what extent an assessee may have attempted to con 
ceal gain, but that is what the Commissioner is there for. Although 
itis not strictly relevant, we may point out that any other view 
would result in an enormous burden being placed upon the Income- 
Tax authorities, namely of deciding in every single transaction, which 
appeared in the books of any assessee in their jurisdiction to be of a 
speculative nature, whether it was a gaming transaction within the 
meaning of the Contract Act,and, therefore, against public policy. That 
question is an extremely difficult question to decide in many caseg. 
A large number of merchants and other peopte carry on extensive 
business of a speculative nature, which is not hit by the section in 
the Contract Act with regard to faming, ebecause although the 
transaction may result in differences, the legal effect of th® contract 
may bé to entitle the party to actual delivery. It is nonetheless 
speculative in character, and anybody concerned with the daily 
business of the courts knows how difficult it is sometimes to ascer 
tain whether a speculative transaction is really a gaming one or not. 
All: such transactions, in our opinion, are business, and the profits 
arising therefrom, are- taxable under the Act. ° 


dhe assessee must have his costs.in this case as certified not to 


exceed Rs, 200. ° ° ° 
° Reference answered 
ii ° in the affirmative. 
į . i 18 Q..B. D., 276. : 
2) I. L. R., 48 Cal., 766 © # 
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Iy THE MATTER OF CHUNNI LAL KALYAN DAS. 


Intome-tax Act (Act of 1922), section 66—Isolaled transaction— 
When not of a casual or non-recurring nature —RKecetpt not 
coming under exemption— Regular busmess given up by assessee 

° —Big profit through brokerage—Assessment, question of. 

banks bs on an examination of the books of an assessee, he 
having been in regular business as a cloth and grain merchant, 
which regular business he had given up, an item was found 
relating to the year of assessment of Rs, 60,o0p entered as 
having been received as brokerage in the transaction of the 
sale of certain mills, held, (1) that the profit in question was 
not of a casual and non-recurring nature within the meaning of 
section 66 of the Income-Tax Act of 1922; 

(2) that it was a receipt arising from business or the exer- 
cise of an occupation, and was not exempted from assessment, 

° Assets Co, Ltd. v. Forbes, [1897] 3 Tax Cases, 542 and 

Commissioners of Taxes v, Melbourne Trust Ltd., 14 A.C., 
rool, referred to. 

ORDER on reference under section 66 of the Indian Income-Tax 
Act of 1922 from W. GASKELL ESQ., Income-Tax Commissioner, 
U. P. o 

L. M. Banerji, for the Crown. 

Sir Tef Bahadur Sapru and Gopi Nath Kuneru, for the opposite 


party. e 

The judgment of the Court was delivered by 

WALSH, J.—In this case we are required to answer three ques- 
tions submitted to us in a case stated by the Commissioner of Income- 
Tax under section 66 of the Income-Tax Act of 1922. The ‘case 
ig very clearly stated by the Commissioner of Income-Tax in the 
document before us ated the Ist of November, 1924. Although 
question C comes last, it is desirable to refer to the answer which 
we are compelled toegive tọ that question. The Income-Tax 
Commissigner agrees that under the peculiar circumstances of this 
case, which really were adopted by him for the convenience of the 
assessee, the information acquired by his department that fhe as- 
sessee had engaged in other transactions, must be excluded from 
consideration, and that his matter must be judged upon the hypothesis 
that the transaction or adventure in question was an isolated trans- 
action if the year of assessment. The facts are .that when the 
books of the assessee were examined, he having been in régular 
business as a cloth and grain merchant, which regular business he 
had given up, an item wasefound relating to the year of assessment 
of Rs. 60,000 entered as having been received as brokerage ih the 
transaction of the sale of the Mills of Messrs. John and Company of 

i . * Misq. Case No, 307 of 1924. 
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Agra to Messrs. Chari and Company, who floated the Agra United 
Mills Company Ltd. It is a fact that this sum was the balance of an 
entire sum of Rs. 75,000, Rs. 15,000 of which had already been paid, 
but that fact does not affect the question we have to answér. The 
question is whether that sum is a receipt, not being a receipt arising 
from business or the exercise of a profession, vocation or occupation 
which was of a casual a non-recurring nature. In answer to that 
question one first has to determine the grammatical construction of 
the exemption. In so doing one has to bear in mind that itis an 
exemption and therefore of a negative nature, and inasmuch as it does 
not correspond with any provision contained in any similar legislation 
in-England, and has not apparently been the subject of any decision 
in-India, we have to interpret it as a matter of first impression guided 
only by the arguments of counsel on either side. In our view the 
passage beginning with the word “not” and ending with the word 
“occupation ” is an exception upon an exception, that is to say, the 
word “which” relates only to receipts which are not receipts arising 
from business or the exercise of a profession, vocation or occupation. 
If the argument on behalf of the assessee were adopted, the’ result 
would be to strike out that qualifying passage from the section, and 
to make all receipts, whether arising from business or not, which are 
ofa casual and non-recurring nature, within the exemption. We, 
therefore, hold that a receipt arising from business or the exercise 
of a profession, vocation or occupation does not come within the 
exception. | 

The next question is whether on the facts stated, it was open to 
the Commissioner to hold that this was a receipt arising from busi- 
ness or the exercise of an occupation. He says, and we agree with 
him, that the particular transaction is certainly one of the business 
ofta, broker, and that it comes within the definition of business. 
The assessee at one time appears to have taken the same view, for 
he entered it in his books asa business transaction, and that fact 
alone’ constitutes evidence upon which the Commissioner might 
rightly find, as he has done, that it was a receipt arising from busi- 
ness. But in our view the definition of the word “bysiness ” as 
used im section 2, sub-section 4 places the matter beyond doubt. 
The word “ business” is there defined as including any adventure, 
and it is not possible to exclude from the expression “ qdventfre ”, 
indeed successful adventure, the negotiation of a sale of a large mill 
whieh resulted in a commission payable to the valut of Rs. 75,000. 
The answer to question A, therefore, is thaf the clause exempts only 
receipts of a casual and non-recurring nature, which are not receipts 
from business or the exercise of a profession, or occupation by an 
dssessee. ° 


. {would be superfluous for us to give į an answer to question B 
upon the assumption that our answer to the question A were accept- 
ed as final, But in Accordance with thie order of this J direct- 


VOL. XXIJI-] HIGH COURT 67 
e 


ing a case to be stated, the question has been submitted to us and’ 


has beerf argued on both sides. In our view this transaction, although. 


an isolated transaction, was not of a casual or non-recurring, nature. 
Te some extent the discussion of this question overlaps the question 
whether a particular receipt is a receipt arising from business or the 
exercise of a vocation. Cases were cited to ys on behalf of the assessee, 
such gs Assets Co. Lid. v. Forbes (*), and the unreported case of 
Commissioners of Inland Revenue vV. Sangster (°), which appears to 
have been an excess profits duty case, decided in 1919, the report of 
which is not before us. Following upon these two cases is the decision 
of the Privy Council in the case of Commissioners of glaxes v. Mel- 
bourne Trust Lid. (°). In our opinion these cases have no appli- 
cation to the question before us, as they deal with the well-known 
problem, much debated, as to whether in a particular case the reali- 


sation of assets is merely an enhancement of ‘capital, or the result of’, 


carrying on trade, so as to be in substance and in fact the receipt of 
ingome. Ia taking the view we do, we found ourselves mainly .upon 
the use of the word “ nature” in the exemption. The word’ is not 
“occurrence ”. If the language were “a casual or non-recurring 
occurrence ’ , there would be much to be said for the contention of 
the assessee. But the expression .“ nature ” appears to us to be a 
word used ‘independently of the accident of the event happening in 
fact once only, or more often in a fortunate year. It connotes a cl®s 
of dealing which might occur only once, but which might ozcur several 
times. Now the adventure of a business man who is enabled, through 
his business associations; to negotiate a large transaction and thereby 
toearn a heavy commission, may undoubtedly be in fact rion-recurr 


ing in the sense that so successful an adventure would not be likely to. 


occur again. But, on the other hand, it is a class of transdetion 
which maght occur to any such business * man once .only or half a 
dozen times again, during the course of the year. The Goverment 
“Advocate put what may be said to be a decisive illustration of the 
true meaning of the word “ nature ” when he pointed out that if you 
sold your own house ata profit, although the question would ‘also 
arise as tp whether thé result of that transaction ‘was a ‘profit -at all: 
but rather only enhanced capital, it would, in any discussjon as to’ 
whether it was brought within this exemption, undoubtedly _ þeva 
trafsaction of a non-recurring nature. You could nof do it'twice. ‘But 
if, on the other hand, you engaged in a solitary transaction of -bring# 
ing two of yodr friends together, and negotiated the sale df the 
house of one of them tg the other and thereby earned a comniission, 
you would, in our opinion, be -carrying out a transaction, wiid, 
although casual in fact, would not be of a non-recurring natures 
tause having done so once with success, you mfght be asked by some 
vendor to do it again. Our answer, therefore, to question B is that 
ti) [1897] 111 ‘Tax Cases, 542; 34 S. È. R » 486. mee 
a cit ome - (2) K, B, D., 1919 : pie 2 SA pg 
r (3) [1889] 14.A, C., 100m. Ls 
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CIVIL the particular profit in question was not of a casual. and non-recurring 
1924 nature within the meaning of the section. ° i 
a Our answer to question C is :—No. 
IN THE’ : , ® 
MATTER OF The assessee must pay the costs of this case, being ‘the amount 
CHUNNI certified by the Government Advocate. 
KALYAN j Reference answered. , 
DAS. e 
Walsh, J. e 
CRIMINAL 6 RAMZANI AND ANOTHER 
Ta VEFSUS 
1924 e 
oe EMPEROR.* 
r G elf-defence—Armed party going to escort certain ladies—Lawful 
WALSH, J. mission—Not unlawful assembly—Meeting with reststance— 
SULAIMAN, J. Right of defence, A l 
A party of armed men going to escort certain ladie who 
wanted to come with them is not an unlawful assembly. Where, 


therefore, it meets with resistance and fights in self-defence, 
it does not become an assembly of rioters. Where a member 
of such a party stabs to death one of the other party who 
e levels a gun against him, beld, that he acts in self-defence and 
is not guilty of any offence. Queen-Empress v. Pragdat, 

T. L. R., 20 All., 459, not applied. 
CRIMINAL APPEAL from an order of BABU RAM CHANDRA 

SAKSENA, Additional Sessions Judge of Bareilly. ° 


The facts are fully set out in the judgment. 

Nehal Chand and Shabd Saran, for the appellants. --- 

Lalit Mohan Banerji (Government Advocate), for the Crown. 
The judgment of the Court was delivered by ` 


“Walsh, J. WALSH, J.—In this case two men appeal, One - Ramzani against 
a conviction for murder and one Shafiq Ahmad agatrist a conviction 
for rioting, he having been found to Mave beer the ring-leader in an 
undoubted fight. Seven other persons were put upon thir trial. 
Six of them were convicted and sentenced and have not appealed and 
one Bashir was acquitted. Butin the view which we take of ¢his 
case, it is not necessary to go into the question of differentiating 
between the cases of the various accused. We pwopose to take a 
broader view of the matter a great deal of which is fatally clear. 
In a group of villages or hamlets in which there are rival -zarnindars 
and apparently rival factions, Mussammat Mango was a tenant of two 
brethers, Usman and Sultan, who lived at a village named Malpur, a 
mile away. Sultan was the man who was killed. Mussammat Mango 
°, is the woman over whom the trouble begam She was living with 

the wife of her nephew who had been sent to jail, and there is no 


' o Cr. Apps No. 976 of 1924. : ° i 
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doubt that for some reasons, which it is unnecessary to pursue further, 
these twa women had made up their minds to leave the house where 
they were living and give up their tenancy under’ the zamindar. 
For this *purpose they made arrangements with Ramzani, the man 
who has been convicted of murder ° and who lives in another village 
about the same distance away and in another zamindari, and he 
qpollécted two carts and a large body of meh carrying lathis to go to 
Mussafomat Mango's village to remove the women and their goods. 
There is no deubt that in going as they did, they showed that they 
anticipated the possibility of an attack which might compel them to 
defend not only the women but themselves. The party, as it pro- 
ceeded on its journey, might to a stranger have presented the 
appearance of a small armed force, but in itseif there would be no 
harm in that. The learned Judge says that the party was admittedly 
quite beyond the necessity of the occasion if it had gone on a peace- 
ful mission or no resistance was apprehended. This is not quite a 
correct statement of the position. It was beyond what was necessary 
unl&ss it had reason to fear interruption or attack. The event 
showed’ that it had good reason to fear interruption or attack,, but it 
was engaged in a perfectly lawful purpose and was a lawful assembly. 
Ramzani had a perfect right to go with as many men as he pleased 
to take the women away. Neither Sultan nor his brother had any 
right to prevent it, nor any reason to be present there, and if they 
had not interfered, the party would have gone to the village and 
back and quietly removed the women and their goods. We, there- 
fore, start with this fact established that they were a lawful assembly 
engaged in a lawful purpose. On a careful examination of the 
evidence for the defence we haye come to the conclusion that the 
account of the matter given by them and their witnesses is much 
more trustworthy than that of the prosecution witnesses. We are 
fortified in this view by the opinion of the learned Judge formed 
about the place where the fight ultimately took place. Except for 
the purpose of testing the credibility of the witnesses, the place is 
quite immaterial: The Judge thinks that the witnesses for the 
defence were telling the truth aBout this, and it is obvious that there 
was no nfotive for them to state an untruth about the place; while 
the Judge has pointed out that the prosecution had a motive for 
altering the place, which they did. There is no doubt that "Sultan 
appeared upon the scene either with or without his brother and with 
an appreciable yumber of companions. The first report made by 
his brother subsequently is a very disingenuous document, in which, 
reading between the lifies, it is easy to sce that the author of the 
report is carefully avoiding awkward circumstances from the ppint 
of, view of his brother and preparing the way for meeting the case 
which he knows is going to be raised by the -defence. He goes so 
far as to start by saying that the police were at the bottom eof,the 
whole thing,.that he does not trust the police to make an honest 
eee and that the | other persons from the other side who 
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had reached the thana before bim were on familiar tems with the 
police and that,was why they were there, thereby carefully faying the 
ground for an attack upon what he knew was coming from the other 
side. The learned Judge has qlso laid great stress upon the éact 
that several of the prosecution witnesses brought into play a new 
story on the vital questign of what Sultan was doing when he was 
stabbed, which they had not told before the Magistrate ‘and , which 
by an obvious concert they had omitted before the Magistrate and 
introduced at the trial. There are other circumstances which it is 
unnecessary to mention in along and complicated case of this kind 
which are only too common when two parties are engaged ina fight 
and which shake one’s faith in the prosecution witnesses. It is 
sufficient, to say that they are by the two circumstances already 
mentioned very much discredited. But asto whether the accused 
and their ring-leader, Shafiq Ahmad, ever became an unlawful 
assembly, the question of the credibility or otherwise of the evidence 
is of very little importance, because on the admitted aircumstagces 
we think that the learned Judge has gone wrong in misundersanding 
the true rule about selfdefence. The outstanding feature of this 
part of the case is that Sultan carried a loaded gun.. The fact that 
it was loaded is placed beyond controversy. The only man who 
tried to say that it was not pave a futile reason for his ‘belief and 
Obviously did not want to say much about it, but one of the prosecu- 
tion witnesses admits that Sultan had a belt of cartridges réund his 
shoulder and that it remainedin that position after he had been 
felled to the ground. That gun was seized by the accused party and 
taken to the thana and contained one cartridge which had not been 
fired and an empty barrel from which a cartridge had been fired. 
Those cartridges could only have got into the gun while it was in 
the possession of Sultan. But whether it was loaded or ewhether it 
was not, for the purpose of this question it is quite sufficient that the 
party protecting the ladies thought it might be. Their very conduet 
in going with a large body of men when two would have beer 
ordinarily sufficient, as the learned Judge says, is the strongest 
evidence of the existence of danger, and having gone there under 
circumstances which might threaten danger, the appearance of the 
zamindar on the scene with a gun which they believed to be loaded, 
and supporters with him wouid justify prompt action. Jndersuch 
circumstances it must be remembered that if the men had run away, 
theyewould have left the women and their goods at the mercy of the 
zamindar and the whole object of the expedition would have been 
defeated. Mene who have reason to fear that aman is going to 
attack” them with a loaded weapon are entitled to attack him first 
and to use force in order to destroy his power of attack or take the 
weapon from him. This is not a cas® suchas that well-known 
authofity in Queen-Empress v. Prag Dut(% in which two bodies of 
men gre determined to vindicate their rights by unlawful force and 
: (1) [1898] I. L. Ri, 20 Alb, 438. oe 
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go out to meet one another with the intention of enforcing their 
rights or supposed rights by show of criminal force, in which case 
the question of self-defence does not arise. This ig a case of men 
whe wert out ona perfectly peaceful and lawful mission with the 
feaf that they might be interferec with and confronted with the 
certainty that they were going to be interfered with and with immi- 
nent risk te themselves from a person with ù loaded weapon. Under 
such tircumstances we think that they were never rioters at all and 
all that they did was acting reasonably in defence of themselves and 
the women who formed part of their party. Whether Sultan ever 
intended to shoot any one of them is another matter which is rele- 
vant tothe appeal of Ramzani, but so far as the apfeal of Shafiq 
Ahmad is concerned, we hold that he has clearly established the 
right of self-defence, even if he was there, on the showing of the 
prosecution evidence itself, and that the same must apply to all the 
accused who were convicted of rioting, and under section 439 of the 
Code of Criminal Procedure, acting in revision, we deal with their 
casés to avoid the necessity of any further delay or appeal and direct 
that théy all be acquitted and discharged. 


With regard to the case of Ramzani it stands on an entirely 
different footing, and it is this. If after Sultan had been legitimate- 
ly attacked and felled to the ground he was wilfully and maliciously 
stabbed to death by Ramzani, it would be a clear case of murde 
If, on the other hand, the stabbing took place in the circumstances des- 
cribed by the witnesses for the accused, he equally was acting, although 
in a separate and isolated transaction, indefence of his own person. 
His case was admirably presented to us by Mr. Shabd Saran who dwelt 
appropriately upon the really astonishing clearness with which the 
accused himself and five witnesses for the defence described what 
Sultan wag doing at the time he was stabbed. Ramzani 1s perfectly 
clear and it is unusual to find an accused person unless in an hénest 
case of self-defence, stating what would otherwise be sufficient for 
convicting him of murder. He says that Sultan had fired a shot. 
We are satisfied that this is proved. One barrel had been fired when 
the gun reached the police statién. Theevidence of Ismail Jan, who 
may possifly be friendly with the accused but whose evidence ap- 
pears to be straightforward, gave a description which leads us to 
thinle that the hurt on Kamua might have been due toa gfancing 
shot grazing the top of his head as the buck-shot separated from the 
mouth of the barrel, Kamua being at that time at a distance of 
some IO to 15 paces from the gun. The learned Judge has failed 
to appreciate the strength of the circumstantial eyidence that this 
wound was caused from a shot of a gun. It is difficult to conceive, 
aud it has not been seriously suggested, that Kamua was able to 
produce the abrasion, whieh was upon his head and which the doctor 
subsequently saw although he thought ıt was not due toa gum-shot 
wound, on his-way to the thana. It is of course possible, but it is 
far from ‘being established, and it does corroborate the view Which 
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we are inclined to take and which the learned Judge does not seem 
to have appreciated that if the attack by Sultan took place away 
from the abadi when the carts were moving, Sultan fired the gun 
in the direction of the party without intending to hit arlybody, in 
the hope of frightening them off'and taking possession of the carts 
and the women. It isa very common mode of attack both by 
dacoits and also by other persons who are concerned itt removing 
an obstacle of unarmed men to fire a gun in the air or in their direc- 
tion without hitting them in order to frighten thém off. It is 
absurd to suppose that Sultan who was an expert shot could not 
have hit anybody if he so wanted but it happened that a particular 
shot grazed the head of one of the men. We are satisfied that the 
prosecution witnesses who say that no shot was fired are telling a 
deliberate falsehood. The fact that one shot had been fired is a 
matter of vital importance in the consideration of Ramzani’s case. 
When we come to examine the defence witnesses, as Mr. Shabd 
Saran asked us to do, we find that they tell a plain ang apparently 
unvarnished tale which differs in just those small details with repard 
to which variations must arise, when people see the same thing from 
a different angle and at different moments of time, but which dispose 
of the suggestion that they are repeating a lesson which has been 
carefully coached and they present a picture which to oar mind is 
probably very near the truth, that the party instead of being driven 
off on the firing of the gun divided itself up leaving some of the 
men to go off with the carts and the women and the others running 
back to dispose of the assailant with the gun whigh they effectually 
did. They all say that while the lathi fight was going on, Sultan 
stepped back 5 or 6 paces. He was then, if this is true, in a some- 
what hot corner and, according to the evidence which seems to us 
very natural, he raised his gun and took aim again, this time no 
doubt appearing to be even more threatening than he was before. 
He may not have intended to fire. If the evidence is true, he had 
time to shoot Ramzani through the head, but he did point what 
they knew then was a loaded gun which had once’ been fired, direct 
at Ramzani. We say nothing by way of justification in general of 
the uge of a knife, but if under the circumstances we come to the 
conclusion that Ramzani was entitled to do anything that was open 
to hifn at the moment to save hts own life, we are not prepared to 
say, even if he had hold of the knife and stabbed it at the abdomen 
as he admits having done, that he was not acting reasonably in his 
own defence. One ought not to weigh the mentality of a man ina 
crisis of that sart with golden scales. Whether an expert would try 
to strike away the gun with a lathi, or kick the fellow in the stomach 
before he could shoet, or adopt other alternatives, itis difficult ¢o 
say ; but taking a broad view, we are unable to say that the act done 
by Ramzani on that occasion was not one legitimately and reasonably 
done in his own defence. His appeal, therefore, must succeed and 
he is entitled to be discharged. . 
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The result is that the appeals of Ramzani and Shafiq Ahmad 
are alldwed, their convictions and sentences are set aside and they 
are acqnitted and discharged. Their bail bonds are also discharged. 

° Padna, Kamua, Roshan, Kallar, Bahadur and Fatua, who have 
not appealed, are also entitled to an acquittal and must be discharged. 
? e 3 Appeals allowed. 


-— 


BHAGWAN DAS (Applicant) 
VEFSUS 
SADDIQ AHMAD (Opposite patty) * 


Assault—Previous provocation—No justification for—Legal righi— 
Summoning a witness—Witness not, examined —Conviclion bad, 


e Whatever the-previous provocation, a man who pulls the beard 
of a Mohammedan in the public street, intentionally insults 
him and thereby causes him provocation, knowing that such 
provocation is likely to cause a breach of public peace, 


Where in a case under section 504, Penal Code, accused 
wanéed to examine a certain District Magistrate as a witness i 
, his own defence in order to establish an alibi but somehow 
os other he was not examined and the accused was convicted, 
held, that accused had been deprived of a right which he had 
` by law and the conviction could not stand. he 


CRIMINAL REFERENCE by V. E. Gi Hussey Esq., Sessions 
Judge of Meerut., l 


The facts appear from the following order of reference = 


TMe applicant in this case, Bhagwan Das Khattri of Mazaf: 
farnagar, Editor of a weekly newspaper known as the Awaz, 
e published at that place, has been convicted at a summary trial 
‘of ean offence under section 504, Indian Penal Code and 
sentenced to pay a fine of Rs. 200 or, in default, to two months’ 
rigorous imprisonment; he has also been bound over under 
sectiðn 106, Criminal Procedure Code in a sum of Rs. zgo with 

two sureties in the like amount to keep the peace for one year. 


e Siddiq Ahmad, the complainant, is a-petition writer. His 
case i$ that as the complainant was going home from Court, at 
about 4-30 p m., on the r6th May last, he came up behind the 
accused and heard him boasting to his companions about his 
newspaper. ‘lhe Complainant broke in with the remark that 
the Awaz was not always correct in its reports. Asked to give 
an instance, he did so. Then the accused got annoyed and 
*  abused*the complainant who retorted with a ‘tit quoque `. 
Then the accused. jufiped at the complainant and seizeg him 
by the beard and #hook it. The parties were separated by 
passers-by, — l i 
' * Cy, Ref, No, 568 of 1924 l 
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A complaint was lodged next day under: section 355, dndian 


. Penal Code, The Magistrate, after examining the complainant 


for.reasons which he does not explain, summoned the accused 
under sections 352 and 504, Indian Penal Code. It is suggested 
for therapplicant that the real reason was that an offence urfder 
section 358 is not triable summarily while offences under the 


- other two sections re so triable. ` 


It seems to me that the facts disclosed in the evidence for 
the prosecution constitute an offence under sectjon 355 while 
it is doubtful if they make out an offence under section 504. 
In any case, though the learned Magistrate, if he considered the 
offence to ‘fall under section 504 or 152, was within his rights 
in trying the case summarily, yet I am clear tbat in a case of 
the, nature and with the surrounding circumstances of the pre- 
sent case. the learned. Magistrate would have shown a better 
_, discretion if he had not decided to try the case summarily. By 
„deciding to try, it summarily he has rather’ added to his labour 
“and the long orders he has found it necessaty to write suggest 


` that'alk along’ he was anxious to vindicate his position, ° 


It should: be. stated at once that the applicant. seems*to have 


done” his best to obstruct the trying Magistrate, probably with 


a view to create the impression that he was not getting a fair 


ee trial. Nor did he abandon these ‘efforts after hè had failed 
T rtp, get the case transferred to anothèr court, i am “convinced 


that the learned Magistrate wished to. give the accused a fair 
trial; but it is possible that he could not help being prejudiced 
against the accused by the obstructive tactics ‘adopted by the 
latter. 

'A curious feature of this case Is that, of thé six alleged’ eye- 
witnesses Summoned by the Somplainant five, are çọ- -religionists 
of the complainant. The only Hindu witness, summoned. professed 
entire ignotance of the alleged facts, J am not convinced that 


-this Hindu witness was necessarily lying. It ‘is sfrange that 
‘though the affair is said to have taken place ata time and 


place when there were'admittedly several passers- -by, only cme 
Hindu should have been summoned as a witness, It can hardly 
be that communal feelings ran so ‘strong as to prevent any 
other Hindu from giving evidence. ` ° 


e The défence evidence does not carry much weight but I am 


ot satisfied that the lower court was well advised in refusing 


in the first instance to have theevidence of Mr. ‘Marsh taken, 
If this gentleman could have stated that the ‘accused was in 
Meerut even up to 1 p. m, on the 16th May,'it would have raised 
a very strong presumption against the truth of' the story for the 
prosecution. It is true that the preseht 15 only an’ application 


, efor révision ; but the circumstances of the’ case have given it 


‘an importance greater than it would otherwise deserve. Undoubt- 
‘edly ‘the applicant is a person who thinks a ood deal’ of 


: himself, and who possibly is not very considerate of the feelings 


‘of those with whom he disagrees; bût this does not alter the 

ə fact that he is entitled to an imparti al hearing. From the case 

against him under section 398, in which I have ‘just decided 
< e . -0 ola 
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the appeal, it is clear that he is a person who has rendered 
hinfself very obnoxious to zealous Mohammedans of Muzaffar- 
nagar; hence I think it was the more necessary that’ he should 
not*have been tried summarily in this case dnd the fact that all 
the witnesses who depose agkinst him ‘are’ of one community 
becomes ‘important. The prosecution wilriesses do not seem to 
have beei broken down in cross-exantfnation; but for all that, 
the story they tell has to my mind an air of unreality. None 
of ibis aca to'be persons of ny particular standing. ‘The 
outstanding fact remains that the evidence discloses an offence 
under section 355 which was pot triable summarily and that it 
does not constitute an offence under section sqy. No, good 
reason has been,shown why it should bave, been held that the 
applicant intended or knew that it was likely that he would 
provoke the complainant to break the peace. j 


Thé complainant appears to be a peaceful middle-aged man, 
slight and undeveloped, and not a person who would be likely 
to became combative. ‘Taking into consideration all the facts 
of the case, I come to the conclusion, that, partly, no doubt 
owing to his own action, the applicant’s case has not been 
tried in an atmosphere of strict impartiality and that his con- 
viction under sectidn 504 was not warranted, J, therefore, 
direct that the record be submitted to the Hon’ble High Court 
with the recommendation that the conviction of the applicant 
be set aside, O 


Lalit Mohan Bauerji (Government Advocate) and 4, Saryal, 
for the applicant. ; : l E 


S, Rasa Ali and Mushiag Ahmad, for the opposite-party. 
a The following judgment was delivered by , |. . oo 


` ` 


t 
WALSH, J.—In this case I am unable to accept the yiew of the 


Sessiotis Judge: One important point of law arises. The Sessions - 


Jüdge definitely hdlds that the’ evidencé does not constitute an offence 
unde? seéticn 504, Indian Penal Code and he refers the case ‘to the 
High Court ‘for the convictiog to be set aside on this ground. It 
is on this ground that I disagree with him. The Government Advo- 
cate was qnite, right in pointing out that it raises an important 
questjon., In my opinion whatever, the previous provocation , may be, 
a man who‘pulls the beard.of a Mohammedan ïn the public street, 
intentionally insults‘-him and thereby causes him provocation, know- 
ing- that such provocation is likely to cause the victim to.: break the 
public peate. Human mature being. what it ‘is, nothing is: more 
likely thari:that‘a self-respecting person, who has, bfs beard: gulled, 
or hib 'nosé"pulled, or is Submitted ‘to any other. painful,and -humilfat- 
ing treatment in public, should lose his temper and attefnpt to’strike 
his assailant or retaliaie,” Indeed the accused in this case adypitted 
to me during thé atgrment in answer to my quéstion that it was 


-` > . 


very likely to happen, " f Aa on le 
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CRIMINAL This would be. sufficient to dispose of the case; but the learned 
iö#4 Judge has written an order in which he points out that the Applicant, 
— Bhagwan Das, may have some real grievance. I'do not propose 

a to discuss these matters in detail. But it does happen thate he 

a wanted to examine the District Magistrate of Meerut as a witness in 
SADDIQ his own defence in order to establish an a/zd1, and that some effort 
AHMAD. was made to examine, him by commission. Somehow’or other ht 
Walsh, J. has not been examined and the accused has been depriyed of a right 

which he had by law. On this ground I am bound to quash the con- 
viction. In a case of any public importance I should direct a re- 
trial, but, in my opinion, no public interest will be served by allowing 
the case to be tried again. 

My order, therefore, is that the conviction be set aside, and the 


fine, if paid, repaid to the accused, and that all further proccedings 
be stayed, o 





Ci onviction quashed, 
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CIVIL œ MIDNAPUR ZAMINDARY CO. LD. (Defendants) 
1994 Versus ° 
April, 7. NARESH NARAYAN ROY AND OTHERS (Plaintifs).* 
—— Co-owners—Eaclusive user of part of joint lands by one co-sharer 
LORD — Does not amount to ouster—Co-sharer cannot acquire adverse 
ATKINSON, ; : : ; ie 
LORD SHAW or occupancy rights by such possesston—Express decision of an 
LORD ` issue by the court not incorporated in the decree— Operates as 
- BLANES- res judicata. ° 
BURGH, SIR : tees cals < 
JOHN EDGE, Where lands in India are held in common by co-sharers, each 
MR. AMEER co-sharer is entitled to cultivate in his own interests in a pro- 
ALI. 7 per and husbandlike manner any part of the Jands which is not 
being cultivated by another of his co-sharers,° but he is’ liable 
to pay to his co-sharers confpensation in respect of such-ex- 
clusive use of the-lands. Such an exclusive use of ands held 
' în common bya co-sharer is not an ouster of his co-sharers 
. from their proprietary right as co-sharers in the lands. When 
co-sharers cannot agree as to how any lands held by them in 
common may by used, the remedy of any co-sharer who »bjects 
e to the exclusive use by another co-sharer° of lands held in 
-common is to obtain a partition of he lands, No. co-sharer 
_ can, as against his co-sharers, obtain any jote right, or rights 
e ‘of permanent occupancy, in the lands held in common, nor can 
he create by. detting the lands to cultivators as his tenants any 
right of occupancy of the lands in them. , ~ : 
e, y e * Ina suit for partition in 1902 the defendants co-sharers 
„pleaded that the suit was time-barred by Article 142 of the 
P: C, A, No. 87 of 1923. _ a 
e : : 7 d e 
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. Limitation Act and that the defendants had an occupancy right 
in the land, In a former suit for partition the plaintiffs .had 
been decreed possession and it had been formally delivered to 
them under section. 264 of the Civil Procedure Code (Act X1V 
of 1882) though without ouster of the defendants who were 
cultivating. In that suit an issue was raised whether the 

2 defendants had occupancy rights. “The. trial Judge decreed 

possession without ‘dealing with that issue but in the High 
Court the defendants had again raised that issue in their 
grounds of appeal and the High Court bad considered it fully 
in its judgment and decided it against them though that deci- 
sion did not actually form part of the decree, e Held, by the 
Privy Council, that the decision on the question of the occu- 
pancy rights was res judicata. J’urther, that the defendants as 
- co-sharers could not acquire the occupancy rights which they 
claimed and that the plaintiffs were entitled to a decree for 
partition, and, further, that the decree should provide for the 
defendants paying compensation and not mesne, profits in res- 
ə pect of the lands of which they had had exclusive use, 


APPEAL from a decision of the High Court at Calcutta. 

The material facts are fully set out in the judgment. 

I. DeGruyther, K. C. (with him X. Browne), for the appellants. 
A. M. Dunne, K. C.(with him W. Wallach), for.the respondents 
The judgment of their Lordships was delivered by 


SIR JOHN Encr.—This is an appeal by the defendants, the 
Midnapur Zamipdary Company, Limited, which will be hereafter 
referred to as The Midnapur Company, against a decree, dated the 
17th January, 1921, of the High Court at Calcutta, “which affirmed 
a decree, dated the 19th August, 1915, of the Subordinate ‘Judge of 
Nadia, by which the claim of the plaintiff, Kumar Naresh’ ‘Narayan 
Roy, in Suit No. 557 of 1912, had been decreed with costs. * The 
ether parties to ‘the litigation are Rani.Hemanta Kumari Debi 
and the Secretary of State for India in Council, whd are defendants 
and respondents, but they have not appeared and are not represented 
in this appeal. o . . 

The suit in which this appeal has arisen was brought ein the 
Court of the Subordinate Judge of Nadia on the 8th August, 1912, 
by the plaintiff, who is of the Putia Raj family, and who claimed a 
decree for the partition of certain lands in which he and the Midnapur 
Company were db-sharers; a declaration that the Midnapur Company 
had no jote rights, inany of the lands of which he sought partition, 
and a decree for possession after partition by ejectment, of the 
Midnapur Company, and other reliefs. — : 

By the written statement of the Midnapur Company it was 
denied that the plaintiff avas entitled to a decree for, partitions The 
right of the plaintiff’ to a ‘decree for partition is not now disputed. 
Partition is the remedy which a co-owner has if he and the other 
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co-owner cannot. agiee as fo how the lands which they hold in con- 
mon should..be managed.. See Robert Watson and Co.°y. Ran 
Chand Diit PC) vets E E 


ts ee A a ot i l 

- There were twa, and, in the dpinion of their Lordships, only two 
substantial defences, if proved, put forward by the Midnapur Com- 
pany to the plaintiff's suft. The first of these defences was that’ the 
plaintiff had ‘not been in possession within twelve years of tĦe 8th 
‘August, 1912, ‘of the lands-in question in which he aWeged that the 
Midnapur Company had no jote rights, and, consequently, that his 
claim to’ejéct the Midnapur Company from those lands was barred 
by the limitation of Article 142 of the First Schedule to the Indian 
Limitation Act; 1908. The othcr substantial defence, if made out, 
was thatthe Midnapur Company held jote 1ights in the lands in 
question, Theşṣe two defences their Lordships will consider later, 
There were two other matters which were put forward by the Midna- 
pur Company:-in the: assertion of their claim to jote gights in the 
lands in question.!’ One of them was an order which was made® on 
20th September, .1909, by Mr. Ezekiel, the Collector,: that the 
Midnapur Company should be recorded in the settlement papers as 
tenants with rights of occupancy., That order applied to the lands 
now ih questloti and was’ not appealed:from. It was igde in the 
purse of a new settlement from year to year. The other matter to 
which their Lordships allude was the contention that the plaintiff 
was estopped from challenging the right of the Midnapur Company 
to ,jote rights. by a kabuliyat of the 9th February, 1912, to which he 
was, a party, and, by which the plaintiff had undertaken to respect the 
recorded zights of raiyats and others. These latter two defences 
were carefully. considered by the High Court in its judgment ih this 
suit,. and their, Lordships agree with the High Court that they do 


f 


not-afford delences to the claim of the plaintiff. 


i The ‘evidence as 16’ the rights of thé parties was carefully const- 
dered by the Subordinate Judge who tried thé suit, and the High ‘Court 
agreed with him ih all material magters. -The history of the lands 
in question, which are chur lands in the alluvial plains ‘of thé river 
Pabméae and of ‘how those’ lands: have from time to time been dealt 
with: Ly the Government; ‘by the plaintiff; and: by thë Midnapur 
Company’ and their predecessors in-title, including Robart -Watson 
and Co.,has, so far as is material, been very fully and most carefully 
stated: m'the adthirable judgment of the High Court of Sir John 
George ‘Woodroffe ahd Hugh Walmsley, JJg and with the conolu 
sions éxpressed by those learned Judges their Lordships agree. They 
will, however, refer to some other matters which in their opinion 
bear.npon the case, and will then state what is their conclusion as 
to the,two defences which, if proved, would be substantial defences 
to the claim of the plaintiff to eject the Midhapur Company. l l 
” i (1) 171, A., Tro, on 
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The lands in suit are comprised in an’ estate which has ‘been 
periodicady settled under Regulation 2 of 1819: As ‘has been 
mentioned, they are chur lands. The proprietary interest. in the 
langs is Admittedly vested in the plaintiff and the Midnapur Company 
as co-sharers, who hold the iands in tommon..: Where'lands in India 
are so held in common by co-sharers, each’. co-sharer. is -éntitled to 
quitivate ire his own interests in a proper and husbandlike mannér any 
part of the land which is not being cultivated by another of his co 
sharers, but Be is liable to pay to his co-sharers compensation in 
respect of such exclusive use of the lands. Such an exclusive use cf 
lands held in common by a co-sharer is not an ouster of bis co-sharers 
from their proprietary right as co-sharers in the lands. When co- 
sharers cannot agree as to how any lands held by them'‘in common 
may be used, the remedy of any co-sharer who objects to the exclusive 
use by another co-gharer of lands held in. common. is ‘to: obtain” a 
partition of the lands. No co-sharer can, as against- his co-sharers, 
obtain aby jgte rights of permanent occupancy, in ‘the lands held'‘in 
common, nor can he create’ by letting the.lands to’ cuitivyators'as' his 
tenants any right of occupancy of the lands in them: `: Their Lordships 
may refer.on this subject of separate cullivation’ by a co-sharér of 
lands held in common to what Sir Barnes Peacock said in delivering 
the judgment of the’ Board in Robert Watson and Co. v,- Ram Chand 
Dutt (€). He then said:— poih ee o 
*“In India à large proportion of the- lands, including many 

very, large estates, is held in undivided shares, and if one 
. sbareholder can restrain another from cultivating a ‘portion of 

aa the estate ih a proper and. husbandlike manner, the-whole estate 
“may, by means of cross injunctions, have t remain, altogether 
without cultivatjon until all the shareholders can,agree upon a 
mode of cultivation to be adopted, or until’a partition by metes 

and ounds can be effected—a work which, in ordinary course, 

in large estates would probably occupy a period fhcluding many 

e seasons.” So ' 
In that case the Board made a declaration that Robert Watson and 
Co., who were the plaintiffs, should recover from the defendant a 
sum of money, calculafed at a specified rate per bigha per year, as 
compensation for the exclusive use by the defendant of theebighas 
which had been occupied by. him. a 
` Their Lordships are not certain that the Midnapur Company has 
in recent years, jfat all, been cultivating any part of the lands in 
question. Ifthe Midnapur Company has been, in fact, cultivating 
any of these lands, it cafinot by such separate -use,of the lands have 
acquired any jote rights in them. Even if the Midnapur .Company 
purchased any jote rights in lands held in common by the co-sharers, 
such a purchase would ig law be held to have been a purchase for 
the benefit .of all the cqsharers, and the jote rights so ptrehased 
would by the purchase be extinguished. The Midnapur Company 
: (1) 71, Ay at 120-121 i s 
¥ . ee 
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CIVIL: alleges asa defence to this suit that tenants of the Midnapur Com P 

ise pany, who are not tenants of the co-sharers, have'acquired*under the « 
— Midnapur Company jote rights, rights of occupancy, in the lands in 
MIDNAPUR guit. Such rights of occupancy, if they existed, would be raiyati jote 
a ` rights, but a raiyat cánnot acquire under Section 180 of the Bengal 
v. Tenancy Act, 1885, aright of occupancy in chur land until he, has 
Pecan held the land for twelve continuous years, and no evidente has been 
Roy. brought to the attention of their Lordships that any raiyat had held 
any of the lands in suit for twelve continuous years bêfore suit as a 
Sir Jon tenant of the Midnapur Company, even if a holding of lands by a 
ot raiyat under the Midnapur Company, and not under the co-sharers, 
could confer a right of occupancy on the raiyat as against the co- 
sharers. In Bengal a co-sharcr has no more power to confer a right 
of occupdncy on a raiyat than a middleman would have, and in Bengal 
a middleman cannot obtain asa middleman a right of occupancy in 
himself, much less can he create in his tenant a right of occupancy in 
lands held by him as a middleman. See the judgment lelivered by 
Lord Dunedin in Midnapur Zamindary Company v. Naresh Narayan 
Roy (*). See also the cases referred to at page 116 of the com- 
mentary on the Bengal Tenancy Act, 1885, by W. Finucane and 

Ameer Ali (Syed), edited by F. G. Wigley, Calcutta, 1904. 


Their Lordships return now to the Company’s substantidi defences 
® the suit, the first of which is that the suit is barred by the limita- 
tion of Article 142 of the First Schedule to the Indian Limitation 
Act, 1908. Thi8 mises the question as to what was the possession 
of the lands in question in this suit which the plaintiff obtained on 
the 26th “Jilly, 1902, and the 20th June, 1903, under a decree fot 
possession of the High Court at Calcutta of 1889 in a suit No. 6 of 

” 1891, in which the plaintiff and Robert Watson afd Co., who were 
predecessors-in-title of the Midnapur Company, were parties. It 
must be remembered that the plaintiff and Robert Watson and Co. 
were co-sharers of the lands now in suit, which the plaintiff and thf 
Midnapur Company hold in common as co-shaters, _Robert* Watson 
and Co. had been denying the right gf the plaintiff as a co sharer in 
the lands. A Commissione: was appointed to deliver pogsession to 
the decree-holders, and he delivered possession under Section 264 of 
the Code of Civil Procedure of 1882 by the usual modes of sticking 
bambods and the beating of drums, and by proclaiming aloud in 
Bengali, in the presence of a number of persons of the vicinity, the 
terms of the decree of -the High Court and of thé parwana of the 
Coutt of the Subordinate Judge of Nadia. Ig India persons are not 
permitted to take forcible possession; they must obtain such possession 
as they are entitled to through á Court. The plaintiff was not 
entitled fó get possession by ousting his then co-shartrs, Robet ° 
Watson and Co., from’ possession of lands Which they were entitled 

ä to hol in common as co-shaters; the posseSsion which the plaintiff 

got was a possession pf the lands in his proprietary right asa co- 
. (1)° [1920] 48 I. A, at Soe i 
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sharer. The High Court had declared that there were no jote rights 
in the lands. The possession which the plaintiff got in 1902 and in 
1903 was,within twelve years of the 8th August, ‘1913, and the sult 
waa not barred by the law of limitatjon: 


Asto the other material defence, which is one of res judicata, 
theit Lordships feel that they cannot add afiything ts what Sir John 
eorge Woodroffe and Hugh Walmsley, JJ., said in their judgment 
on that subjecg, with which they agree. But to prevent the possibi- 
lity of any further doubts being suggested at any time on that matter, 
their Lordships repeat what those learned Judges es Referring 

to the litigation which began in 1891, they said :— 
“We now pass to the issue of r¢s judicata, the facts as to 





“In the plaint in ‘litle Suit 6 of 1891, the plaintiffs, ¢. e., 
members of the Putia Raj family, alleged that the Revenue 
aria te had been wrong in holding that Watson and Co., 
and nof the plaintiffs, were in possession of the land that was 
beeng settled in 1887, and that Watson and Co. dispossessed 
them by virtue of the order of the Board of Revenue that the 
, settlement was to be with Watson and Co. They admitted that 

Watson and Co. owned an undivided share of 3 annas odd 
with themselves in the mahal, Their prayers were as follows:— 


(a) For a declaration that the land appertained to towz? 
: No, 814; i 


(b) For a declaration that they-were entitled to get settle- 
mept from the Collector ; 


(c) For recovery of possession ; 
(d) Formesne profits, provisionally estimated at Rs. 1,692. 


“The defence was (a) that some of the land in suit, viz., 
1,558° bighas 1 k. 10 ch., had accreted to their estates ohur 
Hogulberia and Niamatpur, as held by the Revenue authorities; 

° (b) thatthe remainder had accreted to their estates Udainagar, 
Tenradia and others; (c) that they had acquired a right by 
adverse possession; and (d) that the plaintiffs could not in 
any event obtain %has possession. Other pleas were raised, 
but wè are not concerned with them. 


‘* It was found that the plaintiffs’ claim was barred as to the 
#558-1-r0 by adverse possession for twelve years, but that the 
remainder of the land was an accretion to mahal No. 814, and 
that the defendants had not been in adverse possession for the 
statutory period. These findings of the first Court were upheld 
on appeal, 


‘Regarding khas possession an issue was fanned as followsy— 
‘Are the, plaintiffs entitled to recover khas possession of the 
land in suit? Have ¿he defendants any jotedari right in the 
land ?’ But, on Degember 28th, 1893, the plaintiffs’ pigader 
made a statement in these words: ‘The plaintiffs claim only 
aright tothe settlement of the disputed land and no ether 
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right.’ On the same day the defendants’ pleader made a state- 
ment, and asserted that, in any event, khas possesston could 
not be given because the defendants had jotedari right in the 
land, As a result of the statement made by plaintiff}? pleader 
the learned Judge did not decide the issue. He said: "rhe 
plaintiffs do not ask for khas possession, Hence itis not 
necessary~ to enqutre whether the defendants hawg a tees 
right in the lands.’ 


“Watson and Co. preferred an appeal, and raised the question 
that the Judge had left open in the eighteenth and nineteenth 
paragraphs of their memorandum. It will be seen from these 
grounds that the appellants who now contend that the decision 
of the issue was unnecessary, expressly invited this Court to 
decide it. The eighteenth of their grounds of appeal ran as 
follows: ‘For that the learned Sub-Judge having held that it 
was not necessary to enquire whether the appellants have 
jotedari right in the lands in suit, has erred in giving a decree 
for possession of the same to the plaintiffs.’ The nineteenth 
ground was equally explicit and ran: ' For that it should have 
been held that the appellants are entitled to hold moŝt of the 
disputed lands in jote rights and that the plaintiffs have no 
right to evict them from the same without determining their 
tenancy in the manner presciibed by law.’ The point was 
pressed in argument before this Court but it was*held there 
was no evidence in support of the contention. 


“The decree that was drawn up in this Court made no express 
mention of the decision on this point in terms: it affirmed the 
First Court’s decree with modifications intended to remove 
uncertainties. 


“In the present suit the plaintiff says that the decree was 
to the effect that the Raj should get possession after ejectment 
of Watson and Co., that Watson and Co. were ejected and 
possession delivered. The statement continues: ‘But the plaint 
iff has not in reality got possession of the decreed landsin 
proper ordér even in spite of their having obtained possession 
in manner aforesaid and the defendant-Company have illegally 
and without any right been estill holding Possession of the 
whole of the decreed lands.’ ° 


-*°.““The prayers are as follows :— (a) For a declaration that 


athe Company has not, never ‘has had, and never can haveg, jote 
rights in the lands covered by the decree in Title Suit No. 6 
of 1891; (b) for a partition of those lands and of the land in 
towzi No. 814 as it was in 1891; (c) for ‘possession of the 
separate share of-s:a. 16 g¢.°2k. 2 Xr. to be allotted to the 
plaintiff by the ejectment of the defendant Company; and (d) 
*for an account and mesne profits &c, 


“There is no dispute about the identity of the land now in 
suit with the land of the previous sait. 


‘Now, had the matter rested whére’ the Subordinate Judge 
e left it, no such question as we have to discuss would have 
” arisen, Whether the suit might and should haye béen properly 

a a7 oR g . @ 
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A determined without entering into the question of the’ tenancy CIVIL ' 
R “riph¢ ds the plaintiff apparently wished to do, we need not now 


enquire. For, in fact (as we have seen), the present appellants Ea: 
direttly insisted on the point being tried, and alleged that the MIDNAPUR’ 
° First Court should-have donesso. It was contended before us ZAMINDARY 
that whatever the appellants might have done in this respect, CO LD 
e the issue in fact was not a necessary er proper one to be tried Wiens? 
ig that suit, and that it is open to us to say so. ‘But we must NARAYAN 
see first whether this Court adjudged otherwise, that is, whether Roy. 
this Couft having the question before its mind decided that 
the issue did arise. If so, that decision would be as much 
res judicata as the final determination of the jssue on the 
merits. If we are of opinion that the Court did so decide, we 
are not concerned to see whether it did so rightly or not, and 
z indeed cannot do so. Now this is not a case, as nôt infre- 
quently happens, where incidentally some point is decided 
which is not necessary, whicb -was not of first-rate importance 
or especially brought to the notice of the Court, The plaintiff 
e had ‘extluded the question by the statement of his pleader, 
The First Court had therefore expressly stated that it could 
‘not decide it. The defendant, the present appellant, has 
expressly urged that the Judge was wrong in not deciding this 
question even though his action was based on the plaintiff’s 
adviger’s statement and he asked this Court expressly to decide 
it. As the Court did so, it seems to us that we ought te 
assume not that it did something which was unnecessary, but 
that in so far as it decided the point raised, it must also have 
decided that the then defendant’s objection that the point 
should be tried was a good one and that the issue was one 
which did arise in the suit. 








Str Jon. 
Edge. , 


“Then what did the learned Judges say? Maclean, C, J., after ° 
disposing òf. the question of reformation, sets out the three 
contehtions of the then defendants and present appellants,ethe 
third of which was that the defendants are entitled to jotedari 

° right. On this the Chief Justice held that no such rights were 
anywhere recorded, nor was there any evidence of such rights, 
It was, he said, for the then defendants and present appellants 
to make out suck right, *but that they had not succeeded in 
doing so. Banerji, J., states the contention ‘that the plajntiffs 
cannot claim khas possession as the defendants had jotedari 
wights in the greater part of the lands in suit.’ He says that 
that was part of the defence which it was necessary to consider. 
He then pgints out that the First Court did not consider the 
question of jotedari right necessary to be determined, ‘and 
expressly refers tœ the ground of appeal that the First Court 
ought to have determined the question of tefiancy right, and 
held that the possession to which the then plaintiff was entifled 
á * was subject to the tenant right of the® present appellants, 
It is quite clear from¢he above that the then defendants’ case 
was present to the minds of the Court. The learned Judge or 
then proceeded to decide it and held that there was no jote 
right.. If the learned Judges had thought the issue unnecessary, š 
e «8 z 
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But 
they did decide it. Can it be said under these circamstances 
that the point was not raised, that the Court did not consider 
‘it tobe a necessary issue and did not impliedly decide that 
issue on-the merits? We think the answer is clearly in®the 
- negative. ‘Then what of the decree? It is true that it does 
:not expressly refe» to the tenancy right, but it gave a decree 
for possession. What, then, did it intend to give? Jor tlfe 


[A PIR q 


Roy. appellant it is said that all that was given was possession as 
co-proprietor and that the question whether such Dossession was 
free of the alleged tenancy right was left untouched, But if so, 
what: wgs ‘the necessity of discussing the question in the judg- 

- ment? We ought not, we think, to assume that the Judges 
discussed-a question which was irrelevant to the case, and then 
granted no relief in respect of it; but rather that as they had 
discussed and negatived the alleged tenancy right in the judg- 
ment they intended to, and did, give a decree which should 
give effect to these findings, If so, the learned Judges’ decree 
in effect gave to the respondents before us a righ® to the Ignds 
in that suit free of the alleged tenancy right claimed. . We are 
of - opinion therefore that the the issue as to the appellants’ 
right is res judicata.” 

Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs, but that the decree of the Subordi- 

State Judge be varied by substituting for his order as to mesne profits 

an order that the Midnapur Company is to pay compensaticn to the 

plaintiff for the exclusive use by the Midnapur Company themselves 

or by their tenants of the lands in suit from the 2oth June, 1903, 

until partition has been effected and possession of the lands falling 

on partition to the plaintiff has been delivered to the plaintiff. Such 
compensation is to be ascertained and assessed in the High Court 
or in the Court of the Subordinate Judge of Nadia as the High 
Court may direct, and the plaintiff's costs, which may be incurred 
in the ascertaining and assessing of such compensation, are to be 
paid to him by the Midnapur Company. 
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P Appeal dismissed. 
Burton, Yeaics and Hart.—Solicitors forthe appellants. 
W. W. Box & Co.—Solicitors for the respondents. 
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Presidenc$-iowns Insolvency Act (lI Lof 1897), sections 2,57—Joint viscount 
Hindu fanuly—Father and sons—Father adjudicated insolvent CAVE, LORD 
—All joitt property not vesting in the assignee. CARSON, 

On an adjudication of a Hindu father as an insolvent under Lue 
the Presidency-towns Insolvency Act (III of 1g09),.the joint JUSTICE 
property of the family does not at once vest in the assignee, though DUFF. 
it may be that the joint family property may in a proper case 
be made available for payment of the father’s just debts. 
Provisions of sections 2 and 57 of the Act, explamed. Fakir- 
chand Molichand v. Alottchand Harruckchand, 7-Bom , 438, 
Rangayya Chetli v. Thantkachalla Mudalt, 19 Mad., 74, Nunna 

e V. Chidarabojina, 26 Mad., 214, Sanyasi Charan Mandal v. 
Asulosh Ghose, 42 Cal, 225 and Harmukh Raiv. Radh 
Mohan, 158 P. R., referred to, 
- .. APPEAL [rom a decision of the High Court at Lahore. 
The facts are fully set out in the judgment. 
L. DeGruyther, K. C. (with him B. Dude), for the appellant. œ 
The respondents were not represented. 
_ Their Lordships’ judgment was delivered by 
_ SIR JoHN EpGE.—This 1s an appeal by the plaintiff in the sult Sır Jon 

from a decree of the High Court at Lahore, which dismissed his suit. Edge. 
The suit was brought on the 17th March, 1915, by the plaintiff, then è © 
a minor, through his next friend, ın the Court of the District Judge 
of Delhi°for possession of a house in Delhi by pre-emption. «The 
District Judge gaye the plaintiff a decree, but the High Court in 
appeal dismissed the suit on the sole ground that his father had been 
adjudicated insolvent on the 27th September, 1913, under the Pre- 
sidency-towns Insolvengy Act, 3909, the High Court being of opinion 
that on that adjudication of insolvency the plaintiff had ceased to 
have a right to pre-empt the house in question.. - 


The question on which this appeal depends is, what is the right 
or interest which an official assignee acquires under Act III of 1909, 
the Presidency-tewns Insolvency Act, 1909, in the joint and unparti- 
tioned immovable property of a Hindu joint family governed by the 
law of the Mitakshara of, and solely by virtue of, an adjudication 
bya High Court that one of the co-parceners of the joint property 
ig insolvent? The question is one of importance and it depends on 
the true” construction of the Presidency-towns Insolvency Act, 1909. 
In considering that question it has to be borne in mind that it ¢s well oe 
established law that in families governed by the law of the Mitakshara 


` 
' 
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‘no co-parcener has in the joint family property any separate and 
defined share, although in Northern India at least a copartener of 
such joint family property has a right to obtain a partition and on 


SAT NARAIN such partition he will obtain a separated and defined share ofthe jqjnt 


£v. 
BEHARI 
LAL. 


Sır John 
Edge. 


family property. A creditor of a co-parcener may, under certain 
circumstances, obtain a partition of his debtor’s share in joint family 
property, and when in executing a decree a Court sells what is, joint 
family property as the property of the judgment-debtor, the purchaser 
at the Court sale may under certain circumstances ®btain a good 
title to what he purchases. 


The facts*of the present case are as follow :—Rai Bahadur Sri 
Kishen Das and his two sons, who were minors and the elder of 
whom is Sat Narain, the plaintiff, were Hindus governed by the law 
of the Mitakshara, and were possessed of joint family property as 
co-parceners. It is not suggested that the property was self-acquired 
property of Sri Kishen Das. Sri Kishen Das on behalf of himself 
and his two sons was the manager of the property. On the æth 
September, 1913, Sri Kishen Das by an order of the Higl Court 
of Bombay was adjudicated insolvent and by Section 17 of the 
Presidency-towns Insolvency Act, 19¢9, his property vested in the 
official assignee and became divisible among his creditors. Section 52 
gf the Act defines the property of an insolvent which shall or shall 
not be divisible among his creditors thus :— 


' 52, (1) The property of the insolvent divisible amongst 
his creditors and in this Act referred to as the property of the 
insolvent, shall not comprise the following particulars, name- 
ly =- 

(a) property held by the insolvent on trust for any other 
person ; i 


e 
(b) the tools (if any) of bis trade and the necessary wearing 
apparel, bedding, cooking vessel, and furniture of himself, his 
wife and children, to a value inclusive of tools and other neces- 
saries as aforesaid not exceeding three hundred rupees the whole, 
(2) subject as aforesaid the property of the insolvent shall 

comprise the following particulars, namely :— ° 
*(a) all such property as may belong to or be vested in the 
insolvent at the commencement of the insolvency or may be 

acquired by or devolve on him before his discharge ;° 


(b) the capacity to exercise and to take proceedings for 
exercising all such powers in or overor in respect of property as 
might have, been exercised by the insofvent for his own benefit 

e at the commencement of his insolvency or before his discharge , 
and” £ ; 
+ * * " "ot 


The pewet to obtain a partition of the joing family property was a 
power which the Official assignee might have exercised under (4), 
but he has not exervised that power. i 
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The definition section of the Act is so far as it is material in this 


ease as follows :— i 
3. In this Act, unless there is anything repugnant in the 
. © subject or contract,— ” 
* a * * * 


° (e) ‘‘ property ” includes any pr@perty over which or the 
profits of which any person has a disposing power which he 
may exercise for his own benefit ; 

* v * x * 


The property of an insolvent which by Section 1g vests in the 
official assignee must mean only the property which-by that section 
and Section 52 is divisible amongst his creditors. 


On the ioth April, 1914, Lala Mannun Lal, the third defendant, 
sod the house in Delhi which the plaintiff seeks to preempt by this 
suit, to Behari Lal and Jamna Das, the first and second defendants. 
The house Æ urban immovable property within the meaning of the 
Punjak Preemption Act, 1913, which the plaintiff was and is entitled to 
pre-empt by reason of that sale, unless he had lost that right by reason 
of the order of the 27th September, 1913, adjudging his father Sri 
Kishen Das an insolvent. The right to pre-empt is claimed by the 
plaintiff as’a co-sharer, co-parcener, inan adjoining house, that adj oining 
house being “immovable property contiguous to the property sold” 
within the meaning of Section 16 of the Punjab Pre-emption Act, 1913 


Lala Mannun Lal, the vendor of the house in question, did not 
defend the suit. e The other two defendants, Behari Lal and Jamna 
Das, by their written statement raised this question, which has to be 
considered, thus:— 


‘These defendants admit that the plaintiff with his father 
R, B., Sri Kishen Das forms a joint Hindu family but deny that 
at the date of the sale of the house in suit or at the date af this 
a suit the plaintiff had any proprietary right in the property through 
which he claims pre-emption. The real facts are that Rai 
Bahadur Sri Krishen Das, the father of the plantiff, and the head 
and manager of hes family, family estate and family fims as well 
as if his personal capacity was, in consequence of the failure 
of the family business, adjudicated insolvent on 27th September, 
1913, by the order of the High Court of Bombay, and ‘on and 
from the said date the whole of the family estates and effects 
as well as the right, title and interest of the insolvent became 
vested in the Official Assignee of Bombay who since then be- 
came the legal owner with powers of control and disposal and 
obtained possession of and over all the estaté and praperties 
including the house through which plaintiff claims possession, 
That mtans that when a Hindu, who happens with his sons to 
constitute a joint famiiy”’ subject to the law of the Mitakshara, is 
adjudged an insolvent under the Presidency-towns Insolvency Act, 
1909, not only his own rights but all the rights and interests*of his 
sons whore his Co-pagceners in joint family property vest in the 
e e 
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official assignee by virtue ofthe adjudication alone. That isa 
startling preposition. It must depend on the wording of tHe Presi- 
dency-towns Insolvency Act, 1909, and the question is whefher that 
¢ould have been the intention of the Governor-General of Indiwin 
Council when that Act was passed. It is quite clear that if this 
joint family could be treated as a firm carrying on its ;businese in 
partnership, an order adjudging the father who managed the busines 
or even an order adjudging the firm insolvent could not be: made 
under that Act even if the firm consisted solely of a Hindu father 
and his two minor sons, which would affect the interests of a minor 
who happeneœ to be a partner in the firm. ` 


The learned District Judge who tried this suit framed four issues. 
The first issue, which is the only material issue in this appeal, was 
as follows:—1. Does the adjudication of Rai‘ Bahadur Lala’ Sri 
Krishen Das as an insolvent vest the interest of the present’ plaintiff 
in the proprietary house in the official assignee, and if so, does ‘he 
(the plaintiff) cease to be an owner for the purposes of Sectione16 
of the Punjab Preemption Act? On that issue several cases decided 
by Indian High Courts were cited on behalf of the answering deferd- 
ants. The learned District Judge decided the first issue in favour 
of the plaintiff, and on the 30th May, 1915, gave him a ‘decteé for 
gre-emption. a 

From that decrec the defendants 2 and 3 appealed to the Chief 
Court at Lahore. The appeal came on for hearing before SHADI LAL 
and WILBERFORCE, JJ. of the High Court, and these learned Judges, 
after considering the authorities cited in argument before them stated 
that as far as the insolvency proceedings were concerned they were 
inclined to take the view of the Calcutta High Court in Sanyasi Charan 
Mandal v. Asutosh Ghose (*), although they observed that, that case 
was ñot directly relevant, and were inclined not to follow the decision 
of the Division Bench of the Chief Court at Lahore in Harmukg 
Rat-Muina Lal v. Radha Mohan (°), and they referred to the Full 
Bench of the Hign Court the question——Does an order of adjudication 
(as an insolvent) passed against a father vest.in the official receiver 
(assignee) his son's interest in the joint family property? ° 

The question so referred came before a Full Bench consisting of 
Str SHADI - LAL, C.J. and Sir WILLIAM CHEVIS and ABDUL 
RAOOF, JJ., Judges of the High Court. 


The answer of the Full Bench to the question referred was given 
by SIR SHADI LAL, with whose opinion the other two Judges concurr- 
ed. The conclucting part of his opinion is thus stated:— 


‘“ The result of the above survey of the judicial decisions is 
decidedly in favour of the contention urged on béhalf of the 
official assignee, but I must say that if the matter were res 

* qnlegra, I should find considerable difficulty in subscribing to 
o - (19 be I.L.R., 42 Cal., 225. 
(2) [1919] P. R., No. 158, : 
bd e 
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` the doctrine that the son’s interest in the joint family property CIVIE 
shoald, in the event of the father’s insolvency, be regarded as am 
the latter's property which vests in the Official Receiver. Upon al 
pentral principles of the Hindu Law governing the rights of the SAT NARAIN 

- ® father and his son in the co-parcenary property | should be v. 

inclined to hold that an order of adjudication against the father so erg 

«has gnly the effect of replacing thé father by the Official TAE 
Receiver, and that the order does not by itself vest inthe latter sir Jon 
the intergst of the son in the property. As'the son’s share is in Edge. 
certain cases liable for the debts of the father, the Official 
Receiver may be able to enforce that liability provided that he 
takes appropriate proceedings for the purpose andesatisfies the 
conditions which alone render the son’s interest liable for ‘the 
father’s debts. 


It has, however, been repeatedly held, vide, inler alia Jagabhai 
Lalubhat v. Vijbhukandas Jagjivandas and another, I. L. R., XI 
Bombay, 37 and the Privy Council decision cited therein, that the 
joint family property can be attached and sold in execution of a 

edecree for money passed against the father, and that the sale 

affects the interest of the son as well as” that of the father, and 
in principle I see no real difference between an individual 
creditor realizing his debt from the co-parcenary property 
and an offical assignee who represents the general body 
of the creditors, seizing it for the satisfaction of their 
debts. It. is to be observed that Section 266 of the Civil” 
Precedure Code of 1882, which enumerates the various kinds 
of property of a judgment-debtor, which are liable to be 
attached and sold in execution of a decree for money as well 
_ as Section 66 of the Code of 1908, which bas replaced that 
Section, mentions infer alia, the property over which or the pro- 
fits of which a judgment-debtor ‘has a disposing -power which he ° 
may exercise for his own benefit.’ And as pointed out already, this 
is exaetly the phraseology which has been used inthe Insol- 
vency Act, and it would be most undesirable that the same 

ə c¢xpression used in. two enactments dealing with the rights of 
the creditors should receive two different interpretations. 

Having regard to these considerations and to the judgments 
which are directly ih point, i would answer the question referred 
to the? Full Bench in the affirmative. ‘Ihe son, no doub, has 
his remedy, but as pointed out in VII Bom., 438, he has to 
establish the circumstances which would show that his share is 
not liable for the debts of his father.” 

Their Lordships are of opinion that the question to be decided 
in this appeal must be decided onthe wording of the Presidency- 
towns Insolvency Act, 1909, and on that Act alone. e Cases which 
have arisen under Section 266 of the Code of Civil Procedure, 188», 
or under Section 60 of the Code of Civil Procedute, 1908, depended ` 


on different considerations, and decisions in cases under those sec- P 

tions are likely to misleała Court which has to construe the Pré- = 

sidency-towns Insolvency Act, 1909. A ‘sale .under Section 266 

of the Code of Civil Procedure, 1882, or under Section 60 of the 
XXHI IŽ R o“ — T” 
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present Code is asale by a Court-in execution of a decree which 
until the contrary is shown can bè executed against the “property 
which has been attached. When the decree which was exequted was 
made in a suit to which the song were not parties and the proparty 
gold was the joint property of the father and the son, the sale was 
good on the principle of Hindu law that it is the pious duty of a 
Hindu,son to pay his father’s debts unless it is shown that the debt 
in respect of which the decree was made was contracted by the 
father to the knowledge of the lender for the purposes of immorality. 
Section ` 266 of the Code of Civil - Procedure is so far as it is neces- 
sary here fo*refer to it :— 


‘ «266, The following property is liable to attachment and 
sale in execution of a decree (namely), lands, houses, or other 

+ buildings, goods, money, bank-notes; cheques, bills of exchange, 
ı “hundis, promissory-notes, Government securities, bonds or other 
securities for money debts, shares in the capital or joint stock 
of any railway, banking or other public Company of Corporation 
and except as hereinafter mentioned, all other saleable property, 
. moveable or-immoveable belonging to the judgment-Uebtor or 
over which, or the profits of which, he has a disposing power 
which he-may exercise for his own benefit and whether the 
same be held in the name of the judgment-debtor or by another 

e 


= É person in trust for him or on his behalf :” 


Their Lordships do not intend to say one word which might 
have the effect of disturbing and raising doubts as to decisions under 
Section 266 of the Code of Civil Procedure, 1882; or under Section 
60' of the present Code, but they must: deal with® the matter . upon 
the words of the statute which has to be applied in this case. 


: Their Lordships will now briefly refer to the more important 
of fhe “cases “mentioned or referred to in the .answer gf the Full 
Bench to thé. question submitted to it, observing that none of the 
cases ‘apparently required that the Presidency-towns Insolyency Act, 
1909, should be construed. `. F E m e 

-~ Tn 1883.the case of Fakirchang Matichand y. Hurruckchand (*) 
came before-a'Judge of the High Court at Bombay sitting alone. 
In that ‘case a vesting-order had been -made by the High Court 
under Section 7 of the Indian Insolvency “Act; 11 & 12 Vic. cap. 21, 


vesting’ in an official assignee’ the real and personal estate *of the 
Hindu father who with his son was a member of joint family. It 
would appear that the father had carried on a separate business as. 
a shroff and stopped payment and that it was in respect of a debt 
incugred by him in that business that the vesting- order was made. 
After the death of the father the official assignee sold four houses- 


‘which had been the joint property of the father andthe son, and 


the gon | ‘brought a suit for a declaration® that he was entitled to a 
a part of the four houses. LATHAM, ft held that as under the 
Mitakshara law a father has. the right to dispose of the son’s interest 


(1) [1883] 1. L. R., 7,Bqm., 438. i 
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in ancestyal immovable estate for the payment of his own debts not 
contracted for immoral purposes, 4 vesting order made under Section 
7 of‘thateAct vested that right in the official assignee, who, could 
thetefore give a gdod and complete title to such ancestral esfate to a 
purchaser. LATHAM, J. referred to Girdhari Lall v. Kantoo Lall (’) 
and ‘quoted, the’ ruling of the Privy Councit in Suraj eae Koer vV. 
Sheo Prasad Singh (°). for the propositions :— E 


‘First, that where joint ancestral property has ace out of 

‘a joint family, either under a conveyance executed by a father 

in. consideration of an ‘antecedent debt, or in order to raise 

money to pay off an antécedent debt, or under a Sale-in cxecu- 

tion of a decree for father’s debts, his soms, by reason of their 

` duty to pay their’father’s debts, cannot recover that.sproperty 

: unless-they show that the purchasers had’notice that they were 

so contracted; and, secondly, that two purchasers at the execu- 

„tion sale, being strangers to the suit, if they have not notice 

. that tke debts were so contracted, are not bound to' make 
" = inquiry beyond what appears on the face of the proceedings.” 


© (Asto what is an antecedent debt in the tase of a. mortgage, 
soithe most recent case of Brij Narain v. Mangla Prasad (3). 


LATHAM, J. in Fakirchand Motichand vy. Hurruckchand was 
putting hig construction upon S. 7 of 11 & 12 YE Cai, which i is as 
follows :— 4 


-` YII, And be it ano That. upon the > filing of ‘any sah 
Petition asis aforesaid, it shall be ldwful for the said Court and 
the said cowt is hereby authorized and required to order that all 
the Real and Personal Estate and Effects of such Petitioner, 
whether within the ‘Territories within the Limits of the Charter of 
the East India Company or without, except the Wearing Apparel, 
Bedding, and other such Necessaries of such Petitioner and his 
Family, and the Working Tools and Implements of such Peti, 
tioner and his Family, pot exceeding i in the whole, the Value of, 

° Company’s Rupees Three Hundred for each Petitioner with his 
Farhily, and all Debts due to him and all the further Estate, 
Right, Title, Interest, and -Trust of the said’ Petitioner in or 
to any-Real or PerSonal Estate or Effects within or without the 
said Territories which such Petitioner may purchase, orewhich’ 
may revert, descend, be devised or bequeathed or come to him, 
and all Debts growing due to him before the Court shall? have 
made its Order in the Nature of a Certificate as hereiv-after 
mentioned, tp vest in the Official Assignee for the Time being 
of the said Court, and that all Books, Papers, Deeds, and Writings’ 
in any Way relating*to such Petitioner's Estate and Effects in his: 
Possession, or under his Custody or Control, shall be’ deposited: 


with such Assignee, and such Order shall be entered of Record: 
* in the said Court, and such Notice thereof shal] be published: 


as the said Court shail direct; and such Order, when so made, 


shall by virtue of tis Act relate back to and take effect? frdém. 


2 L. R., 11. A., 1 are ° ; ` 
. 2) L. R., 6 I. A., ; 
J (3) L, R,° 51 I. Ar, 129. ' 
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the filing of the said Petition, and shall instantly, and without 


any Conveyance or Assignment, vest all the Real and Personal ° 


Estate, Effects, and Debts as aforesaid in the said Official 
Assignee, who shall have full Powers for the Recovery themof, 
and shall hold and stand possessed of the same for the Pur- 
poses and in manner herein-after mentioned: Provided always, 
that in case, after the making of any such Vesting» Order, the 
Petition of any such Petitioner shall be dismissed by tfe said 
Court, such Vesting Order made in pursuance ofesuch Petition 
shall from and after such Dismissal be null and void to all 
Intents and Purposes: Provided also that in case any such 
Vesting Order as aforesaid shall become null and void by the 
Dismissal of such Petition, all Acts theretofore done by any 
Asgignee or other Person acting under his Authority according 
to the Provisions of this Act shall be good and valid, and no 
Action or Suit shall be commenced against any such Assignee, 
nor against any Person duly acting under his Authority, except 
to recover any Property of such Petitioner detaimed after an 
Order made by the said Court for the Delivery thereof,*and 
Demand made thereupon; and until the Appointment of àn Offi- 
cial Assignee as herein-after is directed the Common Assignee 
of the Court shall stand and be in the Place of the Offical 
Assignee, and this present Clause shall apply and have effect 
accordingly.” ° 


“Section 30 of the tr & 12 Vic. c. 21, was as follows :— 


“XXX. And be it enacted, That all Powers vested in any 
such Insolvent which he might Jawfully execute for his Benefit 
shall be and are hereby vested in the Assign@e or Assignees of 
the Real and Personal Estate of such Insolvent or Insolvents 
by virtue of this Act, to be executed by his Assignec or .\ssign- 
ees for the Benefit of his Creditors.” 

Ji their Lordships had to constiue Section 7 of the?1z & 12 
Vic. c. 21, they would doubt that the Imperial Parliament sitting at 
Westminster in passing the 11 & 12 Vic. c. 21, ever contemplatéd 
or intended that “the Real and Personal Estate of such Petitioner” 
which a Court might order to be vested in an official assignee, or a 
right to sell it for the debts of a Hindu father might ebe held to 
include or should include the unpartitioned separate interest of a 
Hindu, co-parcener, who was not a petitioner, in the immovable, pro- 
perty of a joint family. 

In Ragayya Chetti v. Thantkachalla Mudali (©) a vesting order 
was Inade under “ Insolvent Act, s. 7” (? 11 & 12 Vic.c 21,5. 7) 
against the managing member of a Hind joint family who was 
adjudicated an insolvent. The joint family consisted of the managing 
thember of the family who was the insolvent, his sons and his brother. 
The official assignee conveyed a house which was part of the joint 
prepesty of the family to a purchaser, who sued for possession. 
SUBRAMANIA Avyak, J. following the judgment of LATHAM, J. in the 
case feported in Fakirchand Motichand y. Hurvuckchand. €), which 

G) [1895] 1. L. R., 19 Mads, 74. ° = (2) ° [7883] Ie L. R., 7 Bom., 438: 
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has been above referred to, held that the official assignee could CIVIL 
convey the share of the sons in the joint property but not the share ay 
of the brother, and in so holding called in aid in support of his finding — 
seetion 266 of the Code of Civil.Procedure, 1882, and the decision SAT NARAIN 


in Jagabhat Lalubhat v. Visbhukandas Jagsivandas (') of WEST Hee ai 





and BIRDWOOD, JJ. in reference to that section. LAL. 
If Nunia Brahmayya Setit v. Chidaraboyina Venkiaswamy ©), Sir John 
seven brothers who were of full age and a minor son of one of them Edge. 


were members of a joint Hindu family governed by the law of the 
Mitakshara, and carried on a business, which had previously been 
carried on for very many years by the joint family*to which they 
belonged. The seven brothers applied under 11 and 12 Vic. c. 21, 
to be adjudged insolvents The minor member of the family who 
was a son of one of the seven brothers was not a party to that appli- 
cation. The debts in the schedule to the application were all debts 
incurred in garrying on the family business. Upon that application a 
vefting order was made under Section 7 of the Act. The official 
assigne sold a portion of the property of the joint family to the 
plaintiffs. Subsequently to that sale a person, who was a defendant 
to the suit, obtained a money decree against the son, who had been 
a minor, and in execution of that decree the son's share in the land 
was sold and was purchased by the defendant. Thereupon a suit wag 
brought by the plaintiffs for a declaration that the purchase by the 
defendant was inoperative by reason of the prior sale to them by the 
‘Official Assignee. The suit came on appeal before BHASHYAM 
AYYANGAR and MOORE, JJ. who followed the decision of LATHAM, J. 
which has already been reterred to. They referred to the decision of 
WEST and BIRDWOOD, JJ., which has been also mentioned, and they 
relied in support of their judgment upon decisions under section 266 
of the Cote of Civil Procedure, 1882. These learned judges followed 
the ruling of LATHAM, J., but they referred to an observation which 
Had been made by him in the case which he had decided, “ That it 
has been suggested that this right vests in the official assignee as 
being a ‘ power ’ within, the meaning of Section 30. But I think it 
falls moreeappropriately within the words of Section 7, and that there 
is no occasion to resort to Section 30, which seems to apply to *powers 
in the ordinary legal sense of the term, created by will or instrument 
inter vivos,’ and they held that the power could be derived only 
under Section 30,and not under Section 7. The 11 & 12 Vic. c. 21 
was repealed by the Presidency-towns Insolvency . Act, 1909, go far 
as it had not been previéusly repealed. 


In Sanyasi Charan Mandal v. Asttosh Ghose (*) the question 
ralated to the power of a Court under the Provincial Insolvency Act 
of 1907 to adjudicate an, infant an insolvent, who was a Hindu and 
a membet of a family wehich carried on what ‘is described én the = 
feport as “‘a joint family ancestial business in rice and firewood ” in 


(1) eee) I. L. R., 11 Bom., (2) [1902] I. L. R., 26 Mad., 214. ` 
. 3) {rg14] z T. R., 42 Cal., 225. 
° e ® e* Ld 


CIVIL 


1924 


SAT NARAIN 
V. 
BEHARI 
LAL. 





Sir Jon 
Ed ge. 


b4 PRIVY COUNCIL fa. L. J. R, 


the District of the 24 Parganas. It also related to the power of a 
Court to appoint a receiver of the infant’s property. It is not stated 
in the report of the case what was the school of Hindu aw which 
governed-the family. The material facts appear to have been that 
one Bhuban Mohun Mandal, who had carried on the business, had 
five sons of whom the infant was one. The five sons are said im the 
report to have “ inherited ” the business. It does not appearein the 
report when Bhuban Mohun died. On the 19th February, 1912, 
creditors, whose firm name was Kishenchand Kesharichand, applied 
to the District Judge of the 24 Parganas to have all the partners in 
what may le described as the debtor firm adjudicated insolvents, 
and prayed for the appointment of a receiver of all the properties of 
‘the partaers in the business. At the time when the application was 
made to the Court one of the five sons, Sanyasi Charan Mandal, was 
a minor. The District Judge refused the application for the adjudi; 
cation of the minor son, but granted it with regard to ye four other 
sons and appointed a receiver of all the business of the four sons who 
were of full age and of all the properties purchased after the death 
of Bhuban Mohun Mandal and of four-fifths only of the properties 
inherited by the brothers from their father. From that order the 
minor son and the creditors separately appealed to the High Court. 
The appeals were heard by MOOKERJEE and BEACHCROFT, JJ. who 
“held that the minor being an infant under age could not be adjudicated 
insolvent and that his property and share in the business would not 
vest in a receiver who might be appointed. Those learned ‘Judges 
also held that under the law in India when a partmer ina firm has 
become bankrupt (adjudicated insolvent) the partnership is not neces- 
sarily dissolved except by an order of a Court made in a suit Pye a 
partner who has not been adjudicated insolvent, and added 

e “ Consequently, in this couvtry (India), when a þerson has 
been adjudicated an insolvent the partnership is not necessarily 
dissolved, and the receiver who is appointed under section f6 

of the Provincial Insolvency Act merely replaces the insolvent 
partner in respect of the business of the firm, tbat is, the receiv- 

er and the partners who have fot been*adjudicated _nsolvents 
e to constitute the firm. It may possibly be open to 

the receiver to take steps for the dissolution of the parinership, 

but he cannot claim, as receiver in insolvency to take exckisive 
possession of the assets of the firm, including, in this case, 

the interest of the infant who has not been adjudicated an 
‘insolvent. . . . But whatever remedies may be available 
hereafter to the receiver orto the creditor, it is clear that’the 
properties *of the infant cannot be dealt with by either of them 

© in these proceedings,” 


It does not appear from the report of the case whéther any of 
the dgbts in respect of which the proceedings in-insolvency were 
taken had been incurred when Bhuban Mohan Mandal was carrying 
on the business, but SIR SHADI LAL, C. J., in his judgment on, the 
question submitted to the Full Bench, with-which the other learned 
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Judges concurred, referred to the decision ofthe Calcutta High 
Court in Sanyasi Charan Mandal v. Asutosh Ghose (supra), 
although he considered it not directly relevant to the question before 
the Full Bench, 


The only other case to which their Lordships think it is neces- 
sary to refer is that of Harmukh Rat-Munwa Lat x. Radha Mohan 
°), it was relied upon inthe answer of the Full Bench in 
this case. Ip that case one Jai Narain and his son Banwari Lal, a 
minor, constituted a joint Hindu family, governed by the law of the 
Mitakshara, and carried on business as a firm under the name of 
Rama Nand-Jai Narain. Jai Narain was adyudicatede insolvent on 
21st August, 1912, under the Provincial Insolvency Act, III of 1907. 
His son, Banwari Lal, was not adjudicated an insolvent. ‘Their 
Lordships are unable from the report to state the facts of the 
case with any accuracy, but it appears that in execution of a decree 
against Jai Narain and Banwari Lal a cotton press belonging to them 
was sold on 7th October, 1912, and Rs. 5,000 was realised by the 
sale. kt also appears that a firm of Harmukh Rai-Munna Lal obtain- 
ed an ex parte decree against Jai-Narain and Banwari Lal, and that 
Banwari Lal made an unsuccessful application to set aside that 
decree on the ground that he was a minor. Harmukh Rai-Munna 
Lal apptied for on the 28th November, 1912, and obtained a 
pro-rata share amounting to Rs. 2382.15.9 of the Rs. 5,000 which 
had been realised by the sale of the 7th October, 1912. It also 
appears that the receiver in the adjudication against Jai Narain 
brought a suit. against Harmukh Rai-Munna Lal to recover the 
Rs. 2382.15.9 and that it was held by BROADWAY, and AADUL ROOF, 


JJ., that the Receiver was entitled to recover the Rs. 2382.15.9 , 


on the ground that it was the duty of Banwari Lal to pay the debts 
of his father Jai Narain. These learned judges appear to have relied 
for that decision on the judgment of LATHAM, J., (*) which they 
tonsidered was followed by SUBRAMANIA AYYAR, J. () and by 
BHASHYAM AYYANGAR and MQORE, JJ. ($. 


No one has appeared fo? respondents and consequently this 
appeal hd@s been argued ex parte. Their Lordships have carefully 
considered the’ Presidency-towns Insolvency Act, 1909, ahd will 
now express the conclusions at which they have arrived. ° 


In their Lordships opinion the question referred to the Full 
Bench of the°High Court should have been answered in the 
negative. Itis true that Section 17 of the Act of 1909 provides 
that on the making of an order of adjudicatiow “ the property 
of the insolvent” shall vest in the official assignee and ‘hall 
become divisible among his creditors, and that by Section’ 2 
“ property” is defined a$ including any. property over which any 
person has a disposing? power which he may exercise for his‘own 


U Case No. 158 in 54 P. R., 423. 3 ect I L. R., 7 Bo., 438. 
[1895] I. L. R., 19 Mad, 74. (4) 11902] I. L. R., 26 Mad., 314 
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benefit: and it may be said that a Hindu father’s power to sell the 
joint property and apply the porceeds to the payment of hi$ debts is 
such a power. But the definitions in Section 2 are only to apply 
“ unless there is something repugnant in the subject or context’: and 
it is necessary therefore to consider the effect of the definition of 
“ property ” contained in ghat section in’relation to the subject-matter 
which is being dealt with and the other sections of the Act. «Now, 
as to the subject-matter—namely, the joint pi operty of, an undivided 
Hindu family—it is certainly a startling proposition that the in- 
solvency of one member of the family should of itself and immediately 
take from the other male members of the family their interests 
in the joint property and from the female members their right 
to maintenance and transfer the whole estate to an assignee of 
the insolvent for the bencfit of his creditors. The father’s power 
to dispose of the joint property is not absolute, but conditional 
on his having debts which are liable to be satisfied out of that 
property ; and Section 2 seems to contemplate an dbsolute end 
unconditional power of disposal. And if the later sectionsef the 
Act are examined, it becomes apparent that this cannot ` have been 
the intention of the statute. Section 52 provides that the property 
of the insolvent divisible among his creditors shall comprise “ the 
capacity to exercise and to take proceedings for- exercising’ all’ such 
Powers in or over in respect of property as might have been exercised 
by the insolvent for his own benefit,” and it is difficult to réconcile 
this provision with the proposition that the property itself vests in 
the assignee. Section 23 provides that when an adjudication is 
annulled the property of the debtor shall (subject to any direction of 
Court) revert to the debtor to the extent of his right or interest 


* therein ; but this section contains no provision for the reverter of 


property over which the debtor had a disposing power only to the 
persons who were entitled to it subject to that power. Section 76, 
which enacts that the insolvent shall be entitled to any surplus ré- 
maining after payment in full of his creditors, is equally silent as to 
the destination of surpius property in which others had an interest, 
Having regard to these considerations and to the scope of, the Act, 
their Lordships are satisfied that it was not the intention of the Act 
that on the insolvency of a father the joint property of his family 
should *at once vest in the assignee. It may be that under the provi- 
sions of Section 52 or in some other way that property may in a 
propey case be made available for payment of the father’s just debts ; 
but it is quite a different thing to say that by,virtue of his insolvency 
alone it vests-in the assignee, and no such provision should be read 
intodthe Act. 


` As to the authorities cited, it does not appear to their Lo dships 
that they are inconsistent with the above conclusion. The case of 
Fakirchand Motichand x. Motichand Hurriuckchand C), Rangayya 


Chetti. Thanikachalka Mudali ©), and Nunna Brahmayya Seiti 
(1) [1883] I. L. R., 7 Bom., 438. . (2) © [2895] I. L. R., 19 Mad., 74. 
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Ld 
v Chidaraboyina Nenkiaswamy (©) were decided under a different -NI 
statute. Sanyasi Charan Mandal ~v. an Ghose ` C) and Har- t924: 
mukh Rai Munna Lal v. Radha Mohan (") were partnership cases  — 
and gre not directly in point, f g" SAS N 
For the reasons above given, their Lordships will humbly advise air ee 
His Majesty that this appeal should be allowed with costs, that the 
decree of the High Court should be set aside with costs and the Sir John 
decree of the District Judge should be affirmed, except that the date Edge. 
for the payment of the Rs. 11,500 less the costs of the plaintiff appel 
lant incuried by him on the appeal to the Court below and his costs 
of this appeal should be extended to six months from the date of the 
receipt in the High Court of the Order in Council. 
Appeal nllowed., 
T. L. Wilson & Co —Solicitor for the appellant 
4 (1) [r902] I. L. R., 26 Mad., 214. 
n (2) [rọr4} 1 L. R., 42 Cal., 225. 
PR (3) 54 P. R., 423. 
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VEI SUS as 
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MUSAMMAT SINGARI (Defendant) .* 
Hindu Law—Parhition—Separation of shares—Re-union—Proof of 
—Afere carrying on business together not enough. 

When once it is proved that there was separation of a joint 
Hindu family, it is for those who allege a re-union to prove it 
like any other fact. ‘The facts that after the separation certain 
membérs of the family lived in one house, carried on busirfess 
as partners and jointly paid the Government revenue are not 

e sufficient to prove a re-union., Rewa Prasad Sukal v. Deo 
Dulk Ram Sukal, L. R., 27 I. A., 32 and Nayeshar Bakhsh 
Singh v. Ganesha, L. R., 47,1. A.. 57, referred to. 


APPEAR from the decision of the High Court at Allahabad. 
The facts appear from the judgment... ; 
L.eDeGruyther, K. C. and A. Majid, for the appellants 

A. M. Dunne, K. C. and B. Dube, for the respondent. 

The indgment of their Lordships was delivered by 


SIR JOHN EDGE.—TMRis isan appeal by the pigintiffs from a 
decree of the [igh Courtat Allahabad, dated the 13th July, roar, 


which reversed a decree of an Additional Subordinate Judge of: 


Gorakhpur, dated the 24th Anil, 1918 
The ‘family to which the parties to the suit belonged 1s a Hindu 


family which is governed by the law of the Mitakshara. The fallow ` 
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CIVIL ing pedigree shows how the parties to the suit are connected with 
1924 each other, but in reading the pedigree as printed, it must®°be read 
from the right of the reader to his left. Sheo Narain was the eldest 
JAG ota son of Bal Krishn Rai and of his seven younger brothers, Dugga 
ai Prasad was the youngest, 
MUSAMMAT 
SINGARI. > ya ` = 3 
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e The suit in ‘which this appeal has arisen was brought by Jag 
Prasad and Ram Jas’ Rai against Musammat Singari, the widow -of 
Gaya Prasad, who died childless, for possession, or a declaration that 
æ the plaintiffs are entitled to the possession ef property of which Gaya 
Prasagl died possessed on the allegation that they and Gaya Prasad 
° were, when he died, members of a joint Mitakshara family. 
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Bal Krishn had eight sons who are shown in the pedigree, and CIVIL 
he with his eight sons, when they were all living, constituted a t044 
Mitakshasa joint family. The family was possessed of several — 
villages and other property. The family lived at Sonchiraiya, which J46 oo 
was the principai ancestral village. Their Lordships do not know 
when Bal Krishn died, but he died several years before 1892, MUSAMMAT 
Indarjst, who was the third son, died in 1882. Sriram, Ram Dhan SINGARI 
and Durga Prgsad, who were the sixth, seventh and eighth sons, died Sir John 
before 1892. , All the eight sons had married and had a son or sons Lage. 
who were living in 1892. In 1892 the family agreed that Sheo 
Narain, who was-the eldest son of Bal Krishn, should fartition the 
joint family property into eight equal shares. The intention of such 
a partition obviously was that there should be a separatio of the 
family into eight families, each representing one of the eight sons 
of Bal Krishn and his descendant or descendants and joint within 
itself. In their Lordships’ opinion the effect of that agreement was 
thatethe previous joint family separated into eight families. There- 
upon Sheo Narain in 1892 partitioned the joint property into eight 
shares. The parties to the agreement were not satisfied that the 
eight shares into which Sheo Narain had partitioned the property 
were equal in value, and on the 3rd January, 1895, the following 
persons, describing themselves as Nand Lal Rai, Chhatarpal Rai 
and Sheo Ratan Rai, sons of Bal Krishn Rai deceased; Nageshar 
Prasad Rai, Rambaran Rai and Mahadeo Prasad Rai, sons of Durga 
Rai, deceased; Brijraj Rai and Gajraj Rai, sons of Sri Ram Rai, 
deceased; Shami Nath Rai, son of Ramdhan Rai, deceased; and Ram 
Jas Rai, son of Indarjit Rai, deceased, appointed three arbitrators 
to make the partition in eight equal shares of the property in Sudar e 
tahsil, district of Gorakhpur, and other tahsils. 


One of the three arbitrators died before an award was made ‘and 
thereafter the co-sharers who were parties to the agreement of the 
3rd January, 1895, executed on the 18th February, 1896, an agree- 
ment by which they appointed the two surviving arbitrators and 
another man in the place of the °deceased arbitrator, as abitrators to 
partition the property in eight equal shares. The agreement pf the 
18th February, 1896, contained the following authority and directions 
to the arbitrators :— i 





“The said arbitrators becoming unanimous should conscien- 
tiously take town the evidence on oath of each party on every 
point, examine the,quality of every land on the spot, and at 
their pleasure amend or not amend the map and the lots pre- 
pared by Sheo Narain Rai, arbitrator, The arbitrators should 
in the Jot which they may form include bonds, mortgaye-deeds, 
decrees, cows, bullocks etc., the property of all sorts in the 
districts of Azamgagh and Gorakhpur and Nepal ilaga (which -a 
has been omitted) equalising the value. The arbitrators should 
separate the share of all the 8 persons. ° Each party will be 
liable for payment of revenuc,of the share which will be allotted 
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to him ina particular village. If any bond or any property is 
found to be the exclusive property of any party, his statement 
may be taken down on oath and the same may nos be parti- 
tioned. The arbitrators should mark out the land forminge the 
share of each party. Each party is at Jiberty to carry on his 
business either separately or jointly. Whatever may be the 
decision of the arbitrators about all sorts of expenses shall be 
valid. The parties would accept the award of the arbitrators 
unanimously arrived at on the points mentioned®above, and no 
party shall deviate from it, but if any party ‘deviates, his 
objection shall not be entertainable by the court. The arbitra- 
tors ar competent in every way to do what they like. Al] of 
us, the executants, shall be bound by the award which all the 
thee arbitrators will make unanimously. ‘The arbitrators should 
allot equally unculturable and dihat lands and truit and timber 
trees of all sorts to each co-sharer. They are at liberty to alter 
or uphold the lots mentioned above. They should make chuky 
of productive and unproductive lands equalising their value. 
As regards the lots to be prepared by the prescnt arbitrator, all 
of us, the executants, agree that if, on account of any “previous 
act, the whole cr part of the lot of any party be disturbed ip 
some way, all of us, the executants, shall be responsible. therefor 
and shall make it up from our respective share. As regards the 
rights of all of us, the holders of 8 thoks, whatever the arbitra- 
tors will determine and record, the same shall be accepted by 
us. We, the executants, representing the 8 thoks, sha?! accept 
whatever the award the arbitrators will make unanimously about 
the property of all sorts belonging to us. Nobody will raise 
any objection, and if he arise any, it shall not be entertainable 
by this court. Hence we have executed this agreement so that 
it may be of use in time of need. 


‘* Dated 18th February, 1896.” 


"Their Lordships would infer from that agreement that the partics 
to itor some of them had, although the tamily had separated, baen 
carrying on some business jointly as partners.) . 

Before the arbitrators made thęir award, Sheo Narain and his 
brother Nand Lal had agreed to re-unite together, andethey made 
an application to the arbitrators that two shares should be dealt 
with in the award as one undivided share. Their Lordships quote 
paragraph 5 of the award which was made as showing what that 
application was. It is as follows:— 

° “(5) Out of the holders of 8 lots, Sheo Narain Rai, the 
former arbitrator, prepared a lotin bis name and another in 
that of Nand Lal Rai separately and gave diffetent colours in 
the map in accoidance therewith, Now both these persons apply 
and make statement on oath that both of them ase joint in the 
entire business connected with thee village and court and are 
“joint in mess, that a single lot of he entire moveable and 
` Jmmoveable property may be drawn up for both of them at the 
time of partition o1 that both the lots may be joined in one and 
represented by one colour, and that® stibseqyently bath of them, 
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‘or their heirs, will get the entire moveable and immoveable 

family property partitioned half and half either by mutual con- 

sent or through court, when they will choose to do so, Hence, 
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e..as desired by ‘both the persons, their lots were Joined in once, Jac PRASAD 


but they will be represented by former colours.” 


*In compliance with that application the arbiliators allotted to 
‘Sheo? Narain. and Nand Lal two out of the eight shares which they 
partitioned ta Sheo Narain and Nand Lalas one joint share. The 
‘arbitrators made their award on the roth December, 1896. 


The High Court and the Subordinate Judge camedo concurrent 
findings, that the award effected a separation of the joint family. In 
their Lordships opinion the joint family had separated when they 
agreed in 1892 that Shco Narain should partition the joint property 
‘in eight shares, and that there was no agreement between the co-par- 
ceners to continue to be a joint family. The question thus arises 
whgther Chhatarpal, his son Jag Prasad and Ramjas, ever agreed with 
Gajraj~Rai and his son Gaya Prasad to reunite asa joint family. 
It has been contended on behalf of the plaintiffs appellants that those 
_ persons did agrec to re-unite, and that they had agreed to re-unite 


‘before ‘the arbitrators made their award If there was a re-uniting, ~ 


dt was fo» the plaintiffs to prove it. 


© In Balabux Ladhuram v. Rukhimabat (*) it was distinctly held” 


‘by the* Board that’ when co parceners in a Mitakshara family had 
separated, an agreement to re-unite must be proved like any other 
fact, and that, if not proved, they remain separate. Some doubts 
were entertained as to the effect of that decision and it was contended 
in Hari Bakhsh v. Babu Lat (*), that it meant that when brothers 
who were,co-parceners separated, their separation necessarily involved 
that the sens of one of those brothers had separated [rom each qther. 
In Hari Bakhsh v. Babu Lal (È) the Board disposed of that conten- 
tton and pointed oul what LORD Davey meant by the judgment of 
‘the Board which he delivered in Pa/abux Ladhuram v. Rukmabat (t) 
as to a reuniting of a separated family. 


It wax contended by the plaintiffs before the Subordinate Judge, 
the High Court and this Board that a similar application to that which 
was successfully made to the arbitrators by Sheo Narain and Nand 
Lal was made to the arbitrators by Chhatarpal, Ramjas, Brijraj 
and Gujraj Rai to have three shares allotted to them jointiy on the 
ground that they had reunited, but that the arbitrators hid not 
acceded to their application as Gujraj had not appeared before them 
to join in the application. If it had been the fact that they had 
reunited and that they had made the application, they could haye 
applied’ to “the Court when the award came before the Court 
to be filed as a decree fo send the award back to the _arbigrators 
so that they might make it comply with the agreement of the parties. 

6 ge GJL Ra 30, I A., 130. > 
- ‘ z : (2) esLueldi, 51, I. A, 163, . 4 
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No such application was made to the Court. The Subordinate Judge 
stated in his judgment:— . 

“Ido not consider it is at all unlikely that suchea request 
was made (to the arbitrators) and Gujraj being absent and®his 
personal consent deemed necessary by the arbitrators in a 
matter of this kind,the request might have been discarded.? 


The Subordinate Judge did not find that any such request Was, in 
fact, made to the arbitrators. One of the arbitrators was alive 
when the suit was being disposed of by the Subordinate Judge and 
might have been able to remember whether such an important appli- 
Cation was fhade to them or not. Ramjas, who is a plaintiff in this 
suit, swore that the application had been made to the arbitrators. 
The High Court did not believe him or that any such application had 
been made to the arbitrators. The learned Judges of the High Court 
on this question also said :— 

‘Further, when about a month later (then theedate of the 
award), namely, on 15th January, 1897, all the parties attertded 
at the Court of the Subordinate Judge to have the awa?d made 
a decree of Court, no request was made to the Court that the 
decree should formally modify the award by grouping together 
into one lot the shares of Chhatarpal Rai, Ram Jas Rai and 
the brothers, Brijraj Rai and Gajraj Rai. Such an application 


> (if there had, in fact, been a reunion) would not have been a 


contentious matter to which any of the owners of the other 
shares would have raised an objection.” 


' The plaintiffs also relied upon the evidence of pne Sukh Mangal 
that such an application had been made to the arbitrators ; he swore 
that in his presence Gajraj asked Brijraj and Chhatarpal if the three 
lots (shares) had been joint, and that they replied “ owing to your 
illness the three lots had not been made joint,” and that Gajraj then 
said’: “we will live jointly as heretofore ” and that Brijraj and 
Chhatarpal agrecd todo so. The High Court did not believe the 
evidence of Sukh Mangal nor do their Lordships believe it,and they 
do not believe that any such application was made to the arbitrators. 
That was all the parol evidence up$n whick the plaintiffs relied to 
prove that after separation Chhatarpal, Ramjas and Brijraj and Gajraj 
had agreed to reunite. Swami Nath, the son of Ram Das, who 
attended the arbitrators when they went to the villages, swore 
that whereas Nand Lal and Sheo Narain did ask the arbitrators to 
make one joint lot of their shares, neither Chhatarpai, Ram’ Jas, 
Gajraj nor Brijraj ever made such a reqyest. The High Court 
believed the evidence of Swami Nath, as do their Lordships. 


‘Their Lordships will now consider the other documentary evidence, 
but before doing so they may state that on the evidence in the record 
they have come to the conclusion that the thembers of the family who 
had moved from Sonchiraiya to Shikargarh and had lived there in 
onhe heuse, carried one business as partners, but not as co-parceners of 
a joint family, as money-lenders and in „the cultivation of sty and 
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khudkasht lands, and they may observe that entries in khewats and 
other sinfilar village papeis showing that the shares of co owners have 
been specjfic, afford by themsclves no proof that the owners were 


CIVIL 


1924 


ee 


members of a joint Mitakshara famiiy or had separated. See Rewa JaG oe 


Prasad Sukal vy. Deo Dutt Ram Sukal ('), which was an appeal from 
the Central Provinces ; and Mageshar Bakhsh Singh v. Ganesha C), 
Which,was an appeal from Oudh. Their Lordships will also observe 
that in their opinion payments jointly of Government Revenue, Taxes, 
Income Tax and such like payments do not by themselves indicate 
that the parties making such payments were joint or separate ; the 
parties may have been carrying on business as partners and not as 
Hindu co-parceners. For the same reason the fact that money had 
been lent on mortgages, or had been applied in the purchage of pro- 
perty, does not by itself indicate that the moncy was or was not the 
separate money of Hindu co-parceners. The books of account of a 
joint family would, if produced, show whether the moneys or pay- 
ments had been advanced or paid from a joint Hindu family fund or 
from a gpartnership fund. The fact that two or more Hindus had a 
banking account does not by itself prove that the moneys received by 
the bank were moneys of a Hindu joint family or Hindus who were 
partners in farming'or other business. Not one of the documents in 
this case ewhich has been brought to the attention of their Lordships, 


proves either that the moneys mentioned were or were not the moneys™ 


ofa joint Hindu family. The books of account of the joint family, 
if Chhatarpal, Jag Prasad, Ramjas, Brijraj, Gajraj were after the 
separation of 1892 members of a joint family, have not been produced, 
and it was necessary for the plaintiffs’ case that they should have 
been produced and put in evidence. The books of account would 
have shown whether the accounts, which must have been kept, were 
the accounts of a joint family or of a partnership. The non-produc- 
tion of any of those books of account has not been satisfactorily 
explained by or on behalf of the plaintiffs, and their Lordships draw 
the inference that if they were produced they would not support the 


case of the plaintiffs. . , 
[On the evidence their Lordships held that the family never 
re-united after separation. ] m 


The conclusion at which their Lordships have arrived is that the 
decree of the High Court of the 13th July, 1921, dismissing the 
suit of the plaintiffs with costs, was right and that this appeal should 
be dismissed with costs, and they will accordingly humbly so advise 
His Majesty. ° . 

Francis & Harker.—Solicitors for the appellants. ‘ 

Hy. S. D. Polak.—Solicitor for the respondent. 

(1) L?R., 27 I. A, 39. 


(2) & R, 47 L A, 57. ° o 
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HIGH COURT. ye 
SHEOPUJAN MISRA AND ANOTHER (Plaintiffs) 95 
p VEYSUS ‘6 x 


MAIINGU RAI AND OTHERS (Defendants) * 


t 


LINDSAY, J. Limitalion—Starling poini of —Sale-deed—Properlty situated in huo 


KANHAIYA 
LAL, J. 


Lindsay, J. 


places—-Reyistration-—Entries made al different dates. 

Wher@ the property comprised in a sale-deed was situated in 
two places and the deed was registered at one place but the 
entry regaiding the registration was made by the Registrar of 
the other place ata subsequent date, /reld, that limitation 
began to run from the date when the deed was first registered, 

SECOND APPRAL from a decree of K. A H. Sams Ega., District 
Judge of Ghazipur, confirming a decree of the Additional Subordirmte 
Judge of Ballia. e ` 

K. Verma, for the appellants.. l 

Appeal dismissed under Order 41, rule 11, Civil Procedure Code, , 

The judgment of the Court was delivered by: d 


LINDSAY, J —This case has been’ decided by both the’ courts: 
below ona question of limitation. The’ finding of both the courts is 
that the suit was filed beyond time, that- is to say, more than one’ 
year beyond the date of the registration of the sale-deéed, 


The sale-deed was registered at Ghazipur on the 6th of October, 
1921. Only a very small portion of the property comprised in the, 
deed was situated in Ghazipur. The rest of the property is situated” 
in Ballia. Oe Ae Be 

After registration at Ghazipur, the registration office at Ballia 
was informed of the registration and an entry was made by the Sub-, 
Registrar of Ballia in his register on the 24th of November, 1921, 


The plaintiffs-pre-emptors argued ‘that linfitation ran only from 
the 24th of November, 1921, that is to say, the date on which the 
cntry was made in the Ballia register, but we think both the courts 
below “were quite right in holding that limitation began to run from: 
the 6th of October, 1921. That undoubtedly was the date on which 
the sale-leed was registered. The case may be oife of great hard- 
ship to the plaintiffs-appellants but-we have go doubt that the law. 
has been correctly interpreted. We dismiss the appeal under Order 
4l,euie 11, Civil Procedure Code. : 


' 
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: Appeal dismissed. 
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SURAJMULL NAGOREMUL]L (Plaintiffs) 


z á PEVSUS 


THE TRITON INSURANCE COMPANY, . 
LIMITED (Defendants) 


Stamp Act (IT of 1899), section 7—Contlract fo) marine 11817 ANCE 
Must be tn writing—Oral contract not enforciblé—Plea raised 
in appellate court—lintertained. C 


Under section 7 of the Indian Stamp Act (II of’ 1899) a 
contract for sea insurance must be embodied ina written sea 
policy, and an otal contract for marine insurance cannot be 
recognized nor enforced by the court. Where a contract is 
required by statute to be in writing, a plea as to its invalidity 
bgsed upon want of writing can be raised for the first tim 
even before the Privy Council and must be entertained. ae 


APPEAL from a decision of the High Court at Calcutta 
The material facts are fully set out in the judgment. 





K 


Sax. Bevan, K. C. and K. Brown, for the appellants. - œ 


A. M. Dunne, K. C. and H. du Parcg, for the respondents. 
The judgment of their Lordships was delivered by 


LORD SUMNER.—The appellants, the plaintiffs below, brought 
their suit for breach of an alleged contract to “issue policies - of 
insurance covering war risks on goods’ shipped or to be shipped by 
them “at the rate prevailing at the time of the plaintiff firm’s declara- 
tion of the*steamer, by which goods, as aforesaid, were to be shipped?! 
(Plaint para. 3). As developed in further paragraphs, this was 
fftinded on (a) a written quotation by the defendants of their 
lowest rate on jute per Constantinos XII at 4 per cent. and war risk 
at 5 per cent., less. 10 per cent.je(%) an acceptance of this rate by 
the plaintiffs; and (c) an arrangement that the plaintiffs should supply 
the defendant company with a statement of the approximate afnount 
to be covered. Ultimately there was a declaration for an agg¥egate 
amount of £10,870, tor which sum the defendants refused to issue 
a policy, whereon the plaintiff insured elsewhere at higher premiums 
and claimed the “excess as then damages in the action. There’ was 
no loss of the goods at alb, . oo 

PEARSON, J., who tried the case, found the contract and breach 
proved and gave the plaintiffs decree, but the High Court, holding 
the contract to be insufficieptly established, set that decree aside. ` 

On being informed that the alleged contract arose on an aĉcėþt: 
ance by word of mouth of a letter quoting a yate of premium: and 

* PC A. No. 11 of 1924. °° 
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on a declaration by word of mouth, not of the name of the steamer 
by which the goods were to be shipped, but of the expected “value of 
the plaintiffs’ goods to be loaded on board of her, and that the breach 
alleged was the defendants’ refusal to issue a policy, their Lordships, 
struck by the divergence in this case from ordinary underwriting 
practice as known in this gountry and by the singularity of an enfoxce- 
able contract by word of mouth to issue a policy of marine insusance? 
inquired whether there was no legislation in India corresponding to 
the, Stamp Act, 189r (54 & 55 Vic. c. 39), section 93 (1). Their 
attention was then drawn by counsel to the, Indian Stamp Act, No 
2 of 1899, settion 7 of which provides that (with exceptions not 
now material) “ no contract for sea insurance shail be valid unless 
the sameeis expressed in a sea policy,” a provision which, re-enacted 
the original enactment of 1894. 


! This section had not been pleaded by the defendants in the suit, 
for their general plea, No. IO. —“ Lastly, the defendant company 
submits that the suit of the plaintiff firm is not maintainable e—- 
cannot be read as raising a specific statutory answer. Their Lordships 
were informed that the point was not discussed in either Court 
below. Certainly it passed unnoticed in the judgments, although 
RICHARDSON, J. says “the law has laid it down that agreements of 


ecertain kinds shall not be valid at all, unless -commemorated in 


writing with or without formalities. ... . . Jn India apparently 
it is not fatal to the plaintiffs’ case that there was no contract in 
writing.” Possibly the fact that the High Court’s decision was 
already plainly adverse to the claim’ may be the explanation of the 
circumstance, that counsel did not- there and then dispel a misap- 
prehension in the Jearned Judge’s mind of such capital importance, 
but the result, at any rate, has-been that the effect of this section 
was not considered until the case came before their *Lordships’ 
Board. 


‘The suggestion may be at once demes that it is too late 
now to raise the section as an answer to the claim. No court-can 
enforce as valid, that which competent enąctments have declared 
shall not be valid, nor ïs obedience to such an enactment a thing 
from which a court can be dispensed by the consent of the parties, 
or by‘a failure to plead or to argue the point at the outset; Megor v. 
Albion Marine (*). The enactment is prohibitory. It is not confined 
to affording a party a protection, of which he may avail himself or 
not as he pleases. Itis not framed solely for the protection of the 
revenuc and tp be enforced solely at the *instance of the revenue 
officials, nor is the prohibition limited to cases for which a penalty 
is exigible. The expression of an agreement for sea insurance, 
otherwise than in a policy, is a thing forbigden in the public interest, 
and the statutory insistence on a policy is go merc collateral require- 
ment,or prescription of the proper way of making such an agreement, 

41) [1867] L. R., 2 Ex., 1338 
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To allow the suit to proceed in defiance of section 7 would defeat 
the provfsions of the Jaw laid down therein. In England this ts well- 
settled ; fisher v. Liverpool Marine (*); Jonides v. Pacific Insurance 
Coe (*) (BLACKBURN, J.); Xenos Vv. Wickham (*) (WILLES, J.); 
and there is no ground for construing the Indian Act, expressed in 
almpst identical terms, in any different way. The observations of 
the High Court in the Reference under the Stamp Act (*), dis- 
tinguishing a contract for sea insurance and a policy of sea insurance, 
seem to have been directed to another point, and the case of 
Bhugwandas (*) was before the Stamp Act. In their. Lordships’ 
view, the contract alleged by the plaintiff was a comtract for sea 
insurance and nothing else, and, not being expressed in a policy, was 
unenforceable. ° 


The appellants asked that, in the event of the respondents 
succeeding upon this ground, they should not be allowed any costs, 
since the syit had proceeded throughout on the questions of fact in 
the, case. For such a course there is authority (Hume Marine 
Insurance Co. v. Smith). The respondents, however, had defended 
the claim on the merits and not on the failure to satisfy the statute, 
for obvious business reasons. They were entitled to have their 
Lordships’ judgment on the whole of the case and to ask to have the 


appeal di$missed with costs, if they could support the judgment of, 


the High Court, upon the grounds on which it was given. . Their 
Lordshfps, therefore, proceed to examine the facts without oan 
them at length. 


The transactiôn alleged rested on coversations, except for the one 
letter which quoted a rate of premium against war risk. There is 
always considerable difficulty when one of a number of mercantile 
transactions of a type usually recorded in writing has to be proved 
by word of mouth, for experience shows that in such cases the fnost 
honest and careful witnesses, recalling to memory only the result of 
tĥe conversations, tend to give evidence of what they think they must 
have heard and said to produce such a result rather than to state 
from actual memory of them the very words that were used. This 
difficulty the appellants themselves deliberately increased, and for no 
good purpose, by postponing the issue of their writ and the pfosecu- 
tion of the suit in a wholly indefensible manner. It is familiar enough 
that in country cases all over India claimants intentionally defer the 
commencement of suits till they are all but time-barred—a practice 
so deeply rooted, that it is useless to protest against it—but it is 
with -equal surprise aml regret that thcir Lordships ‘notice ‘the 
extension of this evil praclice to mercantile transactions in Calcytta. 
The conversations in question took place in November and December, 


(1) hen] Eek = , 8 Q. B., 469; L. R., 9 Q. B., 418. 


(2\ [1871 "60. B., at 685. ° 

(3) © H. L, at 3TA. ARR E 
(4) {igs 1. L. Rs 30 Cal., 565. | a ’ 
(5) [1889] 14 A. C es 
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1916, and the cause of action, if any, was complete before the end 
of the year; nevertheless, the suit was not begun tili the 8th 
December, 1919; the written statement was not delivered till the 
middle of 1921, and the case was only brought to trial on the 31st 
July and rst August, 1922. This interval of five years and a half 
was not, however, allowed to dim the definiteness, with which, the 
partners and employees in the plaintiffs’ firm spoke to conversations 
in the ordinary course of business, relating to a matter, which had 
little about it that was out of the common, yet it is on the extent to 
which these witnesses can be trusted that the success of their claim 
depends. Witnesses, who speak after such an interval, as a rule 
remember cither too little or too much. Here it is excessive 
recollection that is the vice of the plaintiffs’ case. The question 
being whether any contract of insurance relating to war risks ever 
was agreed at all, three separate witnesses swore to separate agree- 
ments upon the subject; the first when a quotation fora war risks 
premium was first asked for and before it was given; the second 
when it was given by word of mouth and before it was pat into 
writing; the third when, for the first time, something approaching a 


declaration that could give rise to a specific insurance was made to 
the defendants. It was this last agreement that was ultimately 
relied on. ° 

~ 


The case was put thus. A letter containing a quotation of a 


‘war risks premium having been sent by the plaintiffs on the 30th 


November, the defendants’ representative, without awaiting the 
receipt of a declaration of interest, called on the plaintiffs’ senior 
partner at his private house to ask him “to Jet them know the 
approximate amount the insurance would be with regard to the goods 
of the steamer Constantinos XII, because they wanted to, reinsure.’ 

The enquirer was referred to the office and there “after ‘calculatiori 
a Babu handed over a figure in pounds.” It was on a slip of paper 
containing an approximate number of bales and “the approximate 


amount ” in pounds sterling. The amount given was 4 16,000, but 


it is impossible to say that this is a “specification of “ the amount or 
‘amounts insured.” The plaintiffs produced a press copy òf a letter 
of the same date, in which they purported to inform the defendants 
that they confirmed their war and marine declarations of thatedate, 
but neither Court below believed that this letter was genuine 
Wheh written declarations were subsequently made a few days later, 
‘the actual amounts were only 49,300 and 41,570. The quotation 
had meantime keen withdrawn and the defendants refused to insure 
åt ihe rate quoted on the 30th November, as they had since heard 
from London that current rates were now much higher, a point vital 
to the possibility of reinsuring the line.. Accordingly, the earlier 
amount, approximately given, did not satisfy the statutory require- 
mentsof a sea-policy,, and the iatter amounts were not an acceptance 
of the rate of premium offered, for it had i in the meantime been 
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withdrawn. It was no longer a 

being accepted,” as in the case of Bhugwandas (`). 


¢ 


———_ 


‘ subsisting proposal capable of CIVIL 


1924 

It may be conceded that, in the ordinary course, the plaintiffs See 
woald wish to Cover the war risk aş well as the marine risk on their NAGORES 

shipments. Possibly, the war risk cover would not be immediately MULL 
pressing ; ıt might suffice, if it was effectedebefore the ship cleared ` Tgp’ 


the Suez Canal, but, naturally, the covers would both be arranged TRITON 
before the ship sailed from Calcutta and most conveniently with the INSURANC 
same insurers. Naturally, also, the plaintiffs would require policies elena 
in the ordinary way, that is, documents that could be attached to Lord 
bills of exchange or transferred to purchasers by separate assign- Sumner. 
ments. On the other hand, it is certain that the defendants’ 
representative could not really have meant, whatever he might be 

careless enough to say, that he was willing to cover 416,000 or even 

#10,870 then and there, without knowing the current rate of pre- 

mium on thgt day, since the line, which the defendant company 

cou] take on war risks, was strictly limited and any excess must be 
coveredein Europe. It is, therefore, in the last degree improbable 

that the transaction alleged should have been completed without the 

issue of regular cover notes from the office, and the probability is 

that, the defendants having withdrawn from the negotiation in time, 

the plaintfifs’ whole cndeavour has been to hold them to a quotation | 

which was out of date, and to make up for the absence of ordinary 
documefits by an exaggerated account of quite unimportant inquiries. 

Their Lordships think that the learned Judges of the High Court 

werc fully warranted in disbelieving the plaintiffs’ case. They do 

not think it necessary to discuss the question whether the damages 

claimed could have been said to flow froma breach of the contract e 
alleged, if it had been made and was enfoiceable, but they express 

no opinionein favour of that contention. They will humbly adwise 

His Majesty that this appeal should be dismissed with costs. 


* Pugh & Co.—Solicitors for the appellants. 
Sandersons & Orr Dignaits.—Solicitors for the respondents, 
e 


i Appeal dismissed. 
(1) [1889] 14 A. C., 83. à 
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Loss nol due to plaintiffs default. ae CARSON, 


A promissory note, as written originally, contained a stipula- SIR Joun® 
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p.c., p.m.” The words “with interest” were subsequently 
interpolated, The appellant sued upon the promissory note and 
the original note was filed along with the plaint. It was soon 
after abstracted from the Court file and a forged one substituted. 
The trial Judge was satisffed that the original note was Tost 
from the Court office without default on the plaintiff’s part, 
and hə admitted ù photograph of the note as secontla 
evidence thereof, Held, by the Privy Council, that as the otiginal 
document was placed in the custody of the law, the plaintiff 
wasnot bound to show how it was afterwards made away with, 
or that the defendant was more likely to have been guilty than 
himself and secondary evidence of the note was rightly admitted. 
Held, further, that inasmuch as the note contained originally 
a provision for interest, the interpolation of the words “with 
inlerest” did not amount to a material alteration avoiding 
the note. 


APPEAL from a decision of the High Court at Lahore. 
ê 
The material facts are fully set out in the judgment. à 
Sir G. R. Lowndes (with him B. Dude), for the appellartt. 
Sir W. Finlay (with him A, de Mello), for the respondent. 
The judgment of their Lordships was delivered by 
LORD SUMNER.—The appellant sued upon a promissory note 


“made by the respondent and he lost in the High Court the decree, 


which he had recovered at the trial. Curiously enough the main 
question is, whether he discharged the onus of proving that the note 
had been lost without his default so as to entitle him to give second 
ary évidence of its contents. 


According to the practice, either the original note ora copy of 
it had to be attached to the plaint. It was stated, both in the plaint 
andin the list of documents accompanying it, that the note exhibited 
was the original. This was on 14th February, 1917. Next day the 
plaintiffs pleader received notice from the Court officials, that he 
must amend his list and pay a further process fee.. He weft to the 
office to make these defects good and, apparently, had access at least 
to the list of documents, if not to the other papers. Thereafter the 
officials, probably on the same day, served the defendant with the 
plaint.and so gave him the opportunity of learning that the orginal 
document had been filed in conrt, but what action he took thereon, 
if any, 1s matter of conjecture. 


On the 1st March, 1917, an application by the plaintiff for 
attachment before judgment came before the District Judge. The 
defendant’s pleader looked at the file and was heard by the plaintiff's 
pleader to say that the note was forged. On this the plaintiff's 
pleader also looked at the file, and at gnce applied to the Judge, 
saying that the original note had been abstracted anda false one 
substituted and asking him to hold an inquiry into the circumstances 
of this change. The District Judge then examined sundry officials 
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but the result was negative, for they did not incriminate either 
themselye$ or one another. When the trial came on, the plaintiff's 
pleader asķed to be allowed to put in, as secondary evidence of the 
note, a photograph of it taken some little time before, and, as his 
statement was accepted that he filed the original with the plaint and 
had pothing to dc with the substitution, the photograph was let in. 
Witnesses were then called on both sides. The defendant did not 
deny that he had made a note for the alleged amount, Rs. 8,000, 
but he said thåt it contained no provision for interest. The photo- 
graph concluded with the words “with interest @ Rs. 5/- p. c. p.m.” 
The words “with interest” appear from the photograph éo have been 
written by the same hand as the rest of the body of the note, but at 
a later time and in part of the space originally left for the stamp 
and the signature, and the letters “ @ Rs. 5/- p. c. p. m.” seem to 
have been written at the same time as the body of the note and by 
the same hand currente calamo. In the event the Trial Judge found 
for the genuineness of the note as shown in the photograph and gave 
a decree, for the amount of the principal, but reduced the interest 
from the exorbitant rate of 60 per cent. to a mere 6 per cent. per 
annum. 


The High Court held on appeal that the plaintiff had failed to 
prove the “actual attachment of the original note to the plaint, when 
it was filed. If so, the evidence given by his pleader was false, 
and falsf almost certainly to his knowledge, and the plaintiff neither 
showed that, owing to its loss or otherwise he was unable to produce 
it for a reason not arising from default or neglect on his part, nor 
indeed that it was lost atJall. (Evidence Act, 1882, Section 65 (c)). 
Accordingly, as the claim on the note could not succeed without 
either the note itself or secondary evidence of its contents (Section 
91), and no alternative cause of action was pleaded or relied on, the 
suit necessarily fatled. 


Their, Lordships are unable to adopt this conclusion. The plaint- 
iff’s pleader gave ‘positive evidence that he attached the note itself 
to the plaint, and that itewas subSequently abstracted, and there was 
no direct e¥idence to the contrary. Mistake on his part was unlikely, 
for he wag a young man, just beginning practice and anything but 
busy,eand he acted as his own clerk. To have stated twice o¥er in 
the documents filed that the original note was exhibited, and then to 
have exhibited a document, which bore noresemblance to the original 
as shown in the photograph, and was not even an exact copy ol its 
wording, was wantonly ‘and without reason to prepare for himself 
difficulties at the trial. The Trial Judge was critical of this pleadee’s 
evidence andin some respects discredited it, but this statement at 
any rate he accepted and their Lordships think that, so far, his’ view 
should prevail. How, when and at whese hands the subsequent 
substitution took place is matter of surmise only. If the statement 
of Neki Ram, a temporary clerk in the Court offices, can be accepted, 
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he numbcred the substituted document with the serial number, which 
it was found, when produced, to bear on February 22nd’or 23rd. 
This at any rate narrows down the time of the change to fhe period 
between 16th February and 22nd- February, but that is all that-is 
known, Tt may be taken as certain that the change was made-with 
criminal intent, and it ig almost certain that some one in the Court 
offices was privy to it, if he were not the actual perpetrator. at tie 
instigation of the guilty litigant, but, even if that guilty litigant were 
the plaintiff, original cxhibition of the note itself must be taken to 
have been proved. ' 


It has nêxt to be considered whether the onus of proving loss in 
the Court offices, without default on the plaintiff’s part (for here 
neglect obviously does not arise) was properly discharged. There 
is no positive evidence at all against the plaintiff’s pleader, who, if 
any one on the plaintiffs side, would appear to be the guilty party, 
except that on 16th February he had the opportunity of esmanipulating 
the documents, if the whole of those lodged the day before were, as 
is most likely,“handed to him then but even so he could rot have 
made the change without some official's connivance and, if he was 
minded to do so, he could not have failed to see that honesty, would 
be the better policy. The changeling could deceive no one; it chal- 
lenged ‘suspicion and was certain to recoil upon himself. 


On the other hand, there is even less ground for implicating the 
defendant’s pleader. [lis statement to the Court, which was in no 
way shaken, was that he called the document a forgery as soon as he 
saw it, not because he knew that the disappearance of the original 
had already been brought about, but becatise the documént exhibited 
mentioned interest and he knew from his client that none had been 
stipulated for. It was not shown that the defendant himself had 
meddled in the matter or visited the Court offices at all. The change 
took place and that is all that is known. Except that the mote 
was criminal and the plot equaily tortuous and futile, their Lordships 
can form no opinion about what was actually done. As the original 
document was placed in the cuslod} of the daw, their Lordships do 
not think that the onus of proof required the - plaintiff to Show how it 
was afterwards made away with, or to satisfy the Court that the 
defendant was more likely to have been guilty than himself.e His 
denial of any participation in the act, if believed, was cnough. 


‘From this the 1est follows. Admissible evidence of the contents 
of the note was forthcoming. As photographed, it contained origin- 
ally provision for interest, and the interpolation of the words “ with 
interest ” would not, within the provisions of the Indian Act, amount 
to a material alteration avoiding the note, for it was Intended that 
intexest should be paid and the raté was sufficiently expressed already. 
(Negotiable Instruments Act, Section 87). “Accordingly, their 
Lordships do not think themselves warranted in disturbing the 
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conclusjén of the learned Trial Judge. -The advantage, + which- he CL 
enjoyed, of seeing the witness and noting: his demeanour was greater . agay 

in the case of the plaintiff's pleader than it -is,with: many'" Indian E 
witnesses, for the pleader was a professional man with. University FULSE RAM 
degrees, whose mind could be more certainly- read by the-learned Ram SARAN 


Judge, than if the question had arisen witha mere ryot.or a mahajan. ‘~ - DAS- 


= paaa Li 
- "Their Lordships will accordingly humbly’ advise His' Majesty ETRE 
that" the judgment of the Trial Judge ought to be restored arid the Snr t 
appeal allowcfl with costs here and below. ` - wis 


r E Mes Appeal dismissed. a eae 
T. L. Wilson & Co.—Solicitors for the ‘appellant. e. 


E Dal gado. —Solicitor for the, respondent. 7 ie dee 
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° NARSINGH DAS (Appellant) ee CIVIL 
VERSUS 1924 
SECRETARY OF STATE FOR INDIA 


IN COUNCIL’ (Respondent) .* December, 5, 
Tand Acquisition Act (I of 1804), section 23 (2)—Princtples of " LORD 


UNEDIN, 

measuring valuation—Privy Council, practice of—Interferencee ~ Torp 
wit], decrees in land acquisition cases, BUCKMAS- 
The principle upon which valuation of property compulsorily Vee 


acquired should be measured is to_ consider the.value „to the 
seller of thé property in its actual condition at the time of 
expropriation with all its existing advantages and-with -all its 
possibilities, excluding any advantage due to the carrying out e 
of the scheme for the purpose for which the.property is com: 
pulserily acquired; Fraser v. City of Fraservillz, [1917] A Ç, 
at 194. 

. The Privy Council will not generally interfere with the. Gece 

` of the High Courts in India involving questions of valuation 
of properties unless it was shown that the judgment cannot be 
supported as it stands either by reason of a wrong application 
of principle, or because some important point in the evjdence 
had been overlooked or misapplied. 


APPEAL_ from a decision of the High Court at Lahore. 
' The facts are fully set out In the judgment. l 
L. DeGru yther (with him A. Majid), for the appellant. 

: "A. M. Dunne (with him W. Wallach), for the respondent. 


pa The judgment of their Lordships-was delivered by > He 

LORD BUCKMASTER.—The appellant is the’ owner of a plot of Lord 
land having a pone on. the west side of m Road; ee CERREN 
TEA Falas RE > 6 ' P. C. Au No. 40 of 1924 
7- XXII. 15 R, $ os > : 
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FOR INDIA 

IN COUNCIL. 





Lord 
Buckmaster. 
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The Government of the Punjab, requiring this land for the*purpose 
of a Police Post, duly notified the appellant on 7th July, 1917, that 
the land was so required and directed the Collector of the District 
to take steps for its acquisition. The price not being agreed, a refer- 
ence was taken to determine the value and an award was consequerflly 
made allowing the appellant at the rate of Rs. 2,000 per kanal for 
the land. The appellant refused to accept this award and the case 
was accordingly referred to the District Judge of Lahore who déliver- 
ed judgment on the 15th April, 1919, affirming the award. 


An appeal was thereupon laid to the High Court of Lahore, 


who varied the judgment of the District Judge in favour of the 
appellant and’increased the allowance to about Rs. 3,000 per kanal. 
From this judgment the appellant has once more appealed to His 
Majesty fn Council. The first comment.to be made upon the appeal 
is this; that before 1921 such an appeal would have been incom- 
petent, as was decided in Rangoon Botatoung Company, Limited 
V. The Collector, Rangoon (’), but the Land Acquisitiof& Act, 1894, 
; e 


was amended in 1921 in the following way : 
d 


“Section 2.—Sectlon 26 of the Land Acquisition Act, 1894 
(hereinafter referred to as the said Act), shall be re-numbered 26 

` (1), and to the said section the following sub-section shall be 
' added, namely :— 


“ (2) Every such award shall be deemed to be a decree and 

the statement of the grounds of every such award a jadgment 

© within the meaning of section 2, clause (7), and section 2, 
clause (g), respectively, of the Code of Civil Procedure, 1908. ” 


and itis under this section that the present appeal is maintained 
The matter, therefore, must be considered and determined in the 
same manner as if it were a judgment from a decree in an ordinary 
suit, but it has been repeatedly laid down by the Board tħat in such 
cases they will not interfere with judgments of the Courts in India 
as to matters involving valuation of property and similar questions 
where knowledge of the circumstances and of the district may have 
an important bearing on the conclusien reached, unless there is some- 
thing to show, not merely that, on the balance of evidence, it would 
be ‘possible to reacha different conclusion, but that the judgment 
cannot, be supported as it stands, either by reason of a wrong gppli- 
cation of principle, or because some important point in the evidence 
has been overlooked or misapplied. 


Now, the principle upon which valuation of property compulsorily 
acquired shouldebe measured has been repeatedly laid down before 
by this Board and by the House of Lords. To use the words to 
be found in Fraser and others v. City of Fraserville (7) p 


fit is the value ta the seller of ‘the property in its actual 
condition at the time of expropriation with all its existing 
“ (3) [1912] 39 L A., 197. (2) [rgt7] A C.. 194. 
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l advantages and with all its possibilities, excludingany advantage 
due to the carrying out of the scheme for the purpose for which 
the property is compulsorily acquired. ” 

Their Lordships are unable to find that this principle has been 
departed from by the High Court in the judgment that they have 
formed. The learned Judges appear-to have examined the cases 
of the sales of property in the district and rejected those which, 
from their different locality and the different possibilities of value 
due to their position, were, in their judgment, inapplicable, and to 
have dealt with this case by considering the value of the land 
immediately adjacent at the rear and excluded frofi the road 
as determined by‘ actual sale then to have assumed that the land in 
dispute was added with the advantages of the frontage and* thus to 
have fixed a value for the whole and then taken the fractional value 
of this sum represented by the ratio of .the area of the land in 
question to he entire block and given to it the whole added value 
dueeto the frontage. Their Lordships see nothing wrong in the 
Court being thus guided to their conclusion, and the question as to 
the amount which they thought right to add for the advantageous 
position that the present property occupied, their Lordships are not 
prepared to examine. 

For these reasons they think that this appeal should be dismissed 

with costs, and they will humbly advise His Majesty accordingly. 


A small matter of the judgment was the omission of the right to 
interest to which the appellant is entitled at the rate of 6 per cent., 
as from the 7th July, 1917, when the land was acquired: 

i Appeal dismissed 

Ranken, Ford and Chester.—Solicitors for the appellant. 

Solicitor, India Office —Solicitor for the respondent. 





_ MAINA BIBI AND OTHERS (Defendants) 
VETSUS æ 
, VAKIL AHMAD AND OTHERS (Plaintiffs) * e 


Mohammedan Law—Widow—Dower—Lawful possession of ñus 
band’s properdy—Enitiled to retain it till dower-debt pajd— 
Mortgagee and ihe widow—Difference beiween respective posi- 
tions —Transfer of Property Act, section 58—Ingpplicability of 
— Res judicata, question of—Sutt for immediate possessioy— 
Decree, terms of—Non-compliance with—Effect of. 


The right of a Mohammadan widow to retain possession of her husband’s 
estate, if peacably and layyfully acquired by her, till the payment of hetedagyrer 
debt is a right conferred upon her by the Mohammadan law and it is not“ 
based im any sense upon any original hypothecation by the hushafd of his 
* PLC. A. No. 79 of 1922, 
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property to secure.to her the payment of such dower debt. There-are essen- 


hn tial differences between the ppsition of such a Mohammadan wiflow and that 


‘of a mortgagee, usufructuary o1 other, and there is no real or tine analogy 
between the two. Musammat «Bib: Bachun v. Sheikh Hamd Husain Sd 


. Moo L. A., 377. ` p , f ° 


‘shaw. al Mohammedan widow being i in possession of her husband’ & property ‘In 


lieu of her dower-debt he plaintiffs who were Fer husband’s other heirg sued 
for possession of their shares of the propeity alleging that the dowei- -debt 
-‘had been satisfied out of the usufruct. It was, however, held that a large 
sum was still due. and the. plaintiffs’ claim for possession, was decreed ön 
condition of their paying a specified sum to the widow, within six months ; 
in default of payment the suit was to stand dismissed. No payment was 

` madd, Subsequently the widow, regarding herself as the absolute owner of 
„the prop@rty, gifted it to others. The plaintiffs then ingtituted the present 
suit for possession of their shaies. : 


Feld, that the suit was not barred by the rule. of res sudicafa, and the widow 

having parted with possession of the pioperty, the plaintiffs were entitled to 

- retover immediate possession'of their share without paying the angau fpd 
valance of the dower-debt. 


APPEAL from a decision of the Allahabad High Céurt gee 
in 17 Ae L.J. R. , 629. p 
The facts appear. from the judgment. : 
L. De Gruyther, K. C. and K. Browne, for the appellants.’ - 
Sir G. R. Lowndes, K. C. and B. Dube, for the respondents: +"! 
Their Lordships’ judgment was delivered by eo 


LÒRD ATKIN SON, J.—This is an appeal froma judgment and decree 
dated the 12th March, 1919, of the. High Court of Judicature at 
Allahabad affirming the decree of the Subordinate Judge of Allahabad, 
dated about three years earlier, ndmely, the 18th March, 1916. The 
main, if not indeed the determining, question for decision by the 
Board in this case is the proper construction and effect of .a certain 
decree of the Subordinate Judge of Allahabad dated the 28th Novem- 
ber, 1903, duly affirmed on the 3rd July, 1906,'by the aforesaid High 
Court on appeal thereto. This latter decree was made ina stt 
brought by the present respondents and others against the widow of 
the deceased owner of certain lands, and premises described in the 
plaint in which she was then in lawful possession under a claim to hold 
the s@me until the dower-debt to: which she was admittedly entitled 


should have been paid to her. 


After the death on the 6th May, 1890, of this owner named Shaikh 
Muin-ud-din, a considerable amount of litigation was set on foot be- 
tween sevéral persons claiming. to be interested in or have claims upon 
his property. “bhis litigation has been fully dealt with in the clear and 
admirable judgments delivered in this case by the Subordinate Judge 
and by the High Court respectively. ` Tt is only necéSsgry, however, 
in this appeal to refer to such of tbe suits as ‘bear directly: updn the 
me requiring decision by the Board. e ' : 


' Infaddition, all these’leamed Judges have ih their facets sited 
and criticised with acuteness ‘a great many authorities, analysed the 


x 
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evidence, and dealt fully with the relevant facts proved. As their Cvit 
Lordships agree with them in the conclusions of law and fact at which 1024 
they have arrived, itis scarcely necessary for the third time, to cite and — 
crificise more than one of these authorities, or.to deal with the estab- MAINA Brp}/ 
lished facts in great detail. In their view the application of some VARIC 
few swell- established principles of the Mahomedan law to the salient AHMAD: 
facts of the casc will enable the appeal to be satisfactorily disposed of. Nord 


The wido of the above-mentioned owner of the property in suit,  “/#/™. 


immediately on the death of her husband, admittedly took possession 
of his immoveable property, including the property in swt, and pro; 
cured her name to be entered on the registry as its possessor instead 
of his. 


It appears to their Lordships that it will suffice to refer to only 
one of the authoritities cited as to the rules of the Mahomedan law 
touching the,tights and liabilities of Mahomedan ladies in relation to 
theiy claim for dower. That is the case, Musainmat Biòt Bachun v~e 
Shetkh &famid Husain (*), decided by this Board over fifty years ago, 
and accepted as a sound as well as a binding authority. 


In that case a Mahomedan widow whose husband had died without 
issue was put into possession of her husband’s estate as a co-heir and 
to secure her dower. The point in controversy was whether, having æ 
been, So put into possession, she was entitled to retain it until her 
dowér-debt was paid, to the exclusion of the other heirs of the deceas- 
ed. It was held that she was so entitled, Sik MONTAGU SMITH in 
dclivéring judgment said 


“the claim of Musammat Bibi Bachun to hold the property to 
satisfy her dower cannot be founded upon an original hypothe- 
catiog of the estate for her dower, for such a right does not 
arise by Mahomedan law as the consequence of any gift of 
dowet, nor was there any agreement entered into on the part of 
the husband to pledge his estate for the dower. But the appel- 
lant, having obtained actual and lawful possession of the estates 
under“ a claim to hold them as heir and for her dower, their 
“Lordships are of° opinion that she is entitled to retain that 
possession until her dower is satisfied, and the respondents can- 
not recover possession unless that satisfaction has taken place. 
' @t is not necessary to say whether this right of the widow in 
ı possession isa lien in the sttict sense of the term, although 
the right is so stated in a judgment of the High Court jna 
case of Ahmad Hosscin v. Alusammat Khadija, 10 W. R., » 369. 

Whatever the 1ight nay be called, it appears to pe founded ‘on 
the power of the widow as a creditor for her dower to hold the 
property of her husband of which she has lawfully’ and’ without 
“force or fraud obtained the possession until’her debt is satis- 
fied, with the liability to account to those entitled to: the, pro- 
perty subject to the laim for the profits received. ‘This seems 
to be the ground upon which the claim of.the widow. toWetain 


: (1) [a8]: 14 Moo. I, A., 377. 
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the possession of the property was put in the case of Ameer- 
gon-Nissa v. Moorad-oon-Nissa, 6 Moo. 1. A., Case 271.” 


This decision is well supported by many authorities. Ie the first- 
quoted sentences of his judgment SIR MONTAGU SMITH alluded* to 
a feature of the case with which he was dealing which distinguishes 
it from the case of mortgage, usufructuary or other. In the case of 
a mortgage the mortgagee takes and retains possession, under an 
agreement or, arrangement made betwecn him and (he mortgagor. 
Any rights the mortgagee may get are conferred upon him by the 
mortgagor. In the present case, as well as in that dealt with by 
Sır Montasu SMITH, neither the possession of the property nor 
the right to. retain that possession when acquired is conferred 
upon the widow by the agreement or the bounty of her deceased 
husband. The possession of property being once peaceably and 
lawfully acquired, the right of the widow to retain it till her 
dower-debt is paid is conferred upon her by the Mahorsmedan law. 
The husband, when he grants dower to his wife, cannot, according 
to SIk MONTAGU SMITH, by any original hypothecatior of his 
property, secure to her the payment of it. But the original and 
intentional hypothecation of the mortgaged property to secure the 
repayment of the mortgage debt is the very essence of every mort- 
gage, usufructuary or other. The difference between a usulructuary 
mortgage and an ordinary mortgage is not so much a difference 
in the kind of security created as in the method of enjdying it. 
In each case the property of the mortgagor is pledged to secure 
the debt, and when the amount secured is paid, the property 
pledged must be returned to the owner. The main difference be 
tween a usufructuary mortgage and an ordinary mortgage is that in 
the former it is part of the initial agreement by which the security is 
created that the mortgagee shall at once go into possession of the 
mortgaged’ property and apply the procceds he may derive from the 
use and occupation of it to discharge the mortgage debt; while in tRe 
case of an ordinary mortgage of the usual sort if is in general not 
the initial intention of the parties that the mortgagee should go into 
possession of the property pledged immediately or at all, although he 
is empowered to do so if the interest on the mortgage money be not 
paid. e Should he go into possession, he must account for the receipts 
just as must the usufructuary mortgagee. The widow who ‘holds 
possession of ‘her husband's property until she has been paid her 
dowér has no estate or interest in the property as*has a mortgagee 
under an ordinary mortgage. . Mr. DeGruyther called the attention 
of the Board to’the provision of the 58th and following sections of 
the Transfer of Property Act, and urged their Lordships to apply, by 
analogy, the principles embodied in those sections, at least in the 
case of usufructuary mortgages, to this cage ; but there are essential 
differences between the position of a Mahdmedan widow entitled to 
dower’ who, like the -widow in the present case, enters upon her 
deceased husband’s property lawfully and peaceably, and only claims 
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to retaih"that possession till her dower-debt is satisfied, and the 
position and right of a mortgagee, usufructuary or other, to whom an 
owner pledges his property to secure the repayment of a debt. There 
is no real*or true analogy between the two. It has been well said 
that“there is nothing more misleading than a false analogy. Their 
Lordships are, therefore, of opinion that in a case such as the present 
it wotild be on their part rash, if, indeed; not °unwise, to attempt to 
apply either the provisions of thcse sections of the Transfer of Pro- 
perty Act or the principles these sections embody to the widows. 

It is now necessary to turn to the examination of the pleadings 
filed in the suit of 1902, and the issues raised by them, with the 
view of ascertaining what was the res adjudicated upon in that case, 
and what was the effect upon the properties or other interests of the 
partics of the dismissal of that suit, or the non-payment by thé plaint- 
iff to the widow of the sum found to be due to her. 


In the plajnt in that suit the piaintiffs claimed, amongst other 
things, that it should be held that the defendant No. 1, Maina Bibi, 
the widow, was in possession of her late husband’s estate in lieu of 
her dower-debt, and that if any portion of that debt still remained 
to be recovered from the said estate, then a decree for the possession 
of the said estate might be passed in her favour upon the condition 
of the payment of such a proportionate amount of that debt as might 
properly be chargeable against their share of the property. Musam- 
mat Maina Bibi, in answer to this claim, filed her written statement 
on the 22nd May, 1902. She alleged, amongst other things: (1) 
that her dower-debt, unpaid, amounted to the sum of Rs. 51,000; 
(2) that her deceased husband had during his life time given to her 
his entire immoveable property in lieu of her dower-debt and put her 
into possession and enjoyment of the same; (3) that since.she had 
been so put.into this possession of the said property, she had, witheut 
any objection from the plaintiff or others, continued to hold that 
possession as she was by every means entitled to do until the amount 
of her dower-debt had been fully paid. On these pleadings, issues 
were framed by the Subordinate Judge. The second of those issues 
ran thus: Was the property in suit given by the deceased Muin- 
ud-din by way of gift to the defendant No. 1 in satisfaction of her 
dower, and, if so, is the gift binding on the plaintiffs? His finding 
on thivissue is to the effect that no evidence was offered by the 
defendant No. 1 on the point, although she had raised the plea 
in her written statement; and that at the hearing the widow's 
pleaders accepted the finding arrived at in an earlier suit in which 
she was defendant, that, she was, with the acquiescenc® of the’ heirs 
of her deceased husband, in possession of the property in suit in liđu 
of her dower. - 


On the first issue the Subordinate Judge found that the ameunt 


‘of the widow’s dower was, ‘In fact, Rs. 51,000, and that the plaintiffs 


in the suit had accepted that amount as accurate. These findings 
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were not questioned on the appeal taken to the High Couft; but in 
subsequent litigation the widow persisted in putting forward, the . 
defence, thus practically abandoned and never proved, that a gift 
had, been made to. her by, her deceased husband of all hfs property 
in „leu of her.dower, No satisfactory evidence has ever been Siven 
to support 1 it, Ip addition.to the claims for relief already Pen HOneY, 
the plaintiffs put forwafd the following :— 


‘That— : E 


“(by If it be held that defendant No. r'is if possession (of 

‘the estate) in licw' of her dower-debt and that any portion of 

+ 1+ it is gtill to be recovered from the estate of Shaikh: Moin-ud- 

. din: mentioned in lists. ‘A,’ ‘B’ and ‘C,’ then a decree for 

possession may be passed .on condition of payment of that 

_, , Broportionate amcunt of dower which may be charged against 
the plaintiff’s share, 


‘*(c) A decree for mesne profits fom November, 1890, to 

April, 1g02,-or‘fér any amount which may be fouhd due by the 

: court: against défendant No, 1, may be passed in favour ef the 
‘plaintiffs: It:has'presently been laid at Rs. 1,232 for payment 

s‘ Of,court-fee, butin case the amount exceeds the above a further 
court- fee will be.duly paid. 


hone gC) Mesne: profits—pendenie lite and future -till the date 
eee vof possession: together with interest and the cost? of this suit 
. and interest may be awarded to the plaintiffs against defendant 
No. í. 


ep ed i i i 
S KUON Other necessary directions which may be ietiied 
F essential for justice,to the plaintiffs may be. given.” 


: Upon. these claims,; the eats Judge arrived at u follow 
“Ing findings rr 
tt ol sep -Tftit? be ‘held''that defendant No, 1 should render an 
ine 't; acéount;'then she:is entitled to charge in that account interest 
sft ‘atthe rate;of Re. r per cent. per mensem on the entire amount 
unu OL the, dower,debt;..other debts, funeral expenses, cost of new 


_ 1+.) construction and the amount spent on the repairs of the house. 


4a 


o. T 4248126. The claim 'for movegble property is time-barred. 
up ' i ole ‘The claim for mésne profits is time barred. 


od < ‘+08 - The plaintiffs ‘dre not entitled to receive any mesne 


Ea os. and ‘the amount js excessive.’ 


He took an account between the parties and came to die con- 
saa that the ‘amount then due to Maina Ribi in respect of her 
‘dowers amounted, ter ‘making all just and proper deductions, to 
Régie 25 387-45, ‘and’ on ‘the 23rd November, 1903, made a decree, 


“thé 'curfal part OF which ‘runs as follows :— 
tent a ril wt | 
eee Mh ig’ Orderéd | and decreed that the plaintiffs be put in 


possession of a seven-twelfth share of the property specified 
sueuindists BAB dnd! ‘C ‘mentioned above ‘on condition that 


ae uy ‘they.pay to defendant No. 1 Rs. 25,387 within six months from 


eure athe. -date of.the decree; in case of non-payment of the’said 
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amount within the said time, the plaintiffs’? claim be dismissed CIVIL 
with costs. 

‘It is further ordered that defendants Nos. 1 and 4 do pay aie 

to fhe plaintiffs Rs. 6g9 8-o on account of costs of this suit, MAINA BIRI 
which has been charged against them. And it is further v. 
ordered that in case the claim be dismissed the plaintiffs do eo 

e pay Rs. 290-13-9 to defendant No, 1 ôn account of the costs of ” 
this suit which has been charged against them.” Lord 

From thie decree the plaintiffs appealed to the High Court of “#7 

Allahabad. The appeal is numbered 6 of 1904. The grounds of 

appeal are stated to be— (1) that the Subordinate Judge should 

not have awarded interest to the first defendant as he did; (2) that 

the profits of the property in suit up to the time fixed for payment 

should have been set off against the amount due; (3) thaf the six 

months allowed for payment should have been directed to commence 

from the date of the decree becoming final. The appeal did not 

come on for hearing till the 3rd July, r906. It was on that day 

dismissed with costs. The decree of the Subordinate Judge was 

confirmtd, but modified, by the provision that the time for payment 

of the amount found to be due should be extended to the 3rd 

December, 1906. No payment has, in fact, ever been made by the 

plaintiffs or any of them in discharge of the sum awarded to the 

widow by this decree of the 28th November, 1903, and the suit in æ 

which it was made accordingly stood dismissed. 


It is a suit in which the plaintiffs claimed to be entitled to 
proprietary possession of a yth share in the property mentioned 
in the two lists attached to the plaint, they also claimed, in effect, 
to have been entitled to that possession, not only at the date of the 
plaint, but for the 18 months previous, because they claimed a 
decree for mesne profits from November, 1890, to April, 1892, 
which the would not otherwise have been entitled to, and ‘also 
claimed mesne profits pendente lite and in the future till the date 
of possession. Their claim, therefore, is for immediate possession 
of this property. ‘Their suit is a suit to recover that immediate 
possession, based upon the facts “lleged in the 5th and 6th paragraphs 
of the plaift: (1) Namely that the only dower the widow was 
entitled to was Fatimi dower amounting to Rs. 107, and (2) that 
the qower-debt had long previously been paid from the properties 
mentioned in the list A, B, and C. 


It is this claim to get immediate possession of the property 
in suit and this claim glone which has been dismissed, and yet 
it has been strenuously and ingeniously argued by Mr. De Gruyther 
that the right of the plaintiff to recover possession of this land eat 
any time subsequent to the decree, or under any circumstances how- 
ever changed is absolutely barred-in fact that the right is lost for ever. 

The plaintiffs themsetves are willing that in the circumstances 
mentioned in the plaint a condition for payment should be aftached 





to any claim that may be „made, That, however, does not alter the : 
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matter. The condition actually attached to’ the decree might have 
been performed at any time upto the 3rd December, 1906. It is 
the dismissal, which comes into effective operation on that day, not 
before, that, it is urged, has barre¢ for ever the claim of the plaintéffs 
to recover possession. 


The Subordinate Judge. has, in their Lordships’ opinion, stated 
with perfect accuracy in the following passage of his judgment what 
was the legal cffect upon the rights of the parties of the non-payment 
of the sum directed to be ‘paid on the 3rd December, 1906:—He 
said 

“It $ contended on behalf of the answering defendants that 
as the decree in the previous suit provided that the suit shall 
stand dismissed in the event of non-payment by the plaintiffs 
within the time fixed and that as the plaintiffs did not comply 
with that decree their proprietary right to the property claimed 
was extinguished and Musammat Maina Bibi became the absolute 
owner from the expiration of the period fixed for payment 
and that plaintiffs’ claim is barred by the tule of res judi@ata, 
Having given my best consideration to that contention and to 
the various authorities cited on each side, I am unable to 
accept it as sound, The only interpretation which I can reason- 
ably put on that decree is that it simply declared that if the 
plaintiffs wanted to have immediate possession of tht property 
claimed, which Maina Bibi was entitled to hold till her dower- 
debt was satisfied, and discharged out of the usufruct er other- 
wise, they must pay the amount found due to her by a certain 

date and that if they did not pay that sum they would not be 
entitled to immediate possession. The order of dismissal in 


g the event of non-payment did not, I think, mean that if the 


plaintiffs failed to make the payment within the time fixed 
they would be deprived of their proprietary right to the pro- 
e perty and of their right to recover the property wher the dower- 
debt due to Maina Bibi should be discharged either out of the 
usufruct or by the plaintiffs at some future date. The effect 
of dismissal and the plaintiffs’ failure to comply e•with the 
previous decree was simply that the parties were relegated to 
the position in which they wer befoie that suit was brought.” 


The defence of res judicata is dealt with in section 11 of the 
Code of Civil Procedure of 1908. 


That section runs as follows :— z 


“ır. No Court shall try any suit or issue ip which the matter 

” directly and substantially in issue has been directly and subs- 
tantially in issue in a former suit between the same parties, or 
between parties under whom they or any of them claim, litigating 
under the same title, in a Court competent to try such sub- 
sequent suit or the suit in which such issue Ias been sub- 


sequently raised, and has been heard and finally decided by 
e ° such Court.” ° 


Ofie asks oneself what was the ves that was adjudicated upon, 
either on the 25th November, 1903, or in. the Court of Appeai on 


' 7, 
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Pa 

the 3rd July, 1906? The things in dispute in the first case were CIVIL 
(1) the tight of the plaintiffs to recover immediate possession of the 
land in guit, (2) the amount of dower, and (3) the rate of interest. 
The two latter matters have been decided in that suit and cannot MAINA BIBI 
be re-opened. The suit out of which this appeal arises only asks VAKIL 
for an adjudication as to the account sincg 1903.. The right to get AHMAD. 
tmmediate possession of land at the date when a suit to recover it Tord 

- . . . . . . i or. 

is, in fact, instituted, is a wholly different thing, a wholly different . Atkinson. 
res, from the right to recover it at some future time, and possibly 

under wholly aitered circumstances. The non-fulfilment of the con- 

dition attached to the decree in the earlier suit only extinguished 

the right to recover immediate possession as actually claimed, and 

could not and did not, in their Lordships’ opinion, extinguish the 

right of the plaintiffs to the inheritance of, or their rights to recover 

possession of, the lands at some future time: That fact prevents this 

section from applying. The matter in issue in the first suit was not 

dirgctly and substantially raised in issue in the second, even if the 

provision as to the identity of the parties was satisfied. 


1924 








In the deed of gift executed by Maina Bibi, dated the 18th March, 
1907, the decree of the 3rd July, 1906, is recited. The non-payment 
by plaintiffs in the suit of 1902 of the sum found in that suit to be 
due, namely, Rs. 25,387-5 0, is also recited, and it is alleged thate 
these plaintiffs have no longer any right to the estate of her husband, 
deceased, that the donees in that deed and the plaintiff in the last- 
mentioned suit were parties to the partition suit mentioned in the 
deed, and made no objections to it. Then follows a statement, pur- 
porting to be made on her behalf, running thus:— 


“As they (t. e., the plaintiffs) have not yet deposited the 
amdunt in the Court, they have no longer any right whatever 
to the property, and I, the executant, have in every way become 

g an absolute owner of the property specified below, and I have 
up to this,day been in proprietary possession and enjoyment 
thereof, without the participation and interference on the part 
of anyone else. Hence I*the executant, while in a sound state 
of mind and body, and while competent to exercise all necessary 
and Jawful appropriations, have, of my own free will and 

ə accord, without compulsion, coercion and inducementeon the 
part of anyone else voluntarily made a ‘hiba biltamlik’ of the 
entire zamindari property specified below.” 


She bases her claim,to absolute ownership of her husband's pro- 
perty, not as formerly ona gift from him ter wvos, but on the 
default of the plaintiffs in the suit of 1902 to pay the money directed 
to be paid by them to her. This is a wholly absurd claim. The deed 
of the 12th June, 1907, is as to this point substantially to the same 
effect as the former, and both are ineffective for the purposes apparent- ° 
ly designed by those who framed them. N 
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The present suit was commenced on the 22nd July, 1918, 
9 years and 19 days after the date of the decree in the Hfgh Court 
in the first suit, namely, the 3rd July, 1906. x 


It was instituted by the three sons of Musammat Barkat- 
un-Nisa, who was a cousin german of the deceased owner Shaikh 
Muin-ud-din (and were therefore the latter’s right heirs accordi 
to the Mahomedan law), against Maina Bibi, the donees in the two 
deeds of 1907, and others. á 


The plaint contains a very lengthy and detailed statement of all 
the previous litigation between the party litigants, its results, and what 
the plaintiffs*contend are their rights. The relief they now pray for 
runs as follows :— 

That— 

“The plaintiffs may, without paying apy amount, be put in 
proprietary possession of the zamindari property specified in list 
(C) the share in suit of the house specified in list® (D) left by 
Muin-ud-din as against defendants Nos. 2 to 6. j 

“Ifthe Court hold that the plaintiffs are not entitled to 
obtain possession without paying tbe remaining proportionate 
amount of dower-debt they may, as against defendants Nos. 2 to 
6, be put in possession of the zamindari property specified in 
list (C) and the share in suit of the houses specified in list 
(D) conditional on their paying the amount which may, after 
deducting the profit of the property, be found under ac€ount to 
be payable by the plaintiffs. 

“Costs of this suit may be awarded against contesting 
defendants,” 


One written statement in answer to this plaint was filed by 
defendants 1 to § and another by Chaudhri Muhamad Isa, one of the 
donees ın the deed of 1907. In both of these statements ft is admit- 
ted that this lady was, as an heir of her husband, entitled to one 
quarter of his immoveable estate, and alleged that she was, and still 
continued to be, in possession of the entire of this-estate in lieu of 
her dower-debt of Rs. 51,000. It is also admitted that the plaintiffs in 
the suit of 1902 failed to pay the sum awarded to the widow on or 
before the 3rd December, 1906, or, indeed, at all. Several of the 
pleas put forward were found by the Subordinate Judge to be guite 
unsustainable. The only pleas of any importance relied upon were 
(1) that the suit instituted in July, 1915, was barred by section 11 
ot thé..Code of Civil Procedure, and that the claim of the plaintiffs 
was barred under the provision of that statute by a lapse of 12 years 
between the date of the decree in the first suit and the commence- 
ment of the second suit. 


These pleas have been already dealt.with. They are, in their 
Loylships view, quite unsustainable. Itas contended, as their 
Lordshjps understood, that Musammat Maina Bibi had by the deeds 
of 1907 assigned both her dower debt and her right to hold possession 


/ i 
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of her husband’s estate until that debt was paid. Itis doubtful CivibL 
whether She couid have done either of these things, but however that aaa 
may be, jt is clear she, in fact, never purported or attempted to do 
either of them. On the contrary, in those deeds she describes MAINA Bra 
herself as the absolute owner of the property of the deceased husband,  vAKIL 
and,purports to convey that absolute ownerghip to her donees. There AHMAD. 
i$ no ground for the contention, if it has been really put forward, that Lord 
because these deeds failto effect a transfer of the absolute ifterest with Atkinson. 
which they purport to deal, they operate to transfer the widow’s dower- 
debt and her right to hold possession of the lands till that debt is 
paid. By giving up the possession of the lands, as gn her deeds 
she alleges she has done, she bas undoubtedly lost her right to hold 
the possession of them. Their Lordships express no opiniqn on the 
point whether her representatives may not be entitled to recover the 
unsatisfied balance of the dower-debt. Ifshe has that right this 
judgment dges not alter it or interfere with its exercise in any way. 

She and her advisers have, in their Lordships’ opinion, taken an 
entirely, erroneous view of the effect of the non-payment by the 
plaintiff in the suit of 1902 of the sum decreed to be due to her. 
That failure did not convert her into the absolute owner of the 
immoveable property of her deceased husband, of which she had been 
in possession, nor did it confer upon her any proprietary interest in 
it or any right to dispose of it. The judgment appealed from was, 
in theire Lordships’ opinion, for the abovemcntioned reasons right, 
and should be affirmed, and this appeal be dismissed with costs, and 
they will humbly advise His Majesty accordingly. 

Appeal dismissed, 
Douglas Grant.—Solicitor for the appellants. 


Hy. S. L. Polak.—Solicitor for the respondents. 
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IN THE MATTER OF A VAKIL.* civiL 
Unprofessional DA uppressing of facts professionally known iid 


o Vakil— Responsibility of Vakil. 


A legal o e assumes a4 Serious responsibility in invok- 
ing the criminal Jaw on behalf of aclient. Before presenting MEARS, C. J. 
a complaint, he isebound to make due enquiries of the client PIGGOTT, J. 
and to act with such care and prudence that his good faith MUKERJI, J. 
could never successfully be questioned. 


Where a legal practitioner drafted and presented to a Ciim- 
inal Court a complaint in which he foolishly and with no dis- 
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Oe 
accused had not committed any criminal offence, he is guilty 
of professional misconduct, > 
Lalit Mohan Banerji (Government Advocate), for thesCrown 


Sty Tef Bahadur Sapru, Saila Nath Mukersi and Shambhu 
Nath Seth, lor the opposite party. 


The judgment of the Court was delivered by E 

MEARS, C. J.—A Vakil appears before us to show cause why he 
should not be removed from the roll of vakils or otherwise dealt 
with for that he, on the roth of April, 1923, drafted and presented 
to a Criminal Court a complaint in which he suppressed certain 
facts then professionally known to him, which would, if stated, have 
shown that one Nand Kishore had not committed the offence alleged 
against him or any criminal offence. 


It appears that there are two rival firms in Cawnrore who import 
betel leaves from the District of Midnapur in Bengtl. Consign- 
ments are sent from one of two stations, Denteen or Nikersen. Both 
these firms employed the same claims agent, one Nand Kishore, 
and in December, 1922 the firm of Baldeo Prasad Lachman Prasad 
had a claim against the Railway Company in respect of a consign- 
ment of betel leaves which had, according to them, gone bad, by 
reason of some default of the Railway. At this date or later the 
other firm also had claims on several consignments against the Rail- 
way Company. All these matters were in the hands of Nand 
Kishore for settlement. Some confusion arose about the respective 


.claims, due as we now know to the mistake of the Railway Company, 
‘over way bills No. 58 and 509, and the demands of one firm were 


intermixed with the demands of the other. Eventually, however, 
Nand Kishore advised his principals, Baldeo Prasad Lachman Prasad, 
to sue the Railway Company, and they did so on an allewation that 
the consignment was despatched from Denteen. As a fact it appears 
to have been sent from Nikersen, but this was in reality immaterial. 
At all events when Baldco Prasad Lachman Prasad took dction, the 
Railway Company looked into thes matter and discovered that pay- 
ment for the damage done to this consignment had been made to 
the other firm of Babu Lal Munna Lal. 


Mr. Hoon, Barrister of Cawnpore, appeared for Baldeo Brasad 
Lachman Prasad, and when on the 15th of January, 1923 the case 
was called on, announced that there had been a mistake, but that he 
had received the money, and the action might be dismissed. At 
that date he in,fact had received the money from the firm of Babu 
Lal Munna Lal, who had recognized that the payment was not 
intended for them. ; 

For some reason not apparent, some or all the members of the 
firm of Baldeo Prasad Lachman Prasad were dissatisfied with Nand 
Kishoré and wished to harass him with criminal proceedings. Some 
if not all the members of that firm were perfectly aware that their 
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own counsel had described the suit instituted by them as based upon 
a mistake, and they knew that it had been said in court by Mr. Hoon 
that he had received the money and the case could be dismissed. 


Nothing has been shown to ug to suggest that Nand Kishore 
acted in the slightest degree dishonestly, and indeed the Railway 
Cpmpany may have paid the money dilect*to the firm of Babu Lal 
Munna Lal, If, however, they paid it through Nand Kishore, it 
is evident thateNand Kishore paid it over to the firm of Babu Lal 
Munna Lal,as it was from that firm that Mr. Hoon had in fact 
received payment. 


e 

It must have been obvious to the firm of Baldeo Prasad Lachman 
Prasad that ncither Mr. Hoon nor the two other gentlemen who 
appeared for them in the Civil Court would lend themselves to a 
criminal prosecution, and it was equally obvious to them that it was 
desirable for, them not to run any personal risk of counter criminal 
proceedings when the vexatious nature of any criminal charge became 
apparent. Therefore they obtained a man of no position to act as 
their special agent in the intended prosecution of Nand Kishore. 
The person willing todo their bidding was Haidar Husain. The 
next essential was a lawyer who had to be aperson of dishonest 
methods ow grossly careless and credulous. 


Their choice fell on the respondent before us. He has told us 
that he discussed the matter with the members of the firm as well 
as with Haidar Husain, and also that he inspected the file of the 
Civil Court. He proved to be all that the most unscrupulous client 
could desire, for notwithstanding that he had read the plain state- 
ment endorsed on the claim by the court that Mr. Hoon had said 
that the money was paid and the suit might therefore be dismissed, 
he becamea party to the drafting of a complaint alleging crimjnal 
breach of trust against Nand Kishore. In the complaint he distorted 
the words used by Mr. Hoon, and in particular added the half truth 
that “the principals of the complainant have not yet received the 
money on the parcel”. Yet he, knew that the counsel acting for 
Baldeo Pigsad Lachman Prasad had asserted that the money had 
been paid to him, and he made himself a party to the request that 
the matter might be further enquired into by the police. 


e 

The complaint is manifestly a most improper document. What 
we have to decide is whether it was brought into existence by 
deliberate dishonesty on the part of the respondent, in which case 
he is unfit to remain a fhember of the profession, or whether it had 
its origin in carelessness, incompetence and a lack of sense of rẹs- 
ponsibility. 

There are circumstances which go some way to exclude any other 
theory but that of dishonesty, but the respondent in questjon§ put 
to him by the court somewhat lightened the gravity of the and 
led us to the conclusion. that in reality he had no appreciation of the 
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fact that he had any responsibility to the Criminal Court when 
presenting the complaint to it. We need not say that this is a 
wholly erroneous view of the duty of a legal practitionęr and the 
respondent was bound before presenting the complaint to make due 
enquiries of the clients and to act with such care and prudence that 
his good faith could newer successfully be questioned. His cgution 
should have been awakened at once when he found a man whom he 
knew to be of no position had been chosen to presgnt the firm of 
Baldeo Prasad Lachman Prasad for this particular case. Moreover, 
he knew from the inspection of the file of the Civil Court the state- 
ment whichehad been made by Mr. Hoon, and it was his positive 
duty to have required the clients to tell him :— 

I. «fhe date on which they alleged that Nand Kishore had 
received the moncy. 

2. The person from whom the money was received. 

3. The amount of such money. ; 

4. On whose behalf it was received. í 

5. In whose hands the money was at the moment of drafting 
the complaint. 

These questions would, in our opinion, have been put by a careful 
and cautious practitioner and they were also essential facts which 
should have been set out inthe complaint. Had these questions 
been asked, it would at once have become apparent to the respondent 
that they could not be satisfactorily answered and it would then have 
become evident to him that he was being invited to involve himself 


in a very doubtful and dangerous transaction. He has asserted 


before us that he had no dishonest intentions but he admits that he 


‘now realises that he acted at least with great foolishness. We express 


the strongest disapproval of the conduct of the respondent in this 
mgtter and it is advisable for him to remember in future the serious 
responsibility which a practitioner assumes in invoking the criminal 
Jaw on behalf of a client. He seems to have regarded his function 
as that of a mere machine and his oniy duty to transmit te the court 
any half truths and insinuations which his clients desired him to 
record. We commend Mr. Mir Ali Raza, the Deputy Magistrate, 
for bringing this matter to the notice of the court, but we are 
surprised to find that when an application came up before Mr. K. G. 
Banerji, District and Sessions “Judge, he made observations «which 
showed that he entirely overlooked the manifest duty of a legal 
practitioner to the court and regarded the matter» as one exclusively 
between the client and the lawyer. In, this he was undoubtedly 
wrong. Witt some hesitation we give the respondent the benefit 
of the doubt and allow him to remain a vakil of this Court. His 
conduct, however, deserves censure, and though we.discharge the 
rule issued against him, we order him within 21 days to pay to the 
Registrar the sum of Rs. 250 being the costs incurred by the 
Gov ent in this matter. If default in payment is made, such 
default is to be communicated to the Court. 
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ae HIGH COURT. 
GOPI NATH AND ANOTHER (Plant ffs) 
eu, VErSUS 
es l RAM NATH (Defendant) * 


Co- -operdtive » Societies Act of r912, section 43—Rules under, rule 

- 20—Provisions of-—DisButé relating to election of Directors 
of a Co-operalive Bank — Suit filed in Civil Cougt— Whether 
maintainable. 

Any dispute bourré election of the officers of a, co-ope- 
rative society must be referred to the Registrar of Co-operative 
Societies, No suitis, therefore, maintainablein a Civil Court for 
declaration that: the defendants’ election as Directors of a 
society “is not legal, f 

SECOND APPEAL from a decree of K. G. HARPER ESQ., Subordi- 
nate Judge of. Muttra, reversing a GOTE of BABU PRATAN SINGH, 
Munsif, 


Satish Chandra Das, tor the aie, 
The othr party was not, represented. ea 
_ The judgment of the Court was delivered by a 


DANIELS, J.—This is an appeal by two preference ‘share nade 
in the Muttra. District Co-operative Bank. The appellants were the 
plaintiffs in the trial court. They brought a suit against four defend- 
ants fora declaration that the latter had not been legally elected 
Directors of the Bank and for an injunction to restrain them from 
acting as such. The Directors were elected fora period of thre 
years. Owing to the delay which has taken place in the hearing ó i 
the appeal, that period has now: expired and it may be for this reason 
that the three’ surviving defendants are not now represented before 
us. The fourth défendant died while the suit was pending. ` 


‘The facts of the case are briefly these :—A meéting was held on 
21st September, 1921 for the appointment of four Directors under. 
the bye-laws of the Society. The society was one constituted under 
the Ce-operative Socicties’ Act of 1912. The meeting was`a disorderly. 
one and about 4 p. m. it was adjourned by the Chairmap,. It was: 
adjourned on the ground that the meeting could not be concluded by: 
day-light, but the ‘Subordinate Judge also finds that the meeting was 
so-disorderly that from the very beginning of the meettng, the Chair- 
man, who was the Collector of the district, was unabie to make. 
hiniself heard-except by means of a megaphone. „After the Chairman. 
had left, the party of B. Ganga Prasad, which was opposed tọ the 
candidates favoured by th€ Chairman, continued the meeting en thé r 
own account and En to elect certain persons as Directors. 

tS. A. No. 798 of 1923. 
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The Chairman had originally adjourned the meeting. until the 
next day, September 22nd, 1921. On that day, finding that a number 
of supporters of the defendants had gone away under the 1npression 
that the proceedings were finished, he further adjourned the meefing 
till October the 4th.. On 4th October a resolution was proposed by 
B. Ganga Prasad's party urging that an election had already thken 
place and no election remained to be carried out. This resolution was 
disailowed by the Chairman. B. Ganga Prasad’s party then left 
ie-meeting in a body, and the persons remaining proceeded to elect 
the ‘four defendants as Directors, 


It is clearly proved that the Chairman acted both at the meeting 
of October the 4th and previously as a partisan. He was strongly op- 
posed to the candidature of the persons favoured by B. Ganga Prasad’s 
party and desired to prevent their election if possible. The point 
which we have to determine, however, is, in the first pjace, whether 
the suit filed by the plaintiffs lies in law. The question depends on the 
interpretation of rules framed by the Local Government under section 
43 of the Act. The Act is in many ways a skeleton Act and leaves 
very many important matters to be determined by rules. The rule- 
making power is contained in section 43 and is framed in the widest 
possible manner. It gives the Local Government a general power 
to make ruics to carry out the purposes of the Act, and then proceeds 
to enumerate twenty particular points in respect of which rules may 
be made. The enumeration of these. points is preceded by the 
words “in particular and without prejudice ta the generality of the 
foregoing power.” Among the special points mentioned in clause 
(1) is “any dispute touching the business of a society between 
members or past members of the society’: The section lays down 
that such rules may provide for any dispute being referred to the 
Registrar for decision, or, if he so directs, to an arbitrator or. 
arbitrators. Any rules made under. this . section are to be 
published in the local official Gazette and on such publication are to 
have the effect of law. Rules have been made inder this section 
and were published in the United*Provinces Gazette cf December 
6th, 1919, part I, page 1763. They provide, among other matters, 
that any dispute of the nature specified in clause (L) of section. 
43 shall be’ referred to the Registrar, who may either aecide 
it himself or refer it for decision to a single arbitrator appointed by 
lim or to three arbitrators of whom he shall appoint the chairman. 
Fhe’ Registrar or the arbitrators are given the powers of a Civil 
Court for the purpose of summoning witnesses and it is laid down 
that their award shall be enforceable by a Civil Court in the same 


mahner as if it were a decrec passed by such a cout. It is alsoi . 


provided that no such award shall be called in question in any Civil: 
or, Revenue Court. ° 


It Ws been contended before us as it was contended in the courts 
below, that the word “ bugingss”’ in the Act and in these rules js 
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confined to money business such as the giving of loans to members 
and the settlement of money claims. Having regard to the very 
wide form in which section 43 and the rules made under it are 
coyched, we think that the word “ business” was not intended to be 
understood in any such restricted sénse. The election of its officers: 
was certainly a part of the business of the sgciety and we think that 
the “intention of the Act was that this and any disputé of a similar 
character should be referred for the decision of the Registrar or the 
arbitrators appointed by him in accordance with the rules made under 
section 43 and not tothe Civil Court. It is further contended 
before us that a reference was made to the Registrar after the suit 
had been filed. The parties agreed to refer it to arbitration and 
named the Registrar of Co-operative Socicties as arbitrator. Ona 
reference being made to him, he declined to act. This was a refer- 
ence to arbitration under the provisions of the second schedule of 
the Civi! Procedure Code and is entirely distinct from the procedure 
R ER, by ruie 20 of the Rules of 3rd September, 1919. -In 
a réference to arbitration under the Civil Procedure Code an arbi- 
trator has full discretion either to act or to decline to act, whereas if 
the dispute had been referred to the Registrar under the rules,-he 
would have been legally bound either to decide it himself or to refer 
it for decision in accordance with the rules. 

For these reasons we think that the court below was right fh 
holding» that the suit was not maintainable. We, therefore, dismiss 
the appeal but without costs as the respondents are not represented. 


Appeal dismissed. 
RAM SEWAK 
aa Versus 
: EMPEROR.” 


Penal Code (Act XLV of 18609, section r0o0o—Picking a quar nk 
Appellant subsequently attacked with lathis—Hitting back int 
self-defence—Whether justifiable. 

Where after picking a quarrel and trying to hit one B, appel- 
*lant ran for his safety from a subsequent attack with Jathis 
made on him by &, and after running some distance, found that 
he could nofvery well make his escape and he turned round and 
hit B a blow and kjlled him, held, that the appellant acted] in 
self-defence and could not be convicted, 
CRIMINAL APPEAL from an order of BABU TRILOKI Naty, 
Second Additional Sessions Judge of Cawnpore at Fatehpur. 


N. C. Vaish, for the gppellant. e. | 


I 
Sankar Saran (Government Pleader), for the Crown. Ns a 
* Cr. App. No. 642 of 1924. 
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CRIMINAL The following. judgment was delivered by l 7 


1984, `:. MUKERJIj J.—The appellant Ram Sewak has ‘been-“fonvicted ° 
RAM, SEWAR) by the learned -Additional Séssions Judge of Cawnpore, éitting at 
aoe ee atehpur, of the affence under-séction 304 of the: Indian Penal-Caile, 
EMPEROR; inasmuch asihe caused the. death’ of ‘one Kalka’ Singh, and’ of* ‘the 
ivi irii, pa offence under section 23¢3 ofthe Indian Penal Code, on the grqund 
i that he caused hurt to Baij Nath. 4 7 te è 
`. The’ case fof the ptosecution‘was this. Baif Nath was purchasing 
some sugar’ atte shop of one Bhagwandin. Rata Sewak arrived 
düd asked Baij‘ Nath how it was that hé had taken his own labourers 
(Ran Sewak’s làBoùrers) to dd’ his (Baij Nath’s) work while his 
(Ram Sewak’s) work was suffering. Baij.Nath replied that he had 
dohe the act already and proposed that the labourers should work for 
Ram Sewak gir the following day. Ram Sewak was not ‘satisfied 
with this “reply atid he tried to strike a blow with a lathi on Baij 
Nath? "Fhe latht struck partially the roof under which Baij Nath was 
and it partidlly stiutk Baiji Nath also. Kalka Singh, a relatioa of 
Baij’ Nath, arrived at this moment; and some helpers of Ram’ Sewak, 
cried Ram Raj and Gayadin, also arrived on the scene. The three 
lašt- mentioned beat Kalka Singh and Baij Nath and Kalka Singh 
fell"unconscious on the‘ground. Tiwo'days later Kalka Singh died. 
This story for the prosecution has‘hot been believed by tRe learned 
Additional Sessions Judge, in the main portion ‘of it.» Gayadin was 
never sent up, and the learned Sessions Judgehas’acquitted Ramraj 
The learned Judge has- found that human blood-was-found at or near 
the, platform: @f Gayadin, a relation of Ram Sewak, and he has believ- 
ed the defence story in so far as it states that Kalka Singh received 
his injuries near the platform of Gayadin. To reconcile the fact that 
blood was found near the platform of Gayadin, and the alleged fact 
that a part of the tiled roof of Bhagwandin’s shop was fouad damag- 
“i 1 ed, the learned Judge camé to the conclusion that the fight must 
a have started at the shop of Bhagwandin and must have continui 
as till the parties arrived at the platform of Gayadin. Indeed the 
>o | Judge's finding.is that Ram,Sewak, the appellant, drew the ‘quarrel 
. na. ay Upon Aymself by hitting, or- trying .to, hit, -Baij..Nath, that hetwas 
thereupon attacked by Baij Nath and Kalka Singh, that.Ram Sewak 
ran Away for, his safety to the, house-of Gayadin but, there instead of 
taking shelter,in.the:house, he:turned back-and used his lathi against 
Baij : Nath .and:Kalka Singh. It has:been urged: by the learned 
baunsel, appearing for the appellant, that ever if wè? accept his story, 
as found by the'learned Session- Judge,’ tha appellant was striking 
in self-defence* and he corimitted ‘no offence. The I¢arned ‘Judge 
bas got over this argument by stating that Ram Sewak drew ‘the 
quarrel upon ‘himself by: trying to hit Baij Nath and that, therefore, ° 
he had no subsequent right of self-defence. I have already indicated 
° that the earned Judge was of opinion that Ram Sewak’s duty it was 
to havé taken shelter in the house of Gayadin. 
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Taking the findings of the learned Sessions Judge, I am not 
sure that dis conclusion in law is correct. Assuming that Ram Sewak 
picked the quarrel and tried to hit Baij Nath, he ran for his safety 
from the subsequent attack made on him by Baij Nath and Kalka 
Singh. If, after running some distance, Ram Sewak found that he 
could not very well make his escape, and if he turned round and hit 
ae blow, it must be said that he hit -in self-defence. Ram Sewak 
might be punished for having picked the quarrel and having struck 
the first blow atthe shop of Bhagwandin. But Kalka Singh and 
Baij Nath Singh bad no right to take the law into their own hands 
and chastise Ram Sewak by trying to hit him with lathis. Asa 
matter of law, therefore, Ram Sewak wouid be, in my opinion, justi- 
fied in taming back and defending himself against an attack with 
lathis. I would also mention that an attack with lathis was Mkely to 
credte a reasonable fear of grievous hurt being caused to Ram Sewak 
and Ram Sewak would be justified in striking with a lathi in self- 
defence to‘the extent of causing grievous hurt, or even death, vide 
sectfon 100 of the Indian Penal Code. The medical evidence shows 
that there was only one fatal blow that was received by Kalka Singh. 
The injuries 1eceived by Baij Nath are admittedly simple. Baijnath 
admits that affer Kalka Singt fell, no further blows were inflicted 
upon him., On the finding, therefore, of the learned Sessions Judge, 
Ram Sewak would be entitled to an acquittal on the ground that he 
struck: in self-defence. = 

[ His Lordship examined the evidence. ] 

I hold’that either on the facts accepted by the learned Additional 
Sessions Judge, or on’ the story tricd to be established on behalf of 
the defence, Ram Sewak struck in self-defence and he is entitled to 
an acquittal. l l 

I set astle the conviction and the sentence and order that Ram 
Sewak be released. 


Convection sel astde. 


7 a 





SHEIKH MUHAMMAD AKBAR X 
" VCI SUS l 
: EMPEROR.* a 


Criminal Procedure Cote (Act V of 1898), section 528—Juris- 
. diction—Case lransferred by District M agistrate—el’resh transfer 
< ordered by Stub-Divisional Magistrate. ° 

_ Where a Sub-Divisional Magistrate ordered a transfer of 
certain. cases to- his own file after the District Magistrate had 
_ transferred them from one Magistrate to another, held, that the 
Sub-Divisional Magistiate’s order was ullra-vites. 
ag - * Cr. Mis, No. 213 of 1924, 
e p è 
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t24 HIGI COURT |a. WIR a 
CRIMINAL APPLICATION for transfer. É 
1934 The facts appear from the judgment. : -> o 

CARIK , Saila Nath Mukerji, for the applicant. ` ° 
aera ae Lalit Mohan Bane jt (Government Advocate), for the Crowf 

ae Narmadeshwar Prasad Upadhiya, for the opposite party. 

EMPEROR, ‘The following judgment was delivered by ° 
Mukerji, J. 


MUKERJI, J.—This is an application for transfer of two cross 
cases now, œ% facto, pending before Mr. Janki Nath Sahai, a Magis- 
trate of Azamgarh, exercising the powers of a Sub-Divisional Magis- 
trate. l - 


It appears that one Decpu filed a complaint against one Akbar. 
The case was sent to the court of an Honorary Magistrate, Rai 
Sahib Babu Din Dayal Sahu. Akbar filed a cross’ complaint, which 
was also pending before the said Honorary Magistrate. Akbar 
induced the Officer to send the cases back to the Sub-Divisional 
Magistrate, evidently because Akbar did not want that Sahu? Din 
Dayal should hear the cases. The learned Sub-Divisional Magistrate 
returned the cases. Akbar then applied to the District Magistrate 
for transter. The learned District Magistrate transferred both the 
cases from the file of Sahu Din Dayal to the file of the Tahsildar 

æ Magistrate. Then, it appears, that Deepu put in an application “be- 
fore the Sub-Divisional Magistrate asking him for transfeyring the 
cases from: the court of the Tahsildar Magistrate. Babu Janki Nath 
Sahai passed an order dated the 27th of August, 1924 and thereby ` 
purported to have the cases transferred from the file of the Tahsildar 
Magistrate to his own file. i 


In this transfer application two points ate made. One is that 
the Sub-Divisional Magistrate had no jurisdiction to practically set 
aside the order of the District Magistrate transferring the cases to 
the court of the Tahsildar Magistrate. The second point is tbat 
having regard to the temper expressed in his order dated the 27th 
of August, 1924, the applicant Akbar feels that he would not have 
impartial justice at the hands of the learned Sub-Divisional Magis- 
trate. 


On the first point, it is pointed out by Deepu’s counsel and also ` 
by the learned Sub-Divisional Magistrate that the learned District 
Magistrate has, so to say, condoned the order of transfer passed over 
his shead by the Sub-Divisional Magistrate. Thefe can be no doubt 
that under section 528 of the Criminal Procedure Code a Sub- 
Divisional Mafistrate has the power to withdraw any case pending 
before a Subordinate Magistrate. This would give jurisdiction’ to 
Babu Janki Nath Sahai to withdraw the cases pending before the > 
Tahsildar Magistiate. But, in my opinion, the section cannot be so 


ALH ee 


° rdad ag to imply that after a District Magistrate has transferred 
certaif cases from one file to the file of another Magistrate, a Sub- 
° Divisional Magistrate, who is subordinate tp the District Magistrate, 

r *. $ p i e 
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has jurisdiction to nullify that order by ordering a fresh transfer of 
the cases to his own file. There is a clash of jurisdiction and 
authority in a case like this and it must be ruled and I do rule that 
the” Sub-Divisional Magistrate's order dated the 27th of August, 
1924 was ulira-vires. The cases must, therefore, be still, in law, 


takefi as pending before the Tahsildar Magistrate. 


It has been urged that the District Magistrate’s order, which I 
will quote presently, may be taken as withdrawing, by his’ own 
authority, the cases from the court of the Tahsildar Magistrate and 
transferring them to the court of Babu Janki Nath &ahbai.; The 
language is this: ) 

“Seen, The cases will be disposed of by the Sub- Divisional 
Officer, He has every right to take them on his file”, ` 

I am not satisfied that the learned District Magistrate was really, 
by the use ef the language mentioned, transferring the cases from 
the gourt of the Tahsildar Magistrate to the court of the Sub-Divi- 
sional Officer. He does not assign any reason which would be 
necessary for him to record under clause (5) of section 528 of the 
Criminal Procedure Code. The’ statement that the Sub-Divisional 
Officer has every right to take the cases on his file goes to show that 
the learne District Magistrate was merely approving of the action 
taken by the Sub-Divisional Officer. 


I, accordingly, set aside the order of the learned Sub-Divisignal 
Officer passed on the 27th of August, 1924 as also the order of the 
learned District Magistrate dated the oth of September, 1924, lest 
the latter should create any further complication in the case. 


In the view of the law I take, it is not necessary to discuss the 
second point. I will, however, point out to the learned Sub-Divisional: 
officer that®°use of strong language by a court is never calculated to 


satisfy the litigant public before it. An Officer is sometimes bound: 


to leel strongly on particular occasions, but as soon as he expresses 
himself strongly, he gives himself away and if he raises, by his 
language, an apprehension in thé mind of a party that the Officer is 


prejudiced, the Officer has only himself to thank. Besides, a calm 


state of mind is absolutely essential for the disposal of all cases: 


whether civil or criminal. 


On the ground already stated, I order that the cross cases now 
on the file (but without jurisdiction) of Babu Janki Nath Sahat be 


transferred to the court pf some stipendiary Magistrate other than’ 


Babu Janki Nath Sahai, at the head-quarters at Az&mgarh, as the 
learned District Magistrate may choose. l i 


Š Case transferred.. 
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CRIMINAL AZIMUDDIN 3 ae xg 
| aaa VEY SUS i : 
~ KING -EMPEROR.™ - Ki 
October, 20. Eycise Act (Local Act, -1910), section 64—Servant appointed Po 
MUKERJI, J. - watch: palm- -grove—Selling toddy afler pes hours—Mas- 


lers Liability, if any. ' 
Where a license-holder allowed his- setvant to. stay in his 
palm-geove in order, to keep watch over the.trees and the juice, 
and the servant sold toddy after the prescribed hours, in 
. the said grove, held, that the master coyld not be convicted 
under section 64 of the Excise Act read with section 71 of the 


game Act. 
CRIMINAL REFERENCE made by D. C. HUNTER ESQ., Ses- 


sions Judge of Allahabad. , — 
The facts appear from the judgment. 
Zahur Ahmad, for the applicant. 
The Crown was not represented. 
= The following judgment was delivered by ee 


Mukerji, J. MUKERJI, J.—Without discussing the law on the ne at. enpi, 
it seems. to be clear that in this case there should have’ been no 
conviction of Azimuddin under section 64 of the Excise Act (Local 
Act, 1910) read with section 71 of the same Act. g 


Azimuddin’s servant was found selling toddy after the preseribed- 
e hours, not at the shop of Azimuddin but in a palm-grove. The 
learned Sessions Judge, who has made the reference, presumes, and 
very correctly, that the object of the servant being allowed to stay- 
in the grove was to watch the trees and. the juice, and not to sell toddy.. 
If the servant took it into his head-to keep some. toddy for himself: 
and to.sell it after the prescribed hours, no amount. of precaution on 
the part of the master could prevent this. The object of the enact-’ 
ment as contained in section 7I of the Excise Act seéms to have 
been this. Where, however innocently, the holder of a license puts 
his sérvant in a position in which he would have an oppoituyity of 
contravening the law,.the master is as much guilty as the servant. 
In this particular case it has not been stated whgt were the precau- 
tions which the master, Azimuddin, could have or should have taken, 
in order to prevent his servant from selling“toddy at his own hut. 
e Accepting the reference made by the learned Sessions Judge of 


Allahabad, I set aside the conviction of Azimuddin jinder section 
64 of the Excise Act of 1910, and also the sentence. The fine, if 


. pđid, will be refunded. Azimuddin is represented in this Court by 
learned counsel. 
e Reference accepted. 
* Crim. Ref. Na. 558 of 1924, o 
i ms f f C] e 5 
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i NANHE LAL 
versus 
= x EMPEROR.” œ : 
Public Gambling Act (IIT of 1867), seclion 5—Premises raided 
by Assistayt Superintendent of Police without warrant—Persons 
arrested-—Huidence laken by Magistrate of one of those arrested 
—Conviction—lilegality of. l 
An Assistant Superintendent of Police, who wa$ not autho- 
lized to search a place without a warrant under section 5 of 
the Public Gambling Act, raided certain premises and arrested 
certain people, including the applicant, and took possession 
of some dice and other instrumentS of gaming. ‘The court 
examined one of the persons arrested on oath and convicted 
‘the othérs. Held, that as the search was illegal, the presump- 
è tion under section 6 of the Gambling Act did not arise, and 
the Magistrate was not authorized to take the evidence of any 
one of the persons illegally arrested. 


CRIMINAL REVISION from an order of H. J. COLLISTER ESQ., 
Sessions Judge of Farrukhabad. 

The material facts appear from the judgment. 

A. Sanyal, for the applicant. = 

R. Malcomson (Assistant Government Advocate), for the Crown. 

The following judgment was delivered by © © ; m 

MUKERJI, J.—This is an application by one Nanhe Lal to obtain a 
reversal of his conviction under section 4 of the Public Gambling Act 
(Act No. JII of 1867). l l . 

It appears that an Assistant Superintendent of Police, who is not 
authorised under section 5 of the Public Gambling-Act to searcha place 
Without aavarrant, raided certain premises and arrested certain people 
in it; as to whom it is said that-they were gambling-in' the house. 


Nanhe Lal was convicted by the “Magistrate who heard: the case under 
section 3 and- under section 4:of the Gambling Act. “The ‘learned 


‘Sessions Judge on appeal ‘set’aside his coriviction under section 


3 on ¢he ground that it had not ‘been proved that Nanhe had taken 


part in organising the gaming» ae z 
In this Court it is contended that the only ewdence on- which it 
has been found that theeplace was a public gaming þlace consists of 
the statement of.one Bulagi and the fact that certain ‘ dice-and other 
instruments of -gaming- were found at the place. It is urged that 
the circumstances and the evidence relied upon are both itiadmissible 
in evidence. It having been found that the search was illegal» the 
presumption under section 6 of the Gambling Act does n& arise. 
It follows, therefore, that the presence of dice and the board and the 

* Cr, Rer, No. 480 of 1924. 
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CRIMINAL pot by itself does not raise any presumption that the premises were « 
1024 being used asa common gaming house. As to the evidence of 
——" Bulagi it appears that he was one of the persons arrested ‘during the 
NANHE LAL raid. He could be rightly examined on oath, as had been done,eonly 
Emperor, incase the premises were entered into under the provisions of the 
— Act (vide section 10 of*the Act). As it has happened, the premises 
Mukerji, J. were not entered into under the provisions of Act III of 1867. They 
were entered into contrary to the provisions of the Act, and, there- 
‘fore, the Magistrate was not authorised to call upon one of the 
persons arrested to take oath and give evidence in the case. Thus 
the presumftion and the direct evidence both go. The result is that 
the conviction of Nanhe Lal cannot be upheld. 
I allow the application, set aside the conviction of Nanhe Lal 
under section 4 of the Gambling Act and order that the fine, if paid, 
be refunded. 


Appl ication al lowed. 


CIVIL NADIR HUSAIN ( Plaintif) °- 

1924 VEISUS 
ee SADIQ HUSAIN (Defendant) .* ° 
LINDSAY, J}. Pre-emptton—T wo co-sharers in a propert y— Possessing equal rights 
KANHAIYA of pre-emption—Sale of properiy—Defendant becoming co-sharer 

LAL, J. before ihe suit but before final decree. 


Where two co-sharers in a property have equal rights of pre- 

e emption, these rights ought to be given effect to. eimir Hasan 
v., Rahim Baksh, 1. 1. R., 19 All., 466 and Abdullah v. 
Amanatullah, I. L. R, 21 All., 292 and Vithaidas v. Kanhamdas 
Soni, I. L. R., 44 Bom., 887, referred to. è 


, While plaintiff’s suit to pre-empt the sale of a certain 
fractional share of a house was pending, the. purchaser of the 
property took a transfer of a portion of the premises from one 
AR. AR sued his transferee for the avoidance of the deed 

e of transfer on the ground of fraud. Before A R’s syjt was 
decided, plaintiff obtained a decree from the first court. A R’s 
“"suit was ultimately dismissed. In the meantime the plaintiff 
had obtained a decree in pre-emption suit. The appellate 
court held that the defendant became a co-sharer with effect 
from the date of purchase from fl R and dismissed the suit. 
Held, that the Lower Appellate Corut was perfectly entitled 
to take the course it did, ° . 


a Held, further, that the plaintiff being entitled equally with 
ee defendant to pre empt, he was ehtitled to a decree for half 
he share sold. f 


* 5, A. No, 1022 of J923. 
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SECQ@ND APPEAL from a decree of BABU BAIJNATH. DAS, 
Second Additional Judge of Gorakhpur, revere a decree of PAN PIT 
RAGHUNATH PRASAD, Munsif. , TEE 


* The facts appear from the judgment. e Re es 

M. Walt-+llah, for the appellant. oo =. Hee am oo 

Gulcaré Lal, for the respondent. ` o Ei 
__ The judgthent of the Court was delivered by 


LINDSAY, J.—This is a pre-emption second appeal. The plaintiff 
is the. appellant and the case has to be decided in, acgordance with 
the provisions of the Mohammedan Law of pre- emption. 


The suit was a suit to preempt the sale of a certain. fractional 
share of a house which was carried out by a document dated the 
20th October, 1921. 


The plaithtiff brought his suit for pre-emplion on the 24th April 
1922. 

While that suit was pending, the purchaser of the property, on 
the 15th July, 1922 took a transfer of a pon: of the premises 
from one Ali Raza. 


Before the suit for pre-emption was decided, Ali Raza, on the 
21st November, 1922, filed a suit against his transferee for the 
avoidanee of the deed of transfer on the ground of fraud and yndue 
influence. 


Before this latter suit was decided, ike pre-emption suit of the 
plaintiff-appellant was decreed on the 6th of December, 1922 by the 
court of first instance. 


The finding of the Munsif was that the ste of the 15th July, 
1922 in favour of the vendee had not been proved, , E 


. The defendant appealed to the District Judge and when the case 
came up. there, the appeal was allowcd and the parantes suit wag 
dismissed in its entirety. 


The learned Judge of the loer appellate court took notice of the 
fact that after the pre-emption suit had been decided by the Munsif, 
the suit brought by Ah Raza for avoidance-of the transfer was with- 
drawa. The learned Judge, ‘therefore, being of opinion that the 
result of the : withdrawal was the failure of the suit and consequently 
the establishment of the transfer which Ali Raza had previously 
executed in favour of the purchaser in the pre-emption suit, held that 
on the facts as they stood ıt was established that tke purchaser was 
at the time of the first court’s decree a co-sbarer in the propesty. 
He held, therefore, that the piaintitff had no^ better right of ' ae 
emption ‘than the purchaser and so he dismissed’ the suit. — . 


It has been argued béfore us in appeal that the slags wal 
the court below was in error in coming to this decision è point 
taken is that he was not, entitled to take notice of anything which 
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happened subsequent to the date of the decree of the couré of first 
instance so as to arrive at a decision that the transfer executed by 
Ali Raza in favour of the purchaser was a valid transfer. ° 


We do notagree with this.” It seems to us that the learned 
Judge was perfectly entitled to take the course he did. He had 
before him the fact that the transfer which had been challenged by 
the transferor had become established by reason of the withdrawal 
of the suit which was ' brought for the purpose of challenging it, 
and’ his decision on this point obviously must relate back to the date 
of the transfer, namely the 15th July, 1922. We think, therefore, 
that he was entitled to hold that at the time of the decree of the 
court of first instance in this compromise suit, the vendee was a co- 
sharer in the premises, a portion of which had been sold and was 
sought to be pre-empted. 


.On this part ôf the case, therefore, we think the argument of the 
appellant must fail. o 


Another point raised here with reference to the transfer is this, 
namely that it is argued that the transfer made by Ali Raza being 
the transfer of an undivided share, the doctrine of “Mushaa” applies 
and the transfer is invalid. As to this all we can say is that no such 
point was raised in the court below and we have befdre us no 
materials which would enable us to decide the question if we allow 
it to be raised. ) i 


There remaing only a third point which is a pure point of law and 
which is raised in. the 6th ground of the memorandum of appeal. 
Dr. Wali-ullah for the appellant contends that in any case the court 
was wrong in dismissing the pre-emption suit in its entirety. He 
cites certain rulings of this Court and also of the Bombay High 
Cotirt in this connection. It certainly has been held by tĦis Court in 
Amir Hasan y. Rahim Baksh €) and Abdullah v. Amanatullah ($) 
that where two co-sharers in a property have equal rights of pre- 
emption, these rights ought to be given effect to, and the rulings of 
this Court have been accepted by a Bull Bench of the Bombay High 
Court in the case of Vithaldas v. Kauhandas Soni (*). The Calcutta 
High Court, it is true, has taken another view, but we are bound to 


follow the decisions of our own Court. E 


If we give effect, therefore, to the law as laid down in the rulings 
which have been referred to, it seems to us that in any case the 
plaintiff here was entitled to a decree fore pre-emption of half the 
‘property transferred. 

e 


It has been argued before us and it certatnly scems to be the 
case that this question was not raised in the lower appellate court. 
Obviously it could not have been raised in éhe court of first instance. 
However we have to bear in mind that the appellant here was res- 


G) L L, R, 19 All, 466. (2) I. L. Rọ, 21r All, 292 
3) L L. R. 44 Bom., 987- 
e 


VOL. Xxiit.] HIGIE COURT t4i 


pondent in the court below and there was no occasion for him to file 
any written petition of objection against the first court’s decree. 
We think? indeed that the point ought to have been raised in the 
lowèr court and the respondent ought to have supported the decree 
of the court of first instance so far as it was possible for him to do. 
We do not know really whether this question was raised or not. 
All that can be said is that we do not find any indication of it in the 
judgment. When ali is said and done, however, the question isa 
pure matter of law and there will be no harm done to any party by 
its being raised in the stage of second appeal. We, therefore, allow 
this appeal in part for the reasons already given and feversing the 
decree of the court below direct that a decree for pre-emption of half 
the property transferred by the document of the 20th Octobtr, 1921 
be passed in favour of the plaintiff-appellant on payment of Rs. 15. 
We allow the appellant two months to deposit this money in the 
court of first "instance. On his failure to deposit the money, the 
rest will be that the suit of the plaintiff will stand dismissed with 
costs in all courts. As the plea upon which this appeal has succeeded 
was not raised in the cout below, we think the proper order to pass 
is that in case of payment of the pre-emption money by the plaintiff 
as directed, the parties do bear their own costs in all the three 
courts. 

Decree modified. 


BUDH SAGAR AND ANOTHER (Defendants) 
VEFSHS 


BISHUN SAHATL (Plaintiff) .* 


Specific Relicf Act (1 of 1877), section 2t—Ayreement between 

, brothers—Recognition of rights—Luture disputes lo be referred 

to arbitration—Suit by uncle—l’amily arranyement—Binding 
nalure of. 


Three brothers, AV, J aad R, owned certain property, On 
the death of R, an agreement was arrived at between the sons 
‘of N and f to pay an annual maintenance allowance to R’s 
widow for her life Subsequently A’s son brought a suit against 
Ps son and grandson for a partition in 1espect of his half shae 
of the property, which was settled by an agreement according 
to which the right of N’s son in the co-parcenary property was 
recognized and that of /’s son to act as manager of the family 
was acknowledged. ‘The agreement also provided that any 
future dispute should be referred to arbitration. After éhe 
death of /’s son, N’s son sued /’s grandsons for a partition of 
his half share, 


Held, that the agreement teferred to must be regarded as a 
family arrangement binding on the then members of th family 
as also on the members who were subsequently born. 

* **F. A. No. 26 of 1922. 
s 
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Held, further, that an agreement to refer future disputes had 

no such force and section 2r of the Specific Relief Act ( I of 

1877) did not affect the provisions of the Code of*Civil Pro- 

cedure and the plaintiff wag entitled to institute the suit inspite 

of his failure to have recourse to arbitration. Lala Muddun 

Gopai Lal v. Kitkftla Koer, [1890] I. L. R., +8 Cal., 0 341, 
referred to. 

FIRST APPEAL from a decrec of BABU PIAREY IAL RASTOGI, 

Additional Subordinate Judge of Basti. 


The facts are fully set out in the judgment. 
Surendra Nath Sen, for the appellants. 
Katlas Nath Katju, for the respondent. 

The judgment of the Court was delivered by 


KANHAIYA LAL, J.—The appeal arises out of a suit for partition 
of a half share of certain family property which was bréught by the 
plaintiff-respondent against the defendants who are his nephews. eThe 
family consisted of three brothers, Nageshar, Jageshar and Rameshar. 
Rameshar died leaving a widow Musammat Muna. On the 15th 
May, 1918,an agreement was exccuted by Bishun Sahai, son of 
Nageshar, and Raghubar Dayal, son of Jageshar, agreeing to pay a 
maintenance of Rs. 200 per year to Musammat Muna For her life. 
Subsequently a suit for partition was brought by Bishun Sahai against 
Raghubar Dayal and his son, Budh Sagar, in respect of his half share 
of the family property, which was settled by an agreement of the 
13th July, 1919, the effect of which was that the right of Bishan 
Sahai in the co-parcenary property was recognized and that of Raghu- 
bar Dayal to act as the manager of the family was acknowledged. 
Raghubar Dayal died in 1920. The present suit was brougbt by 
Bishan Sahai against his sons for a partition of his half share. The 
main defence urged on behalf of Raghubar Dayal was that the 
plaintiff had been born blind and was not entitled to a share in the 
family property and that he was precluded by the agreemtnt of the 
13th July, 1919 from bringing a suit, without referring the matter in 
controversy to the arbitration of one ‘Ram Dat. 


The court below was of opinion that the defendants tad failed to 
estabash that the plaintiff was born blind. 


[His Lordship discussed the evidence. | 
The onus lay on the defendants-appellants toe give strict proof 
that the plaintiff suffered from a congenital disability which excluded 


, him from inhefitance and that onus has not been discharged. 


* There is another matter which is still more conclusive on the 
point of the plaintiff's title. In 1919 when the plaintiff sued for a 
partifion of his share, the defence raised by Raghubar Dayal on be- 
half of pimself and Budh Sagar, according fo the learned Subordinate 
Judge, was that the plaintiff had been born congenitally blind. 
Raghubar Dayal did not, however, proceed with the trial of that issue. 
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He preferred to enter into an agreement with the plaintiff by which he 
recognized. his right as a co-parcener in consideration of the then 
plaintiff withdrawing his claim for partition and acknowledging him 
ashe then head of the family, and further agreed that if in future 
any male issue was born to the plaintiff then that very issue would 
be the heir of his property, and that if no male issue was born to 
Rim, the surviving male member of his family shall be “ his heir ” 
according to the Hindu law. There was a further agreement that 
if Raghubar Dayal showed any kind of dishonesty or unfair dealing 
as manager, the plaintiff would, in the first instance, refer the matter 
to the arbitration of Ramdat Kurmi and get it settled, er else seek 
his remedy in a competent court for the partition of his share. That 
agreement clearly acknowledges the title of the plaintiff as co-par- 
cener in the family property. The right of the plaintiff was ull 
then disputed; and that was the consideration of the agreement 
which operates as a family arrangement binding as much on the par- 
tiey there to as on their sons and descendants. In accordance with the 
agreement an application was filed in the court in which the suit for 
partition was pending, on the 28th July, 1915, whereby the suit was 
withdrawn; and the agreement above referred to was specifically 
mentioned therein as settling the matters in dispute between the 
parties at*the time. 


The learned counsel for the defendants- -appellants has called our 
attention to the decision in La/a Muddun Gopal Lal vy. Khikhila 
Koer (*) where their Lordships, dealing witha case in which a 
person had been deaf and dumb from his birth and was allowed a 
share, observed that it was quite natural for the other members of 
the family to have dealt with him with kindness and affection and 
even to have treated himas a member of the family entitled to 
equal rights. It may be that there might be circumstances in Which 
an afflicted brother might be treated with such consideration in 
order to promote the peace and welfare of the family andto consider 
acts done out of kindness and a ffection to the disadvantage of the 
doer if they may lead to considerable injustice. But that was a 
case im which the finding arrived at was that the person concerned 
was born deaf and dumb and was incapable of inheriting or succeed- 
ing to any property under the Hindu law; and the subsequent 
conduct of the other members of the family was sought to be used 
as evidence of the creation of new title by gift. No such considera- 
tion arises in this case. The agreement of the 13th July, 1919 does 
not create any new title.” It merely settled a dispute,which was then 
pending, recognised an antecedent title, and prescribed the manner 
in which the future management of the family preperty was to be 
carried on. “That agreement is, in our opinion, conclusive on the 
rights of the parties; and inasmuch as all the members of the famjly, 
as it then existed, were parties to,the litigation, for the setlement 
of which that agreement was executcd, we must regard it as a family 
1) [f8go] IL. R., 18 Cal., 341. 
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CIVIL arrangement,- or final scttlement of the matter in controyersy, as 


1924 binding on the then members of the family as on the defendants who 
—. were subsequently born. s 

ane As regards the objection that the agreement of the 13th Jily, 

v, 1919 precluded the plaintiff from bringing a suit for partition without 

E resorting to arbitration, We have only to point out that an agreefnent 

—- to refer future disputes has no such force and section 21 of the 

AR a Specific Relief Act (I of 1877) does not affect the® provisions of 


the Code of Civil Procedure and the plaintiff is not precluded in 
consequence from instituting the suit. On the other hand, the agree- 
ment gave Ktm the right fo sue for partition and that right remains 
unaffected by the failure ofthe plaintiff to have recourse to the 
arbitration of Ram Dat. This appeal must, tberefore, fail and is 
hereby dismissed with costs. 


A fheal dismissed, 


Giv HAZARI LAL (Defendant) 


i VErSUS a 
[ 

ae ABBAS MIRZA (Plaintif) .* 
November, ó. 


ane Pre-emplton—Siit for—Wajib-ul-arz, provisions of —Plaini*f a rela- 





LINDSAY, J. lion of vendor but not co-sharer—Not enhtled to claim pre- 
KANHAIYA em plion. 
LAL, J. i 


Where the wayjib-ul-arc of a village gave aright of pre- 
emption to ee Bhat haqiqi, (2) Bhai garibi and (3) Digar 
hissedaran-t-deh, heid, that a person who was a relation of the 
vendor but was not a co-sharer in the village had no preferential 
right toa co-sharer, Abdul I ahid y. IT ilayat Fusain, [1902] 
A. W. N., t09 and Ram Din v. Pokhar Singh, I. T. R., 27 AJL, 
553, distinguished. 


SECOND APPEAL from a decree of E. R. NEAVE Eso.. District 
Judge of Meerut, confirming a deéree of PANDIT J. N MUSHRAN, 
Subordinate Judge. ` 

M. L. Agarwala, for the appellant. 

Hamid Hasan and Kailas Chandra Mitral, for the respondént 

The judgment of the Court was delivered by : 


Lindsay LINDSAY, J—In our opinion this appeal must be allowed, 
The decision af the court below is erroneous. The suit was a 
sujt for pre-emption. The plaintiff in the case was a relation 
of the vendor but was not a co-sharer in the village. 


. On the other hand, the purchaser was a co-sharerin the village 
° but hot, related to the vendor. Both tħe courts below have held 
that in“spite of the fact that the plaintiff was not a co-sharer, he was 
* $. A. No. 1111 of 1923, 
; e 
@ = 
. e e 
s 6 e 
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entitled tp a decree for -pre- emption. This decision was: arrived at 
on the language of the zwajtd-ul-arg to which we must now refer. 
The langage of that document appears to us to be quite clear. It 
protides for a right of pre-emption in three classes of person, name- 
ly: (1); Bhat hagigt, (2) Bhat qaridi and (3) ‘Diger htssedavan t- 
deh. e 


The point which was raised in both the courts below was that the 
word “ Digar * in this context indicated clearly that it was necessary 
that the members of the first and second classes should also be co“ 
sharers in the village. In other words, mere relationship without 
possession of some proprietary rights in the village g gate no titie to 
pre-empt. 


e ^ 

The court of first instance was of opinion that the word “ Djgar ” 
did not import this sense into the context. The learned Judge of 
the lower appellate court was rather doubtful on this question of 
interpretation, but he was not prepared to differ from the view taken 
by the learned Subordinate Judge. It seems to us that the meaning 
of the wafib-ul-arz is perfectly plain and that no person can claim 
to pre-empt as a “ Bhai haqiqi ” or a “ Bhai qaribi” unless ‘he has 
got the further qualification of being a co-sharer in the village. 
. Mr. Hamid Hasan has cited to us two cases, Addul Wahtd v, 
Wilayat Husain (*) and Ram Din v. Pokhar Singh (°). It is 
sufficient for us to say that the language of the zajrd ul-are in these 
two cases was quite different from the language of the document 
with which we are now concerned. We allow the appeal, set aside 
thé decree of the court below and direct that .the plaintiff’s suit do 
stand dismissed with costs in all courts. 


Appeal allowed, 
(1) [rgoz] A. W. N., 109. , ' 
i (2) I. L. R, 27 All., 553 . j 


~ 





KHARAK SINGH (Judement-debtor) 
VEVSUS t 


LACCHAM SINGH (Decree-holder). * F 


Civil "Procedure Code (Act V of 1908), Order 20, rules 1 and 3 of 
` sch. 1— Pre emplion case—Judgment signed, dated and delivered 
in absence of farties— Plaintif ordered to pay pre-entption money 

— Order conveyed to parlies later on—Irreyularity—Effeci of. 
Where, in-a pre-emption case, the judgment was signed, dated 
and delivered in the absence of the parties or ‘their pleaders 
and witbout previous notice to them and the plaintiff was 
ordered to deposit the’ pre-emption money within three months 
of the date of delivery of the said judgment and where if was 
further directed that the order passed should be commtnicated 

i * Mis. Case No, 415 of 1924. À 
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“ 


, to the parties through the patwari, keld, that there was in effect 
n ho pronouncement of the judgment in law and that the plaintiff 
had no notice of it until the date when the dclivesy of the 
‘judgment’ was formally communicated to him by the patwari. 
The time for payment of the pre-emption money must, there- 
“= orè, be computed from the ‘date when the parties were informed 
by the patwari. ° ° 


ARET RENT under Rule 17 ofthe Rules and Qrders relating 
to Kumaun Division of the year 1894. 


' The material facts appear from the judgment. 


u Peary. Lai Banerji, for the applicant. 
Katlas Nath Katju, for the opposite party. 

` The folléwing judgments were delivered :— 

” KANHAIYA Lat, J.—This is a reference under rulé 17 of the 
Kumaun Rules, arising out of a suit for pre-emption brought by the 
plaintiff in the court of an Assistant Commissioner in Kumun. 
The Assistant Commissioner heard the suit on the 24th August, 
1921 and reserved his judgment. On the 14th of February, 1922, 
the Assistant Commissioner signed, dated and delivered his judg- 
ment, in the absence of the parties or their pleaders and without- 

pteviotis notice to them; and he directed that the order passed should 
Bb communicated to the partics through the patwari. The judginerit 
dirécted the plaintiff to ‘deposit the pre-emption money within three 
months of that date, but the plaintiff was not served with a notice 
of its délivery till ‘the 2 5th of February, 1922. He filed an appeal 
from the decreé about thé amount of the consideration money made 

payable by him, and about his costs; but his appeal was dismissed 
except about éosts on the 10th May, 1922. On the 25th of May, 
1922 he deposited the money required, but the judgment-debtor 
contended that that payment was not made within the time allowed 
by the decree. The Assistant Commissioner repelled that contention. 
His order was upheld by the Deputy Commissioner on appeal. But 
on a further appeal the Commissioner of the Kumaun Division held 
that the plaintiff ‘had~ failed td comply with the condition imposed 
by the decree and that his failure to do so nag converted the decree 


into ene in favour of: the vendees. 


The first ‘question referred for our opinion is whether the judg- 
ment of the Assistant Commissioner dated the 4th of February, 
1922 was validly pronounced within the meaning of Order 20, rules 


4 and 3 of schédule 1 of the Code of Civil Procedure. Section 33 


of*the Code of Civil Procedure requires that the judgment shall be 

pronounced in open court; and Order 20, rule 1 provides that after 

the case hasbeen heard, the court shail pronounce the judgment in 

open court either at once or at some futur@date, of which due notice 

shall be given to the parties or to their pleaders. Section 140 of 

the Code requires that all orders or notices served on or given to 
e @ .. : 
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any persoń under the provisions of ‘this Code<shall be in writing. 
-No such*notice was given in this case to the parties or their -pleaders. 
The judgment was signed and dated in the absence’ of the parties 
without any such notice having been previously, given; and we do 
not consider that such a delivery amounts in law tọ a -pronouncement 
within the meaning of the clear and mandatary provisions of Order 
20, rule 1 Of the Code.: There was in effect no pronouncement of 
the judgment, in law ; and the plaintiff had no notice of it until the 
25th of F ebruary, 1922 when the delivery of the ince ment was 
formally communicated to him. 


eee R 

The second point submitted for our opinion is whether the period 
of three months should be calculated from the date the jpdgment 
was signed in tie absence of the parties and without, previous noti¢e 


to them, or whether it should be computed from the 25th of -: 
February, 1922, the date when the parties were informed of the | 


prohouncement of the judgment through’ the patwari, In view of 
‘thé “clear provisions of the Code above referred to, a judgment signed 
and dated by the Presiding Judge in the absence of the parties or 
‘without previous notice to them.docs not stand on a higher footing 
than a judgment so signed and dated and kept by him in: his pecket 
or sent hy him for delivery to ‘his successor in office.’ ` The date of 
the delivery of the judgment must'in either case be the datæ when 
‘the: judgment is pronounced in open courl in the presence: of the 
parties or after previous notice to them. E t 

The notice, intimating the delivery of the judgment i in this CASE, 
was dated the 14th February, 1922 and asked the plaintiff to 
deposit the money within three months without any specification as 
to the date from which the pericd was to be computed. “But the 
decree, whieh followed the judgment; expressly directed ‘the paynfent 
of the money within three months from its date, that is from‘ the 
4th February, 1922. The plaintiff obtained copies of the judgment 
and the decree, and he filed them with his appeal ; but his appeal 
was unsuccessful except about ehis costs, and in other VER DELLS that 
decree was affirmed. 


The law of this country only contemplates the giving of a “notice 


of ane intended pronouncement ~of a judgment. It does not con- . 


template the giving of a notice after such pronouncement has been 
effected. The prenouncement was, therefore, irregular. But asthe 
decree explicitly required the payment of the money within three 
months from the 14th of February, 1922,-and the plaiftiff had notice 
of it, the time of payment must be computed from:.the 14th‘of 
February, 1 1922,as directed by it; and the failure to make such 
payment must attract the consequences which the decree describes. 
The plaintiff! is bound bythe decree and cannot, ay long as “tht 
decree stands, be allowed to go behind or question its terms. 
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CiVIL With the above éxpression of opinion the record will be returned. A 
The costs of the reference in this Court will be assessed at Rs. 32 e 


I 
1934 and ought to be allowcd to the defendants-vendees from the plaintiff. 
KHARAK . . 
‘SINGH MUKERJI, J.—I entirely agree. I lay particular stress onethe 
v. fact that the decree of the first court was affirmed on appeal. 
“LACGH AM ` 
SINGH. ; Record returned. 
K anhàiya > \ = i 
: DEBIGIR TAPDHARI 
CRIMINAL por 
1924 : EMPEROR.” : 


December, 22, Penal Code (Act XLV of 1860), section 173—Refusul to accept 
ae sumimons—No offence. 
MUKERJI, Js Mere refusal to accept a summons from the hands of a police 


_ officer is not sufficient to constitute an offence under sections173, 
Indian Penal Code. 


CRIMINAL REFERENCE made by R. L. YORKE EsQ., Sessions 
Judge ef Bulandshahr. 


The parties were not represented. i 
° . The following i is the Referring Order :— 


' Debigir Tapdhari applies in revision from a judgmentof M. Abdul 
Shakur, Deputy Magistrate of Bulandshahr, convicting him of an 
offence under section 173, Indian Penal Code and sentencing him to 
pay a fine of Rs. 10. 


- This application arises out ofa summary trial The whole of 
the facts, therefore, are to be found in the judgment. I have also 
seen the record of the trial and there is nothing further in the record 
worth notice than appears in the judgment. The applicant has been 
convicted of the offence of preventing summons being served on htm, 
the evidence and the finding of the court being that a constable took 
a summons to him and offered itto. him for service. The accused, 
however, refused to accept it, or allow it to be served on him. Now 

~- itis quite clear that the mere offering of a summons to a person 
followed by his refusing to accept it, is sufficient service within the 
meaning of section 69, Criminal Procedure Code. Therearealso Pulings 
to that effect. I take it that section 173 applies to cases where, for 
example, the person on whom summons is to bt. served runs away 
and prevents the bearer of the summons from even being able to 
tender it. At any rate, on the facts of the present case, service was 
re and was not prevented, and I do not think this conviction 

can be maintained. ° ° 

e {, therefore, refer the case to the Hop'ble High Court with a 
recommendation that the conviction and sentence be set aside. The 

à * Cr. Ref. No. 708 of 1924. 


+ 
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record will be despatched at once to the Hon'ble Court with this 


e ‘order without waiting for the explanation of the -learned Deputy 


Magistrate, as the latter has been transferred from the District to 
Raj Bareli ôn settlement duty and it will cause considerable deiay 
to await his explanation. A copy df this order, however, be sent to 
him with a request that he will forward any explanation he wishes 
te make to this Court without delay. . 


The following judgment was delivered by 


MUKERJl, J.—This is a reference by the learned Sessions Judge 
of Bulandshahr with the recommendation that the conviction of one 
Debigir Tapdhari under section 173 of the Indian Pend Code may 
be set aside and the fine inflicted may be remitted. 


It appears that a police constable took a summons to Debigir 


‘Tapdhari for the purpose of serving it on him. Debigir refused to 


take the summons and sign an acknowledgment. This is all that 
has been proved in the case. The iearned Magistrate thinks that 
thisřis enough to constitute an offence under section 173 of the 
Indian Penal Code and the learned Sessions Judge thinks that some- 
thing more is necessary than a refusal to accept a summons for a 
conviction under the said section. I agree with the learned Sessions 
Judge.- e . 

I accept the reference, set aside the conviction and sentence and 
order that the fine, if paid, be refunded. 


— 





ry ~~ 


\ 


> a MAHFUZ ALI KHAN (Objector) 
a i VEFSUS $ 
SETH RADHA KISHEN (Decree-holder).* 


6 
Civil Procedure Code (Act V of 1908), section 60 (n)—Dower- 
debt—Claim by second wife and son of first wife—Matter referr- 
ed to arbitration~—clward—@roperty to belong to claimanis but 
to continue under management of the original owner—hRight of 
future maintenance—Old debts—Payment of—IVhether property 


can be sold, g 

- ° A dispute having arisen between the son by one wife and 
another wife of a Mohammedan Zemindar, the matter was refer- 
ed to arbitration. The arbitrators decided that fiom the edate 
of the award the prgperty in dispute was to be the propeity of 
the wife and the son but the said Zemindar was to remain in 
possession and to manage it and collect the income, that eut 
of this, income he was to pay a certain sum yearly to the wife 
and another specified amount to the son and that the balance 
of the income was,to be retained by him in order to pay bis 
debts and to maintain himself. In execution of a simple money 


i , * E., S. A. No. 437 of 1924. 
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decree the right of the Zemindar was attached, Held, that the 

right conferred by the award on the Zemindar was notea right of 
maintenance only and was liable to attachment, 

EXECUTION SECOND APPEAL from a decree of I. B. MuUNDLE 

EsqQ., District Judge of Shahjabanpur, confirming a decree of PAN- 

DIT SHAMBHU NATH DURE, Subordinate Judge. ` 


Hlarnandan Prasad, for the appellant. 
Baleshwart Prasad (for Kailas Nath Katju), for ¢he respondent. 
The judgment of the Court was delivered by 


RYVES,,J.—The facts that give rise to this appeal are as fol 
lows :— ¢ 


One Mahfuz Ali Khan was the owner of certain zamindari pro- 
perty. He married first Musammat Sharifan and then Musammat 
Tjazi. Musammat Sharifan died leaving her surviving a son, Mashuq 
Ali. On behalf of Mashuq Ali, who is a minor, a demand was made 
for the dower-debt due to his mother from Mahfuz Ali Khan.. As 
this dower was far more than the property was worth, it appears 
that Musammat Ijazi also put ina claim for dower on her own 
account. The matter was referred to arbitration and the arbitrators 
after reciting the circumstances under which they were called upon 
to make their award, came to the conclusion that both Mashuq Ali 
and Musammat IJjazi were entitled to dower ; but that, if their claims 
were satisfied, the property will be wholly insufficient to satisfy their 
claims. They, therefore, decided that the best thing to do was to 
agree that the property should from the date of the award be cons- 
trued the property of Mashuq Ali and Musammat jazi. At the 
same time Mahfuz Ali Khan was allowed to remain in possession of 
the property and to manage it and to collect the income. Out of 
thig income he was to pay Rs. 150 a year in cash and njne maunds 
of wheat to Mashuq Ali and Rs. 300 and eighteen maunds annually 
to Musammat Ijazi, the balance of the income he was to retain him- 
self and, it is said that, out of it, he could pay his debts. This 
arrangement is described in the award as having been come to to 
enable Mahfuz Ali Khan to mainfain himself. It appears that this 
arrangement was carried out. Although Mahfuz Ali Khan remained 
in possession of the property, he was not allowed to charge it for 
the payment of any debts and was forbidden to transfer it by Sale or 
mortgage or otherwise. Similarly, Mashuq Ali and Musammat Jjazi 
hadeno right to deal with the property as owners during his life-time 
except, of course, with his express conseat. In 1922, Seth Radha 
Kishen obtainéd a simple money decree against Mahfuz Ali Khan 
for a debt incurred in 1919 and in execution of his decree sought to 
attach and sell Mahfuz Ali Khan's right of possession ae a life-tenant 
in the property in suit, which was described as having been acquired 
by Him under the award above-mentioned. ° Mahfuz Ali Khan object- 
ed on the ground that what he had acquired under the award was 
a right to future maintenance and that as such it was not liable to 
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attachmegt under section 60 (n) of the Code of Civil Procedure. 
Both the courts have overruled this plea and he comes here in 
second: apfieal. 


It is argued on his behalf that under this arrangement he ceased 
to be owner of the property and became entitled to the balance of 
the iftcome for his maintenance and thus came within clause (n) of 
section 60. On the other hand, itis argued that he remained a 
restricted own€r of the property and was entitled toa great deal 
more than maintenance, that, subject to the payment of the amounts 
mentioned in the award, he was entitled to possession for his life 
and could dispose of the balance of the profits in any way he pleased, 
and that this was a great deal more thana right of future mainten- 
ance as contemplated in the section. The words in the section are 
‘a right of future maintenance’. It seems tous that Constructing 
the award aga whole, what was reserved to Mahfuz Ali Khan was 
certainly something more thana right of future maintenance, and, 
that “being so, we think that the decision arrived at by the court below 
was correct. We accordingly dismiss the appeal with costs including 
in this Court fees on the higher scale. 

Appeal dismissed. 


HARAKH CHAND (Plaintif) 
Versus 


GANGA PRASAD RAI AND OTHERS (Defendants) .* 


Defamalion—What amounts to—Abdusive and vulgar language, use 
of—Ex posing plaintiff to dislike of voters— Language conplained 
of used deliberately to deter voters from giving their support at 

*the poil—Damages—Platntiff entitled to. 


TRe true test of the defamatory nature of any given language 
is its tendency to excite agginst the plaintiff feelings of hatred, 
contempt, ridicule, fear, dislike or disesteem, regard being had 
to the time at, and the circumstances in which. such language 
was used so as to cause the plaintiff to have a reasonable appre- 
lkension that his reputation had been injured and to inflict upon 
him pain in consequence of such belief, 


Where abusive and vulgar language was used, publicly and 
deliberately, with reference to the plaintiff, who was a wealthy 
man of high social standing and who was secking® re-election to 
the chairmanship of a municipality, in order to deter voters 
from voting in the plaintiff’s favour, and such abusive and 
vulgar language subjected the plaintiff to public humiliation 
and disgrace in the presence of the persons who had come jo 
vote for him, Aeld, that the language complained of was defama- 

‘. tory and actionable and that the plaintiff was entitled to 
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damages. Parvathi v. Madnnar, I. L. R,'8 Mad., 175, 
Dawar Singh v. Mahipat Singh, I. L. R., 10 All, 425 
and Girish Chandar Mitter v. Jatadhari, I. kh. R, 26 
Cal.,.653, referred ta. . ë 
Terrington v. London Express N oshain Lid., reported in 
the London “ Times ” of the 12th November, 1924, also referr- 
ed to. ° 


FIRST APPEAL from the decision of the Subordinate Judge of 
Azamgarh. 


R. E. O'Conor, for the appellant. 
Sir Tef Bahadur Sapru, Peary Lal Banerji and Mukhtar Ahmad, 
for the respondents. 


The following judgments were delivered :— 


KANHAIYA LAL, J.—This appeal arises out of a suit for daha- 
ges for defamation. The plaintiff, B. Harakh Chand, was one of 
the candidates for election to the Municipal Board of Azamgarh. 
There were six members to be elected by the non-Muslim electorate 
and there were two parties, one headed by the plaintiff and the other 
headed by B. Ganga Prasad Rai, a pleader practising at Azamgarh. 
Each of these partics had set up its own proteges for the membership 
and the aim of each party was to secure the chairmanship of the 
new Board for one of its own men. 


B. Harakh Chand was the Chairman of the previous Board. B. 
Ganga Prasad Rai wanted tv oust him from his chaiimanship and to 
get himself elected as Chairman in his place. This would not have 
been possible unless he had succeeded in securing aeons in the 
new Board to vote for his election to the chairmanship- 


The election was to have been held on the 14th March, 1918} 
The allegation of the plaintiff was that on the morning’ of that date 
his'servants brought his voters to his house to be taken eventually to 
the Town Hall where the polling was to have taken place, but at 
that very time B. Ganga Prasad Rai and the other ` defendants, who 
belonged to his party and were alsoecandidates for-the election, came 
with many men armed with lathis and wanted to take away those 
voters with them. It is further alleged that when the servants of 
the plaintiff informed the plaintiff of that fact and the plaintiff qrdered 
his servants not to allow the voters to be taken away, and the 
seryants tried to keep them back, the defendants threatened to beat 
the servants and openly abused the plaintiff in the following terms :— 


(1) Tell dakanchod (one who has illicit connection with his sister) 
Hrardkh Chand that if he has a great aspiration tq become a 
Chairman, he should come to-day in open field. (Kahdco bahanchod 
Harakh Chand se agar bara dawa Chairmani ka hai to, af maidan 
Men a jawe). ° 

(2) Tell the sa/a (wife’s brother) Bania that if he wants to 
remain safe, he should remain quiet and should not stand against us 

Cd °; 
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. otherwise „he would receive thousands of shoes. (Bantia sale se CIVIL 


` kahdeo ki‘ab agar apni khairiat chahta hai to khamosh rahe, Sik 1924 


logon ke mugable men dawa na kare warna hasaron pute parenge). - 
' (3) Tell the sala Bania that far from becoming`a Chairman, he ca 


would again have to weigh flour and dal for us and that if he would 
not de so, he would be beaten with shoes. °(Bania sale se kaho kt 
Chairmant to dur gai phir hamlogon ka ata dal tauina parega na 
karega to jutackhaiga). Kanhaiya 


fal, 
(4)’ Tell the saa of illegitimate birth that we are standing and 7 
that if'he has courage he should come out. (Kaho hargmi sale se 
humlog khare hain dawa kai to keon nahin nikalia). 


' The plaintiff stated that he went over to the roof of hig house 
to see what the matter was and heard the above expressions being 
used in reference to him and that when he left the roof and went back, 
the defendants and their companions went away, clapping their hands 
and uttering “Bhaga sala” meaning that the wife's brother had run 
away. The complaint of the plaintiff was that in consequence of 
the aforesaid acts and words done and uttered publicly in the open 
market and in the presence of many people for the purpose of causing 
humiliation and disgrace to him, he had suffered great mental pain 
and was dishonoured and put to eatreme disgrace, for which he 
claimed Rs. 50,000 damages. 


The defendants denied having gone to the house of the plaintiff 
and further pleaded that the plaintiff was not a man of very good 
character, that he was unpopular with the public and that in no case 
he had suffered any special damage or had any cause of action for 
the suit. They also, pleaded that the damages claimed were excessive. 

The evidence in the case was recorded by B. Govind Prasad, the 
Subordinate , Judge of Azamgarh at the time. Owing to his death 
the arguments were heard by his successor whose judgment 1s under 
appeal. His finding was that the defendants were not shown to 
have abused the plaintiff or used the expressions alleged, and that 
in any’case the words complained of were mere vulgar and insulting 
expressions and idle threats and were not defamatory. He further 
held that the plaintiff had suffered no loss or damage by reason of 
the use of the said expressions. 


Thê plaintiff has produced a large amount of evidence in support 
of his allegation. He has stated that he was the non-official Chairman 
of the’ Azamgarh Municipality for a year preceding the election, ahd 
a Special Magistrate since January, 1919 and that he was assessed to 
an income-tax of Rs. 75,000 pet year. He admits that he was 
anxious to be re-elected as Chairman again and that an ill-feeling 

‘arose between* him and B. Ganga Prasad Rai in January 1919, 
because men belonging to the party of B. Ganga Prasad Rai led him, 
to believe that they were trying for him while they were trying for 
B. Ganga Prasad Rai. He goes on to say that from that time he 
began to try to secure seats fos the men of his party and that on the 
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morning of the 14th March, 1919, the date fixed for the election, he 


was at his house and was informed by his servant, Jamna Misir, that ° 


the defendants were taking away his voters by force. He told Jamna 
Misir to stop it, and to enquire why they were using force, *that 
Jamna Misir went to the defendants and spoke to them, that the 
defendants then beganeto call names and that when he heard the 
noise he went to the roof and saw the defendants calling bad names 
and using abusive language with reference to him ae mentioned in 
the plaint. He further says that there were many persons with the 
defendants armed with lathis, that a large crowd of about 200 or 300 
had assemifed on the road at the time and that as soon as he left 
the roof and returned to his room, they began to clap their hands 
and went away saying “Bhaga sala’ “Bhaga sala” (the wife’s brother 
had run away). The use of such abusive and insulting language 
with reference to a person who was regarded as the premier and 
wealthiest citizen of the city spread at once like wild-fire in the 
town. M. Abdul Qadir, the manager of the plaintiff, himself a 
respectable zamindar, paying with his brothers a land revenue of Rs. 
2,000 per year, heard of it on his way from the Sabzimandi to the 
house of the plaintiff. He proceeded immediately to the latter place 
and heard from the plaintiff a detailed account of what had happened. 
He advised him to have patience and asked him to infofm his uncle, 
the Hon’ble Raja Motichand, C. I. E. of Benares, of it and do as he 
might direct. M. Abdul Qadir states that he took a note of the facts 
mentioned and asked the servants of the plaintiffs and other persons 
about the occurrence and that the same account was given by them. 
He mentions that there were 5 or 6 voters present at the kothi of 
the plaintiff at the time and that the words mentioned to him were 
noted by him and dictated when the plaint was drafted. 


” The result of the election was unfavourable to the plaintiff and 
the other candidates of his party. B. Ganga Prasad Rai and,the 
other candidates of his party including the other defendants, were 
declared elected. In the election petition which the plaintiff and 
the other unsuccessful candidates @f his party presented to the Com- 
missioner of the Gorakhpur Division, on the 28th March, 1919, they 
stated among other things that on the morning of the 14th March, 
1918, the date fixed for the election, the men of the Rajput party 
assembled at the gate of B. Harakh Chand and assaulted his men 
and abused him publicly and that they did so to,impress the Azam- 
garh public that the Rajput party was all powerful and all the voters, 
if they cared for their safety, must submit to its wishes. The 
Rajput party there referred to was the party of B. Ganga Prasad 


Rai and the other candidates of his party, most of whom were , 


Rajputs. The statement of the plaintiff is thus corroborated by what 
he ‘is proved to have told M. Abdul Qadir and in a general sense by 
what was mentioned by him in the election petition presented to the 
Commissioner within two weeks of the occurrence. The present 
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suit was filed on the 26th April, 1919. The election of B. Ganga 
Prasad Rai and the other men of his party was set aside by 
the Comntissioner on the 14th May, 1919 on account of certain 
material irregularities at the polling. A fresh election followed on 
the 12th 'June, 1919 but the plaintiff refrained from standing as a 
candidate and the men of the party of Gaaga Prasad Rai were re- 
elected with the result that B. Ganga Prasad Rai was eventually 
installed asa ¿Chairman of the Board, and Krishna Deo Narain 
Singh, one of the defendants, as the Executive Officer of the new 
Board. It is necessary to referto these facts because there is 
evidence to show that the treatment to which the plainteff had been 
subjected had depressed him considerably and while it had materially 
reduced the chances of his election, the installation of B» Ganga 
Prasad Rai as the Chairman and of Krishna Deo Narain Singh as 
the Executive Officer of the new Board had greatly enhanced the 
difficulties ofthe plaintiff in getting the shop-keepers of the locality 
to gye evidence on his side. 


[His Lordship discussed the evidence at length.] 


The defendants emphatically deny that they had been to the 
house of the plaintiff on the date in question and uttered the words 
attributed to them. 


[His Lordship discussed the evidence ] 


_We see no sufficient reason for disbelieving the evidence adduced 
by the plaintiff and find, therefore, that the statement of the plaintiff 
in regard to the use of the filthy and insulting language referred 
to by the defendants with reference to him on the public road and 
in the presence of his servants, voters, shop-keepers and other per- 
sons is amply proved. 


The next question for consideration is how far the use of sch 
language had lowered the plaintiff in the estimation of the people 
ana caused him harm or damage and was defamatory. Mere 
verbal abfise, not tending to lower a man in the estimation of others 
or to bring him into obloquy, congempt or ridicule or to injure him 
in his profession or trade may not be actionable without special 
damage. An abuse may be uttered merely to cause an affront to 
the feelings of another or as an insult to his sense of dignity ox sell- 
respect without other persons knowing of it or without producing an 
impression in the minds of others hearing it prejudicial to his position 
or dignity. It may, however, be uttered in circumstances tending, 
if not vindicated, to lowe1*the person addressed in the, cstimation of 
the people present or to bring him into ridicule or contempt. The 
defendant, Ganga Prasad Rai, states that words like those referred 
to in the plaint would, if addressed to him, disturb his feelings and 
cause mental pain, but they would not cause any damage ta, his 
reputation or lower him in the estimation of the persons present. 
But that is not the view which the plaintiff and several respectable 
witnesses produced on behalf» of the plaintiff take. Kunwar Abdul 

e 


CIVIL ` 


1924 
HARAKH 
CHAND 
v. 
GANGA 
PRASAD RAI. 

Kankatryz 
Lal, J. 


CIVIL. 


{924 
HARAKH 
CHAND 
v. 
GANGA 


PRASAD RAI. 





Kankaiya 
Lal, J 


156 HİGH COURT ae L.J. R. 


Karim Khan, who was a Deputy Collector at Azamgarh from 1909- 
1914, says that he knew the plaintiff personally, that he wag a highly 
réspectable and distinguished sazs and held in great esteem by the 
officers of the station and the other rarses, and that having regard 
to the position and the respectability of the plaintiff, the use of words 
of the kind complained, of, if addressed to him, on the road-side 
would be treated as insulting and scandalous, and if the perscn, 
addressed heard them and kept quiet and did nothing tg vindicate his 
character, he would be considered the meanest man and forfeit his 
regard. Mr. Maqbul Hasan, who was Naib Tahsildar and then Tahsil- 
dar at Azamgarh till November 1912, similarly deposes that he knew 
the plaintiff personally and considered him to be a very good and 
respectable man, that he was treated with great respect by all the 
officials and that regard being had to his status and position, the use 
of the abusive and indecent words of the kind mentioned in the 
plaint on a public road with reference to him would undoubtedly 
cause his disgrace and lower him in the public esteem, if he, did 
nothing and remained silent. . 


- Mohammad Mustafa Ahmad, who was Tahsildar in the Azamgarh 
district from June 1900 to 1904, says that the plaintiff was the most 
distinguished rsazs at Azamgarh and was respected by all the officers 
of the district and that the use of the words like those Teferred to 
in the plaint in respect of a person of the position of the plaintiff on 
a thoroughfare or on any occasion would put him to much disgrace 
and lower the respect to which he would otherwise be entitled. 


M. Afzal Ullah, who was employed as a Sadar Kanungo at 
Azamgarh from March r1gri to 1917 and as an officiating Tahsildar 
at Muhammadabad from March 1918 to April 1919, states that the 
plaintiff was the biggest and the most distinguished rats of Azam- 
garh, that the officers and the public looked upon him With respect 
and that words of the kind referred to in the plaint used with regard 
to him ina thoroughlare would put him to disgrace. Mr. A. S. 
Kidvi states that he was Deputy Superintendent of Police at Azam- 
garh since November 1917, that the®*plaintiff was one ol the premier 
raises oÍ Azamgarh and had recently been made a special Magistrate 
of the second class, that he was respected by the officers of the 
distret and that he would suffer damage by an abuse of the dgscrip- 
tion mentioned uttered openly and in broad daylight from a public 
road. He adds that the reputation of any self-yespecting man in 
those circumstances would be injured. Harichand, a witness for the 
defendants, says that the plaintiff was a very respectable man in the 
town and that abuse of the nature mentioned in the plaint would 
bring him into disrepute among the people and more particularly 
among his connections and people of his caste. 


e The abuses were obviously uttered with a view to degrade and 
humiliate the plaintiff and bring him into contempt in the eyes of the 
people. Apart from the context or the occasion on which such words 
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may be used, such words need not always literally imply that the 
- person so’described had committed incest, with his sister (dahinchod) 
or was a bastard (karams) or a person to whose sister the person 
addgessing was married (sala). They are often used where two 
parties quarrel not to express what they would literally imply but to 
express anger or reproach ‘The plaintiff in fact admits that he did 
not take those words as charging him with any particular act but he 
took them as abuses uttered by the defendants to establish their 
prestige. They were uttered in public, and coupled with the insinu- 
ation that the plaintiff should not aspire to be a Chairman of the 
Municipal Board but was only fit to be a shop-kceper agd to sell ata 
and dal to his customers, and a further threat that he would be 
beaten with shoes, if he did anything else, there can be little room 
for doubt that they were uttered to expose the plaintiff to ridicule, 
contempt or obloquy and to dissuade those who were likely to support 


his candidature from giving their votes for him. It is not clear how 


many votes were ultimately secured by the plaintiff at the election 
but it is clear from the statement of Jamna Misir that no other person 
thereafter brought any other voters that day. 


Some of the witnesses produced by the defendants belong to the 
caste to which the plaintiff belongs; and itis urged that if the words 
ascribed to the defendants had actually been used, it was not likely 
that they would have supported the defendants. But the words used 
were intended to hurt the plaintiff in the eycs of the people and 
were not necessarily derogatory to the caste as a whole. The entire 
attack was directed against the personality of the plaintiff who had 
directed his servants to prevent the voteis from being interfered 
with or taken away and the story told by the witnesses who were 
residents at the spotis, considering the great excitement which the 
election had caused, not at all improbable. ° 


o In Dawar Singh v. Mahip Singh) MAHMUD, J. pointed out 
that the English law of slander as forming part of the law of defama- 
tion and as such drawing some distinction between the words 
actionable per se and words refuiring proof of special or actual 
damage was not necessarily applicable to this country. 


In Parvatht v. Mannar (7) SIR CHARLES TURNER, C J. simi- 
larly ‘observed that the rule of English law which prohibited, except In 
certain cases, an action for damages for oral defamation unless special 
damage was alleged, should not be adopted by courts in British Ifdia 5 
and that if defamatory expressions were ysed under such circumstances 
as to cause the piaintiff to have a reasonable apprehension that his 
reputation had been injured and to inflict upon him pain in consequence 
of such belièf, the plaintiff would be entitled to recover damages 
without actual proof of the loss sustained. ‘ 


(1) [1888] I. L. R., 10 All, 425, 
(2) [a884] I. L. R., 8 Mad., t75. 
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The penal law of India recognizes no distinction between slander 
and libel and punishes the utterance of anything which i$ likely to 
lower a man in the eyes of the people or to cause an injury to the 
reputation of the person addressed. The Hindu Law (Sacred Baoks 
ofthe East, Vol. 7, page 27 and Vol. 33, page 207) also made the 
utterance of abusive ang insulting language penal both as an offence 
against society in general and tending to provoke a breach of tHe 
public peace. But tor the purpose of enforcing a civi} liability, the 
use of abusive or vulgar language addressed merely to cause 
mental pain to the person addressed may not afford any ground for 
such a Claime unless its effect is to hurt his reputation or to expose 
him to hatred, contempt, ridicule or obloquy or to make him shunned 
or avoided by those wh» would otherwise have associated with him. 
In Girish Chandar Mitter v. Jatadhari(*) the mere use of abusive 
and insulting language was held to be insufficient to justify a claim 
for damages. But as pointed out in that case the ¢endency and 
probable effect of words must be determined in reference tq the 
circumstances in which they are used; and words not per se action- 
able may become actionable under other circumstances. The finding 
in that case was that no one who heard the words thought the 
worse of the person to whom or in respect of whom they were 
addressed and that though the words were insulting, the reputation 
of the person addressed was inno way affected. That is not the 
case here. 


In Sukam Teli v. Bipat Teli(*) , a distinction was hee between 
mere verbal abuse and words which were defamatory in themselves, 
and it was held that in the latter event an action would lie. 


In Sagar Ram v. Badu Ram(*), language imputing moral 
misconduct was held to be actionable in this country, though no 
substantial loss was proved to have resulted from its use. ə 

Having regard to the position of the plaintiff, his family statys, 
and the public humiliation to which he was subjected in the presence 
of the persons who had come to vote for him, we consider that he 
should be awarded Rs. 2,000 damages. There is some evidence on 
the record to show that the plaintiff has not: had a good moral 
character and that he has been associating with prostitutes from time 
to time. But his private character has little to do with the hymilia- 
tion and disgrace to which he was publicly subjected with a view 
to deprive him of any possible votes which he might otherwise receive 
in support of his candidature and thereby reduce his chance of 
election as Chairman of the Board in case He was successful. 


e LINDSAY, J.—I agree with the conclusions both of fact and law 
at which my leamed brother has arrived and desire only to adda 
few words fur the purpose of explaining why T hold that the language 
imptited to the defendants and proved to 4ave been used by them is 

3 [1899] I. L. R., 26 Cal., 653. 


2) Lee I. L. R., 34 Cal, 48. 
(3) [1904] I. A. LJ. R., fo2. 
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actionable. I approve of the law as laid down in two of the cases 
above referred to we. Parvathi v. Mannar) and Dawar Singh vy. 
Mahipal Singh). Defamatory language has been defined to be such 
language as injures or tends to injure a man’s reputation and to cause 
him to be regarded with feelings of hatred, contempt, ridicule, fear, 
dislike or disesteem, and the true test ot the defamatory nature of 
any given language is its tendency to excite against the plaintiff 
any of the adwerse opinions or feelings jist enumerated. The typical 
form of defamation is, perhaps, an attack upon the moral character 
of the plaintiff. But even if there be no suggestion of misconduct 
or of moral turpitude, the language will still be defamatdry if it tends 
to bring the plaintiff into ridicule or contempt. Any language of 
this nature, however published, will, according to the authorifies cited 
above, furnish a cause of action fur a suit for defamation. 


It has been argued before us that the language complained of in 
this case amounts to no more than vulgar abuse, and it has, no doubt, 
bees laid down that language to which this description applies i is not 
actionable. 


It is not, however, easy to arrive at any practicai and precise 
definition of the expression ‘ vulgar abuse ”. It may, perhaps, be 
treated as an equivalent for “insult ” and as such connoting an attack 
upon dignity rather than upcen reputation or, to put it in other 
words, an assault upon a man’s self-esteem as opposcd to the estima- 
tion in which he is held by others. But, in truth, the expression 
is equivocal and language which is insulting in the above sense may 
be defamatory as well. We have, as laid down in the Madras case 
quoted above, to consider the time at, and the circumstances in 
which, the language was used, and to asceitain whether it was such, 
as in those circumstances, to induce in the person who says he has 
been defanfed a reasonable apprehension that his reputation has been 
harmed and to inflict upon him the pain consequent on such a belief. 


What, then are the facts of this case? It is admitted on all 
hands that the plaintiff is a man of position in Azamgarh. He 
belongs to a well-known family*of high social standing, possessed of 
great wealth and carrying on extensive and lucrative business. It is 
true that his morals are not, on his own showing, above reproach 
but there is plenty of evidence to show that, this notwithstanding, 
he has displayed public spirit and has contributed generousiy to 
useful and charitable works. And it would be quite absurd to 
maintain that he is a pergyn who has no reputation to lose. 


At the time when the language he complains of was uttered, he 
was still the Chairman of the Municipal Board and was aspiring “to 
re-election te that office. It is clear that his ambition in this 
direction was being thwarted by a party of which the defendants 
were the leading membérs and they have made no attempt to 
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conceal the fact that they were out, by means of this ejection, to 
oust the plaintiff if they. could. In these circumstances, what would 
be the tendency of the language they are found to, have sed? Is it 


not fair to say that it would at least be calculated to exposé the 


plaintiff to contempt or ridicule or both? Leaving out of considera- 
tion the foul epithets with which he has bespattered, it is pian that 
he was told that his chances .of the Chairmanship were gone and 
that having fallen from his high estate, he would beereduced to.the 
position of a petty huckster weighing out ounces of aza and dal to 
thé meanest customer. To any one accustomed to the conditions of 
lite in Indi&, it is at once apparent that a taunt of this description 
addressed to the plaintiff in the presence ofa bazar crowd would 
inevitably expose him to ridicule if nothing worse, ; And if-we are 
able,as we undoubtedly are, to reach this conclusion, we can haye 
no difficulty in holding that the language complained of meets the 


test referred to above and was defamatory. 


And, speaking for myself, I have. no doubt that it was used 
deliberately and of set purpose in order to deter voters from giving 
their support at the polj to members of the plaintiff's party who 
were seeking election on that day to the Municipal Board. Ina 


very recent case decided in England in which a lady who had been a 


candidate for Parliament complained of being | libelled, LORD 
DARLING held that in the circumstances an action would lie. He 
said :— , 

The intention was to make the decos dislike the candidate 
and abstain from voting for, ber. If that were so it was 
undoubtedly an actionable lible for which damages might be 
awarded.” 

(Case. of Terringtow y. London Express News papers Limited 
reported in the London. “ Times’' of the 12th Novenfbe:, 1924). 
For these reasons I agree with the judgment of my lea ned brother 
and assent to the decree he proposes. 


By THE CourT.—This appeal is, therefore, allowed and the 
claim of the plaintiff decreed for*Rs. 2,000 damages with propor- 
tionate costs here and hitherto which shall include fees in the Court 
on the higher scale. The defendants shall bear their own costs 
throñghout. . ° 


i | Appeal allowed 


d 
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NARASINGERJI GYANAGERJ] (Defendant) 


VEI SUS 


PANUGANTI PARTHASARADHI RAYANIM GARU 


AND OTHERS (Plaintiffs). * 


Transfer of Property Act, section 58, cl. (¢)—Transactign, whether 
mortgage or sale out and out—Sale-deed containing a clause to 
re-convey—T ests Jor determination. 


The respondent was the owner of large properties which were 
advertized for sale under a mortgage decree. To avert the sale, he 
ostensibly conveyed by a sale-deed the said properties to the 
appellané for a price which was much lower than its true value. 
The sale-deed reserved a right to the vendor to re-purchase the 
“property within a stated period as provided for by an agreement 
executed by the vendee on the same date. Ona question aris- 
ing as to whether the transaction was really oneof a mortgage by 
conditional sale ora sale out and out with a condition to 
reconvey, held, by the Privy Council, that the evidence of 
surroufiding circumstances was admissible to show in what 
manner the language of the documents was related to existing 
facts, Balkishen Das v. Legge, 22 All.. 149, referred to. 


Having regard to the inadequacy of the price, to the circums- 
tances under which the transaction was entered into between the 
parties, the reservation of the right to qbtain a re-convéyance 
in the sale-deed itself, the reservation of minerals under the 
lands in favour of the ostensible vender, the nature of the 
covenant of indemnity and also to an agreement as to a diw- 
sion of tompensation received from the Government in case ofa 
compulsory acquisition of land, held, that the transaction was 
one of mortgage by conditional sale 


APPEAL from a deciee of the High Court at Madras. 

The facts of the case appear in the judgment. 

A. C. Clauson, K. Cand K. V. L. Narasimtam, for the appellant. 
W. A. Upjohn, K. C. and K. Browne, for the respondents. : 
The following judgment was delivered by 


LORD BLANESBURGH.—This 1s an appeal from a decree of the 
High Court of Judicature, at Madras, dated the 24th of February, 
1221, modifying a decree of the Subordinate Judge of Nelore, dated 


the 5th of October, 1918, and made in the original suit No. 1 of 


1917. e 


Issues raised by the appellant necessitated in the Courts below, , 


and particularly in the Court of the Subordinate Judge, whose judg 
ment~their Lordships would at once observe is conspicuous for its 
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ability, care and completeness, a prolonged investigaticn and sania: 
tion of conflicting evidence. Concurrent findings against the appel- 
lant on every issue of fact raised by him have, however, greatly 
narrowed the ambit of the dispute as presented to the Board, and 
no more than two questions—difficult and important questions it 1s 
true—have survived for ediscussion before their Lordships. 


Of these one only has so far been argucd. But it raises the 
fundamental dispute between the parties, which maye be described 
as an issue as to the true nature of the transaction of the 4th of 
August, 1908, between the appellant and the late Rajah of Kalghasti. 
(now repreSented by the respondents his assignees) as a result of 
which the properties ın suit passed to the appellant. The transaction 
is evidenced by two documents ieferred to throughout the pro- 
ceedings as Exhibits X and U. Did it effect as contended for by the 
respondents merely a mortgage by conditional sale of the properties 
in suit, or was it as contended by the appellant, an absolute sale of 
these properties, to himself, with an agreement on his pam to 
reconvey on the strict performance by the Rajah of certain defined 
conditions ? 


PRIVY COUNCIL bA. L. J. R. 


In this suit the respondents, who as already indicated had 
succecded as auction purchasers to the outstanding rights in the pro- 
perties of the Rajah, claimed to redeem them on the footing that 
the transaction in question was a mortgage. Alternatively, they 
claimed to have the properties:1econveyed to them upon payment of 
the purchase price on the ground, that if, contrary to their main 
contention, the transaction d:d amount to an out and out sale, the 
conditions entitling the Rajah to a reconveyance had been all com- 
plied with by him, and in his shoes they now stood. 


. In the Trial Court, the respondents succeeded on their main 
case. In the Court of Appeal they succeeded on theif alternative 
case. The learned Subordinate Judge held that the transactjon 
amounted to a mortgage by conditional sale. The High Court on 
appeal felt themselves constrained upon the authorities to hold that, 


-in view of the terms of Exhibits*K and U, the transaction. must be 


held to have been an absolute sale of the properties to the appellant. 
But they found also, agreeing in this with the learned Subordinate 
Judge, that the conditions entitling the Rajah to a reconveyance on 
that footing had been performed and that the respondents,’as his 
suecessors in interest, were entitled to have the properties assured 10 
them On payment of the prescribed price. 


From that order of the High Court the present appeal is brought 


Mr. Clauson for the appellant did not ask their Lordships to review 
the conclusion of the High Court that all the conditions entitling: 
the Rajah to a reconveyance had been performed. That conclusion 


-strenuously contested in the Courts “beiow—now. rested on con- 


current findings of fact which he could not before the Board seek to 
displace. The appellant’s ele gTounA of appeal, indeed, was that 


` 


t 
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the righé to a reconveyance reserved by Exhibit U was personal to 
the Rajah and did not pass to any assignee. As, however, the 
appellants views on this matter raised very difficult questions of 
laW, and as Counsel recognised that no success with them would avail 
him anything if the respondents were to establish before the Board, 
qs they had done before the Subordinate Judge, that the transaction 
with the appeilant did in truth amount to a mortgage, Mr. Clauson 
with the approval of the Board, confined his argument to that ques- 
tion on the understanding that, if their Lordships ultimately accepted 
upon it the view in his favour taken by the High Court, the substan- 
tive issue raised by the appellant in his appeal would become the 
subject of subsequent discussion before the Board. 


In accordance with that arrangement the vital question whether 
the transactiun in question did or did not amount to a mortgage 
has been fully argued before their Lordships, and with that problem 
alone they now propose to deal. 

® 


It seems to their Lordships that they can dispose of the present 
case with no reference to any oral evidence, cther than that of 
surrounding circumstances such as in LORD DAVEY’sS words in 
Latkishen Das v. Legge, C), are clearly required to show in what 
manner the language of the documents was relatéd to existing facts. 


To a consideration of these circumstances their Lordships now 
proceed. 


The Rajah of Kalahasti—party to the: transaction in question— 
succeded in 1905 tu the Taluk of Pamur. The Taluk consisted of 
223 villages, and at the succession of the Rajah it was ina state of 
the utmost embarrassment. 


It had been for some time in the hands of the Court of Wayds, 
but earlie® in the same year that Court had handed it back to the 
Rajah's nephew and predecessor. The property was heavily en- 
cumbered. It was subject to a mortgage of-the 20th of June, 1893, 
in favour of Rajah Venugopal, who in 1899 had obtaincd a mortgage 
decree in respect ot his debt amfiunting then to about 6 lakhs. In 
March, 1908, in pursuance of his decree, he had proceeded to a 
Court sale of 27 villages part of the Taluk, and had realised thereby 
a sum of about 34 lakhs, but that price was being challenged by 
the Rajah for inadequacy, and inadequate it seems to have been: 
Nor was the de¢ree-holder content with his partial realization,eand 
his purpose was to bring, the remaining 196 villages to sale for the 
halance of his debt which, with interest, then amotinted to nearly 
6 lakhs, and he had actually obtaincd an order fixing that sale for 
the 8th of Aygust, 1908. | 

Such was the position when the transaction now in question, was 
entered into. It was cafried out four days carlier—on the 4th of 
August, 1908. Six lakhs were required by the Rajah to avert a 

(1) [19c0] 27 I A. 58: 22 All., 149. 
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Court sale. The appellant, a rich moneylender of Allahgbad, pro- 
vided that sum. It was provided after very slight, if any, inquiry 
The transaction, whatever it was properly called, was not the result 
cither of any bargaining as to theevalue of the property conveyede or 
as to the price to be paid. The six lakhs were required and they 
were found. That was all. 


That sum had no relation to the value of the 196 villages com- 
prised in the deed of assurance. On this matter the Béard are in full 
agreement with both Courts below. As the learned CHIEF JUSTICE 
points out, the 27 villages had in the previous March fetched as 
much as RS. 3,46,000 and that price was being challenged for 
inadequacy. There was no evidence and no reason to suppose that 
the 27 Villages differed materially from the 196 villages still remain- 
ing unsold, still less that they differed to such an extent as to 
make the value of these 27 villages equal to two thirds of the value of 
the 196. The evidence as to the gross income of the 196 villages 
led to the same conclusion. It was the view of the learned Suberdi- 
nate Judge that the value of these 196 villages amounted in 1908 
to I5 or 16 lakhs at the least. The learned CHIEF JUSTICE had no 
hesitation in concurring so far in that view as to hold that in August, 
1908, 6 lakhs would have been a most grossly inadequate price and 
much less than could have been realised by private sale or even by 
a Court sale. Their ‘Lordships have examined the evidence on this 
subject for themselves and they are in entire agreement with the 
learned CHIEF JUSTICE as to its result. And that is sufficient. 
They desire to add, however, that had it been necessary they would 
have becn prepared to endorse in its entirety the finding of the 
learned Subordinate Judge on this point. 


Thus informed of the circumstances surrounding the execution 
of X and U, their Lordships are now in a position to exarhine these 
documents so as to ascertain from their provisions and necessary 
implications the real nature of the transaction to which they give 
effect. 

Exhibit X, desctibed as an indentire made by way of conveyance 
—their Lordships will refer to it as the conveyance—describes the 
Rajah as vendor and the appellant as purchaser. It begins with a 
recital of the title of the Rajah to the 196 villages in questien; it 
goes on to recite the mortgage of June, 1893; the decree for sale 
and the sale of the 27 villages; and the fact that the remaining 
villages are proclaimed for sale on the 8th of August then current. 
The final recital is as follows :— 

a “And whereas the vendor has, in order to pievent the pro- 
perty being sold in public auction and realising much less than 
what they are actually worth, agreed to convey by private sale 

¢ "the said villages to the said purchaser*for Rs. 600,000.” P 

Their Lordships will return to this recital in due course. The 
conyeyance then witnesses that i consideration of Rs. 560,445 paid 
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to the decgee holder in satisfaction of his debt and Rs. 39,554,7 paid 
to the vendor, the vendor as beneficial owner grants and conveys 
the properties, “ subject to the conditions and reservations mentioned 
below,” to the purchaser, “ his heirs, executors, administrators and 
assigns in fee simple absolutely.” Then follow covenants for right 
to convey, quet enjoyment, and further assurance and for indemnily: 
ing the oe &c. 
“ Against all losses, damages, expenses, claims and liabilities 
whatsoever if any which he or they may pay, sustain, incur, or 
be put to by reason or in respect of the purchase thereof.” 


The principal conditions and reservations are :— g 
1. All rents are to belong to and be enjoyed by the purchaser 
as from Ist July, 1908. 


2. The vendor reserves to himself the sole right to the minerals 
and mineral rights including marble in the villages and the right 

* To repurchase the said villages as per the agreement of 

this day’s date cxecuted by the purchaser to the vendor, the 

sald right to be exercised ony on or after the 31st August, 

1912, and on or before the 31st August, 1914, and to be in 

strict accordance with the terms set forth in the document above 
referred to.” 


In Exhibit U, the agreement just referred to, the appellant 
appears as vendor and the Rajah as purchaser. It is expressed to be 
made for the reconyeyance of the 196 villages specified in the 
schedule attached to the conveyance, and cl. 1 provides that 

“The vendor agiees to sell andthe purchaser to purchase 
the villages mentioned in the conveyance for Rs. 600,000, the 
said sum to be paid by the purchaser to the vendor on the 
31st August, 1912, the 31st August, 1913, or the 31st August, 
1914, aad not earlier, 

By clause 2 the vendor is to execute a deed of sale in favour of 
the purchaser as soon thereafter as the said sum of Rs 600,000 is 
paid to the vendor, and the vendor is to be entitled solely to the 
possession and enjoyment of thewulages . . . till such sum is 
paid and a conveyance in due form executed, 


By clause 3 itis provided that if the purchaser fails to pay. the 
amountsmentioncd in clause 2 defore the 31st August, 1914; as above 
mentioned, the purchaser shall lose all his right of re-purchase and 
that agreement shall then cease to be operative and valid. In case 
the purchaser pays to the vgndor the said sum of Rs. 600,000 ox the 
31st August, 1912, 1913 or 1914, as above set forth; anda con 
veyance in due from is executed, the purchaser is to become entitled 
åo all the rents and profits derivable trom the vilages as from the 
Ist day of July, 1912, 1913 or 1914 respectively 

Clause 4 is very importdht. Its terms are these :— 

“If after the date of this agreement and before the sale deed 
is executed the Government a up any portion of the Jand 
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hereunder agreed to be conveyed under the Land Acquisition 
Act and award compensation therefore, any compensation so 
awarded shall, unless Government otherwisé’expressty provides, 
be deemed to be equivalent to 20 years’ rent of the land aequir- 
ed, and the vendor and the purchaser shall be entitled each to 
his proportionate share of the purchase money. The share of 
the money due to “the purchaser being, if need be, given credit, 
for towards the sale price of Rs. 600,000 already mentioned 
aud agreed upon.’ 


Their lordships do not conceal from themselves the fact that the 
transactione as phrased in these documents is ostensibly a sale, with 
aright of repurchase in the vendor. This appearance, indeed, is 
Jaboriausly maintained. The words of conveyance needlessly iterate 
the description of an absolute interest, and the rights of repurchase 
bear the appearance of rights in relation to the exercise of which 
time is of the essence. . 


But a cioser examination of the documents discloscs thefr real 
character. Take for example the final recital of the conveyance to 
which reference has already been made. What is 1ts true implication ? 
A consideration of the facts known to both partics makes it, their 
Lordships think, reasonably plain. The parties knew two things 
-quite well. First, that 6 lakhs was an absurd purchase price. 
Secondly, that even at public auction the properties could be expected 
to realise a larger sum than that. What then was the implication ? 
Surely that the transaction in which they were engaging was nota 
sale but a loan. For notice how that principle is worked out. The 
Rajah has not only an option to repurchase. Heis put under an 
obligation to buy if the appellant thinks fit to require him so to do. 
The appeliant’s 6 laxhs can be recovered by him ifshe chooses to sue 
ufon the Rajah’'s contract to repurchase, he remaining ¢n possession 
and enjoyment of the rents and profits of the properties until ‘that 
price is paid. 


Again, is time of the essence of the exercise by the Rajah of his 
rights i in this matter ? Clause 4 6f the agreement already sct forth 
indicates to their Loidships ‘that it is not. That clause seems also 
to be clear enough although it describes an arrangement very unusual 
in Character. The clause is providing for the possibility eof the 
appellant being compulsorily expropriated by Government from some 
past of the property in suit, and the receipt by him of the compensa- 
tion in respect thercof. The compensatign is to be treated as the 
equivalent of* 20 years’ rent; it is to be treated as belonging to the 


` @ppellant and the Rajah according to what would have been their 


rights tfer se to possession of the expropriated lands during these 

years ; the money ıs to be received by the appellant as being in 

possession, but, ff need be—these are he critical words—credit is 

to be given to the Rajah for his share bya deduction from the 6 

lakhs otherwise payable by him on re purchase. 
8 
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These words show: that in certain circumstances such credit will 
not be his. But what must these circumstances,be. They can only 
be a repurehase more than 20 years after the expropriation. But if 
times was of the essence for such repurchase it could in no circums- 
tances be pcstponed beyond six years trom the date of the conveyance, 
Clearly, therefore, and within the intendmgnt of the documents 
thtmselves time is not of the essence in this matter; and so soon as 
that is established all pretence for holding this ostensible sale and 
repurchase to be anything else than a mortgage by conditional sale 
disappears, and its establishment reinforces several other considera- 
tions leading to the same conclusion such as the reservation of the 
right in the conveyance itself; the reservation of minerals which is 
directed, their Lordship’s view, toa restriction on the appellant's 
usufructuary privileges; the strange covenant of indemnity and the 
inconsistent and almost unintelligible provisions as to the actual time 
limited for exercise of the Rajah's so-called right of repurchase 
Whep all these provisions of the documents are viewed in the light 
of the surrounding circumstances, the inference is, in their Lordships’ 
view, irresistible that here a mortgage and a mortgage only was 
in the direct contemplation and intention of both parties to the 
transaction. , 


Such was the conclusion of the Subordinate Judge. Such was 
apparently the belief of the leaned Judges of the High Court, but 
they felt themselves precluded from giving effect to that belief by 
their hesitation to attribute, what their Lordships hold to be their 
real result, to the considerations emerging from the terms of.the 
documents to which attention has here been drawn. 


In these circumstances their Lordships find it unnecessary to deal 
with the numerous authorities upon this subject which they have 
examined. eThe case in their view is abundantly clear. They would 
oniy observe before parting with it.that, as at present advised, they 
must: not be taken to subscribe to the view that there has been 
introduced in.o the Jaw of India sucha radical change in the laws of 
evidence as is suggested by thg learned CHIEF JUSTICE, a change 
which would have the effect of excluding from the class of mortgages 
by conditional sale many transactions which before the Evidence 
Act would have been held to be within that class. ; 


The present case with the shifts and devices, to which the appel- 
lant resorted to deprive the respondents of all their rights in the 
property, if the character uf a mortgage could not be attached to the 
transaction, show how serious such a conclusion would be. 


Without most carefu’ consideration their Lordships would hesitate 
to accept a view which wouid bear so hardly on many mortgagors 
expressing their contracts of borrowing in long accepted Indian 


forms. - ° ; ” 


The respondents in their Lordship’s judgment are entitied to 
a redemption decree. They,are eneteeapie with interest at the rate 
. e 
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of 6 per cent. per annum from the Ist of September, 1914, down 

to the date when the six !akhs were paid into Court. The appellant 

will be entitled to the interest earned by that sum sincé it was so 

paid In. e 


PRIVY COUNCIL 


On the other hand, the appellant must account to the respon- 
dents for mesne profits of the properties as from the Ist of July, 
1914, until actual delivery of possession to the respondents. The 
order of the High Court should be discharged and with these varia- 
tions the decree of the learned Subordinate Judge should, in their 
Lordships’ opinion, be restored. 


Their Lérdships will humbly advise His Majesty accordingly 
The appellant must pay all the costs of the respondents in the 
High Court and their costs of this appeal. 
Appeal dismissed, 
fly. S. L. Polak.—Solicitor for the appellant 
Douglas Grant.—Solicitor for the respondents. ° 


MAHARAJA KESHO PRASAD SINGH (Defendants) 
VEYSUS $ 
SHEO PARGASH OJHA AND OTHERS (Plaintiffs) * 


Hindu Law—Hindu uidow— Reversioner— Suit for declaration by 
—Decree passed without fraud or collusion—Whether binding 
on other reversioners—Agra Tenancy Aci—Grove—Whethepy 
land held for agricultural pur poses, 

A suit instituted by the presumptive reversioner of a Hindu 
widow in her lifetime for a declaration that an alienation made 
e by her was without legal necessity and would not be operative 
against the reversioners after her death is a lepresentative suit 
and the decree passed therein if not brought about by frahd 

or collusion enures for the benefit of the actual reversponers. 
Held, further, that a grove ig not “land held for agricultural 

purposes” within the mcaning of the Agra Tenancy Act. 

_ APPEAT. from a decision of the High Court at Allahabad, re- 

ported in 19 A. L. J. R., 749. 

The facts of the case appear in the judgment. 

L. DeGruyther, K. C and X. Browne, for the appellant. 
A. Majid, for the respondents. @ 

The judgment of the Court was delivered by 


"LORD BLANESBURGH.—This is an appeal against a decree of 
the High Court of Judicature at Allahabad of the oth of July, 1921, 


affirming a decree of the. Subordinate Judge of Ghazipur of the 3rd 
of September, 1918. 


* P, C. A, No, 43 of 1923. 
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The ‘suit was brought by the repondents against the appellant CIVIL 
for the possession of certain lands described in the plaint. These aoa 
lands consisted of a 2 anna 8 pie share ina permanently settled — 
mouzah called Pachrokhia : and a grove No 526 in Mouza Balihar. MAHARAJA 


. KESHO 
A decree has been passed substantially as prayed The defend- PRASAD 
ant appeals. è SINGH 
e v. 
The facts raising such questions in the suit as remain for their SHEO 
Lordships’ consideration may be compendiously stated. aS 





The respondents have been found to be, as they alleged they 
were, the reversionary heirs of one Manohar Ojha who died without 
issue in 1856. At his death he was entitled as part ot his estate 
to both prapertics in suit. In Pachrokbia, the appellant.- who is 
the present Maharaja of Dumraon was also interested as thé owner 
of an eight annas share. 


Manohar Ojha left three childless widows him surviving. Oudha 
Koer was the last survivor of the three. She diedin 1914. There- 
upon, the succession to the estate of Manohar Ojha opened to the 
respondents as his reversionary heirs. After Oudha Koer’s death 
exclusive possession of both properties in suit was found to be in 
the appellant under the foilowing circumstances. 


First af to Pachrokia. That Mouza was in great part diluviated, 
and in 1892 Oudha Koer, by this time in possession of her deceased 
husband’s share, failed to pay her propoition of the revenue assessed 
upon it. The appellant had to pay the whole and he sued Oudha 
Koer to recover her proper proportion. In January, 1894, a decree 
for Rs. 564-5-4 and interest was passed in his fayou and to meet 
this debt Oudha Koer borrowed from one Kishan Prasad the amount 
due, viz. Rs. 587, together with a further sum, making in all 
Rs. 1,000, gnd she gave to Kishan Prasad by way of security a mart- 
gage of Manohar Ojha’s interest in Pachrokhia, dated the 25th of 
December, 1899, for the whole sum burrowed. 


Lord 
Rlanesburgh. 


On the 31st of March, 1903, Kishan Prasad obtained a decree 
for the amount then due on his mortgage, and, in exccutton, he pur- 
chased, on the 16th of November, 1904, Manohar Ojha’s two and 
two-third annas share in Pachrokhia and he was placed in possession. 


Later Kishan Prasad, himself made default in payment of his 
share of revenue of Pachrokhia. The appellant as before was com- 
pelled to pay the*whcle assessment. He then sued Kishan Prasad 
for his proportion and ebtained a decrec for Rs. 698-19. This 
decree he executed against the property, which was" purchased by 
him at auction on the 20th June, 1912. He was placed ın possession, 
¢ and he so remained at the death of Oudha Koer in 1914. 
Such was the title to this property set up by the appellant jn 
the suit. 
Their Lordships will deal separately with his claim to the Grove. : 
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. Now, so far, the question as:to Pachrokhia, between the respon- 
dents as reversionary heirs of Manohar Ojha and the appellant would 
depend, primarily at least, upon the question whether the »mortgage 
made by Oudha Koer, a Hindoo widow, in favour of Kishan Prasad 
was for legal necessity so as to be binding on the estate of Manohar 
Ojha. And this issue was found in favour of the respondents by the 
Subordinate Judge in the present suit. ° 


In the High Court, however, the decision againste the appeliant 
was based upon another giound, dependant upon a further fact which 
their Lordships now proceed to state 


Immediately upon Kishan Prasad obtaining, on the 31st of March, 
1903, as above mentioned, his decree for sale on the basis of his 
mortgage of the 25th of December, 1899, Dhanai Ojha, the then 
presumptive reversioner to the estate of Manohar Ojha sued Kishan 
Prasad and Oudha Koer for a declaration that the aliewation to him 
by the widow was without legal necessity, that that alienation and 
the decree obtained thereon by Kishan Prasad could not affect 
Pachrokhia otherwise than for the lifetime of the widow, and that 
neither was binding upon the teversionary body. And in that suit 
a decree was passed on 21st June, 1904, in the plaintiff s favour as 
against both the widow and Kishan Prasad. 


This decree affects the appellant's claim, it is said, in two ways. 
First of all, the purchase by the appellant on the 16th of November, 
1904, from Kishan Prasad was subsequent to the decrce and it is 
suggested with. great force that all that was then purchased by the 
appellant consisted of the rights and interest of the widow in 
Pachrokhia, as these had been declared by the order of the 21st of 
June, 1904. Their Lordships feel the force of this view but they 
da not propose to dispose of this part of the case in reliagce upon it. 


Like the Court of Appeal they will decide this question on the 
second ground which emerges from the decree of the 21st of June, 
1904. In their Lordships’ jundgment that decree obtained by 
Dhanai as against the widow and Kishan Prasad is binding as bet- 
ween the parties to the present suit. ‘No Court in India can now, 
as the Board think, go behind it, and, as it was therein heid that the 
transfer to Kishan Prasad was not binding on the estate after the 
death of the widow, the respondents as the reversionary heirs are 
now in their Lordships’ judgment, by viitue of that decree, entitled 
to possession. The Board ‘agrees with the High Court in thinking 
that this reswit necessarily flows from the judgment of their Lord- 
ships in Venkata Narayana v. Subhamal (*), delivered by MR. 
AMEER ALI. After pointing out that the Indian law permits the 
institution of suits in the lifetime of the female owner for a declara- 
tiore that an adoption made by her is invalid or an alienation effected 
by her is not binding against the inheritance, M&. AMEER ALI 

(1) [1915] 421. A., ras, 
y © a , 
s *. í e 
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` 
there lays yt’ down that the’ Dee of the second class of suit as of 


the fiist class» i ME 


6 
‘is to remove a common apprehended injury to the interests 
of all the’ reversioners, presdmptive' and contingent alike. 
. . In both “the right to sue™ is based on the danger to" 


from the nature of their rights.”’ 


And the law îs ‘expounded in the same sense by their Lordships 
in the later case of Janaki Ammal v. Narayanasami Atyar (*). 


They there observe as follows : 5 


ti 


a reversionary heir. . . is ; recognised by Courts 
of Law as having a right to demand that the estate be kept 
free from waste and free ftom danger during its enjoyment by 
the widow or other owner for life. . .a reyersionary heir 
thus appealing to the Court truly for the conservation and just 
administration of the property does so in a representative 

' capacity so that the corpus of the estate may pass unimpaired 
to those entitled to the reversion,” 


The operation -° - ae 


“is justified by the consideration of beenite the estate in- 
tact far the person to whom, as reversion er, it shall ultimately 


and at the pioper time be determined that ‘the estate shall go, s 


These words, in their EERTE judgment, accurately describe ` 


in relation to this property the suit of ‘Dhanat Ojha which eventu- 
ated in the decree of the 21st ol June, 1904. . That decree is. binding 
on the appellant as the successor in interest-of Kishan Prasad and 
of the benefit of 1t the respondents are now possessed as the: heirs 
of Manohar Ojha in the event “ entitled to;the reversion.” To the 
present case,the application of this principle as obvious and cminentdy 
salutory. It would be pessimi cxemplt that ther appellant, whose 
pretlecessor in interest failed on'the same issue and was content to 
accept the adverse judgment ecu him, should” be held entitled, 
years afterwards, when it might be; much of, the relevant evidence 
was no longer available, to raise-t e same issue all over again. Their 
Lordships of course recognise that,.the principle ; is less obviously 
just where it operates to bind the ultimate reversioners hy - the rgsult 
of a sift in which a plaintiff had failed whose interest,- “then merely 
presumptive, never ultimately matured The. ance o a- feigned 
issue in such a suit*is not:to be overlooked: ; MRD 


~ 


But, „this danger is mainly serious ier the Ediare of the first 
suit has. been brought about by fraud or coilusion. where, of COUrse, 
further and different considerations would arise. , In, their Lordships’ 
judgment there is no answer cither in principle or in factito.the con- 
tention of the respondents that the decree of the, 21st of June, 1904, 


is conclusive of their claim to this property. > «°‘ 
(1) [1916] 43 I. A., 207, 
$ 


the inheritance common to all the reversioners which ‘arises 
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Their Lordships can dispose very shortly of the appellept’s claim 
to the second property in suit—the Grove No 526. On the death 
of the widow the appellant wrongfully took possession of it and he 
now contends that the property within the meaning of the Tenancy 
Act is “land held for agricultural purposes ” and that the period of 
limitation for a suit toerecover it is, under Section 79 of that Act 
six months only. With the High Court their Lordships are of opinidn 
that it is impossible to hold that that section has any application 
whatever to such a property as the Grove in fact is. 


In their Lordships’ opinion the appeal entirely fails: and they 
will Sea His Mrjesty that ıt be dismissed and with costs. 


: Appeal dismissed. 
T. L. Wilson & Co.—Solicitors for the appellant. 
Chapman-Walkor & Shephard.—Solicitors for the respondents. 
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MITRA SEN SINGH AND OTHERS (Plaintiffs) 
VETSUS 


JANKI KUAR AND OTHERS (Defendents) . _ 


Indian Ruidence Act, section II5-— Estoppel—Defendeni in posses- 
any right-— Plainli} erroneously recognising 
defendant! as under-proprietor and receiving rent—No estoppel 
— Receipt of rent bars, claim for mesne profits. 


Under a compromise it was agreed that one R, who was 
asserting her rights as an under-properietor in» certain, lands 
should remain in possession as an under-proprietor during her 

e life-time, that after her death, her son’s wife ghould also 
enter into possession for her life. In accordance with this 
compromise, R had possession of the property up till her death 
and was then followed by her son’s wife who also died in 1905. 
Meanwhile the son’s interests in the property were purchased 
by the Court of Wards and the Court became entitled to the 
property.on the death of the son’s wifein 1905. ‘The son, how- 
ever, mastried the respondent in 1906 and the respondent 

eobtained mutation in her favour and was recopnized as an 
under-proprietor by the Court of Wards. She continfed in 
possession for about 8 years, paid the Government revenue and 

* the talugadari dues as provided under the tompromise to the 

Court of Wards. The Court of Wards had made no enquiries 

about het right to hold as an under-proprietor and subsequently 
on discovering their mistake, instituted the suit for possession 
of the property, ‘The respondent pleaded estoppel. 

Held, that on the facts proved no question of estoppel could 

e ° arise in as much as the Court had noe intentionally caused her 

to believe and to act upon the plea that she had any right in 
* P.C. A. No. 6 of 1923. 
6 
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the property under the compiomise. Receipt of rent for a parti- 
cular years or years only estopped the Court of Wards from 
claiņing mesne profits from the respondent for that period. 


APPEAL from a decree os the court of the Judicial Commissioner 
of Oudh, which reversed the decree ofthe Subordinate Judge of 
Fyzabad. 


” The facts of the case appear from the ideae 
L. DeGrufther, K. C. and E. B. Raikes, for the appellants. 
B. Dube, for the respondents. 
The judgment of the Court was delivered by, i 


Lorp SHAW.—This is an appeal from a decrece dated the 10th 
March, 1919, of the Court of the Judicial Commissioner of Oudh, 
which reversed the decree dased the 25th April, 1916, of the Sub- 
ordinate Judge of Fyzabad. 


The appellants are the plaintiffs in a suit for possession of certain 
villayes. They also claimed mesne profits, a claim which was rightly 
disallowed and of which no more necd be said. What remains is the 
suit for possession itself. Both the Courts before whom the suit 
came in India held that the plaintiffs’ title to the villages was proved. 
Their Lordships are in entire agreement with that conclusion. 


The Trial Judge decreed the suit for possession. The Appellate 
Court dismissed it où the ground that the appellants were estopped 
from denying all claim of the first respondent to hold the villages for 
life as an under-proprictor without power of alienation. The only 
question in the appeal is whether the appcllants’ suit fails by reason 
of this alleged estoppel. In the opinion of the Board it does not so 
fail, and the appellants arc not estopped. 


The villages are in the Fyzabad district and were the absolute 
property of one Dhup Narain Singh. IIc was the ‘owner of the 
tafukh which embraced them. On his death his wife, Rajau Kuar, 
claimed to be in possession of these villages as pukhtadar. Had she 
been so she would have been a, under-proprietor with a right both 
heritable and transferable. In May, 1878, the question having been 
raised in Court, was settled by a compromise; and it is to the terms 
of that compromise that both parties refer. Thesc terms ate as 
follows :— 


“In the case noted above I, the plaintiff, have claimed an 
under: proprittary right in 1o0-biswas share in village Mendh 
Salimpur. We, the parties, have agreed to these terms, that 
in village Mendhi Salimpur I, the plaintiff, sHĦall remain in 
possession of the defendant’s share as under-proprietor durmg 
my lifestime, without the power of transfer and sale; that after 
my (the plaintiff's death) the wife of Babu Kalka Bakhsh 
Singh, iny son, shal» also enter into possession withous the 
power of alienation and sale and any person other shall have 
nothing to do with it; that I shall continue to pay the Govern- 
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ment land revenue ind 15 per cent, the profils Ne the Talukdar 
defendant.” ` Rots E ees 


Rajau Kuar had possession of the villages under the “agreement 
of May, 1878, till her death in; 1901, when her rights of course 
came to an end. Musammat Sunder Kuar, the wife’ of Kalka 
Bakhsh Singh, under the terms of the agreement of compromise 
thereafter possessed the yillage, but her rights ceased with her death 
in 1905. Oi." 

As the Judicial Commissioner besten observes in his judgment 
“Kalka Bakhsh Singh is not shown to have had < any other wife then 
alive. The limited rights created by the compromise, therefore, 
came to an’ end on the expily of the above life estates; and the pro- 
perty, which was the subject of these rights, subsequently reverted to 
the heir and successor ‘in interest of the grantee then in existence. As 
Kalka Bakhsh Singh, the son and successor of the grantor, had sold 
his ‘entire -right, litle and interest in the property in dlispute to the 


Court of Wards. . . . the vested interest he held in the revegsion 
passed by the sale to the Court of Wards, who became entitled 
to that reversion on her death.” a j 


In 1906 Kalka Bakhsh Singh married a second wife and eee is 
no doubt of the fact she remained in possession: for a perjod of about 
eight years. ‘Further, there is no doubt that she ubtained a mutation 
of names, and that she paid rent with 15 per cent. for collection to 
the talukdar, that is to say, to the Court of Wards. It is upon these 
facts that the claim of estoppel arises. 


The assertion made when mutation of names was obtained was of 
course erroneous and must have been so to her knowledge. Musam: 
mat Janki Kuar was entitled neither to be entered in the 
ungler-proprietary registry asa’ pukhtadar, nor had she, under: the 
compromise agreement, which was the sole basis of title which could 
be founded upon, any rights whatsoever to possession of the villages. 
Very possibly what happened was simply that the Collecter and the 
officials charged with the mutation record assumed that she, another 
wife of Kalka Bakhsh Singh, was’ possessing the same villages on 
the same title as her predecessor. Two officials are examined (onc 
a translator and petition writer in the Civil Court who identifies the 
signatures of the Zilladars, the other the Zilladat and collector of 
rates) and they gave evidence that the Court of Wards made no 
enquiries about the status of the persons to whom ¢he receipts were 
issued or whether the defendant was in tiuth the pukhtadar. 


. The Court of Wards, however, has discovered the mistake which 
has. been made and the fact that Musammat Janki Kuar had no titie 
whatsoever to the pukhtadari rights; and the present Suit one been 
brought.’ m . Tis ; 

With all respect to the Court of the Judicial Comm oner it is 
difficult to understand how the doctrine of estoppel applies to a case 


f 
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of this a racter. There is no peculiarity in the law of India as 
distinguished from that of England which would justify such an appli- 
cation. The law of India is compendiously set forth in Section 115 
of tae Indian Evidence Act, Act J of 1872. Tt will. save a long 
statement by simply stating that section, which is as follows :— ) 
“When one peison has, by his declaration, act or omission, 
intentionally caused or permitted’ another person to believe a 
thing to ke true and to act upon such belief, neither he nor his 
representative shall be allowed,‘in any suit or proceeding bet- 
ween himself and such pcrson or his representative to deny the 
truth of that thing.” n 
‘ There seems no place upon the facts for the suggestion that the 
Court of Wards has intentionally caused or permitted Janki Kuar 
to believe it to be true and to act upon the belief that she was a 
talukhdar or that she had any right of possession under the com- 
promise agreement already alluded to. That point might be quite 
sufficjent to dispose of the case. 


But the Court of the Judicial Commissioner goes so far as to 
declare that what has happened is “ tantamount toa waiver for the 
time being of the right of reversion,” and that “ the Court of Wards 
has thus been committed to. recognition of the right of Musammat 
Janki Kuar fo succeed to the pukhtadari rights under the compromise 
as if she had been wife of Kalka Bakhsh Singh when Musammat 
Sunder Kuar died.” Their Lordships fail to understand how the 
doctrine of estoppel could ever be founded upon for the purposes of 
the recognition of'any such claim or the rearing up of any such 
right. The whole of this dectrine appears to be founded simply 
upon the transaction of taking rent each year, but the taking of 
rent each year may, and as the Courts have properly held, did, bar 
by estoppel the Court of Wards from any claim for mesne profits 
during the particular year or years for which such rent was received. 
It estopped the Court of Wards from maintaining that the lady 
possessed the property with a liability to account or possess on any 
other or further terms than on payment of the rent made and taken.. 


But there estoppel stops and it can never be reared up into the 
creation of a pukhtadari right of a proprietary, heritable, and transfer- 
able character, nor can it ever create aright of possession of*the 
property for life under the same terms as some other person had 
previously possessed it upon. Such foundations of ttle are unknown 
and they can never be created in such a manner. 


At their Lordships’ Bar Mr. Dube ingeniously argued that there 
were, however, other ciicumstances which might be founded upon 
efor the puipose, of producing such rights either of permanent owner- 
ship or possession for life. Even were such a thing legally possible, 
it need only be remarked* that in cases of estoppel the onus of 
establishing the facts and circumstances from which estoppel arises 
rests upon the person pleading it. No facts and circumstances 
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CIVIL whatsoever, apart from the occupation, appear to the Houd to have 
ions been established in this case. Their Lordships must decline to 
— accept statements made ın another suit (one which was edismissed) 
MITRA SEN on the subject of the payment of mortgages resting upon propeyties 
SINGH 

a It is nowhere established that this lady ever disbursed any payments 
JANKI of the kind, and it has to be remarked, in conclusion, that she herself, 
A UAR: who knew all the facts and the circumstances of the situation, did 
Lord Shaw, ‘ot give evidence in the case. On examination accordingly the case 
for estoppel seems to be ill-founded in law, and if it were well-found-. 

ed in law, seems to be quite unsubstantiated in fact. 


The dévision in the case of Governors of Magdalen Hospital vy. 
Knotts (), which was referred to in discussion, afforded no help to 
the repondents because, as observed by Lord Selborne, a long term 
was “attempted to be granted by a charitable corporation at a 
peppercorn rent. If-any rent had been reserved and received, how- 
ever small, the legal relation of a tenancy /rom year fo year would 
have heen created, and the Statute of aeons could nog have 


33 


run. 

Their Lordships will humbly advise His Majesty that the appeal 
should be allowed and the decree of the Trial Judge be restored 
with costs since that date in the Courts below, and with „the costs of 
this appeal. 





Appeal allowed, 
Watkins & Hunier—Solicitors for the appellants. 
Barrow Rogers & Newtle.—Solicitors for the respondents, 
(1) 4 App. Cas , 324. 





CIVIL RANODIP SINGH AND OTHERS (Piaintiffs) 
VEKSUS e 
alle PARMESHWAR PERSHAD AND OTAERS (Defendants) .* 


November, 17. Hindu Law—Alienation ty fathew—suil to set aside by sons— Cause 
ITR of action—IVhen arises—Limitation begins io run from the date 


LORD 
SUMNER, of the sale-deed, 
LORD ° The cause of action to set aside a sale-deed executed by a 
PHILLIMORE Hindu father without Icgal necessity arises on the daft of the 
SIR JOHN f a ; : 
EDGE, SIR sale-deed and from that date the period of limitation is to be 
LAWRENCE * reckoned. No fresh cause of action arises in favour of a son 
JENKINS. not in existence al the dąte of the esale-deed but born subse- 
quentl¥. 


Where, therefore, a suit was instituted in 1920, by four sons, 
to set aside a deed executed by their father ig 1893, and it 
was sought to avoid the bar of limitation on the ground that 


s the suit had been instituted withinethree years of the attain- 
ment of majority by the youngest son who was born in 1gao, 
=a * P. C. A, No, 24 of 1923. 
b 
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long after the execution of the sale-deed, held, that the cause 
of action arose in 1893 and the suit was hatred by.time, 


APPEAL from a decree of the court of the Judicial Commissioner 
of @udh. R l e 


The facts of the case appear from the judgment. 
» B. Dube, for the appellants. : 

The other side wag not represented. 

The judgment of the Court was delivered by 


| SIR LAWRENCE JENKINS.—This is an appeal from a decree 
dated the 18th July, 1921, of the Court of the Judicial Commissioner 
of Oudh,- affirming a decrée dated the 22nd March, 1921, of the 
S abordinate Judge of Bhairach. À 


The suit out of which the appeal arises was instituted on the 
23rd June, 3920, by the four sons of the sixth defendant, Thakur 
Prithi Singh, claiming possession of the village described in the plaint. 
The®plaintiffs and their father are a joint Hindu family governed 
by the law of the Mitakshara, and it is the plaintiffs’ case that the 
village 1s the ancestral property of the joint family. 


On the 3rd June, 1893, the plaintiffs’ father purported to sell 
the village #0 Manjee Ram, who is represented in this suit by his 
descendants defendants Nos. 1 to 5. The seventh defendant claims 
as a mortgagee from defendants Nos. 1, 2 and 5. 


The plaintiffs contend that the sale is- not binding on them as it 
was not made for legal necessity, and on this ground they claim a 
decree for possession. 


Of the many issues framed in the Court of the Subordinate Judge 
it is only necessary to consider whether the suit is barred by limita- 
tion, and fer this purpose the dates at which the several plaintiffs 
were born become important. 


" Ranodip Singh, plaintiff No. 1, was born on the 23rd August, 
1886; Kali Baksh Singh, plaintiff No. 2, on the 4th August, 180%; 
sitla Baksh Singh, plaintiff No. 3, on the 1st October, 1897; and 
Patmeshuri Baksh Singh, plaintiff No. 4, on the 30th November, 
1900. It will thus be seen that the first and second plaintiffs yvere 
in existence at the date of the sale, but the other two plaintiffs were 
horn after its completion. > 


The time from*which the period of limitatiom began to run has 
throughout been treated ag the 3rd of June, 1893, on the assumption 
that the alienees then took possession of the property within tbe 
meaning of Article 126 in the First Schedule to the Indian Limita- 
tion Act, 1908. 


The prescribed period f 12 years from this date expired in 190%, 
but the plaintiffs contend that limitation is sayed by Section 7 of 
the Limitation Act, read with Sections 6 and 8, 
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_ . These sections so far as material are in these terms :— , 

6 (1) Where a person entitled to institute a suit’: . . is at 
the time from which the period of limitation is to be*reckoned 
a minor... he may institute the suit. .. within the sgme 
period after the disability has ceased as would otherwise 
have been allowed fromthe time prescribed therefor in the 
third column of thé first schedule. . 

7. Where one of several persons jointly entitled to institute 
a suit.. . is under any such disability and a discharge can 
be given without the concurrence of such person time will run 
against them all; but where no discharge can be given .time 
will not run as against any of them unti! one of them becomes 
capable of giving such discharge without the concurrence of the 
others or until the disability has ceased. 

8. Nothing in Section 6 orin Section 7.. ., shall be de- 
eméd to extend for more than three years fiom the cessation of 
the disability .. .. of the person affected therely the period 


within which any suit must be instituted. š 


It is conceded that the suit would not be saved by these sections 
if brought by the first three plaintiffs alone ; but it is contended that 
the fourth plaintiff is entitled to the extended period for which the 
sections provide, and that the suit is therefore not barred by limita- 
tion. Both the Courts in India have decided adversély to this 
contention. 


The cause of action arose on the 3rd June, 1893, and itis from 
that date that the period of limitation is to be reckoned. The fourth 
plaintiff's subsequent birth on the 30th November, 1900, did not 
create a fresh cause of action ora new starting point from which 
limitation should be reckoned. 


¿To the contention that by the cited sections the period of limita- 
tion 1s extended for three years from the cessation of the fourth 
plaintiff's minority the answer is that by their express terms this 
extended period can only be claimed by a person entitled tọ institute 
the suit at the time from which the periad of limitation is to be 
reckoned. The fourth plaintiff does®ot come within this description, 
fór at that time he was not in existence. He, therefore, is not 
entitled to the three years extension, and his suit is consequently 


barréd. Poa 
Their Lordships will accordingly humbly advise His Majesty 
that this appeal ought to be dismissed. ° 
° Appeal dismissed. 


. Ay. S. L. Polak—Solicitor for the appellants. 
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MANZUR HASAN AND OTHERS (Appellants) 
VErSUS 
MUIL[AMMAD ZAMAN AND OTHERS (Respondents) * 


Rublic streeis—Reisgious Processtons, right to carry through— Claim 
to exclusive user of highway not admissible. 

A suit for declaration of right to carry religious emblems in 
a procession through the streets of a town and for damages for 
preventing the plaintiffs from doing so, lies in thg Civil Court. 
Persons of whatever sect are entitled to conduct religious pro- 
cessions through public streets so that they do not interfere 
with the ordinary use of such street by the public and® subject 
to such directions as a Magistrate may lawfully give to prevent 
obstructions of the thoroughfare or breaches’ of the public 
peace ;* and the worshippers in a mosque or temple, which 
abutted on a high road, could not compel the processionists to 
intermit their worship while passing the mosque or temple on 
the ground that there was a continuous worship there. No sect, 
however, is entitled to claim the exclusive use of the mney 
for its worship. 

Pagthasaradi Ayyanyar v. Chinnakrishne Ayyangar, L. L 
R., 5 Mad., 309, Sudram Chetti v. The Queen, 1° L. R, 6 
’ Mad, 203. Sadayopachariar v. A. Rama Rao, 1.L, R., 26 Mad., 

370, Baslingappa ae v. Dharmappa Basappa, 1. L, R., 
34 Bom., 571 and Mohamed Abdul Hafis v, Latif Hosein, 
I L. R, 24 Cal., 524, approved. Satku Valad Kadir Suusare v, 
Ibrahim Aga Valad Mirsa Aya, I.L.R , 2 Bom., 457 and Aasi 
Sujaudin v. Ma Dhavdas, I, L. R., 18 Bom., 693, overruled, _ 
APPEAL from a decision of the High Court at Allahabad reported 
in 19 A. LJ. R., 740. 


_ The facts of the case appear from the judgment. 


OL. DeGruyther, K. C, W. Wallach and Raf Rana Fatchsinghji 
of Limòdt, for the appellants. 


Sir G. Lowndes K. C. and A. Majid, for the respondents, 
The following judgment was delivered by 


LOkb DUNEDIN.—In the town of Aurangabad there are two 
sects of Mohammedans, the Shias and the Sunnis. Thesé sects 
worship in the month of Moharram in a different manner. In parti- 
cular the Shias conduct a procession along with various emblems, 
which it is not necessary fo specify, all alluding to, the «martyrdom of 
Ifasan and Ifosain, and as the procession proceeds they from time 
to time perlorm a ceremony called Matam which rhcans “that they 
stop for a little and wail. The Sunnis also revere the martyrdom of 
llasan and IJfosain but worship in a differént way. In the town ef 
Aurangabad from timé immemorial the procession of the Shiag has 
passed along a certain ‘public road which passed behind the back of 

* P, C. Av Ne 25 of 1925 
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CIVIL a mosque used by the Sunnis. In 1916 for the first time the Sunnis 
interfered with the procession and alleged that it disturbed their 
_— devotions in the mosque. Modus vivendi was arranged ior a time. 
oa In order to prevent disturbances for the moment the magistrates 
er passed a regulatlon for the year in question that there should be no 
‘MUHAMMAD performance of Matam within a certain distance of the mosque until 
ZAMAN. the procession had passed a certain distance beyond the mosque. 
. . od A similar arrangement was made in 1917. To bring matters to a 
Dunedin. crisis the Shias then, in 1918, raised an action in the Court of Aligarh, 
' asking fora declaration of their right to go in procession and use 
Matam and®for a perpetual injunction against the Sunnis again in- 
terfering with them. They also asked for damages. > The action was 
-opposed by the Sunnis: ‘The District Judge granted the declaration 
that they craved, but subject to any order that from time to time the 
magistrates might make, and refused damages. Appeal was taken 
to the High Court by the defendants and the plaintiffs Taised a cross 
appeal asking that the rider as to the power of the magistrates might 
be deleted. The High Court reversed the judgment and dismissed 
the suit, holding that the plaintiffs. had not made out any cause for 
a declaration. They treated the suit as a prayer to be allowed to 
block absolutely the highway, which, their Lordships considered, 

could not be allowed. — : 


„1Leave was asked to appeal to the Privy Council and was granted 
„by the CHIEF JUSTICE and ‘another Judge who had not heard the 
appeal; and it is abundantly clear from the observations which were 
made by them that they thought the question one of great importance. 


The case seems to their Lordships to raise for authoritative 
e decision the question as to the right of religious processions to pro- 
ceed along the roads in India, practising their religious observances, 
and the decided authorities in India are certainly conflitting. The 
first question is, is there a right to conduct a religious processjon 
with its appropriate observances along a highway? Their Lordships 
think the answer isin the affirmative. In Parthasaradi Ayyangar 
v. Chinuakrishna Ayyangar ('), T@RNER, C. J., lays down the law 
thus :— 
'“ Persons of whatever sect are entitled to conduct religious 
* processions through public streets so that they do not inferfere 
with the ordinary use of such streets by the public and subject 
to; such directions as the magistrates may lawfully give to 
prevent obstructions of the thoroughfare or breaches of the 
public peace.” ° 


o In Sudram Chetti v. The Queen (C), before a Full Bench the 
position, was maintained, and it was furthe: laid down that the 
Worshippers ina mosque or temple which abutted oh a high road 
could not contpel the processionists to intermil thcir worship while 
passing the mosque or temple on the ground that there was continuous 

.. worship there. At page 217 TURNER, C. J., says :— 
(1) [182] I. L. R, 5 Mad., 309.» (2) [1883] I. La R., 6 Mad., 203. 
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"With regard to processions, if they are of a religious 
character, and the religious sentiment is to be considered, it is 
not èss a hardship on the adherents of a creed that they should 

ə be compelled to intermit their worship at a particular point, 
than it is on the adherents of another creed, that they should 
be compelled to allow the passage of such a procession past the 

> temples they revere,” : 


In Sadagogachariar v. A. Rama Rao (’), in a civil case the 
same view was taken, but in a criminal case in the same volume, 
Vijiaraghaya Chariai v. King-Emperor (*), two Judges held that 
to use a highway as a place of worship was not legitimate. One 
Judge, who had taken part in the former case, dissented and, at a 
former hearing, the CHIEF JUSTICE had also dissented. The first 
of these cases came to this Board and no doubt was there thrown on 
the right of religious worship ina highway. Two other questions 
have, however, emerged. In several cases one sect claimed the 
exclusive use of the highway for their worship. This bas been con- 
sistently refused. The other question, which goes deep into what 
ought to be done in the present case is this:—Doesa civil suit lic 
against those who would prevent a procession with its observances ? 
Elere there is an obvious discrepancy between Bombay and Madras, 
and Calcutta upholds Madras. The leading Bombay authority is the 
case in Satku Valad Kadir Sausare v. Ibrahim Aga Valad Mirza 
Aga (©), WESTROPP, C. J.,and MELVILL, J. This was a suit by 
certain Mussulmans who carried tabuts in procession along a public 
road. They were disturbed in so doing by Mussulmans of a rival 
sect. The head note sets forth the judgment accurately :— 

“ Held, in special appeal the plaintiffs could not maintain a 
civil suit in respect of such obstruction unless they could prove 
some damages to themselves personally in addition to the 
penera? inconvenience occasioned to the public. The mere 
absence of the religious or sentimental gratification arising 
from carrying tabuts along a public road is not any such partı- 
cular loss or injury as would be sufficient, according to English 
and Indian precedents, to systain a civil action”’ 

The judgment really proceeds entirely on English authortties, 
which lay down the difference betweem proceedings by indictment 
and by civil action. $ 

In their Lordships’ opinion such a way of deciding the case was 
inadmissible. Thee distinction between indictment and action ein 
regard to what is done ena highway isa distinction peculiar to 
English law and ought not to be applied in India. This judgment 
was followed, as was natural, in Kaa? Sujaudin v. Ma Dhavdas, ('), 
by two judges. Nevertheless in the next case, Bastingappa Parappa 
yv Dharmappa Basafpa (Č), SiR BASU, SCOTT, C. J., and BATCHE- 
LOR, J., disregarded the authority of theit own Court in Sethe Valan 

(1) P I. L. R., 26 Mad., 376, (2) 26 Mad., 554. 


(3) [1578| 1. L. Ra, 2 Bom., 457. (1) liSo4] I L. Rọ 18 Bom., 694 
` (s) [toro] T. L, Ry 34 Bom., 571. 
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Kadir Sausare v. Ibrahim Aga Valad Mirza Aga, ('), and pronouuced 

a judgment which without saying that it overruled Saika Valad, 

clearly did so. The lower Court had followed Satku "Valad case 
(infra), and dismissed the suit. The head note is :— á 

. ‘On second appeal by the plaintiffs held, reversing the decree 

and allowing theeclaim, that the suit was not for the remqyal 

of a public nuisance but for a declaration of the right of an 
individual community to use a public road.” œ ' 


The Madras cases already cited were all cases (except the criminal 
one) in which declarationns were sought and either granted or, if 
asking for @xclusive right, refused, but in none of them was the idea 
entertained of special damage other than the obstruction of the pro- 
cession being needed. 


In Mohamed Abdul Hafis v. Latif Hosein, (©), the Madras view 
was taken. The head note is :— ° 


“A suit for declaration of right to carry religious emblenis 
in a procession through the streets of a village and for damages 
for preventing the plaintiffs from doing so, lies in the Civil 
Court.” ; 

Their Lordships arc of opinion that the views of the Madras 
Courts are right and that the Bombay judgment is wrong. They 
think that the appellants are entitled to the declaration granted to 
them bythe District Judge but propose to add to it, after the word 
“trafic” (line 3, p. 42 of record), the words “to the Magistrate’s 
directions and the rights of the public.” If their Lordships were 
simple to dismiss the appeal the effect would be misunderstood in 
India.° Every different sect or religion when places of worship are 
upon the routes where the processions of those with whom they do 
not agree pass, would appeal to the judgment as settling that the 
finctions of the procession should cease as it passed them But if 
the declaration as made by the District Judge is granted the magis- 
trates will still be able to make any arragement they chgose, and 1f 
they choose to, repeat the order that forbad doing Matam within 
a ceitain distance of the mosque. That order would be an order 
passed in respect of special circumstances, not a general pronounce- 
ment as to rights. i 


Their Lordships will therefore, humbly advise His 
that the appeal should be allowed and the declaration granted as 
above indicated, and that the appellants should» have the costs of 
the appeal before this Board, but inasmueh as in the Courts below 
they asked tal there should be no declaration as to the magistrates’ 
right, no costs should be allowed to either party in the Courts below, 


: Appeal allowed. 
2 97 L. Wilson & Co.—Solicitor lor the appellants, 

Douglas Grant.—Solicitor for the respondents. 

(1) 2 Bom, 457. ' (2) [1897] L L. R., 24 Cal., s24. 
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na HIGH COURT. 
MANKI KUNWAR ( Plaintif) CIVIL 
3 VENSUS 1925 
KUNDAN KUNWAR (Defendant) .* Te 


Hindu Law —Mitakshara—Succession —l'ather’s estale—Two sis'ers Mears c] 
fn? ~s : a . ° ” , ewe 
—One rich and the other poor—Iix pressions “ unprovided for” piccorr, Js 
and “enriched”’—Aleaning of. s 
In the case of two Hindu sisters, one placed in wealthy 
surroundings and the other in straitened circumstances, the 
latter is entitled to succeed tothe entire property of their 
deceased father, governed by the Mitakshara. , 
The expression ‘‘unprovided for” in conttadistinction to the 
term ‘enriched’ must be construed in the sense of ‘indigent’ 
as opposed to “‘possessed of means” irnespective of the sources 
of provision or non-provision. 
Oudh Kumari v, Chandra Dai, 1.1. R., 2 All, 561, Danno v. 
Dabo, I. L. R, 4 All, 243 and Totawa v. Basawa, I. L. R., 
23Bom., 229, referred io. 
FIRST APPEAL from a decree of BABU KAULESHAR NATH RAI, 
Subordinate Judge of Benares. 


The material facts appear from the judgment. 

Surendio Nath Sen, for the appellant. 

Kailas Nath Katju, for the respondent. . 
The judgment of the Court was delivered by 5 


MEARS, Ç. J.—-This was a suit of a rather unusual but quité Aars C. J. 
interesting character. It was a suit between two sisters, and the 
plaintiff claimed that she was entitled to a share to the extent of 
one-half of the entire property left by her father. In ordinary cir 
cumstances that claim was undouptedly a good one in law, there 
being only herself, the plaintiff, and her sister, Kundan Kunwar, as 
the survivors Of the father at the time of the claim. The defendant 
sct up the plea that the plaintiff was a wealthy woman whilst she, 
the def@ndant, was very poor. She thereby invoked the statement 
of law recorded in the Mitakshara to the effect that the sister who 
is “ unprovided for’ shall take precedence over the sister who js 
“enriched”. The learned Subordinate Judge took the vjew that the 
action should fail on the ground that the plaintiff was a rich woman,, 
that the defendant was a very poor woman and that the authority of 
the Mitaksharae gave to the defendant the right to succeed to the 
whole of the father’s estate. This appeal raises two questions, one . 
is a question of fact, the other isa question as to whether on the 
* F. A. No. 147 of 1922, R 
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text of the Mitakshara the defendant has brought herself avithin its 
provisions. The question of fact is whether the defendant has 
correctly described her sister as a wealthy one. We have been taken 
through the evidence of fhe means of the defendant, and we ate of 
opinion that she has correctly described herself. Compared with the 
position of the defendant, the position of the plaintiff is rightly 
described as that of a wealthy woman. It was suggested in argu- 
ment to us that you must construe the text of the Mitakshara and 
the words “enriched daughter’ as meaning a daughter definitely pro- 
vided for etther by a document, suchas a_ will, or by having been 
definitely fnvested with property in her own right by some other 
method, gift or something in the nature of a settlement. We have 
been referred to several cases, the first one of which was that of 
Ondh Kumari y. Chandra Dat ('). In that case it was held that 
the onty criterion was the comparative poverty. But it has been 
pointed out to us that in that case the rich daughter hdd at the time 
of marriage a valuable estate made over to her and, therefore» she 
was an enriched daughter in the sense that she had acquired pro- 
perty in her own right as apart from her general expectations of pro- 
perty and generally rich surroundings. A few years later that was 
followed by Danno v. Darbo (°). There the rich daughter had 
acquired nothing by wiil, had acquired nothing by gift o1 conveyance, 
but she was in comparison to her sister a woman who had married 
intoa wealthy family. In that case the court said, “the expression 
‘unprovided for’, in contradistinction to the term ‘enriched’, must be 
construed in the sense of ‘indigent’, as opposed to ‘ possessed of 
means’, irrespective of the sources of provision or non-provision’. 
Other cases were cited to us, but we need only refer finally to the 
case of Tofawa v. Basawa (°). That case isa definite authority, 
which shows that all that has to be regarded is this. [f you finda 
marked difference in the financial position of the sisters, and one of 
those sisters in straitened circumstances, that is sufficient to bring 
into operation the authority of the Mitakshara. This case, as all the 
other ones, has to be looked at from the point of view of comparative 
poverty of the plaintiff and defendant, and it is not essential that the 
poor sister should be bound to point to some definite acquisition of 
property by the rich sister. It is sufficient to say that her surround- 
ings are such that she would be regarded asa rich womar® The 
ordinary case, of course, is that she has married into a family of 
pésition and wealth. Taking that as a criterion, we are of opinion 
that the claim of the plaintiff was rightly edismissed, and we dismiss 
this appeal with costs. 


Appeal dismissed. 
(1) peso] I. L. R., 2 All, 561. 3 
A B a I. L. R., 4 All, 243. 
A £3 1899] I. L. R., 2f Bom., 229. 
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Public Gambling Act of 1867, section 3—Keeping a common gaming 
house— What amounts to. 

Where several booth-keepers carried on a betting business 
in Agra on the figures, at which opium was sold by auction in 
Calcutta and transacted their business so cleverly that although 
they might lose on acertain figure, they were sure to gain on 
most of the other figures, and if there was a loss it was 
shared amongst themselves and the ultimate result would in all 
probability be a gain, Meld, that they were guilty of keep- 
ing a common gaming house. Lachcht Ram v. Emperor, 
20 A. È. J. R, 218, Atma Ram v. King-Emperor, 22 A. L. 

o J: Ru 249, followed. Emperor v. Dattatraya Shankar Paranjpe, 
I, L. R., 47 Bom., 960, referred to. 

CRIMINAL REVISION from an order of BABU RAM CHANDRA 

SAKSENA, Sessions Judge of Agra. 


The majerial facts appear from the judgment. 
A. P. Dube, for the applicant. - 
Sankar Saran (Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 


MUKERJI, J.—These are twelve applications in revision against 
the applicants’ conviction under section 3 of the Public Gambling 
Act of 1867. ; 


The whole question to be determined in these petitions is whe- 
ther the applicants were keeping what may be styled as a ‘common 
gaming house’. 

The facts found are these. There is an enclosure or ‘ barah’ 
belonging ‘to a firm Piru Mal Radha Raman. It was let out to three 
persons, Gopal Das, Mul Chandeand Nathu Mal who are among the 
applicants. They, in their turn, sub-let the premises to other people 
so that there were 31 compartments in al]. In ail these 31 compart- 
ments gambling was going on when the police made a raid. ‘The 
followfng method was pursued in this particular gambling. The 
person occupying a booth had some receipt books and sheets „of 
papers. These were undoubtedly instruments of gambling in these 
cases. A customer camé and he said that he would bet so much 
against so much, if a particular figue formed one of the two last 
digits of the average price at which opium was sold by auction in 
Calcutta. TĦe gambling was held on the day the auction-sale was 
held in Calcutta and on {his particular occasion the figures weve 1 
and 4. A telegram conveying the information was received from 
Calcutta, at the time the police were on the premises. Now ona 
* Cr, Rey, Nos. 61& to 627 of 1924, 
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sheet of paper would be but down the figures 1 to 10, On &he same 
sheet of paper would again be but down the figures I to 100. A 
customer would bet, say Re. 1, against the figure 5. The booth- 
keeper would agree to pay him Rs. 10 if the figure 5 formed*the 
last digit of the average sale price of opium. Similarly if a customer 
bet on the figure 15, Something like this would be arranged. The 
customer would bet Rs. 5 and the booth-keeper would agree to pay 
Rs. 150, if the last two digits of the average sale price of opium 
came to be 15. A receipt would be granted to the customer and 
at once a note would be made on the sheet of paper containing all 
the numbers against the figure 15. Such sheets are before this 
Court and show that against some of the figures on which a betting 
took place the amounts which the booth-keeper had agreed to pay 
were noted. It has been found on evidence that ıt would be open 
to the booth-keeper to stop further betting on any particular figure. 
For example, if, on the figures 1 and 4 which actually ‘were the last 
two digits of the sale price of opium, the booth-keeper found that he 
had too many bets against him, he would be at liberty to stop 
further betting on those figures. 

It will be noticed that the booth-keeper stood the chance of 
losing only when the betting became too heavy on one digit or on 
two digits containing the former digit. Thus, out of altogether 110 
figures the booth-keeper would lose, in this particular case, on the 
figure 4and on the figure 14. He would gain on all the bettings 
that took place on the remaining 108 figures. Of course there would 
be no betting at all on some of the figures. Further, it has been 
found that the booth-keeper had an opportunity of minimising his 
probable loss by transferring some of his responsibility to other booth- 
keepers just as in the case of a heavy insurance on a particular life 
one insurance company re-assures the life with another company. In 
such cases if there is a loss the loss is shared by one or more booth- 
keepers. 

On these facts, it is clear that a booth-keeper has always before 
him the sheet of paper on which 4ll the bettings are noted. Even 
without much intelligence, he would be able to see whether in the 
case of a particular figure or figures coming out as the last two 
digits of opium sale he has a chance of losing or gaining. If hg finds 
that the sum-total of the bettings on other figures is more than the 
betting on any two particular figures, he need haye no apprehension 
of losing. Under the circumstances it myst be taken as a fact that 
from the method of business carried on, the chance of loss by a booth- 
keeper is extremely rare and almost nil. 

Now the question is whether in the circumstances of this case 
the,applicants may rightly be held as maintaining a “common gaming 
house”. The leading case on the point? so far as this Court is con- 
cerned, is still the case of Lachcht Ram v. Emperor C). In this 

() [1922] 20 A. L. J, R, 218. 
° e $ 
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case it wes laid down by STUART, J. with the concurrence of GOKUL 
PRASAD, J. that ‘it must be established that the owner or occupier 
takes a fixed commission which is irrespective of the result of the 
ganting or, at the outside, that he manipulates the conditions in such 
a manner that he cannot possibly lose’, in order that a man may be 
convicted of keeping a common gaming house This case was con- 
sidered by a Full Bench of this Court as recently as in January last 
year and it wae held that in the circumstances of that case the appli- 
cant was rightly convicted of the offence of keeping a common 
gaming house. In that case, Atma Ram v. King-Empesor (*), no 
commission was charged by Atma Ram. But he transacted his 
business so cleverly that although he might lose on a certain figure, 
he was sure to gain on most of the other figures and the wtimatc 
result would in all probability be a gain. Their Lordships, who 
composed the Full Bench, did not express any dissent from Lachcht 
Ram’s case, But thought that the case before them did come within 
the epurview of that case. Iam of opinion that the present cases 
came within the ruling of Atma Ram v. King-Emperor (*), and 
the applicants are all guilty of keeping a common gaming house. 


It has been pointed out to me that the Bombay High Court in 
Emperor v. Dattatraya Shankar Paranjpe C) dissented from 
Lachchi Ram's case. It is not necessary for me to consider whether 
the Bombay case was rightly decided or not; because I find that the 
authorities in this Court are not in conflict and the latest Full Bench 
case does govern the cases before me. 


The result is that al! these applications fail and they are hereby 
rejected. 

Application rejected, 

(1) [i924] 22 A. L. J. Ray 249. (2) I, L. R.. 47 Bom, 960. 


RAGHUNATH UPADHIA AND OTHERS 
versus 
EMPEROR.” 
Criminal Procedure Code (Act V of 1898), section 133—Provisions of 
—Denial A the existence of public right—Trial by Lower Court 


—When defective—Takiny evidence from complainant under 
section 137 of the Code. * 


Where in a dispute relating to the closing af an old drain 
and the opening of a new one, it was denied that the drain was 
a public one, the Lower Court, instead of proceeding mies 
section 139 (A) of the new Criminal Procedure Code, at once 
took evidence under section 137 of the Criminal Procedure Code 
from the complainafit, keld that the trial by the Lower Court 
was defective and wrong in the point of procedure. 


* Cr. Ref. No. 773 of 1¢24. 
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CRIMINAL REFERENCE by K. A. H. SAMS ESQ., Sessigns Judge 
of Ghazipur. 


The parties were not represented. 
The following is the Referring Order.— 


This is an application in revision against an order passed by 
Syed Tajammul Husain, Deputy Magistrate, in a case under 
section 133 of the Code of Criminal Procedure. 


This dispute relates to the closing of an old drain and the 
opening of a new drain. In this case the accused, who are 
applicants inthe present application for revision, definitely 
assertéd in the second paragraph of their written statement 
filed on 16th August, 1924 that the drain was not a public one. 
Fhe lower court, instead of proceeding under section 139 (A) 
of the new Criminal Procedure Code the provisions of which 
are imperative, at once took evidence under section 13y of the 
Criminal , Procedure Code from the complainarft, For this 
reason alone I think that the application for revision should 
be allowed. On other grounds too the order of the lower Court 
has been attacked. It is urged that the lower court has not 
found in clear words that the drain is a public one, ‘The 
absence of a map which has been alluded to by the lower court 
lias also added to the difficulties of this Court in revision. 

For the above reasons I hold that the trial of thé lower court 
ig defective and wrong in the point of procedure, I, therefore, 
forward the record to the Hon’ble High Court with the recom- 
mendation that the order ‘of the lower court be quashed and 
that the case be retried preferably by another Magistrate. 
The District Magistrate of Ballia will be asked to let me have 
the explanation of the Deputy Magistrate within ten days, 


The following judgment was delivered by 


e PIGGOTT, J.—I agree with the learned Sessions Jydge. I set 
aside the Magistrate’s order under section 133 of the Code of 
Criminal Procedure. If the District Magistrate thinks that further 
proceedings ought to be taken in the matter, he is at liberty to take 
such proceedings himself, or to send the case to any Magistrate of 
the first class subordinate to him, other than the Magistrate who 
passed the order now set aside. The proceedings may be taken up 
at the stage at which the present applicant filed their written state 
ment of the 16th August, 1924. ° 


Order set asids 
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7 EMPEROR THROUGH THE MUNSIF OF FATEHABAD 


VERSUS 


MADHO SINGH.*. 


e 
Penal Code (Act XLV of 1860), section 225 B—Alleged offence 
under pros@cution based on Munsif’s report—Acquittal—Order 
by Magistrate of competent jurtsdiction—Whether High Court 
can interfere—Lawful custody—What does noi amount to wilh- 
in meamng af Penal Code. . 


The High Court will not interfere in revision with an order 
of acquittal passed by a Magistrate of competent jurisdiction, 
on a prosecution for an alleged offence under section 225B of 
the Penal Code, irregularly instituted on a 1eport sent in by a 
Munsif Which was treated as a complaint. 


ə The correct procedure to be adopted by a Civil Court desirous 
of prosecuting a person who has escaped from the lawfnl 
custody of a servant of the court is that the servants of the 
court should file a complaint in the ordinary way. 


A Civil Court is not empowered to leave a judgment-debtor 
in custedy of a peon after giving him time to pay up a decretal 
amount nor is such detention Jawful custody within the meaning 
of the Penal Code. 


CRIMINAL REFERENCE made by A. G. P. PULLAN ESQ., Dis 
trict Judge of Agra. 
The following is the Referring Order :— 


In submitting the record of case No. 173 of the court of 
Pandit,Ganga Prasad Tiwari, Magistrate second class, King- 
Emperor v. Madho Singh (1), section 225B of the Indian 
Penal Code, I would like to obtain aruling of the Hon’ble 
High Court on two points which are of some interest to Civil 
Courts. 


One Madho Singh was arrested in execution of a decree of 
the Munsif of Fatehabad. He was brought before the court of 
the Munsif and made an application for two ‘days’ time, The 
Munsif made him over to the custody of a peon and the judg- 
ment-debtor paid his own diet money for two days. Subse- 
quently the judgment- debtor escaped from the custody of the 
peon. 


"he Munsif made an order purporting to be nder section 
476 of the Code of Criminal Procedure and sent the case to the 
District Magistrate for trial. The latter made the case over to 
a Magistrate of the second class who has acquitted the accused 
on two grounds (1) the Munsif could not take action under 
section 476 of the Criminal Procedure Code and (2) no offence 
was committed because the accused was not in lawful custody, 

* Cr. Ref. No. 774 of 1924. 
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CRIMINAL (1) Section 476 of the Criminal Procedure Code Aly refers o 
ae to offences specified in section 195 and these offences do not 


is include section 225B. Consequently it appears that fhe Munsif 
EMPEROR was not empowered to act under section 476. On the ether 
v, hand, he could surely make a complaint to the Magistrate, in 
nrag that the offence was a contempt of bis court, and I doubt 


whether the objection taken by the lower court is a materéal 
one seeing that the Munsif’s order may be regarded as a com- 
plaint of which the Magistrate could take cofnizance under 
section 200. In my opinion, however, the proper procedure in 
such cases is for a complaint to be made in court by or at least 
through the officer from whom the escape has been made, 


(2) This is the main point on which a ruling of the court 
appears to be necessary. It is a common practice for Civil 
Courts to leave judgment-debtors in the custody of court peons. 
Under the Code of Civil Procedure I can only find one class 
of cases in which a judgment-debtor may be made over to an 
officer of the cuurt for custody. ‘Those are the cases pe treat 
in Order, 21, rule 4o, clause 2. And I find that in the High 
Court Rules, General Rules (Civil) Chapter 17 this is the only 
clause for which diet money is prescribed for persons detained 
in the custody of peons. In Order 21, rule 40, clause 2 re- 
ference 1s made only to casesin which an application is made 
by a decree-hoelder on certain specified matters, and in clause 
3 it is laid down that the judgment-debtor may be left in the 


custody of an officer of the court only while any of the matters 
mentioned in clause 2 are being considered. In the present 
case no application was made by the decree-holder. The appli- 
cation was made by the judgment-debtor and it was merely an 
application for two days’ time. lt appears to me that the 
court had only two alternatives, either to grant the period of 
e  cxtension and release the judgment-debtor, or refuse to release 
him and commit him to the civil prison. The lefrned Munsif 
has stated that under the inherent powers of the court (section 
151 of the Code) he could make an order that the judgment- 
debtor should remain in the custody of the peon till the money 
was paid, but I do not considgr that this is a case in which the 
provisions of that section should have been invoked, The 
procedure dealing with the arrest and detention of judgment- 
e debtors is carefully dealt with in the Code, and it is not open 
to Civil Courts to introduce a procedure which is not meationed 
In the Code under the cover of section igr, 


= The learned Munsif submitted this case to me with a request 
that it should be forwarded to thedDistrict Magistrate with a 
view tô a Government appeal against the acquittal of the 

e accused. 


No doubt the Government of Madras appealedin a somewhat- 
similar case reported in I. L, R, 31 Mad., 271 but I am not 
disposed to submit this case to *the District Magistrate for 
three reasons (a) ‘I'he Local Government does not generally 
o wish to appeal against an acquittal in a case of a highly 

technical nature, (b) it iseafter all a petty offence and (c) I 
e 
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am myself doubtful whether a conviction would be good in law. 


I have, therefore, preferred to take up the case in revision 
and submit it to the Hon’ble High Court for such actions as 
the court may think proper. And I would specially request that 
the Hon’ble Court may give an opinion on the two following 
questions :— 


d 

1. What is the correct procedure to be adopted by a Civil 
Court desigous of prosecuting a person who has escaped from 
the lawful custody of a servant of the court? 


2. Is a Civil Court cmpowered to leave a judgment-debtoi in 
custody of a peon after giving him time .to pay up®a decretal 
amount, and if so is such detention Jawful custody within the 
meaning of the Indian Penal Code. 


a I enclose the record of the Magistrate’s court and also a note 
of the learned Munsif addressed through me to the District 
Magistrate. 


The parties were not represented. 
The following judgment was delivered by 


PIGGOTT, J.—The real question raised by this reference is whe- 
ther this Court will interfere in revision with an order of acquittal, 
passed by a Magistrate of competent jurisdiction, on a prosecution 
for an alleged offence under section 225B of the Indian Penal Code, 
irregularly instituted on a report sent in by the Munsif of Fatehabad 
which was treated asa complaint. This question I answer in the 
negative ; the Magistrate was substantially right in his view of the 
law and is to be congratulated on his handling of the case. The 
learned Sessions Judge has referred the malter to this Court in 
order to obtain a ruling on two questions of law. I would not 
encourage the submission of references with this object in view, whep 
the sessions* court does not really dissent from the actual decision 
arrived at. In this instance, howover, I am prepared to answer the 
questions as stated in the referring order. To the first question the 
answer is that the “servant of the court ” should file a complaint in 
the ordinary way. To both parts 8f the second question the answer 
is “no”. Let the record be returned. 


Reference answeged. 


MUZAFFAR HUSAIN AND ANOTHER . 
VEI SUS m 
MUHAMMAD YAQUB.* 


Criminal Procedure Code section 526—Application for transfer— 
Magistrate interesting himself in the case—Transfer proper. 
Where a Magistrate had interested himself in a case pending 
before him in the way of obtaining a settlement by the parties, 
* Cy. Mis. No. 279 of 1924. 
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held, that it was to the interest of both the partief and only 
fair to the Magistrate himself that he should not hear the case. 
Gobinda Chandra Roy v. Gopal Chandra Pandti, 221. C., 474, 
referred to, and followed. ri 

CRIMINAL MISCELLANEOUS Application for transter. 

Satla Nath Mukerp, for the applicants. 

Lalit Mohan Banerji (Covernment Advocate) and Vina Shankar 

Lajpat, for the opposite party. 
. The following judgment was delivered by 


MUKFRJ!, J—This is an application for the transfer of a certain 
criminal prosecution under section 298 of the Indian Penal Code 
pending in the court of Maulvi Sharafat-ullah Khan, Sub-Divisiona] 
Magistrate, to the court of some other Magistrate in the district. 
The prosecutor is a Sunni Muhammedan and the applicants are of 
Shia persuasion. 


It appears that an application was made to the District Magis- 
trate himself for a transfer of the case, but it did not succeed. Several 
grounds have been taken for transfer, but I confine myself to one 
point which I think is a strong one in favour of the applicants. In 
paragraph 9 of the affidavit the applicants state that these was a talk 


-of compromise between the parties and the learned Magistrate sent 


for the Ulemas of both sides and tried to arbitrate in the matter 
which arbitration subsequently fell through. On this point the learned 
Magistrate says, in the statement supplied to the learned Government 
Advocate :— 

‘In order to make the parties compromise the case I had no 

doubt made an attempt in that way etc., ete.” 

e Reliance is placed on behalf of the applicants oy the case of 
Gobinda Chandra Roy v. Gopal Chandra Pandit (*). In that case 
two learned Judges of the Calcutta High Court were of opinion that 
where a Magistrate had interested himself in a case pemding before 
him in the way of obtaining a settlement by the parties, it was to the 
interest of both the parties and “it was but fair to the Magistrate 
himself that he should not hear the case. I think that this principle, 
with which I agree, applies with full force to the present case. 


I order that the case be transferred from the court of* Maulyi 
Sharafat-ullah Khan to the court of some such other Magistrate as 
tHe District Magistrate may choose. Of course it would be open to 
the District Magistrate to hear the case hifnself. 


° Application allowed. 
(1) [1912] hG, 474. PP CATION (owed. 


\ 
VOL.. XXIII] HIGH COURT 193 


BADRI DAS (Decree-hoider) 
versus 
HOSHIAR SINGH AND OTHFRS ( fwdginent-debtors) * 
Civil Procedure Code (Act V of 1908), Order 417, rule 27—Fresh 
ewidence—Subsequently discovered by appelleni—Not known 
before—Lower appellate court—Appiicalion for admission of 
ihe evidence—IVhen Court failed to exercise discretion. 

Where the appellant was not aware of the existeace of some 
evidence at the time when the case was disposed of by the 
first court and he discovered some new evidence subsequently 
and preferred an appeal, held, that it was open to him to apply 
to the appellate court to admit the additional evidence either 
under the general principles of Jaw or under the specific provisions 
of Order 41, rule 27 of the Civil Procedure Code. Raja fudarjit 

eè Pahadur Bahi v. clmar Singh, 21 A.T: J. R., 554, (P. c.), rej- 
erred to. 

Where the Lower Appellate Court, before whom an appli- 
cation for admitting such fresh evidence was made, refused to 
entertain it on the ground that the point had not been raised 
in tha first court and that if fresh evidence were admitted the 
whole case would have to be re-opened, held, that the court 
of appeal failed to exercise its discretion and a second appeal 
was competent. 


EXECUTION SECOND APPEAL from a decree of A. HASSAN 
ESQ., Additional Judge of Meerut, confirming a decree of BABU 
HARGOVIND BAJJAL, Subordinate Judge of Muzaffarnagar. 


A. P. Bagchi (with him Kailas Nath Katju) , for the appellant. 
Kailas Chandra Mital, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a decree-holder's appeal arising out of 
an application for execution. A decree on the basis of a promissory 
note of the year 1919 was obtainéd by the decree-holder against the 
father of the present respondents. After the death of the judgment- 
debtor, the decree was sought to be executed by attachmenj of 
cerlaim properties in the hands of the sons as persons in possession 
of the assets of the deceased. The sons filed objections in the exe- 
cution court pleading that they had been separate from their deceas€d 
father and that the property in their hands was their exclusive and 
separate property and was not liable to be attached in ‘execution of 
the decree. In their objections they referred to an award of IQI4 


. followed by a decree of the Civil Court under which the family estate 


had been partitioned between the father and the sons. Thé coyrt 
of first instance relying on that award and decree allowed the objec- 
tions. The decrec-holder appealed from that order. 
* E, S. A. No, 316 of 1924. - 
XXIII. 25 R, i 
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Before the appellate court he filed an application sfpported 
by an affidavit to the effect that there was a subsequent Cjyil Court 
decree of 1920 under which the previous decree based on the award 
had been declared to be fraudulent and fictitious. In his affidavit 
he stated that he was not aware of the latter decree at the time the 
order of the court of first instance was passed and that he came tp 
know of it subsequently. The lower appellate court did not pass 
any formal order finally disposing of the application it which it was 
prayed that a copy of the previous judgment should be admitted. 
It, however, in its judgment dismissing the appeal referred to the 
argument urged on behalf of the appellant that fresh evidence ought 
to be admitted. It remarked that the decree-holder should have 
raised that question in the first court and should have “ produced ” 
(sic, proved) there that the award was fictitious. It thought that as 
the decree-holder had not done so, the appellate court could not take 
additional evidence in the court of appeal. The appeal was accord- 
ingly dismissed on the merits. ° 


A second appeal has been preferred by the decree-holder. First 
of all, a preliminary objection was raised on behalf of the judgment- 
debtor that no second appeal lies. This contention is based on the 
argument that the grounds taken in the memorandum of appeal do 
not form good grounds for second appeal. This, strictly speaking, 
is not a preliminary objection. We shall, therefore, have to consider 
the appeal on its metits. 


It cannot be disputed that to admit or to refuse to admit fresh 
evidence in appeal isa matter primarily in the discretion of the 
lower appellate court Where the appellant was not aware of the 
existence of some evidence at the time when the case was disposed 
of by the first court and he has discovered some new evidence subse- 
quently and has preferred an appeal, the proper course Spen to him 
is to apply to the appeliate court which is in possession of the case 
to admit the additional evidence either under the general principles 
of law or under the specific provisions of Order 41, rule 27 of the 
Code of Civil Procedure which Mys down that an appellate court 
may for “any other substantial cause ” allow such evidence or docu- 
ment to be produced or witness to be examined. This was pointed 
out by their Lordships of the Privy Council in Raza Indarjit Daha- 
dur Sahi v. Amar Singh C). y 


> If an appellate court, before whom an application for admitting 
fresh evidence is made, exercises its discætion and refuses to admit 
fresh evidence, it cannot be disputed that the propriety of that order 
would not be a good ground for entertuining a second appeal. If, 
however, the lower appellate court does not apply its mind to the 
question properly before it at all and feels that it is unable to admit 
fresh evidence because of some supposed insuperable difficulty in its 
way which, in fact, does not exist, then it cannot be said that the 


(1) [1923] 23 A. L, J. Ry 554 at 562-563. 
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court iù the cxercise of its discretion, has refused to admit fresh 
evidence. In the present case the lower appellate court thought that 
because the point had not been raised by the decree-holder in the 
court of first instance, the lower .appellate court was helpless and 
could not admit fresh evidence. This, ol course, was an impossible 
position to take up. If the decree-holder had not been aware of the 
existence of the decree of 1920, it 1s inconceivable how he could have 
raised the pniat that the decree passed on the award of 1914 had 
been declared fraudulent and fictitious. The other difficulty con- 
ceived by the lower appellate court was that if fresh evidence was 
admitted the whole case would have to be re-opened. ‘Phis also was 
not necessarily an insuperable difficulty and such a contingency is 
likely to arise in many cases where fresh evidence is admitted: 


We have, therefore, come to the conclusion in this case that the 
court of appeal did not exercise its discretion at all. There is no 
remark in the judgment as to whether it believed the affidavit of the 
decree-hoider that he was not aware of the judgment at the time 
the decision of the court of first instance was passed nor is there 
any formal order dismissing the application for admitting fresh 
evidence. 


If it is a fact that this judgment of 1920, having regard to the 
pleadings of the parties, did finally decide that the decree based on the 
award was a fictitious and fraudulent decree*and that, in fact, no real 
partition had ever been effected between the father and the sons, 
then a very strong case had been made out for admitting this fresh 
evidence provided the decree-holder was not aware of its existence 
and had not been guilty of any gross negligence. 


We, however, do not wish to express any opinion as to whether 
even if the judgment is admitted it will conclude the matter. The 
court will, &£ course, consider as to whether if this judgment is 
admitted the opposite party should be given an opportunity of pro- 
ducing rchutting evidence. 


We are of opinion that the matter has not been tried properly. 
We, therefore, allow this appeal and setting aside the decree of the 
lower appellate court send the case back to that court for disposal 
of the application for thc admission of fresh evidence and the disposal 
of the appeal according to law as provided under rules 27 and 28 of 
Order 41 of the Code of Civil Procedure. The costs of this appeal 
will abide the event. z 


j Appeal allowed. 
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ABDUL KARIM (Defendant) 
Versus 
RAM KISHORE AND OTHERS (Platuttffs) .* 


Hindu Law—Joint ancestral propernty—Personal decree agains! 
father—E-xecation of—Properiy attachied—Son’s interest in— 
Exemption of—Conditions to be satisfied—Whether debi tainted 
with immorality. 

If tRe joint ancesteral property of a Hindu family governed 
by the Mitakshara Law was attached in execution of a personal 
decree obtained against the father of the family, his sons could 
only secure the exemption of their interest in the said property 
from attachment or sale by satisfying the court that the debt 
in respect of which the decree was obtained was,tainted with 
immorality, or was otherwise such a debt as it could not be the 
pious duty of the sons to satisfy. Karan Singh v. Bhup Sigli, 
I. L. R., 27 All., 16, followed, Sripat Singh Dugar v, Maha- 
rajah Sir Prodyot Kumar Tagor, 15 A. 1. J. R., 147, Mohan 
Lal v. Bala Prasad, 1. L. R., 44 All., 649, Bawan Das v. O. 
M. Chiene, 20 A. L.J. R., I55 and Kaiyan Singh v. Dharam 
Singh, 20 A., I. J. R., 721, referred to, Sheodan w. Bhagwan 
Singh. 19 A. L. J. R., 431 dissented from, 


APPEAL under section 10 of the Letters Patent, from a judgment 
of MR. JUSTICE GOKUL PRASAD, reversing a decree of A. G. P. 
PULLAN ESQ., District Judge of Benares, who reversed a decree 
of MAULVI SHAH WALI ALAM, Additional Munstif. 


Mukhtar Ahmad, for the appellant. 
, Peary Lal Banerji, for the respondents. 
` The judgment of the Court was delivered by “a 


PIGGOTT, J.—One Bahadur was the head of a joint dadaa 
Hindu family consisting of himself and his three. minor sons. Desir- 
ing to embark upon a certain business, Bahadur borrowed some 
money on his personal security. There is no question here of any 
alienation of the joint family estate in his hands. He found a 
credjtor willing to advance the money on his personal security, and 
on those terms he had a perfect right to borrow. He failed to 
repay the money, and the creditor bringing a suit obtained a simple 
m®&ney decree against him. In execution of this decree, the creditor 
attached a portion of the joint ancestral family property in the hands 
of Bahadur. "Thereupon the suit ont of which this appeal arises was 
filed by the three minor sons, who came in to court through their 
mother as their next friend. The relief sought was a declaration 
that the property attached in execution, to the extent of the shares 
which the plaintiffs would take on parfition, amounting to three- 
fourths of the whole, was not saleable in execution of the decree 

i Ls. Py As No. 42 of 1923. 
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. obtained against Bahadur. The first court decreed this claim. On CWI 
appeal the learned District Judge, relying principally on the decision 1925 
of their Lordships of the Privy Council in Sripat Singh Dugarv.  — 


Malmrajah Sir Prodyot Kumar Tagore (1), reversed the decision e000 
of the first court and dismissed the suit. There was a second ap- v. 
peal, which was heard and determined by.a single Judge of this wo 


Court. His attention was drawn to the reported decision of a mes 
Division Bencheof this Court in the case of Shieodan y. Bhagwan Piggott, J. 
Singh (°). Feeling himself, apparently, constrained to follow this 
decision, the learned Judge reversed the decree of the lower appel- 
late court and restored that of the court of first instance The 
creditor has brought this matter before us by an appeal under the 
Letters Patent., We think the learned Judge of this Court was 
undoubtedly wrong. Ever since the case of Karan Singh v. Bhup 
Singh (*), decided by a Full Bench of this Court more than twenty 
years ago, it ‘was 1egarded as settled law in this Court that, if the 
joint gncestral property of a Hindu family governed by the Mitak- 
shara law-.is attached in execution of a personai decree obtained 
against the father of the family, his sons-can only secure the exemp- 
tion of their interest in the said property from attachment or sale 
by satisfying the court that the debt ın respect of which the decree 
was obtained was tainted with immorality, or was otherwise such a 
debt as it could not be the pious duty of the sons to satisfy. It is 
quite true that the authority of this decision was understood for a 
time to have been unsettled by a pronouncement incidentally made 
by their Lordships of the Privy Council, while deciding a different 
matter, in the case of Satu Ram Chandra v. Bhup Singh (€), but, 
as the learned District Judge remarked in the present case, it was 
never apparent that their Lordships intended by expressions used 
in their judgment in Sain Ram Chaudra's case to contravene any 
principle laid down by them in the case of Sripat Singh above 
re{crred to. Apart from this, however, their Lordships have them- 
sclves cleared up the matter since, and we may take it that it is not 
to be regarded asa correct proposition of law that the question of 
the pious duty of Hindu sons to Satisfy a debt incurred by their 
father, not tainted with illegality or immorality, only arises after the 
death of the father. An unfortunate featuie of this case, in gur 
opiniong is that, if the question in issue had been argued before the 
learned Judge of this Court as efficiently as it has been argued be- 
fore us to-day, it js not likely, and it does not appear from his own 
judgment, that he would hawe arrived at the decision which he did 
pronounce. We think his attention might well have ‘been invited 
to the fact that the decision in Sheodan Singhs case had already; 
+y the date on which he pronounced his judgment, been expressly 
dissented from by another Bench of this Court-vide, Mohan Lal N. 
Bala Prasad (°) and was irftonsistent with the decisions of Benches 
(1) bene V6 Ay: beT Riti: (2) [1921] 19 A. L. J. Rẹ 431. 


(3) {rg05} I. L. Ra 27 All, 16 (4) [1917] 15 A. L. J. Ry 437. ° 
(5) [1922] I. In Ra 44 All, 649. 
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of this Court in at least two other cases-vide, Bawan Daf v. O. M. 
Chtene (*) and Kalyan Singh v. Dharam Singh (7). We feel no 
hesitation in holding that the authority of the Full Bahch case of 
Karan Singh y. Bhup Singh (°) must not be regarded as havingebeen 
shaken by any subsequent decisions, and that we stand by the prin- 
ciple therein laid down. This appeal must, therefore, prevail. We 
set aside the decision of the learned Judge of this Court and restore 
that of the lower appellate court. ° 


As regards costs, the decree of the lower appellate court will of 
course stand. With respect to costs in this Court, we allow the 
defendant, who is the appellant under the Letters Patent, one-half 
of his costs of both hearings in this Court, that is to say, one-half of 
the higher scale fee. We make this order for the reason already 
indicated, namely, that we think, if this appellant’s case had been 
efficiently represented before the ‘single Judge of this Gourt, he would 
probably have been spared the necessity of filing the present appeal. 


Appeal allowed. 


(1) [1922] 20 A. L. J. R., 155. (2) 20A.L.J.R, 721. 
(3) I. L. R., 27 All, 16. 





UMAR DARAZ AND ANOTHER (Plaintiffs) 
VERSUS 
SRI RAM DAS (Defendant) .* 


Pre-emption—Suit for—issociating a Stranger in tie elaim—Effect 
of—Appeal—High Court—Not entitled to allow amendment in 
the case. 


It is fatal for a plaintiff in a pre-emption suit to associate 
with him in that suit any person who is not entitled to. pre- 
emption, and the High Court is not entitled to resort to any 
powers of amendment which it enjoys under the Civil Pro- 

e cedure Code in order to allow an amendment in a case of this 
kind. Bhawani Prasad v. Damru, I. L. R., g All, 17 and 
Bhupal Singh v. Mohan Singh,\I, L. R., 19 All, 324, followed, 

> Abdulla v. Mt. Wakid-un-nissa, 1 O. C., 308, referred to. 


SECOND» APPEAL from a decree of M. F. P. HERCHENRODER 
ESQ , District Judge of Saharanpur, confirming a decree of MAULVI 
MUHAMMAD SHAFI, Subordinate Judge. 


S A. Haidar, for the appellants. 


Nehal Chand, for the respondent. 
* S, A. No. 753 of 1923. 
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The aena of the Court was delivered by GANU 
LINDSAY, J.—-We are of opinion that this case has been rightly 1925 


decjded in the courts below The deasion no doubt has been on —= 
technical grounds, but as the learned Judge of the lower appellate ae 
court has observed, the law of pre-emption is.a highly technical law. v. 

* The suit for pre-emption, which was filed by two plaintiffs, Umar SRI Ra 
Daraz and his minor son, Rafiq Ahmad, failed on the ground that a 
Umar Daraz, * being a person who was entitled to bring a claim for  Zindsey J 
pre-emption with regard to the sale in question, asscciated in his 

claim his minor son, who had no such interest as cniitled him to 

claim pre-emption. In fact the courts below have treated the son as 

a stranger and consequently applymg the law, which has always 

heen followed in this Court and as it has been expounded in 7?Aaivan/ 

Prasad v. Damru(’), they have dismissed the suit. 

When the case came up here, Mr, [laidar, wha appears on behalf 
of the appellants, in order to cure the defect in the suit, has asked 
us t8 remove the name of the minor Rafiq Ahmad from the appea! 
and allow the appeal to be continued only by the first plaintiff, Umar 
Daraz. 

To begin with, the mere removal of Rafig Ahmad’s name from 
the array of the appellants will not cure the defect in the suu 
Again, we do not think we are entitled to resort to any powers of 
amendment which we have under the Cade of Civil Procedure m 
order to allow an amendment in a case of this kind when the rule of 
law is that it is fatal for a plaintiff in a pre-emption suit to associate 
with him in that suit any person who is not entitled to pre-emption. 

We may refer in this connection to the case reported in Ahwpa/ 
Singh y. Mohan Singh È). * 

We have not so far touched on the facts but they are very simple. 
The property which was sold under the sale-deed in suit consisted of 
two items, namely some land im a village called Karondi and some 
other landin a village called Wahabpur. The first plamuf lives 
in Karondi and has a share in that village. By virtue of his being a 
co-sharer in the village he hadeno doubt a right of pre-emption so 
far as Karondi was concerned 

In Wahabpur it appears that some time before the sale sought 
to he pre-empted was carried out, a share had been acquired by Umar 
Daraz in the name of his mmor son Rafiq Ahmad. Rafiq Ahmad’s 
name appears in the khewat of mauza Wahabpur while the name of 
Umar Daraz does not. Bpt in the witness-box Umar Daraz himself 
admitted that his son Rafiq Ahmad wasa mere benanridar forehim. 
So far as the property in Wahabpur is concerned, he stated distinctly 

„that it belonged to himself and that he had brought it with his own 
money. As the Wahabpur property was purchased when Rafiq Ahmad 
was six years of age, it is not the least likely that Rafiq Ahmad fad 
the money to purchase this property. On the facts, therefore, as 
admitted by the first plaintiff himself he is out of court. He has j 

(1) [1883] I, L, R., 5 All, 197, * (2) [1897] I. L. R., 19 All, 324. 
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associated with him in this suit for pre-emption his son Rafi Ahmad 
who for the purposes of this case musi be treated asa stranger. Mr 
Haidar, who has argued the case on behalf of the appellant, „has 
referred us to a ruling of the Oudh Court to be found in Abdulla v 
Mi. Walid-un-nissa('). There the Oudh Court refused to follow 
the law as laid down in Bhawani Prasad v. Damru(*). It is to We 
noted here that pre-emption cases in Oudh are dealt with under the 
special provisions of the Oudh Laws Act, and in any case we must 
follow the decision of our own Court. So far as we are aware, this 
case of Bhawani Prasad v. Damru (°), has been consistently followed 
here The result is that the appeal fails and is dismissed with 
costs. 

Appeal dismissea. 


(1) 4 OC. 309 (2) [1883] I L. R, 5 All, 197. 
Steed See i ° 
LACHMI AND ANOTHER (Platni1ffs) ° 
VEYSUS 


RAM BAHADUR (Deferdant) * 


lion to sue as pauper—Dismissal on ground of goog defence— 
Iriegularity. : 
It is not open to a Judge to dismiss an application for leave 
to sue as a pauper on the giound that the defendant has a good 
defence to the suit, Where he dismisses the application on this 
ground, he exercises a jurisdiction not vested in him by law 
and his order should be set aside in revision. 
CIVIL REVISION from an order of BABU GAURI PRASAD, 
Subordinate Judge of Pilibhit. 
© Uma Shankar Bajpai, for the applicants. 
Saila Nath Mukerji, for the opposite party. 
The following judgment was delivered by 
DANIELS, J.—IJt appears to me in this case that the learned 
Judge has misunderstood the meaning of the words in clause (d) 
of rule 5 of Order 33 of the Code of Civil Procedure, ‘ where his 
allegations do not show a cause of action”. He has rejected the 
application to sue as a pauper not on the ground that the plaint does 
not disclose a cause of action, but on the ground that the defendant 
had a good defence to the suit, namely that the matter in suit þe- 
tWeen the parties was merely res judicata. It was not open to the 
learned Judge to dismiss the application om this ground and in doing 
so hé has exercised a jurisdiction not vested in him by law or has 
at any rate acted with material irregularity in the exercise of his 
jurisdiction. . . 
eI accordingly, allow this application, set aside the order of the 
court below and direct that court to enduire into the application on 
the merits. Costs will abide the result. 


Application allowed. 
*Civ. Rey. Ro, 120 of 1924. 
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Contract Act (IX of 1872), section 23— Pre- entplion—Pre ferential LINDSAY, J. 
right—Acqifisition before decree passed with u view to’ defeat ee 


claim for pre-emption —Gift—Proprietary rights-of donor Irans- 
ferred—Vahdity of-——Transfer of Property Act, section 53.and 
U.P. Tenancy Act (11 of 1901), section 20— Inap pliPability of. 


If during the pendency of a suit for pre-emption, the defédd. 
ant-vendee acquired an interest in the village in which the 
disputed property was situated so as to entitle him to-resist’the 
claim of the plaintiff, held, that the object of, the’ acquisition 
being nof to defeat the law of pre-emption hut to atquire-a 

referential right- such an acquisition was not forbidden by 
“section 23 of the Indian Contract Act, a a pa 


Where a deed of gift effected by a co- ar puirpotted to 
transfer the equity of redemption held by the donor in the-pro- 
perty gifted.and the plaintiff, though a-co-sharer. of the village, 
was neither a-creditor of the donor nor co-owner of the :pro- 
perty transferred... held, that the gift was valid.and:did not 
offend against the provisions of ‘section §3 of the Transfer of 
= a Act or section 20 of the U. P, Tenancy Act CI of 
3901 


SECOND APPEAL. from a sees of-.E: DENNY ESQ. 'Dištiiet 
Judge of Agra, confirming a decree of MAULVI PRD T eR 
HUSAIN, Subordinate Judge. ; pte cad 


. Narain Rrasad Asthana and Gis dharilal Agarwala, for ` ihe 
appellant. 


M. A. Aziz, for the Respondents: 
The judgment of the Court was delivered by 


- KANHAIYA LAL, J.—These two second’ appeals arise out ‘of tivo 
suits for pre-emption ‘brought i in respect of two differént transactions. 
The dectsion in one case is likely to affect the decision in the other. 
It appedts that Musammat Kesar was the owner-of a certain share 
in mahal khas of the village Anwalkhera. On the 26th May; igtg 
she sold, that share to Kunwar ‘Nihal Singh, and a'suit was brought 
by the present plaintiffs-resfSondents tor the pre-emption, of that pro- 
perty, alleging that the consideiation specified in the deed of sale 
was bolstered up to deféat their pre-emptive right. ' 


- During the “pendency of that suit, Kunwar Nihal Singh, the 
defendant-vendee, obtained a deed of - gift, of plot *No.. 221 haga 
measuring 1 bigha 4 biswas situated in mahal khas of the” same Village 

* S, A, Nos, 774 and 775 of 1923, aie = 
XXIÍ, 26 R, ° ` 
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from Daryai Singh and Balwant Singh, the brothers of thegdeceased 
husband of Musammat Kesar. That deed of giftwas set up by 
Kunwar Nihal Singh as a shield against the claim of thé plaintiffs. 
The plaintiffs, however, sought to pre-empt that transaction by æ sub- 
sequent suit filed by them against. the alleged donee and his donors 
on the allegation that the transaction wag, really a sale clothed, in the 
form of a gift to defeat their pre-emptive right. 


. The., former suit was ‘filed i in the court òf the. Subo: Hinake ‘Judge 
st. Agra. The latter, suit was filed in the court of the Mungsif of 
Agra, The .decision of the Munsif of Agra in the latter suit was 
that-the d@ed of gift was not a sale and no suit for pre-emption could, 
therefore, be entertained. There was an appeal from his, decree to 
He District Judge of, Agra who came to. the conclusion ‘that the 

pnee. had- undertaken to pay a;prior mortgaye-.due to Rup ‘Ram, 
and that,,the ‘gift was to that extent for. a. consideration promised to 
:be-payable. At the same time he expressed the opinion that the 
deed ‘of gift was void under section 53-of the Transfer of Property 
Act and section 23 of the Indian Contract Act inasmuch as it was 
intended thereby to defraud the plaintiffs who, had filed a suit for 
pre-emption in respect of the property and to defeat the right which 
they -had,acquired by reason of the prior sale. The result of that 
degision was ‘that the. suit for pre-emption brought by the present 
‘plaintiffs-respondents in respect of the alleged deed of gift was 
dismissed. The plaintiffs have filed no appeal from that decree which 
‘ha& become ‘final. The defendant-vendee has, however, filed an 
appeal against that decree; and his contention is that the’ decision of 
the lawer appellate court that the deed of gift was void under section 
23 of the Indian Contract Act or section 53 of the Transfer of Pro- 
perty Act was erroneous. The learned District Judge had further 
sheld that the gift, was virtually a transfer of an exproprietary right 
and it was, therefore, also void under section 20 of the U. P. Tenancy 
Act (II of 1901). The correctness of that finding is also challenged 
here. 

These findings do not really affect the result of the decision in 
the suit for pr¢-emption brought by the plaintiffs in respect of the 
‘alleged gift, because that suit has failed and the decision in that suit 
has become final. Those findings only affect the previous suit 
brought. by the plaintiffs for pre-emption ef the sale effected by 
Musammat Kesar in favour of Kunwar Nihal Singh on the 27th 
“May, 1919 The contention of Kunwar Nihal Singh is that by reason 
of the deed of gift, he became a co-share» in the mahal and that the 
plaintiffs consequently were not entitled to a preferential right. To 


“that the reply of the plaintiffs is that that gift was really a sale, 


though clothed in the form of a gift. That defence having failed, 
they: fall back upon the finding of the learned’ District Judge that the 
art was void’ because it offended against*the provisions of section 53 

e Transfer of Property Act, section 23 of the Indian Contract 
res and section 20 of the U; P, Tenancy Act (II of rgor), 


| 


VoL. xu. | iiGH couRr 383 


We have, therefore, to examine how far these contentjons can be Civil 
sustained, Section 53 of the Transfer of Property Act has no appli- 192% 
cation because it deals with a case where a transfer is effected either at 
to defraud a future creditor or defeat the rights of co-owners or other KUNWAR 
persons having an interest in the property transferred. The plaintiffs = smngs 
age admittedly not the creditors of the alleged donors. They do eee 
not claim to be co-owners of the specified: plot transferred, though Pence 
they may be co-sharers of the village. As co: ‘sharers they may have ~ mmes 
aright to claim a partition, bur the deed- of gift, if valid, operates Kankaiya 
to transfer only such rights as the alieged donor possesses in the Pilip 
plots transferred, and so far as that interest’ is concerned, section 53 
of the Transfer of Property Act can have no application. “That in- 
terest belongs exclusively to the alleged donor and the transfer cannot 
be regarded as a transfer made to defeat the interest, if any, which 
the plaintiffs may possess. therein. - 8 


Section 23 of the Indian Contract Act has similarly no application, 
becdise it is recognized that aright of pre-emption can be defeated 
by legitimate methods known to the law. One of those methods is 
to obtain 2’ preferential or equal right by the acquisition , of a certain 
{interest in the mahal in which the disputed property is situated at 
any time prior to’ thedecree. Ny person who claims pre-emption 
can succeed unless he’ can show a subsisting-right of pre-emption ; 
and.hé cannot be deemed to have such a subsisting right until he is 
in a position to show that on the date on, which he seeks to obtain 
the decree he had a preferential right as against. the’ defendant-vendee. 
If prior to the date’ of such a decree the defendant-vendee acquires 
an interest in the village or mahal in which the disputed property is 
situated and becomes a co-sharer entitled to resist the clam ofany e 
other person brought against him, no decree can be passed against 
him for prorempftion. The object of such an acquisition is clearly 

not‘ to defeat the Jaw of preemption but to acqujre a preferential 
right. Section 23 does not forbid an acquisition of that nature. 


Section 20 of the Agra Tenancy Act-has also no ‘bearing on the 
present question, because the deet of gift purports to transfer the 
proprietary rights of the donor. It is said thatzprior to the gift fherc 
was a simple mortgage effected by Daryai Singh and Balwant Singh 
in favgur of Kunwar Nihal Singh for the purpose of paying a Pre- 
vious usufructuary mortgage held by Jagram Singh. But the deed 
of gift now in question does not purport to.transfer any exproprietary 
rights. It merely’ purpogts to transfer what on the above facts 
amounted to the equity of redemption held by the donors in the said 
property and the gift cannot, therefore, be regarded as invalid. ° 


- The suit for pre-emption brought by the plaintiffs in respect of 
the sale of the 26th May, 1919 must, therefore, fail. Second Appeal 
No 775 of 1923 is, therefore, allowed and the suit of the plaintiffs 


dismissed with costs here and hitherto. sig 
¥ ~ Appeal allowed 


, | 
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oe D “ SHANKAR SAHI AND OTHERS $ (Deferdants) å 
ste aes versus i. 
Januar rary ee “BAICHU. RAM AND OTHERS: (Plaintips). x 7 
MEARS, A Cj. Hindu Law—Alienalion: ‘by father-—Joint dncestral properly—IVien 
PIGGOTT, J. ‘cannot be encusmbercd— Purchase of fresh property by pre-entp- 
a _ ton" Bene fit lo the estate” —Wiat does not amount 10. - 


” Ordinatily a ‘Hindu father cannot ‘encumber: “joint ancestral 
__ Property to acquire’ the necessary funds to pre-empt other pro- 
“perty. Palaniappa Chetty v. Deivasikamony Pandra, 15 A. 
O L.J. Ro 485, referred io. 
` Any act “for which the character of “legal necessity’ or 
‘benefit to the estate’ can be claimed must be ‘a defensive act, 
` sométhing undertaken, for the protection of the estate already 
a stn. possession, not~an act done with the purpose of brifiging 
_- fresh property in possession and which may pi may not be 
-.y, successful under the chances attending upon litigation. Bhag- 
-wan Das Naik v. Mahadeo Prasad Pal, 21 A. L. J. R., 271, 
4 ` Cheterbhuj v. Govind Ram, I. L. R., 4g All, 407 and Tule 
Ram v. Tulshi Ram, I. L. R, 42 AIl. , $59, referred lo. 
Where a Hindu father, ‘who was ie no obligation to raise 
any money for the protection of his estate, mortgaged the 
jotit ancestral property in order to acquire other property by 
pre- -emption, held, that he was not permitted to dọ so under the 
‘Hindu Law. - i 


__ APPEAL under section 10 of the Letters Patent, from a judgment 
of Mr: aÎUSTICE GOKUL PRASAD,. ‘confirming adecree of BABU 
GANGA, SAHAI, Additional Judge of--Gorakhpur, who modified a 
décree of BAAU BRIJ BEHARI LAL, Additional Munsif of Deoria. | 


Shiva Prasad Sinha, for the appellants. 


Haribans. Sahat and Lakshswt Narain Tewari, for the respon 
dents. `., > ° se 


‘The aai r the Court was delivered by 


Mre Mrars, C. J:—On the 31st of March, 1915' Mahadeo Sahai 
obtained! i decree- in a pre-emption suit which entitled him if he 

~ deposited Rs. 2,800 in sixty days, to acquire certain property in 
preférence toa third person. On the roth of June, 1915 he with 
his son’ Bhola Sahai mortgaged-a portion eof the ancestral property 
which he proposed to acquire by pre-emption for the sum of Rs. 299. 
This was only one ef a series of mortgages by which ‘he raised a 
considarable sum of money. On the 23rd of November, 1918 the: 
plaintiffs brought a suit for foreclosure and that.suit has been . resist- 
ed ‘by the sons of Bhola Sahai, who take the point that the mortgage 
of the roth of June, 1915 was not a transaction which their father 

* LD. A. No. 143 of 1923s 
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e and granlfather could enter into. and thus encumber the joint ances- CIVIL 


tral property. > i TA 
Ip the Munsif's court the Munsif freed the ancestral property FE 


from-the obligation of the mortgage, but gave a decree by which the macnn 
mortgage money was to be recovered from the pre-emptive property v. 
which by that time- had passed into the possession of the family as a 
joint family property. It is that decree: which in appeal today the 
appellants ask us to restore. Mears, C. J. 





The question, theiefore, before us is whether in an ordinary 
case a Hindu father can encumber joint ancestral property to acquire 
the necessary funds to pre-empt other property. In our opinion he 
cannot do so. The first authority which was called to our notice 
by Mr. Sheo Prasad Sinha was the case of Palaniappa Chetty v. 
Detvastkamony Pandara (*). The passage on which reliance is 
placed is not an attempted definition of what is meant-by “ benefit 
to the estate’’ but isa passage giving illustrations of what in the 
ordinary course would be likely to be accepted by a Court as instanc- 
cs of “benefit to the estate”. Their Lordships of the Privy Council 
said: “ The preservation, however, of the estate from extinction, 
the defence against hostile litigation affecting it, the protection of 
it or portions from injury or deterioration by inundation, these and 
such like things would obviously be benefits ”. Now all of those 
matters are rather in the nature of a shield; that is an expense which 
arises and which has to be met in order to keep alive the whole of 
the ancestral property or some portion of it. There is nothing in 
either of those illustrations which support the view that a Hindu 
father can ;voluntarily go forward and initiate litigation for the pur- 
poses of exténding the boundaries of his property, and having suc- ° 
ceeded in that litigation and having obtained apre-emption decrea, 
which gives* him liberty todo something, can thereby raise money 
and encumber the ancestral joint family estate. This particular 
passage quoted above was referred to by a Bench of this Court in a 
case to be found in Lhagiwan Das Naik y. Mahadeo Prasad Pal (°), 
where the jearned Judges having quoted what already appears above 
in inverted commas, gave this interpretation of their view of the 
passage ; “ There is nothing in these remarks to encourage the notjon 
that ag adventure in the shape of a speculative suit which might 
possibly bring profit to the cstate, could properly be regarded as a 
‘benefit to the estate’ or a ‘legal necessity’. Their Lordship? 
observations rather import that any act for which the character of 
‘legal necessity’ or ‘benefit to the estate’ can be claimed must 
necessarily be a defensive act, something undertaken for the proted- 
.tion of the estate already in possession, not an act done with the 
purpose of bringing fresh property in possession and “ which may, or 
may not be successful unde» the chances attending upon litigation ”. 
We agree with the view taken by this Court, and the posilion on the 
(1) [12:7] Is A Le J. Ra 485. ° 
(2) [1923] 21 AL. J. R., 271, 
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Civil 10th of June, 1915 was that the father was under no obligation what- « 
1995 ever to raise any money at all. There is no evidence,that it was 
— required for any protection of his estate. It was a voluntary act of 


AS acquisition, which might or might not have been a good bargain had 
zs he had the ready money to acquire the property, but was, in our 
BAICHU. gpsnion, ccrtainly an att which he could not be permitted by Hindu 
BAM; law’ to do, if it involved, as it did, the creation of a mortgage of 
Mears, C J. the joint ancestral family property. 


The nature of a pre-emption decree has recently a considered 
in the caseeol Chatarbhu7 v. Govind Ram ('). In that case a decree 
for pre-emption had been obtained and a mortgage of joint family 
property executed, and the question arose whether the pre-emption 
decree constituted an antecédent debt. The court in giving judgment 
pronounced against the view that it was an antecedent debt and 
added: ‘‘ When all is said and dune, the pre emption decree merely 
gave Govind Ram the option of acquiring ceitain property at a certain 
price. He was laid under no obligation to acquire the property finless 
he chose. It seems to us that it would be very dangerous to hold 
that the money required to satisfy the pre-emption decree was an 
antecedent debt due from Govind Ram on the‘date on which each of 
these mortgages, respectively, was executed.” 





Mr. Haribans Sahai has brought to our attention the case of 
Tula Ram vy. Tulshi Ram (°). The facts of that case were that 
the lender was endeavouring to recover his moncy from the mort- 
gagor on the ground that the lender had made due and proper en- 
quiries and had been told and believed that the money was being 
applied in the purchase of certain property. Unknown to the mort- 
gagee the purchase money for the property had already been provided 
from some other source but he was not aware of that, and it was 
accepted that the purchase was a proper purchase and "beneficial to 
the plaintiff. In our view what the court was considering there 
was the consequences which were to follow from the enquiries made 
by the lender and the acts of the borrower in applying the money 
unknown to the lender for a different purpose from that for which 
he had professed to borrow. It seems to have been conceded that 
the Hindu father had a right to acquire fresh property and mortgage 
the ancestral property as a security for that loan. The 19»7 case, 
~ eee Chetiy v. Detvastkamony Pandara (*) which we have 

ready referred to, was not brought to the attention of the court and 
the transaction was not impeached by ay one on the lines that the 
father had not the power to encumber the estate. We think that 
case does not controvert- the general line of authority which is indi 
cated in Palantappa Chetty v. Detvastkamony Pandara È), is 
cantinued in Bhagwan Das Nath v. Mahadco Prasad Pal (*) and 

(1) pee Te Ray 45 All., 407. 

(2) [1920] I. L. R., 42 AlL, 55%. 


ce (3) 15 A. L. J. Ry 485. 
a 21 A. Lej. Ra 271. 
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the reasoning and consideration of the nature of a pre-emption decree CIVIL 

given in the case of Chatarbhuj v. Govind Ram ('). a 
For these reasons we are of opinion that the appeal must be a 

allowed and the decision ot the Munsjf restored ; and inasmuch as we "°g pa 


think that the respondents should have accepted that decision as the v. 
right decision when it was given, the costs kere must be paid by  BAICHU 
the respondents. paar 
N ° Appeal allowed, Atears, C. J. 
OO) LL, Ra 45 Alby 407. 


RAJRUP KUNWAR (Plaintif) ' evii 
- UCVSUS . = 
° j 1925 
i GOPI AND OTHERS (Defendants) .* — 
Tramfer of Property Act (IV of 1882), section 51—Inapplicability 707" 9 
of—Permancnt lease acquired from Hindu_widow—Improve- MEARS, C. J. 
. menis made by lessce—Subsequently cvicied—Compensation, PIGGOTT, J, 
question of. , l . Te 
Where the defendant made improvements on property acquir- 
ed on &permanent lease from a Hindu widow, believing that she 
had a right to make such a transfer, and he was subsequently 
sought to be evicted by the reversioner held, that the defendant 
was not entitled to any compensation for the improvements under 
section s1 af the Transfer of Property Act. Hansraj vy. Musam- 
mat Somni, 20A. L J. R., 524, followed. AY. Narasayyd v. Unde 
Rajaha Raja Velugoti Sree Raja- Gopala Krishna Yachéndri- 
lavaru Bahadur, L. L. R.,37 Mad., tat 12 and Perumal Gramani ° 
v. Mohamad Kasim Sahib, 23 I. C , 840, referred to. ` 


APPEALeunder section 10 of the Letter Patent from à judgment 
of Mr. JUSTICE KANHAIYA LAL, modifying a decree of A. G. P. 


PULLEN EsQ., District Judge of Benares, who modified a decree 
of MAULVI MUHAMMAD OWAIS KARNEY, Munsif. 


` Shiva Prasad Sinha (for Kai?as Nath Katji), for the appellant. 

The respondents were not represented. 
The judgment of the Court was delivered by 

e r 
MEARS, C. J.—This isan appeal from a decision ofa single Mfeggs,.C. J. 
Judge of this Court, who made an order that possession of a certa l 
property could be recoyereg by the plaintiff, provided that the plain- 
tiff made a payment ofa thousand rupees on account of improve- 
ments made by the defendants during the subsistence of a certaif\ 
lease. The position was this. The lessees’ had taken what was 
described as a permanent lease from Musammat Asmedh Kunwar. 
She was a Hindu widow,eand the lessees may have believed that 
she, having acquired the property from~her father, hada right to 
‘u LL. P, A, No 24 of 1924, 
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grant a permanent lease. The matter, when enquired iħto in the 
lower Court, showed that, if investigation had been made by the 
lessees, they would have ascertained that the interest of Musammat 
Asmedh Kunwar, was a life-interest only. On the death of Mitsam- 
mat Asmedh Kunwar, -this suit was brought tor possession hy the 
plaintiff (reversioner). e The question now arises whether the lessees 
are entitled to receive from the plaintiff the sum of Rs. 1,000 which 
has been put asa fair figure for the improvemenés. Section 51 
of the Transfer of Property Act (No. 1V.of 1882) lays down the 
conditions under which improvements may be compensated for. The 
section is {i these words :— 


“When the transferee of immoveable property makes any 
improvement of the property, believing in good faith that he 
is ahsolutely entitled thereto and he is subsequently evicted 
> cae ., the transferee has a right to require the person 
causing the eviction to have the value of the improvement 
estimated and paid. ..” å 


The important words which have to be considered in connection 
with this case are, “believing in good faith that he is absolutely 
entitled thereto.’ If we had to construe this ‘section without the 
aid of any authorities, we should be inclined to say that the words 
‘absolutely entitled thercto ’’ meant a justified belief thaf he had the 
full proprietaty right. In this case it is found that if the lessees 
had required: Musammat Asmedh Kunwar to make clear fo them 
the title under which she was acting, it would have been evident at 
once to them that on the death of the lady, they were liable to be 
evicted. Indeed one may go further and say that even accepting 
the case as they themselves put it, they had no higher title than that 
of permanent lessees. In one or two decisions it has been stated 
tin terms that section 51 docs not apply between Jandlogd and tenant 
and that, if there is any limitation of interest, the section does not 
apply. We might refer in passing to the case of M. Narasayya v. 
Unde Rajaha Raja Valugott Sree Raja Gopala Krishna Yachendru- 
lavaru Bahadur ('). A case very like the present was decided by 
the Madras High Court in 1914 and isto be found in Perumal 
Gramant v. Mohamad Kasim Sahib (°). There ın terms it was 
devided that the right to claim compensation does not extend to the 
person who is aware that he has got merely a permanent fight of 


- .qccupancy in the premises, but that the person must in good faith 


believe that he is absolutely entitled to the land in question. In 
that case there was a permanent lease Of a religious-trust property, 
and improvements having been effected and eviction having taken 
place, compensation was claimed. It was decided that that case did 
not come within section 51 of the Transfer of property Act. Ine 
the case of Havzis Raj v. Musammat, Somni (*), MR. JUSTICE 
LINDSAY, and MR. JUSTICE KANHAIYA LAL, had to consider this 
(1) [1910] I. L. R., 37 Mad., 1, at 12., (2) [1914] 28 I. C., 840, 
3) [1924] 20 A. Ti. Js Ri, 524. 
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very case of a transfer by a Hindu widow, and there they took what, 
in our opinion, was the right ground. The transfer having been 
made by a Hindu widow, those learned Judges decided that section 51 
of the Transfer of Property Act had no application, because in the 
case of a Hindu widow a person dedling with her would ordinarily 
know tbat she had only a life-interest, and that he ought also to be 
expected to make enquiries in, for instance, the case of a mortgage 
to whether thefe was any legal necessity for the mortgage and any 
right in the widow to make the transfer. The same arguments, 
which satisfied that Bench, seem to us sufficient here, and. we cannot, 
indeed, find any distinction to be drawn between this case of Hans 
Raf v. Musammat Somni’(°?), and the case under consideration by 
us. We think that, in the circumstances, this appeal must be allowed 
and the decree of the lower appellate Court restored with costs and 
fees in this Court on the higher scale, 

Appeal allowed 


JAGMOHAN AGRAHRI AND ANOTHER (Plaintiffs) 


VETSUS 
PRAG AHIR AND OTHERS (Defendants) * 


Hindu Law—Alienation Father—Ancestral properiy—Sold by father 
—Extension of family business—Business subsequently failed— 
Validity of transaction —Family benefit. ; 


Where a Hindu father disposed of certain ancestral property 
which was inconveniently situated and was not sufficiently 
profitable and applied the sale consideration to the extensioa 
of the existing family business which was not of a speculative 
nature and the business subsequently failed, held, that the 
failure of the business did not affect the validity of the trans- 
actioh which was for the family benefit nor afford a criterion 
for determining whether it wąs originally a prudent transaction. 
Hanooman Persaud Pandaay v. Mst. Babooee Munraj Koon- 
waree,6 M. I. A., 693, Girdharee Lal Muddim Thakoor v. 
Kantoo Lal, 14 B. L, R., 187 and Mohanund Mondul v. Nafur 
Mondul. I. L. R., 26 Cal., 820, referred to. Krishna Chandra 
Choudhury v. Raian Rampal, 20 C. W, N., 647, and. Ganga 
Prasad v. Ramsarup, so 1.C.,68 and Krishnadhan Banerji f. 
Sanyasi Charan Mangal, sı I. C., 597, not applied, 


FIRST APPEAL from.a decree of BABU LAKSHMI NARAIN 
TANDON, Subordinate Judge of Basti. 


Peary Lal Banerji and N. Upadhtya, for the appellants. 


Uma Shankar Bajpai ‘and Saila- Nath Mukerji, for the respon- 
dents. 


* F, A. No. 172 of 1922, 
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The judgment of the Cowt was delivered by 


KANHAIYA LAL, J.—The plaintiffs are the sons of Narain, and 
seek to set aside a sale of certain ancestral property situated ip the 
village Buzurgwar, which was, effected by the latter in favour of 
Madho and others, now represented by the defendants-respondents, 
on the 2nd of April, 1910. The sale was effected for a consideration 
of Rs. 3,200, the whole of which was paid in cash to the vendor at 
the time of registration. 


The allegation of the plaintiffs was that they were not bound by 
the sale irMsmuch as it was effected for no legal necessity. The 
defendants-vendees, however, contended that the property sold was 
situated at a considerable distance from the place where Narain was 
residing, that it yielded a very small profit to the family, and that the 
sale in question was effected in order to benefit the family by ap- 
plying the proceeds to business which was likely ‘th yield greater 
profit. The plaintiffs also asserted that the sale was effected without 
consideration and that the property sold was of greater value than 
that paid by the defendants-vendees. These facts were, however, 
controverted by the defendants-vendees. 


The court below found that the property in question was not of 
a larger value than that represented by the sale consideration paid by 
the defendants vendees, that the sale was effected for consideration 
and for the benefit of the family, and that the plaintiffs were con- 
“sequently bound by it, ` eS 
We have examined the evidence adduced in the case and are 
satisfied that the property sold yielded a very small profit to the 
family, and that owing to the distance at which it was situated, the 
‘family found some difficulty in managing it. 
_.. The property sold comprised a 5 annas 5 pies sharee in one of the 
-mahals of mauza Buzurgwar, which was situated ata distance of 


-about .16 miles from Baidand where the family resided. The sale- 


déed mentioned that the village was situated at a great distance from 


-the family residence, that the vendor was unable to make suitable 


arrangements for its management, and there was also ‘a’need for 


‘money to carry on’ business, which could not have been obtained 


e&cept by the transfer'of the said property. The khewat for 1320 F. 
filed shows that the mahal in which the property sold: was situated 


-7 “~~ syielded a gross rental of Rs. 345-14-6 per year,.out of which Rs. 139 


were payable as land revenue. Itis got clear whether the latter 
amount included the cesses payable on account of the estate. But 
eeven if-it did include, the share sold yielded, roughly speaking, about 
Rs. 69 per year, which would, in ordinary circumstances, be barely 
enough for a family consisting of a father and two sons, with such 
other members as may have been dependent on them, for their 
support. It is not clear whether the family possessed at the time any 
other landed property. The evidence, however, goes to show that 
they had a cloth business which was carried on in the name of Narain 
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and his son Jagmohan, one of the present plaintiffs. Ram Deo 
states thatein Sambat 1965 Baijnath and Nageshar had dealings with 
his shop in connection with the purchase of cloth, and that in Sambat 
1965, which would correspond witt the year 1908, there was a 
balance of Rs. 183 due by them under the previous account. Baij- 
nath was the father of Narain. He had fwo sons, Nageshar and 
Narain. Gauri Dat states that in Sambat 1966 Narain and Jagmohan 
took cloth from his shop and that theré was an account in their 
names in his books. He further states that there were similar 
dealings in Sambat 1966-67 and that cloth worth Rs. $47-8-0 was 
purchased by them from him, out of which Rs. 671 were paid to 
him, and that in the following year, Sambat 1867-68, they again 
purchased cloth, worth Rs. 1,125 from his shop, out of which 
Rs. 1,101-14-0 were paid by them. Gouri Datis a whole-sale dealer 
paying an jnceme-tax assessed on an income of Rs. 18,400 per year, 
and his evidence, supported by the account books to which he refers 
and fead with the statement of Ram Deo, leaves no doubt in our 
minds that there was a family business in cloth carried on at the 
time when the sale transaction in question was effected, and that 
Jagmohan was concerned in or jointly carried on that business with 
his father. Bandhu Lal, patwari of Buzurgwar, states that he was 
patwari of the village for the last 17 or 18 years and knew the plain- 
tiffs to whose place of residence he used to go, and that the sale in 
question was effected by, Narain for carrying on business in cloth 
which existed from before. 


The court below evidently thought that the business for which 
the sale was effected was a new business started by Narain. But 
that is not.the effect of the evidence which has been adduced in the 
case. : a 


The business was cvidently a profitable business, for the income- 
tax register for 1918 goes to show that Narain was assessed at an 
income of Rs. 1,400 per year on his business besides ho rent. 
It does not appear when Narain died and whether that busines was 
continued after his death by his sons, namely the present plaintiffs. 
But even if the business eventually failed, that would not affect the 
validity,of the transaction which was entered into in 1910 for the 
purpose of disposing of property, which yielded a small profit and 
was difficult-to manage, and to apply the sale consideration to thf ~~ 
‘extension of the existing family business. The business was not of 


a speculative nature and the subsequent failure of that business if - 


it did fail, affords no criterion for determining whether the transaction’ 
was originally a prudent transaction, which the manager of a Hindu 
family, and especially a father, was entitled to make for the family 
benefit. 


Under the ‘Hindu law a transfer can be made by the manager 
of a family either for legal necessity or for the family benefit. In 
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Hanooman Persaud Pandaay v. Mst. Babooce Munraj Kuonwaree (*), 
their Lordships of the Privy Council said :— a 
THe power of the manager for an infant heir to charge an 
estate not his own, is under the Hindu law, a limited and 
qualified power. It can only be exercised rightly in case of 
need, or for the benefit of the estate. But where, in the par- 
ticular instance the charge is one that a prudent owner would 
make in order to benefit the estate, the bona fe lender is not 
affected by the precedent mismanagement of the estate. The 
actual pressure on the estate, the danger to be averted, or the 
benefit to be conferred upon it, in the particular instance is the 
thing to be regarded.” 

In Girdharee Lal Muddim Thakoor y. Kantoo Lal (°), and 
Mohanund Mondul y. Nafur Mondul (*),the same principle was 
extended to the case of sales. The decision in K rishna Chandra 
Choudhury v. Ratan Rampal (*), does not apply, because no 
speculative development of the family estate or business was hereby 
intended. What was intended was to get rid of an estate which 
was inconveniently situated, which had no sêr land attached to it and 
was not sufficiently profitable, and to substitute for it something that 
was likely to yield a larger income by an extension of the family 
business then being carried on. The decision in Ganga Prasad 
v. Ramsarup (°), and Krishnadhan Banerji v. Sanyast Charan 
Mandal (°), are also inapplicable. 


The appeal, therefore, fails and is hereby dismissed with costs 
including fees in this Court on the higher scale. 


Appeal disinissed, 
(1) 6M. L As, 693 at 423. (2) 14 B. L. R., 187. 
o (3) LL. Ry 26 Cah, 820 (4) 20C. W. N., 647. 
(5) 50I. C, 68, (6) g11. C., 597-4 


Ee 
EAST INDIAN RAILWAY COMPANY (Defendant) 
VEKSUS 
` JIT MAL KALLOO MAL (Plaimif) * 


Civil Procedure (Order 17, rule 1) section 151—Adjournment— 
N Payment of costs, condition precedent to—Conditton not com- 
plied wiih—Suit decreed exparte—General Rules prepared by 
Higi Court, chapter 3, rule 26 (rọrr)—Enforcement of the 
e order of the court—Method of enforcement. 


Where payment of costs Was made a condition precedent tq 
adjurnment of a case but the defendant subsequently refused 
e to comply with the condition and the Court, thereupon, struck 
off the defence and proceeded exparie, held, that the Court was 
justified in acting in the way io which it did act, under section 

; . * Civ, Ree No. 175 of t924. 
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1st of the Civil Procedure Code. Virabhadrappa Chetty v, 
Chiynamma, I, L, R., 21 Mad., 403, referred to. 


(General Rules ee by the High Court, chapter 3, rule 
26, also referred to.) 
CIVIL REVISION from an order of ,MAULVI FARIDUDDIN 
AHMAD KHAN, Judge of the Court of small cases of Allahabad. 


Ladli Prasad Zutshi, for the applicant. 
Damodar Das, for the opposite party. 
The following judgement was delivered by ie 


MUKERJI, J.—This revision arises under the following circum- 
stances. The respondent sued the applicant, the E. I. Railway 
Company, for recovery of certain damages, 28th of February, 1924 
was fixed for the hearing of the case. Then the case was adjourned 
to the 7th of*May 1924. In adjourning the case the Court said :— 

“ Defendant wants time. Case postponed to 7th of May on 


payment of Re. 1 costs. If costs are not paid, defence will be 
struck off.” 


The case came up for hearing on the 7th of May and was again 
adjourned, the court passing the following order :— 

“ [cannot issue commission now. I give 15 days’ time to 

produce the witnesses. Defendant to pay Rs. 2 as damages 


for postponement. If damages be not paid, no evidence of 
the defendant will be taken.” 


On the 27th of May, 1924 the costs of adjournment not having 
been paid, the plaintiff's vakil pressed upon the court the view that 
the defendant had made a default and his defence was liable to be 
struck off. The court, before acceding to this request, asked the 
defendant’s vakil whether he was ready to pay the costs. His statt 
ment was taken down in the following language :— 

“ Defendant’s vakil is present and is ready to proceed with 
the ease. But he is unable to pay costs of adjournment.” 

After recording this statement the learned Judge was of opinion 
that the defendant had no right to go on with the defence and he, 
treating the case as an ex-parte one, decreed the ‘plaintiff's suit after 
hearing the evidence. 


In this court, it is contended that the learned Judge of the Court 
below could not lawfuliy dismiss the suit and that all that he co 
do was to make an order of payment of the costs as a part of the 
costs as a part of the decree. 


The iearned counsel for the applicant has based his argument o on 
tule 3, order 17 of the Civil Procedure Code. His argument was 
that his client was ready tg go on with the case and the court «was 
bound to go on with the case in spite of the fact that its orders had 
not been obeyed. The learned counsel for the’ respondent relies on 
tile 4, order 15 of the Civil Procedure Code. It enables the court 
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to proceed at once with the disposal of the case if it finds that one 
of the parties had not sufficient reason for not being readpto go on 
with the case. í 


In my opinion the whole question is one of enforcement of the 
order of the court and relates to the method of enforcement. The 
general rules of 1911 prepared by the High Court for the guidante 
of the courts below have the force of law and chapter 3, rule 26 
lays down the procedure to be adopted by courts. It says :— 

“In no case, when one of the parties is ready to proceed, 
should .an adjournment be granted at the request of the 
opposite party, except on conditions that a sum commensurate 
with the costs which, in the opinion of the court, the party 
ready to proceed will have to incur, owing to the adjournment, 
be paid as and when directed by the court to the party ready 
to proceed, and be his costs in any event.” ° 


This rule really reproduces in a different language the proyision 
contained in order 17, rule r of the Civil Procedure Code. There, 
it is said that the court may make such order as it thinks fit with 
respect to the costs occasioned by the adjournment. In this case, 
as already quoted, the order of the 28th of February, 1924 imposed 
the penalty of the defence being struck off in, case the defendant 
failed to pay the costs of adjournment. This was an order clearly 
within the competence of the court. The term laid down was not 
at all oppressive or improper. If the defendant had on the 28th of 
February, 1924 intimated to the court that he was not going to pay 
the costs of adjournment, the court would have been justified in 
proceeding with the hearing of the case at once. Similar remarks 
would apply to the order passed on the 7th of May, 1924. The 
judge adjourned the case on condition of the payment of Rs. 2 as 
damages and said that in case the damages were not paid the defen- 
dant would not be entitled to adduce his evidence. This order, in 
my opinion, was a perfectly competent and proper order . 


Now the question is whether the Judge was entitled to enforce 
his orders by refusing to take the defendant's evidence and by 
striking off the defence or whether he was bound to allow his 
orders to be disobeyed and all that he could do was to make the 
costs Of adjournment a part of the costs in the cause. In the case 


at wel Virabhadrappa Chetty v. Chinnamma (*) the learned Judges 


were of opinion that unless payment of costs is made a condition 
precedent lo.adjournment it is not open to the court to strike off 
the defence and proceed er-parte. I need not express my opinion 
as to the correctness or otherwise of this case. But the present case > 
does certainly come within the purview of even this ruling, which 
takes a very lenient view. The orders of the learned Judge of the 
Smali Cause Court were perfectly clear orders. They imposed 
certain penalties on the defendant and the learned Judge has simply 

(1) ILL. R, ae Mad., 403. 
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enforced those penalties. Ihave already said that the orders passed 
were perfectly reasonable orders and were within the competence of 
the court both under the general rules and the provisions of the 
Civif Procedure Code. Further, section 151 of the Civil Procedure 
Code would also justify the court in acting in the way in which it 
did act. To have allowed the defendant to flout the orders of the 
court would certainly have been an abuse of the process of the 
court and woul! certainly not have been consistent with the ends of 
justice. I am prepared, therefore, to hold that no other rule 
applied. Section 151 would enable the court to exercise its inherent 
power by enforcing its reasonable orders. 


The petition in revision has no merits and must fail and it ia 
hereby dismissed with costs, 
j Application rejected, 


FAZAL HUSAIN (Judgment-Debtor), 
. VEVSUS 
* FAZALUDDIN (Decrec-Holder) * 


Pre-emption—Payment of purchase-money fixed tobe made wilhin 
specified P iia of the trial court’s decision becoming final—No 
appeal—Reckoning of time. 

Plaintiff having obtained a decree, in a pre-emption suit, was 
required to pay the purchase-money within two months of the 
decree of the court becoming final. No appeal was filed. Pay- 
ment was made within,three months from the date of the decree 
of the trial court, held, that the payment was within time. A 
decree ‘becomes final only on the expiry of the period of limita- 
tion prescribed for filing an appeal. Gopal Das v. Mamman 
Kunwar, [1908] A. W. N., 13 followed. 


CIVIL REVISION from an order of MAULVI MUHAMMAD TAQI 
KHAN,-Munsif of Allahabad West. 


Zamirul Hag, for the applicant. | 
Katlas Naih Katju, for the opposite party. ‘ 
The following judgment was delivered by 


MUKERJI, J.—Nobody has appeared to oppose this application fn 


revision. > 
The. suit out of which this application has arisen was a pre- 
emption suit and the decree was made by a Munsif on the 7th of 
*May, 1924 in favour of the plaintiff. The order was that the pur- 
chase-money, a sum of Rs. 50, was to be paid within two months of 
the decision of the court becoming final. The purchase-money was 
not paid till the 26th of July, 1924. The plaintiff apprehended that 

* Civ. Rev, No. 171 of 1924. 
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he had come after the expiry of the period fixed and he made an 
application for extension of the time of payment. The learned Munsif 
held that the decree became final at the earliest on the 7th of June, 
1924 when one month’s time allowed for appeal expired and that, 
therefore, (reckoning two months from the 7th of June, 1924) the 
deposit was in time, e l 

On behalf of the vendee the present petition has been made and 
it is urged that as there was no appeal whatsoever, ’the decree be- 
came final at the date it was passed and that the two,months’ time 
should have, been reckoned from the 7th of May, 1924 and not from 
the 6th of June, 1924. i 


No authority has heen produced in support of the applicant’s 
contention. Onasimple construction of the language of the decree 
the plaintiff could wait to see whether an appeal was filed or not and 
after seeing that no appeal was filed he could set about to procure 
the money for payment. 


In the case of Gopal Das v. Mamman Kunwar (*), it was held 
that where there was an appellate decree but there was no second 
appeal, the decree became final on the expiry of time for filing the 


second appeal. The principle applies in this case and the payment 
was within time. ° 


r 


The petition is rejected but without costs as there is nobody to 
contest the pétition. l 5, 


A pplication rejected. 


(1) [1908] A. W. N., 13. 





r 


MUHAMMAD ABDUL MAJID (Defendaht) 
VETSUS 
ALA BUX ALIAS ALLAN (Plainlif).*° 


Suits Valuation Act of 1887, section 8—Suit for accounts—Amount 
| decree exceeding the Valuation Stated by the plaintif in 
the plaint—Appeal—Determination of forum—Court Fees Act, 
section 7 Paragraph 4 clause ({)-—-Provisions of. 


Where the suit was one for accounts and the valuation of the 


OO men, subject-matter of the suit for purposes of jurisdiction and pay- 


ment of court fee as set out in the plaint was Rs. 2,s00 and 
the court of the Subordinate Judge which tried the suit awarded 
a decree'for Rs, 5,796-9-3 and an appeal was filed to the High 
Court from this decree, on a preliminary objection as to the 
forum of appeal, held, that the appeal lay to the District Judge: 
and not to the High Court. Held, further, that the jurisdiction 
of an appellate court depends upor the value assigned to the 
subject-matter of a suit by the plaintiff in his plaint and not 
upon the amount of the decree awarded by the trial court, 
* FAL NO, I7I of 1922, 
o 
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Madho Das v. Ramji Pathak, 1. 1. R., 16 Al, 286, Sudarshan 
Das Shastri v, Ram Prasad, I, L, R., 33 All., 97 and Kannayya 
Chetti v. Venkata Narasayya, I. L. R., 40 Mad., 1, followed. 
e Goswami Sri Raman v. Bohra Desraj, I. L. R., 32 All., 222 
and Golap Singh v. Indra Coomar Hasra, 13 C. W. N., 493, 
dissented from (Court Fees Act section 7 and Suits Valuation 
* Act of 1887 section 8 also referred to.) ; 
FIRST APPEAL from a decree of SYED -IFTIKHAR HUSAIN, 
Subordinate Judge of Agra. 


Peary Lat Banerji, for the appellant. 


r ® 
Surendra Nath Sen and Narain Prasad Asthana, for the res- 
pondent, 


The judgment of the Court was delivered by 


LINDSAY, J:—A preliminary objection has been raised to the 
hearing of thts appeal. Mr. Narain Prasad who appears for the 
plaintiff-respondent, argues that the appeal does not lie to this Court 
but to the court of the District Judge. 


The suit out of which the appeal has arisen was a suit for 
accounts and in paragraph & of the plaint the plaintiff stated that the 
valuation of the subject-matter of the suit for purposes of jurisdiction 
and paymenteof court-fee was Rs. 2,500. The suit was accordingly 
laid in the court of the Subordinate Judge of Agra. The learned 
Subordinate Judge has given the plaintiff a decree for Rs. 5,796-9 3. 
We have now this\appeal by the defendant and the appeal is. valued 
in this Court at the amount which has been awarded in the decree 
of the Subordinate Judge. a, 


Mr. Narain Prasad argues, and we think correctly, that ‘the 


appeal must lie to the court of the District Judge. :If the valuation, 


as set out -iņ the plaint is to determine the forum of appeal then 
Mr. Narain Prasad’s contention is undoubtedly correct. ` 


Mr. Peary Lal Banerji, onthe other hand, has referred us to a 
Full Bench ‘ruling of the Calcutta High Court to be found in Jyatulla 
v. Chandra Mohan (*). He alsoerefers us toa Bench decision of 
this Court to be found in Goswami Sri Raman v. Bohra Desraj (2), 


On the other hand, our attention has been called to a Luling of 
this Cqurt in Madho Das v. Ramji Pathak (°), and also another 
ruling of a Bench of this Court in Sudarshan Das Shastri v. Ran 
Prasad (*). We are also referred to a judgment of a Full Bench o 
the Madras High Court which is to be ‘found in Kannayya Chetti y. 
Venkata Narasayya (*). 

It appears to us, after a perusal of these rulings and also of the 
Jaw on the subject as contained in section 7 of the Court Fees Act 


(1) L L. R., 34 Cal, o54. . 9 


(2) I. B. R., 32 All, 222, >°. ° 
(3) LT. Rọ, 16 All, 286. 
(4) L L. R., 33 Alb, 97. 


(5) I. 1. R., 40 Mad., T. 
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and in section 8 of the Suits Valuation Act of 1887, that the pre- 
liminary objection must be upheld. ° 


`, In the case which was decided in this Court in Madho Dgs v. 
Ramji Pathak (*), it was clearly laid down that in order to determine 
the proper appellate court what has to be looked at is the value of 
the original suit, that is to say, the amount or value of the subject- 
matter of the suit, and it was explained that the word | “ value ” must 
be taken to be the value assigned by the plaintiff i in his plaint and 
not the value as found by the court unless it appears that, either 
purposely er through gross negligence, the true value has been alto- 
gether misrepresented by the plaintiff. At page 289 of the report 
it is said that it would be impossible to hold that the jurisdiction of 
an appellate court should depend upon the amount of the decree of 
the appellate court. It is the plaintiff’s valuation in his plaint which 
controls jurisdiction not only of the first court but of the appellate 
court otherwise there would be no certainty as to the [court in which 
a suit should be brought or an appeal should be brought. y 


This is a clear exposition of the law and one which we think 
ought to be followed in this case and was followed in the subsequent 
case Sudarshan Das Shastri v. Ram Prasad (°). 


With regard to the case Goswami Sri Raman v. Bori Desraj (È), 
it professes to follow the Full Bench ruling of the Calcutta High 
Court Jjjatulla v. Chandra Mohan (*). That tuling in turn was 
based upon a previous ruling of the Calcutta Court which is to be 
found in Golap Singh v. Indra Coomar Hazra (°). -In view of the 
interpretation of the law which has been given forth by the Benches 
of this Court in the cases already cited, we are unable to follow the 
Full. Bench ruling of the Calcutta Court and are also unable to 
follow the Bench ruling of this Court to be found in Goswami Sri 
Raman v. Bohra Desraj C). 


It seems to us that the law has been very clearly expounded in 
the Full Bench ruling of the Madras Court Kannayya Chetti v. 
Venkata Narasayya (°), and we gre in agreement with what has 
been said in that judgment. 


We think, it is sufficient for us to refer to the provisions of 
section 7 of the Court Fees Act and section 8 of the Suits Vgluation 
Act of 1887. 


a es, e ' . 
The suit with which we are now concerned was a suit for accounts 


and, therefore, under the provisions of section 7, paragraph 4 clause 
(7) the court-fee had to be paid according to the amount at which 
fhe relief sought was valued in the plaint. It is to be noted that in 
the case of suits which are referred to in section 7 paragraph 4 it is» 
declared that in all such suits the plaintiff shall state the amount at 
which he values the relief sought ; and hefe we may also refer to the 


(1) I. L. R., 16 All., 286. (2) L L. R., 33 All, 97. 
93) I. L. R., 32 All, 222, ‘43 LI Re 34 Cal., 954. 
5) 13 C. W. N., 493 e (6) LL. R.. 40 Mad, h 
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new provision which was introduced into the Civil Procedure Code 
under Order 7 rule 1 (¿). Itis now necessary for the plaint to 
contain a statement of the value of the subject-matter of the suit 
for purposes of jurisdiction and court-fees so far as the case admits, 
and so when section 8 of the Suits Valuation Act is considered it 
carries us back to the provisions of the Court Fees Act and obviously 
the value for purposes of jurisdiction is the value which the plaintiff 
sets upon his claim in the plaint as directed in section 7 paragraph 
4 of the Court Fees Act as also by Order 7 rule r. 


We think with the learned Judges of the Madras High Court 
that the confusion which has arisen in the discussion of this subject 
springs from the mistake which lies in supposing that the amount or 
value of the subject-matter of a suit is the real or market value. In 
our opinion itr is not the real or market value which has to be taken 
into account dor purposes of determining court fee or jurisdiction. 
The value is the value which the plaintiff assigns to his claim in the 
plait. In other words, it is the “valuation” by the plaintiff as 
distinguished from the real or market value. 


We are quite clear, therefore, that applying the principles which 
have been laid down in Madho Das v. Ramji Pathak (*),and which 
we think aught to guide our decision, this appeal lies not fo this 
Court but to the court of the District Judge. The suit having been 
valued at Rs. 2,500 under section 21 of the Bengal, Assam and 
N. W. P. Civil Courts Act 21 of 1887 the appeal lies to the District 
Judge. 

We have pointed out the difference of judicial opinion which 
exists with regard to the question now under consideration but for 
the reasons given we follow the interpretation of the law which was 
laid down in Madho Das v. Rami Pathak (*). The consequence # 
that we dirèct that the memorandum of appeal be returned to the 
appellant for presentation to the court of the District Judge of Agra. 
The respondent is entitled tu his costs in this Court. 


: Appeal dismissed. 
(1) L L, Re 16 All, 286, 
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to the authority and discipline of the- duly constituted au- 
thorities of the University. The question whethes a student 
has or has not passed a certain examination is one in respect 
of which, by the very act.of presenting himself for such ex- ; 
amination, he submits himself tothe decision of the authorities 
appointed by the University for the conduct of the same. No 
Court’ of Law can possibly entertain a Claim on his part that 
he has- passed a certain examination when thg authorities of 
the University conducting the examination,’ and lawfuly em 
powered to-adjudicate upon its results, declare him to have 
failed, The University must have absolute discretion over its 
students in the matter of the classes to which the students are 
admitted. An injunction directing the authorities of the Uni- 
versity, against their will and against their better judgment, to 
place a young man inaclass where he will receive instruction 
=- by which he is not, in the opinion of those authorities, as yet 
properly qualified to benefit, is simply unthinkable. 
fw the matter of G. A. Natesan v. K. B. Rasnnathunel. L. 
R, AL Mad., 125, Leslie [Villiams v. Hainés Thomas Giddy, 
15 Cal, W. N., 669, Vali Ammal v. The Corporation of 
Madras, I. L. R., 38 Mad., 41, Molla Alaul Huq v, The Chair- 
man of the Mamcktola Municipality, LVII I. C., g60, In the 
matter of Purno Chunder Dutt, 1, L. R., 35 Cal., 915. The 
Bank af Bombay v, Suleman Somji, I. L. R., 32 Bom., 466 and 
Thomas ¥. The University of London, 10 Law Times 403, 
referred to and disciissed. į 


Peary Lal Banerji and Janki Prasad, for the appellant. 

Sir Tej Bahadur Sapru, (with him A. P: Dube, Sankar Saran 
and P. N. Sapru), for the respondent. 

The following judgment was delivered by 

PicGort,J.—The plaintiff, Ram Ugrah Singh, is a graduate of 
the Benares Hindu University. In the month of July, 1924 he 
presented himself at an examination held under the authority of the 
said University, described as the “Previous LL. B. Examination”. 
The results were published on the 11th of August, 1924, and the 
plaintiff's name did not appear in the list of candidates who had 
passed the examination. On the 30th of August, 1924, the plaintiff 
addressed to the Vice chancellor of the Benares Hindu ‘University a 
petition (Ex. 5), in which he protested that, under the regflations 


Í the University in force at the time when he sat for the examina- 


tion and which continued in force until after the results of the said 
cxamination had been published, he (the’ petitioner) had in fact 
passed the examination in the third class. He, therefore, requested 


the Vice-chancellor to reconsider the whole situation, to adjudge the 


petitioner to have passed the Previous LL. B. Examination and to` 
promote him to the Final LL. B. class, alleging these things to be 
his right by virtue of the declarations and pronouncements of the 
University. The answer returned was to the effect that the matter 
was under consideration. On the 8th of September, 1924 Ram 


| i 
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* Ugrah Singh instituted the present suit in the Court of the Sub-  CiviL 
ordinate Judge of Benares. The defendant was the Benares Hindu mep 
University. The reliefs sought were by way of declaration and of — 
injunction, The declaration sought was to the effect that the plaintiff seh 
is entitled to have been declared as-passed in the Previous Law go 
Examination of the Benares Hindu University held in July, 1924 THE 
and promoted to the Final LL. B. class. The relief sought by way ge 
of iujunction was that the defendant-University be compelled- to pass UNIVERSITY, 
and promote the- plaintiff to the Final LL. B. class. There was an ae 
alternative prayer that, if for any reason the plaintiff bę held dis- ene 
entitled to the other reliefs claimed, he should be given a decree for 
Rs. 5,250 by way of damages. The plaint was not rejected by the 
trial Court on the ground that on the face of it, it dislosed no cause 
of action; but summons having been issued to the Benares Hindu Uni- 
versity through its Vice-chancellor, the case was set down for settle- 
ment of issues, and after one adjournment, granted for the convenience 
of thé defendant, the trial Court, on the gth of October, 1924, settled 
eight issues which it proposed to try. At this stage this Court 
intervened, and the suit was transferred from the jurisdiction of the 
Subordinate Judge of Benares to that of this Court and directed to 


be tried as an original suit in this Court. 


As soon as the case came up before me for hearing, Str Tef 
balhadur Sapin, appearing for the defendant, pointed out that certain 
pleas in the written statement were of the nature known in English 
law as “ demurrer”, and went to the question whether this Court, 
or any other Court of civil jurisdiction in this province, could enter- 
tain a plaint of the nature now before me. I haye recorded a 
memorandum of the proceedings which took place before me yesterday, 
which were largely directed to ascertaining from the learned counscle 
representing both parties whether they were at issue upon any 
definite question of fact and what was the precise meaning and effect 
of the pleadings entered by the respective parties. Having done 
this, I passed an order superseding altogether the issues fixed by the 
Subordinate Judge of Benares, and in their place I fixed the three 
following issues :— 


1. (On the facts alleged and the pleadings of the parties, Hus 
the plaintiff any cause of action? 


š ; : no 
2. Inthe event of an affirmative finding on issue No. 1, tu what 


relief is the plaintiff entitle@l, either, 
(i) by way of declaration, or e 
> (i) by way of mandatory injunction, or 
(iii) by way of a decree for damages ? z 
3. fit be held that the plaintiff is entitled to relief by way of 
a decree for damages, then at what sum should the said damages be aie 
fixed ? . 


é 
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CIVIL I then intimated my intention of hearing both parties on the first e 
oii two issues before I proceeded to consider the third. No oral evidence 
oe has been taken on either side, the matter being treated by both 


RAN parties as one falling within the scope of Order XIV, rule 2, of the 


= Code of Civil Procedure, that is to say, as being a case in which 
THE issues of law were raised which went to the root of the whole matter 
BENARES 


eas and the determination of which in a certain sense might make it 
UNIVERSITY, unnecessary for the Court to take oral evidence, ®r to proceed to 
the determination of any issue of fact. In the course of argument, 
however, certain documents were putin, which I have admitted in 
evidence, and I must, therefore, take it that evidence has been offered 
in respect of the two preliminary issues of law. Whether or not 
this course was strictly regular, it is certain that no injustice has been 
done to the plaintiff in the matter, as the documents before me are 
documents produced at his instance. A printed bogklet, described 
as the ‘‘ Prospectus of Studies’’ issued by the Benares Hindu Uni- 
versity forthe examinations of 1923, and containing the regulations 
of the University, was putin and admitted by both sides to be an 
authoritative publication. This book or pamphlet was already on the 
record when the case came before this Court, and I have now marked 
it as exhibit 6. The other exhibits, to which I need not necessarily 
refer in numerical order, are the following :— . 
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Exhibit 5 is the petition addressed by the plaintiff, Ram Ugrah 
Singh, to the Vice-Chancellor of the Benares Hindu University, dated 
August 30, 1924, and exhibit 5 is the reply to the said petition. 
Exhibit 4 is a copy of the minutes of a meeting of the Senate of the 
Benares Hindu University held on the 18th of August, 1924. Exhibit 
t is a copy of what are described as the minutes ofan emergency 

emeeting of the Syndicate of the same University, held on the 16th 
of November, 1923. Exhibit 2 is a letter signed by fhe Registrar 
of the Benares Hindu University, specifying the papers taken by the 
plaintiff in the course of the Previous LL. B. examination of 1924, 
with a statement of the maximum marks allowed tor each paper and 
of the marks awarded in each tô the plaintiff. Exhibit 3 is a copy 
of a letter addressed by the Registrar of the Benares Hindu Univer- 
sity to the Secretary to Government of the United Provinces, 
Education Department, dated the 8th of September, 1924. The 
authenticity and admissibility in evidence of these exhibits has 
een conceded on both sides. It will be noticed that I have 
admitted copies to be put in evidence in certain cases, and I have done 
so without concerning myself to enquire too curiously into the 
‘question whether copies were technically admissible in evidence. The 
documents in question were called for by the plaintiff from the 
defendant, and the copies produced by the latter have been accepted 
by consent of both parties as the most cOnyenient method of placing 
upon the record the cvidence which the plaintiff desired tu have 
as there. `~ i 
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The examination of July 1924 was the first examination in Law 
held unde» the auspices of the Benares Hindu University, the Law 
class pt the said University having only been opened in the course 
of the previous year. It was at one time suggested that a question 
of fact requiring determination might be whether the plaintiff joined 
tle aforesaid Law class in the month of Novémber, or in the month 
of December 1923; but I do not think that anything turns upon 
this. It has béen admitted that the plaintiff’s attendance, for the 
purpose of certain rules relating thereto, was reckoned from the Ist 
of December, 1923, and that he paid the required fees forethe entire 
session reckoned to have commenced in the month of July, 1923, 
Nothing really turns upon the question whether or not the plaintiff 
had already joined the Law class when the Syndicate held its meet- 
ing of November 16, 1923. 


Having opéned a class in Law and determined to institute 
examinations leading up to the degree of Bachelor of Laws, it became 
the duty of the University to frame proper regulations for the ¢on- 
duct of such examinations, The Syndicate entered upon the perform- 
ance of this daty, in so far as it was within the competence of that 
body, on the 16th of November, 1923 as aforesaid. A resolution 
was passed, the meaning and effect of which is perhaps the principal 
matter in controversy now before me. For the present I am con- 
tent to say that the intention of that resolution in the minds of the 
persons who passed it seems to me to be beyond question. In order 
to pass the examination a candidate was to be required to fulfil two 
conditions : in each of the papers set for the examination he was to 
obtain at least 30 per cent of the marks; but over, and above this; 
in order to pass the examination at all, he was to obtain 50 per cent. 
of the total marks in all the papers added together. What the 
plaintiff actually did obtain is shown in the document exhibit2, He 
did obtain over 30 per cent. of the marks in each of the five papers 
set and taken by him, but his aggregate of marks in all the papers 
came to 225 out of 500, which is 45 per cent instead of the prescrib- 
ed minimum of 50 percent. This*is the reason why the plaintiff's 
name did not appear in the published list of candidates who had 
passed the examination. 


It nfay be useful to pause at this point in order to remark that 
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the suit now before me is not one in which relief is sought, by waye- “~= 


of damages or otherwise, upon an alleged breach of a contract, or 
quasi-contract, between the parties. There are passages in the peti- 
tion exhibit 5, and also in the plaint itself, which suggest a contrary 
intention on the part of the plaintiff ; but, as put to me in argument, 
this was certainly not the plaintiff’s case—and rightly so—because a 
suit on this basis could not possibly have succeeded. There is ro 
document on the record of which it could be said, by any stretch of 
reasoning, that the defendant-University had thereby held out assur- 
ance, either to the plaintiff or to any ather person, that, if he obtained 
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45 per cent of the marks in certain papers set at an examination 
described as the Previous LL. B., examination, he would be held to 
have passed the same, provided he had obtained at least 30 per 
cent of the marks in each paper separately. 

What the plaintiff's case rcally is I now proceed to consider. 
The foundation of it is to be found in regulation 10 of Chapter 
XXVI of the Regulations of the Benares Hindu University. These 
are the original regulations of the University which, in accordance 
with section 18 (2) of the Act No XVI of 1915, by which the 
said University was constituted, were framed under the direction 
of the Governor General in Council, received the approval of the 
Governor-General in Council and were to remain in force unless and 
until added to, amended, or repealed by the Senate of the University. 
The rule in question runs as follows :— i 

“ Candidates passing any University examination will be placed 
in three classes, namely, the first, second and third.’ The Syndicate 
shall from time to time presciibe conditions under which canfidates 
will be placed in each of these classes.” 

Now, by its resolution of November 16, 1923, "the Syndicate 
proposed to divide candidates who had passed the examination into 
two classes, and not into three. I have already spoken of the 
“intention” of the framers of this resolution, and in using that 
expression I did refer to Exhibit 4, the proceedings of the Senate 
at its meeting of the 18th of August, 1924, and to exhibit 3, the 
letter addressed by the Registrar of the University, under the 
orders of the Vice-chancellor and the Senate, to the Secretary to 
Government, United Provinces. The plaintiff's contention, however, 
is that the Syndicate’s resolution, if interpreted, , 


> (œa) according to its plain meaning and effect ; or | 


(b) with reference more particularly to the provisions of Regu- 
lation 10 of Chapter XXVI already referred to, is to constitute, not 
two classes of successful candidates, but three. According to this 
interpretation, candidates obtaining 60 per cent of the aggregate 
marks in all papers were to be adjudged to have passed the examin- 
ation in the first class ; candidates obtaining 50 per cent were to be 
placed in the second class of passed candidates. There was to bea 
third class, consisting of those candidates who had obtainedt least 


-7~ -™~-.30 per cent of the marks in each of the papers set at the examination, 


but whose aggregate fell short of 50 per cent of the total. In so 
far as this is alleged to be the meaning of the resolution, considered 
eby itself and independently of any documentary evidence as to the 
interpretation put upon the same by the persons who framed it, I 
am unable to accept the contention The words in the resolution 
Which run, Minimum pass marks in the total, 50 per cent,” exclude 
the interpretation contended, for on behalf of the plaintiff. The 
resolution as it stands, considered according to its plain meaning 
and apart from any other decument on the record, does lay down 
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e that in order to pass the examination a candidate must have obtained CIVIL 
in the aggregate at least 50 per cent. of the total marks. It is, how- a 
ever, contended that the resolution must be interpreted in the light — 
of the regulation by which the Syndicate was empowered 10 act in RAM UGRAH 


the matter. According to that regulation, candidates passing any ai 
University examination were to be placed în three classes. The THE 
DENARES 


argument on this point was pressed upon me in two different forms. HINDU 

It was contendêd that the Syndicate of the Benares Hindu Uiver- un IVERSITY, - 
sity should be presumed to have acted in accordance with, and , ; 
not in contravention of, the regulations by which it was hound, ana  7“&#0t J. 
that, therefore, any reasonable or possible interpretation of the 

terms of the resolution of the 16th of November, 1923, which 
brought it into conformity with the provisions of the regulation, 

must be preferred to any interpretation involving the assumption 

that the Syngjcate was contravening the said regulation. In the 

second place, it was contended that, in any event, in view of the 
provisions of the regulation, the Syndicate must be deemed to have 
divided the candidates who had passed the examination into three 
classes, and that, if the resolution be considered in this light, then 

the only possible interpretation is that there was to be a third class 

of passed candidates as contended for by the plaintiff. The first 

of these arguments fails to my mind, not only on the broad ground 

that there is a limit beyond which a presumption such as that sug- 

gested by the plaintiff cannot be allowcd to prevail against the plain 
meaning of the recorded resolution which shows what the Syndicate 
actually did ; but also because, on a review of the entire situation, I 

do not find any real presumption in favour of the suggestion that the 
Syndicate was dividing the candidates who passed this particular exa- ° 
mination into three classes. Itis quite true that regulations could „ 

be altered only by the Senate; but under clause (4) of section 18 

of Act No, XVI of 1915 the Syndicate had authority to draft and 
propose to the Senate regulations that should be made by the 
Senate. I donot say that on the 16th of November, 1923 the 
Syndicate of the Benares Hindus University was consciously pre- 

paring for the consideration of the Senate an amended regulation 
affecting the examinations to be held for the degree of Bachelor of 

Laws. What impresses me is that the Syndicate, in the exercisé 

of its la®ful power in respect of the fixing of standards for the said 
examinations, would not necessarily feel themselves bound to divide -— - 
the successful candidates Into three classes, because there was a 
regulation saying that this ought to be done in all University exa- 
minations. They would know that this provision was capable of 
amendment by the Senate, for adequate cause shown; and they 
were at full liberty to draft a proposal which should involve the 
classifying of successful candidates into two classes instead of three, 
in reliance on the fact that, if the Senate approved of the arrange- 
ment, it could easily amend the regulation. I am unable, therefore, ae 
to make any presumption with regardeto the meaning of this resoly- 


XXIIL, 29 R. ; ; 
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CIVIL tion of the 16th of November, 1923 contrary to what appears to ' 
wii me to be its plain and unambiguous terms. There remains the 
= question whether, in spite of all this, the effect of the resoļution 

Ram UGRAH actually passed was or was not something other than what its framers 
v. intended and what the words themselves import. When the Syndi- 
THE cate was empowered by the regulation itself, which is the foundation 
ae of the plaintiff's case, to prescribe conditions under which candidates 
UNIVERSITY, would be placed in each of the three classes into which candidates 
passing the examination were to be placed, that body was a fortiori 
empowered to prescribe the conditions under which a candidate 
would be held to have passed the examination at all. Moreover, 
by clause (22) of the first schedule appended to Act No. XVI of 
1915, which contains the statutes of the University, it was the duty 
of the Syndicate, amongst other things, to declare the results of the 
various University examinations. The -Syndicate >was, therefore, 
within its statutory authority when, in the month of August 1924, 
it caused to be published the result of this Previous examinatifn for 
the degree of Bachelor of Laws, and excluded from the list of passed 
candidates those persons who had obtained less than 50 per cent. in 
the aggregate of the total marks, even though some of these persons, 
including the present plaintiff, had obtained the minimum of 30 per 
cent. of the marks allotted for each paper singly. 

I cannot undertake to say why the question of amending regula- 
tion 10 of Chapter X XVI, so as to permit the successful candidates 
to b! classified in two classes instead of in three, was not taken up 
by the responsible authorities of the defendant University at an 
earlier date. To this extent certainly there was an irregularity in 

s the proceedings of the said authorities. The examination was over, 

aand the result had actually been published a full week, before the 

Senate met on the 18th of August 1924 and took anto consider- 

ation this matter, amongst others. The record of the proceedings 

shows clearly enough that the question of fixing a lower minimum 

than 50 per cent. of the aggregate marks, as a condition essential to 

the passing of the examination, was never debated at all. That was 

treated, and in my opinion was rightly treated, as having been 

concluded by the resolution of the Syndicate and the subsequent 

publication under authority of the Syndicate of the examination re- 

` sults. The learned gentlemen of the Senate had awakened, though 
~~~ © ~œ rather late in the day, to the difficulty with which they were faced 
by reason of the fact that the regulations of the University, as they 
stood, did not permit of their classifying passed candidates into 
* fewer than three classes. They could have met this difficulty by 
requiring a higher qualification than sixty per cent. of the marks 
from candidates aspiring toa place in the first class; but this they 
were reluctant to do. If the minimum qualification for the first 
class was to be fixed at 60 per cent. of the aggregate marks, it 
was obviously difficult to get in two more classes between that limit 
and the inferior limit of 50 per cent. For this reason the Senate 
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proposed and carried a formal amendment of regulation 10 of CIVIL 
Chapter XX VI, permitting candidates passing any of the Law exa- iene 
minations to be placed in two classes only, a first class and a second. — 
Now, this resolution required under the law the previous approval of A H 
the Visitor, that is to say, the Governor of the United Provinces. seers 
This approval had not been obtained when the’Senate met to consider THE 
the matter on the 18th of August, 1924. Here, again, the authorities rR 
of the University seem to have been either ill advised or dilatory, UNIVERSITY. 
and a point has been made on behalf of the plaintiff, not altogether 
without reason, that it was only on the 8th of Septembex%, 1924, the 
very day on which the present suit was instituted in the Court of the 
Subordinate Judge, that the authorities so far bestirred themselves 
as to direct the, Registrar of the University to submit the proposed 
amendment of the regulation for the approval of His Excellency, the 
Visitor. To the letter itself was appended a prayer that His Excel: 
lency would be, further pleased to accord permission to give retros- 
pective effect to this sanction, “so that it may be applicable to the 
cases of candidates who appeared at the Previous LL. B. examination 
held in July 1924.” There is a telegram on the record, marked 
exhibit 7, which suggests that His Excellency the Visitor intended 
to comply, and did comply, with this prayer of the Senate. As to 
the legal effect of this subsequent sanction, I am, more or less, in 
agreement with the argument pressed upon me by the learned counsel 
who represented the plaintiff. I doubt whether the retrospective 
effect of the sanction could be anything more than to give the resolu- 
tion of the Senate the same effect as it would have had if the 
Visitor’s approval had been obtained beforehand, as required by section 
18, clause (5) of the Act. The position, therefore, is virtually -° 

this :—When the Syndicate of the defendant-University published the, 

list of candidates who had passed the Previous LL. B. examination 

held in July 1924, they did contravene an existing regulation requir- 

ing them to place those candidates who had passed the examination 

in three classes. The effect of the subsequent proceedings, as it 

seems to me, is that the regulationehas now been amended by proper 

authority, and as regards future examinations no such question can 

arise. The resolution of the Senate of the 18th of August; 1924 

and the sanction of His Excellency the Visitor, although they cann&t, 

in my %pinion, obliterate the fact that the Syndicate committed a 

breach of the existing regulation when they tabulated: and published- Ne 
the result of this examinatiqn, are not, however, wholly without effect 

even as regards this past transaction. Under section 6-of Act XYI 

of 1915 the Visitor of the University is empowered to see that its 
proceedings are in conformity with the Act, the statutes and -the 

regulations. It having been brought to the notice of His Excellency 

the Visitor that a particular gegulation, now proposed to-be aménded, 

was sought to be applied to an examination already held and the 

results of which had already been tabulated and published, it would .- 
have been open to the Visitor to anaul the published iist of passed 
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CIVIL candidates, as not being in conformity with the regulation in force at ' 
1524 the time, and to require the University to publish a fresh list classify- 
ing the passed candidates in strict conformity with the regulgtion. 
NAM GORAH He has not seen fit to do this, but, on the contrary, by purporting to 
a grant the application of the Senate to give retrospective effect to its 
THE resolution, he has conddned the breach of regulation of which the 

BENARES Syndicate has been guilty. : 
UNIVERSITY. This being the state of affairs disclosed by the admitted facts 
Piggott, 7, the case and the documentary evidence, I am now ina position to turn 
o to the constderation of the questions of law involved in the first two 
issues settled by me. On behalf of the plaintiff reference was very 
properly made to the general provisions of section 9 of the Cade 
of Civil Procedure, on the basis of which it is contended that the 
present suit, being one ofa civil nature, is within the jurisdiction 
of the Court in which it was instituted, the cognizahte of the said 
Court being nowhere barred by statute. It is not eriough, however, 
to describe this suitas one ofa civil nature Itis‘one for relief 
by way of declaration and injunction, and therefore subject to the 
provisions of the Specific Relief Act (I of 1877). The plaintiff must 
show that he has a valid cause of action within the provisions of that 
Act, before he can obtain an affirmative finding on issue No. 1. The 
relevant sections of the Act are 42, 54 and 55. It serves little 
purpose to refer to the provisions uf section 45 of the same Act, 
which, admittedly have no application to this Court, and a fortiori 
no application to the Court of the Subordinate Judge of Benares in 
which this suit was instituted. Before the plaintiff can obtain relief 
by way of declaration under the provisions of section 42 of Act I of 
1877, he must show that he is a person entitled to some legal charac- 
eter, and that this right of his is being denied, or contravened, by 
the defendant-University. Under sections 54 and 5 of the same 
‘Act it is necessary for a successful plaintiff to show that the defen- 
dant, against whom the suit is brought, is under some obligation in 
favour of the plaintiff, the breach of which can only be prevented by 
the granting of the injunction which the plaintiff seeks. The general 
‘question of law involved has been argued with much force zand keen- 
ness by the learned counsel on both sides ; and it is only in order to 
‘do justice to their learning and the zeal they have displayegl in the 
cause of their respective clients that I feel it incumbent upon me to 
“notice the various cases to which I have been referred On the side 
of the plaintiff two cases were principallyerelied on. One is, “ Zu the 
matter of G. A. Natesany. K. B. Ramuathan (C). “The other is a 
*case which came before the Privy Council from the Supreme Court 
of New South Wales—that of “Leslie Williams yv. Haines Thomas 
Giddy (*).” The former of these cases is authority for the pro- 
position that a High Court possessing authority to act under 
section 45 of Act 1 of 1877 will make an order requiring a specific 
act to be done by the Syndicate of an Indian University, whae it is 
(1) I. I. Ra 40 Mad, 125.° , (2) 15 Cal, W. N., 669. 
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clearly of opinion that the Syndicate is under a statutory obligation CIVIL 
to performethat act, is refusing to do so without lawful cause, and the ea 


2 
act is one the performance of which can readily be enforced under aia 
the order of the Court. The second’case is only remotely applicable RAM ae 
to the facts now before me. Itshows that their Lordships of the Bi 
Privy Council held themselves empowered *to interfere with the THE 
discretion of a statutory body, called the Public Service Board, and to ae 


correct by way of sandamus or injunction an injustice apparently UNIVERSITY. 
perpetrated by the said Board in the exercise of its statutory powers. 
Two other cases referred to on behalf of the plaintiff were cases in 
which High Courts granted injunction against Municipal Corporations : 
vide, Vali Ammal v. The Corporation of Madras (*), and Molla 
Ataul Hug v. The Chairman of the Mantckiola Municipality C). 
Their Lordships of the Madras High Court laid it down that the 
principle governing such cases is that “ when a right and an infringe- 
ment thereof is alleged, a cause of action is disclosed.” On the 
side Sf the defendant reference was made to two cases decided in 
this country, namely, “Jz the matter of Purno Chunder Dutt È) ” 
and “ J the matter of Provas Chandra Roy” (*). In each of these 
cascs the learned Judges were dealing with the procecdings of a 
Board of Examiners appointed by the High Court itself and acting 
on the powers delegated by the High Court. I do not find much 
assistance in either of these cases, except in certain remarks on the prin: 
ciples applicable to a writ of mandamus which their Lordships quote 
from a Privy Council case. Zhe Bank of Bombay v. Suleman 
Somji (°). The words quoted are:—‘ One of the principles is 
that the writ will not be allowed to issue unless the applicant shows 
clearly that he has the specific legal right to enforce which he asks @ 
for the interference of the Court, that he has claimed to exercise 
that right and none other, and that his claim has been refused.” Sia 
Tej Bahadur Sapru, on behalf of the defendant, also called my 
attention to a number of English cases which I may refer to by 
their descfiption in the various reports actually laid before me. 
There is the case of Thomas v. The Universtiy of Londen (°); the 
case of Reg v. Hartford College (C); the case of Neate v. Den- 
man (©); the case of The King v. Barnards Inn (°); and the 
case of The King v. The Benchers of Lincoln's Inu (°). In conn€c- 
tion with this last-mentioned case Iam impressed with the energy 
with which the learned Judges repelled the suggestion that any- >- 
person has an inchoate right to be admitted to one of the colleges of 
the University. 
The case actually before me seems to me a fairly simple ong 
nnd perhaps a little in danger of being smothcred under the weight 
of legal learning which has been brought to bear upon its elticidation. 


Piggott, J. 


(1) 1L L. R., 38 Mad., 41. ° (2) 47 L C., 960. 

(3) Ie Jz R., 35 Cal., gis. (4) I. L. R. 40 Cal., 588, 

{c) I. L. R., 32 Bom., 466. (6) 10o L.T., 403. .- 
(7) 39 L.T., 18. (8) L. R. E. 5., 18. 


(9) 5A & E R, 17. , ° (10) 4B&C. R, 855. 
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CIVIL What the plaintiff wants essentially is a declaration that he has : 

aa passed a certain examination and an injunction to theedefendant- 
— University to admit hım toa certain class of post-graduate study, 
RAY CORAH namely, the second-year class ef students preparing for the LL. B. 
m degree. When all is said and done, the effect of the proceedings of 
THE which the plaintiff complains is obvious enough. There is nothing 
BENARES in the action of the University capricious, or spiteful, or directed 
UNIVERSITY. against the plaintiff personally. The responsible autħorities of the 
defendant-University have arrived at the conclusion that young men 
Piggoti J- Dreparing themselves for the degree of Bachelor of Laws, to be 
awarded by that University, who at the end of one year’s study have 
failed to show to the satisfaction of the examiners a higher proficien- 
cy in the various subjects of their study than that attained by the 
present plaintiff—a proficiency, in fact, at least equalsto the obtaining 
of 50 per cent. of the total marks in the aggregate ofall the papers 
set for the examination—are not properly qualified ta proceed to the 
advanced course of study devised for the benefit of the second-year 
class. The resolution has been taken in the interests of the young 
men themselves. It is the considered opinion of the University 
authorities that it will be for the benefit of students in the position 
of the present plaintiff to submit to another year of study in the first 
or preliminary law class, that is to say, in the class which is prepar- 
ing fur the Previous LL. B. examination, before they obtain promo- 
tion to the class which is preparing for the Final examination in Law. 
Now, the plaintiff wants first of all a declaration. that he has passed 
the Previous LL. B. Examination. He says, referring to the pro- 
visions of section 42 of Act No. 1 of 1877, that he has a “ legal 
character,’ namely, that of a graduate student of the Benares Hindu. 
University who has passed the Previous Examination for the degree 
“of LL. B. held-in ‘the month of July 1924. The oyerwhelming 
answer to this contention is that the plaintiff does not possess the 
“legal character ” claimed by him. He has not passed the exami- 
nation. Stated at its very highest, the argument submtftted to me 
on his behalf is that, if the constiguted authorities of the defendant- 
University had taken a proper view of the regulations of the Uni- 
„versity and of the legal effect of the Syndicate’s proceedings of the 
1h of November, 1923, the Syndicate would have declared him to 
have passed the examination. The fact remains that the Syfdicate, 
cet -which was the body competent to determine such matters, declared 
that the plaintiff had failed to’ pass the examination. When a student 

enters any University as an undergraduate, and a fortiori when a 

graduate of such University presents himself for a course of post- 

graduate study, he is a member of the “ Universitas” or Corporation, 
and as such he is subject to the authority and discipline of those” 

persons who have been duly placed in aythority in this corporation. 

If he ¢onsiders himself to be oppressed by some misuse of 

oe authority on the part of a person, or body of persons, set over him, 
it is open to him to consider whether he cannot obtain redress from 


1924 
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higher authorities within the same corporation. The question CIVIL 


whether he has or has not passed a certain examination is one in 1924 
respect of which, by the very act of presenting himself for such — 


examination, he submits himself to the decision of the authorities “AM VGRAH 
sauces INGH 

appointed by the University for the conduct of the same. No Court v. 

of Law can possibly entertain a claim on his part that he has passed THE 

a certain examination when the authorities of the University conduct- a 


ing the examiration, and lawfully empowered to adjudicate upon its UNIYERSITY. 
results, declare him to have failed 

These considerations apply æ fortiori ta the further lief sought 
by way of injunction. As a student of the Benares Hindu Univer- 
sity, and still more asa post-graduate student holding by virtue 
of his degree a certain status inthe corporate body known as the 
University, and bound as such to setan example of discipline and 
good conduct .to members of the University of lower status than him- 
self, the plaintiff is not entitled to challenge the decision of those in 
auth@rity over him that it is expedient for him, if he desires to 
proceed to the degree of Bachelor of Laws, to spend a second year 
in preparing for the Previous LL. B. Examination, before he passes on 
to any higher class. The University must have absolute discretion 
over its students in the matter of the classes to which the students 
are admitted. An injunction directing the authorities of the Uni- 
versity, against their will and against their better judgment, to place 
a young man in a class where he will receive instruction by which he 
is not, in the opinion of those authorities, as yet properly qualified to 
benefit is to my mind simply unthinkable. 

On the first of the issues set for trial my finding is that the 
plaintiff has no valid cause of action. ° 

On the second issue I find that he is entitled to no relief by way 
of declaratien or injunction; also that he has suffered no loss by 
being required to repeat the year of study in the first Jaw class from 
which he had failed to derive adequate benefit. 

The third issue does not arise. 

The suit fails on these grounds, and I dismiss it accordingly with 
“osts, including fees on the higher scale. 





Piggott, J. 


Suit dismissed. 





MAHADEO RAI AND OTHERS (Plaintiffs) eet 
e UVCKSUS o_o 
JAN MUHAMMAD AND OTHERS (Defendants) .* 1925 





Landlord and tenant—Sinking a pucca well on Abadi land appur- January, ar. 

. tenant to a tenants house—Tenant’s right to make improve- 
ments—Cause of aciion—W hen does not hie. aa 
The sinking of a° pucca well in a part of the Abadi land 
appurtement to a tenant’s house does not give a cause of action 
to the zamindar—Balkrishen v. Muhammad Ismail Khan, 

* S, A. No, 246 of 1923. 
@ 
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CIVIL [r898] A. W. N., 44, referred to Afahabal Kumi v. Sarju, q2 « 
SP . C., 51, and Sheo Sahat Singh v. Rejeshwar Bali, s1 I. C., 
1925 ` 

hdi 1000; followed, 

MAHADEO The sinking of a pucca well in a part of the Abadi” land 
RAI appurtenant to a tenant's house docs not give a cause of action 
TAN to the zamindar. Balkrishen v. Muhammad Ismail Khan, [1898] 

MUHAMMAD, A. W. N., 44, referred to. Mahabal Kurmi v. Sarju, 42 L C. 
ui ` gr and Sheo Sahai Singh v, Rajeshwar Balt, 51 I. C , 1006, 
Ryves, J. followed. 


SECOND APPRAL froma decree of J. ALLSOP Esq, District 
Judge of Ghazipur, confirming a decree of MAULVI SYED Nawah 
HASAN, Munsif of Basra. 

A. P. Pandeya, for the appellants. 

M. L. Agarwala for the respondents. 

The judgment of the Court was delivered by 

RYVES, J.—This appeal arises out of a suit brought by a zamin- 
dar against a tenant of his who had a house in the abadi for the 
demoiltion of a pucca well which that tenant had sunk in the Sahan 
in front of and appurtenant to his house. 

Both courts below have dismissed the suit. 

The plaintiff appeals. He claims that under what has been 
called the common law of these provinces, a zamindar is the owner 
of every inch of ground within the ambit of his zamindari, and that 
no tenant can, without his consent, make any permanent structure on 
any part of that zamindari. 

It is further argued that the sinking of the well in the Sahan of 
the defendant’s house is a use of the land which is inconsistent with 
the purposes for which that land was given to the tenant, namely for 

° ingress and egress, and that being so, the tenant has no right what- 
ever to sink the well. 
“ There is no authority in this Court in support of the plaintiff’s 
case and this is not surprising for it seems to us that the plaintiff is 
in no way damnified by the action of the defendants. It has been 
ruled many years ago that a tenant can improve his house in the 
abadi; vide Balkrishen v. Muhamyad Ismail Khan C) 
There are, however, two rulings of the Oudh Court which are 
directly in point. In Mahabal v. Sarju (°), MR LINDSAY, then 
J@icial Commissioner and now a Judge of this Court, held under 
precisely similar circumstances that the sinking of a pucca Wellin a 
e.. part of the land which was appurtenant toa tenants house would 
not give a cause of action to the zaminday. The particular portion 
of land in that case on which the well was sunk was described as 
‘e Sahan-wa- rasta ”. That decision was followed by the same court 
in Sheo Sahai Singh y Rajeshwar Bali (°). 
In our opinion these decisions are right and we follow them. 
e We, therefore, dismiss the appeal with costs. 


Appeal dismissed. 


=. (1) A. W. N., 44 (2) 421. C., 51. 
(3) 511. C, 1006. ` 
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- RAVI NANDAN PRASAD (Decree-holdct) ee 
VEVSUS . 1925 , 
JAGAR NATH SAHU (Auciton-Pirchaser) AND ` January, 26. 


AJUDHIA AND OTHERS (Judgment-debtors) .* WALSH, f. 


Civil Procedure Code, Order 21 Rule go—Whether auction-pur- SULAIMAN,). 
chaser entstled to apply under—Misdescription of leasehold 
property as free-hold—Material irregularity in condusi of sale 
—Stbstantial loss, what is—Need not be monetary. mo 


An auction-purchaser is a person whose interests are affected 
by the sale, and he is entitled to apply under Order 21' Rule 
go of the Civil Procedure Code for setting aside the sale: 
Bhaviriseiht Gopalakrishnayya v. Pakanalı Pedda Sanjeeva 
Reddi, 38 Mad, L. J., 228, followed. Khetre Mohan Datta v. 
Sheikh Dilawar, 3 Patna L J. 516; Karlik Chandra Challerfi 
v. Nagendra Nath Roy, 74 Indian Cases, 760, dissented from. 


Where there is a fundamental misdescription and misre- 
presentation of the character of the property in the sale pro- 
clamation and a lease-hold was described as a free hold and 
the title-deeds of the property being in the possession of. the 
‘decree holder, he eithe: was or should have been aware of the 
real character of the property, and the auction-purchaser was 
by reason of the misdescription induced to offer a high bid 
believing that he was purchasing free-hold property, held, that 
the requirements of Order 21 rule go were complied with and 
the sale was rightly set aside by the lower court... i 

{Per Wausu, J.—A separate suit by an auction-purchaser to ° 
set aside the sale on the ground of material lnregularity in the 
publishing or conduct thereof resulting in substantial loss to 
the acution-purchaser would not lie. = ; 

Per SULAIMAN, J.—An auction- purchaser would not be entitl- 
ed to an inquiry into the title of the judgment-debtor in the 
property sold in proceedings on an application made under. 
Order 2r rule go.] Š 

FIRST APPEAL from an order of BABU MAN MOHAN SANYAL; o 
Subordinate Judge of Benares. 


Sir Tej Bahadur Sapru and K. Verma, for the appellant. 


Kailas Nath Katju and Peary Lal Banerji (with them Murari 
Mohan Dey), for the respondents. : 


The following judgments were delivered by 7 


WALSH, J.—This is a first appeal from an order which raises an Haleh, J 
important question—though to my mind a simple question—of the 
proper construction of Order 21 rule go of the Code of Civil Pre- 
cedure. In the court below an auction-purchaser who had purchased 
property put up for sale under a decree, applied to have the sale set oo 
* F. A. F. O. NO, 24 of 1924, bar 
XXIII. 30 R. ° 
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CIVIL aside on the ground that he had suffered substantial loss owing to . 
t1925 irregularity in the publication and conduct of the sale. An objection 
— was taken in the court below that the auction-purchaser had no right 

aan to apply under this rule. That objection was overruled by the 
Prasap learned Judge, who adopted the view taken by the Madras High 
v. Court in a case to whieh I will refer in a moment, and he then went 

N eee On to hold that the property had been misdescribed by a material 
fees omission from the sale proclamation which omitted t mention that 
Walsh, J. the property was subject to a charge called a perjawat, that the 
applicant wag unaware of it, and that he was induced to enter into 

the purchase by misrepresentatin, which led him to believe that he 

was purchasing an absolute ownership, whereas it was only a lease- 

hold property, and he therefore set the sale aside and directed that 


the money should be refunded to the purchaser. 


The main question which has been very fully argued before us— 
all the authorities both before and since the present Code having 
been referred to during the discussion—was whether the learnedeJ udge 
was right in holding that an auction purchaser can apply under 
Order 21 rule 90 The question whcther he can or cannot is 
obviously a very important one to auction purchasers as a class, be- 
cause if he can, and does not, or if he does, and applies unsuccessfully, 
he is clearly prohibited under rule 92 of the same Order from 
bringing a suit. This’ prohibition may in certain cases turn out to be 
a serious disadvantage to auction purchasers. Under the old Code 
ke could, and often did, bring a suit, and in some courts a sort of 
traditional belief has taken root that he can bring a suit and cannot 
apply under this rule. If he has to apply under the rule, he has by 

‘ the provisions of the Code very little time at his disposal in which 
to do so, and if he allows ‘the time to run out, he cannot fall back 

~ “pon a right to sue, which, if it existed, would give hig much more 

time to prepare for his case and to collect the relevant material. It 

might, however,on the other hand be pointed out that there are 

very good reasons why the Code should have provided that he should 

apply, and not bring a suit. Evgrybody else who can conceivably 

be affected by the sale—using that term in its widest sense—has to 

apply and cannot sue. There does not seem any real reason why the 

ction purchaser should stand in any different category. Moreover 

the court executing the decree, controlling and carrying out fhe sale, 

=, is obviously the court best equipped for determining the question 
_whether there has been irregularity or fraud in the publishing or 
conduct of it, and a fortiori if it is the best court for the purpose, 

eit is clearly best in the interests of the parties and for the court that 

the matter should be disposd of as speedily as possible and by an 
application, rather than by a dilatory suit, for after all it is thé 
execution proceedings which are concemed, and it is desirable that 

the question whether the sale ought to be confirmed or not should 

=. be settled as speedily as possible. But whether the foregoing 
observations are sound or not;-and they are merely obiter—they 
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cannot affect the interpretation of this rule if the language of the 
rule is clear. 


The question whether an auction purchaser is entitled to apply, 
depends on the question whether he is included in the expression 
‘a person whose interests are affected by the sale.” It 1s necessary 
to observe that this expression was not contained in the correspond- 
ing provision which was in force up to 1908, and up to that date 
the auction purchaser could not apply but could bring a suit. It 
follows therefore, that for the purpose of determining this question, 
the cases decided before 1908, or decided after 1908, with reference 
to proceedings which had begun before 1908, bearing upon the 
question whether auction purchasers could apply or could properly 
bring a suit, are wholly irrelevant, and for my part, I decline to look 
at them. Unfortunately I find them still cited, as though they were 
relevant and authoritative, in text books dealing with the law under 
this rule, and they have been cited as authorities in one decision 
from ‘which I feel compelled to differ. The expression to be consi- 
dered is:—‘‘ whose interests are affected by the sale.” I find 
myself compelled to hold asa matter of law that a person who is 
the highest bidder, whose bid is accepted, who is compelled by law 
to pay a deposit, and unless something intervenes, is compeiled by 
law to complete his purchase, is a person ‘‘whose interests are 
affected by the sale.” Itisimpossible to use a wider term than 
‘a person's interests.” In the ordinary use of the word in the 
English language it is a term covering every sort of interest 
recognised by law, such as, in the case of an auction purchaser, 
liability to pay the money, liability to complete and take a transfer 
of the property, and from his own point of view the necessity of 


finding the necessary funds, and also the necessity of carrying, 


through to fruition the provisional contract into which he has enter- 
ed. If the expression were “interests in the property,” it would 
of course be confined to an intcrest in the property sold antecedent 
to the salé. If the word were merely “interest” without the 
plural and without the words “in he property,” it might be pos- 
sible to hold that the word “ interest ° was confined to interest in 


RAVI 
NANDAN 
PRASAD 

T. 
JAGAR 
NATH SAHU. 


matete me 


Walsh, J 


the thing itself at the time of the sale. But that is not the expregu. 


sion, and to my mind the actual expression in the rule is free from 
ambiguity or difficulty of any kind and ought to be construed as 
meaning what it says. It would be unnecessary further to labour 
this point if it were not foretwo decisions of the Patna High Court 
relied upon by the appellant. The first is the case of Kheive Mohan 
Datta v. Sheikh Dilawar (*) decided in the year 1918. No refer» 
ence is contained, either in the judgment, or in the head-note, to 
the rule which the court was construing. The court seems to have 
assumed that the questiom was settled beyond controversy and fot 
open to argument. The judgment says :— “the Munsif very pro- 
perly held that the auction purchaser was not a person who could 
(1) [1918] 3 Pat..°L. J. 516. 
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come in and attack his own purchase,” and it went on to say “itis 
quite clear that it is not open to a party who purchases at,an auction 
sale to impugn the validity of his own purchase” It is clear 
therefore that the court was treating it as a matter which was well 
settled. I cannot, with great respect, accept the expression used 
in the foregoing quotation, that an auction-purchaser complaining of 
any irregularity antecedent to the sale, is attacking his own pur- 
chase. What he is attacking is the conduct of the sale on the 
publication of the material factors or description of the property 
put up for sale, and it seems to me a misdescription to say that in 
seeking reef from a burden which has been unjustly imposed upon 
him ‘by an irregularity misdescribing the subject-matter of his pur- 
chase, or concealing material facts, he is making an attack upon his 
own purchase. It is merely a complaint that he has, either as the 
result of a mistake, or of a trick, bought something which he had 
not the slightest intention to buy, and that he is saddled with some- 
thing which was not, so far as he is concerned, his purchase at 
all. The Madras High Court in 1921 in the case of Bhavirésethi 
Gopalakrishnayya v. Pakanati Pedda Sanjeeva Reddi (*) without 
apparently being aware of the decision in Patna held that the ex- 
pression included the action purchaser. This is the decision which 
the court below has rightly followed. I merely wish to say with 
regard to it, that I find ıt puts too narrow an interpretation even 
gn the word “interests’’. It treats the word “ interests” as being 
an interest in the property which he has acquired at the sale, 
declining to hold as the Patna High Court has donc, that it was 
confined to the narrow meaning of interest prior to the sale. For 
my part, as I have already said, I see no reason for limiting it eyen 
to the notion of interest in the property sold. The matter came 


“again before the Patna High Court in the year 1923 in.the case of 


Kartik Chandra Chatterji v. Nagendra Nath - Roy (2) and that 
court had’ before it, and had to construe rule go with which we are 
ngw concerned, and it also had the advantage of considering the 
decision I have just referred to of the Madras High Court. The 
learned , Judge who delivered judgment in that case repeated what 
he had satd in the previous case of the Patna High Court to which 


“sie have referred, saying that it was settled in that court, that is to 


say Patna, that the aucticn:purchaser could not apply excep? under 
rule, 91, and in explaining that rule 90 was not designed for the 
relief of the auction purchaser at-all, it cited decisions from the 
Calcutta Jligh Court and by the Privy C8uncil antecedent to 1908, 
Which to my mind are incievant. The court declined to follow the 
View taken in Madias, holding that it was precluded from doing so 
hy the Janguage of rule 90, and held that “ interests alfected by the’ 
saje” mean “interests in, the property existing before the sale.” 
Í do dot think that we have any right to- insert fundamental amend- 
en i os (D 38 Mad., la J. 228, 
(2) 74 Indian Cascs 760 
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ments of this kind into the plain language of a rule. To my mind 
that is nof interpretation but legislation, and I can only repeat that 
we are bound to take the words as they stand, and that itis quite 
obvious that an auction-purchaser whose bid is accepted and who 
is provisionally bound to complete his purchase, is a person whose 
“interests are affected by the sale.” I would even be prepared to 
go further by way of attempting to explain why the word “ auction 
purchaser ” isenot uscd in the rule as it is used in the next rule, 
which provides that the auction purchaser may apply to set aside 
the sale where the judgment-debtor has no saleable interest in the 
property, and say that in a case, for example, where the auction- 
purchaser was a merc trustee or agent employed to purchase on 
behalf of a syndicate of persons who were either unwilling or unable 
to be present, and who entered into the purchase, on their behalf 
in his own name, and then quarrelled with them and declined to 
take the necessary steps to set aside the sale if there has been 
irregylarity against which they desired to protect themselves, yet 
although they were not actually the purchasers at the sale in so 
many words, they would be persons whose interests were affected 
by the sale, and who might ultimately apply on the ground that the 
auction-purchaser declined to do so on their behalf. The result is 
that in my view the auction-purchaser is now brought into the same 
category as the decree-holder, judgment-debtor and other persons in 
previous 1ules upon the subject, and may apply under rule 90 with 
the natural result that he is prohibited from bringing a suit on the 
same complaint. On this ground I hold that the appcal fails subject 
to the further question whether we are prepared to confirm the 
leared Judge on the merits. 


The ‘question of the merits is really a much more difficult one, 


largely by reason of the fact that the Icarned Judge is so satisfied ° 


that the merits of the application are established, that he has omitted 
to state the steps by which he arrives. at certain conclusions or 
inferences which he has summarized in his judgment. I agrec with 
him that the principle of caveag em ptcr does not apply under this 
rule where it is shown that there has been a misdescription or a 
concealment amounting to a substantial misrepresentation affecting 
the quality and value of the property. I use the word “ qualit 

advisedly, because J do not think that the expression “ substantial 
loss ” is necessarily confined to “pecuniary loss.” It is not true 
to say that if a man thinks he is buying unencumbered property and 
finds afterwards that it Is encumbered to no greater extent than 
Ks. § per annum, that the difference is necessarily represented by 
capitalizing the annual sum of Rs. 5. A man making a decision 
“wnether he shall bid and purchase a property, is a free agent. He 
is entitled to make his own choice, and he is entitled to know what 
it is for which he is asked to pay, and in my judgment he is entitied 
to sty—when he discovers that he 1s burdened with some charge of 


which he was’ ignorant—“ the amount of this charge is not in itself a 
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matter of great consequence to me, but its very existence is a thing 
which stamps the property with a character I do notdike, and I 
should not have purchased, or at any rate I was not prepared to pay 
a substantial price for the property if it was charged in any way.” 
Now there are two features about this case which impress me very 
much in favour of the frnding that substantial loss has been made out. 
The proclamation described the property as free from encumbrance. 
To my mind that was a fundamental misdescriptioA and misrepre- 
sentation of the character of the property. It was a misrepresentation 
holding oy} the property to be free when it was not free. One 
attack which the appellant has made upon the finding of the learned 
Judge is that the learned Judge says in his judgment: “he, the 
purchaser purchased it thinking tl] t it is muafi land, and therefore 
paid-a very big sum for it”, and it is said that the learned Judge 
has gone beyond the evidence in holding that fact in favour of the 
applicant, because the applicant did not, as he really should have 
done, go into the box. Whether by a sort of mutual under stamding, 
which frequently happens without a clear record being left behind 
to testify to it by those present at the trial, it was treated as common 
ground that the applicant thought he was getting free property one 
cannot say with certainty in this case. Butit seems to me that the 
appellant is in this difficulty. He had been the mortgagee of the 
property and he was in possession of the documents relating to it, 
and a very superficial acquaintance with them must have shown him 
the existence of this encumbrance. Either he was guilty of gross 
carelessness in supplying the materials to the court without con- 
sulting the relevant documents which would have shown him what 
the materials were, or he knew and wilfully concealed the existence 
of this small charge. Inasmuch as he himself allowed the court to 
“describe the property in the proclamation as free from encumbrance, 
it does not lie in his mouth to complain that the learned Judge has 
attributed to the purchaser the same belief which the decree-holder 
allowed the court to advertise. A man who even honestly misdes- 
cribcs the subject-matter of a salę by misrepresentation, such as the 
description “free from encumbrance” when there is an encumbrance, 
cannot be heard in a court of Jaw to complain that the purchaser 


“few what he was buying. The learned Judge has found that the 


purchaser has suffered substantial loss, and even conceding® that a 
pedantic criticism of the judgment may succeed in showing that 
there are gaps in the reasoning by which he has reached his con- 
clusion, the judgment satisfies me thaf the learned Judge was 
convinced that this was one of those cases~—which I described in the 
foregoing obscrvations-—in which the mere monetary amount of the 
existing chaige was not the only material factor in holding that the 
purchaser had suffered substantial loss hy reason of the irregularity 
in the publication and description of the sale in the proclamation, 
but that he arrived at that conclusion because he was satisfied—and 
I think nghtly—that the purchaser objected to buy the property with 
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any encumbrance at all quite apart from the question what its amount CIVIL 

might be.. I think there was abundant evidence to justify the find- 1925 

ing that substantial loss had been suffered in the sense in which — 

that expression is used in section 99, even though the sum was not 

a large one, and upon the evidence I should have come to the same PRASAD 

conclusion. - i Niche 
We therefore hold that the appeal must be dismissed with costs. NATH Sanu. 
SULAIMAN, J.—I agree. Under section “311 of the old’ Code sy jaiman, J. 

the decree-hulder or any person whose immovable property had 

been sold could apply to have the sale set aside on the gtound of a 

material irregularity in publishing or conducting it. On the langu- 

age of that section it was quite clear that an auction purchaser 

could not apply. The Privy Council in the case of Bir? Mohun 

Thakur v. Rat Uma Nath Chowdhry (?) held that an auction pur- 

chaser did not come within the meaning of that section. In the 

later case.of Kala Mea v. Harperink (°) their Lordships of the 

Privy Council affirmed the decree in a civil suit brought by an 

auctian-purchaser on the ground of misrepresentation made by the 

sale officer. The language of the corresponding provision in the 

new Code has been materially altered. Under Order 21 rule go in 

addition to the decree-holder and to any person entitled to share 

in a rateable distribution of assets, every person whose interests are 

affected by the sale, hasa right to apply. There can be no doubt 

that the expression “any person whose interests are affected by 

the sale” is much wider and the question is whether it includes an 

auction purchaser also or not. 


It is impossible to answer this question on mere general considera- ê 

tions. On the one hand it maybe conceded that an auction purchaser 

purchases thę property at an open competition where no warranty ° e 
of title is given and that therefore when he bids he takes a certain 

amount of risk if it turns out that the property which he has got 

is not worth the amount which he paid. It must also be conceded 

that to give him a summary remedy under this rile to apply to have 

the sale set aside would be taking away from him the right to bring 

a separate suit, and would also be curtailing the period during which 

he can seek his remedy. On the other hand it cannot be deni 

that if there exist heavy incumbrances on a property which is put up 

for sale and they are not announced at the time of the sale the auction i 
purchaser may offer a very high price for it and may be seriously 

prejudiced thereby. An auction purchaser is not ordinarily a party 

to the proceedings and he often comes on the scene at the last 

moment and knows very little about the property that is put up for 

Sale. If all the particulars necessary to disclose to him the nature 

of the interest he is going to bid for, are not mentioned at the time 

and he has no right to have the sale set aside by reason of such 

omission it would be denying him justice. As I have said it is .- 

(1) I. L. R, 20 Cal., 8. e(2) [1903] I. L. R., 30 Cal., 323. 


JAGAR 


NATH SAHU. 
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unsafe to answer the question on general considerations only. It is 
our duty to interpret the words of the ruie as they stand. The 
expression perhaps is not as clear as it may have been and it is its 
ambiguity which has led to a eonflict of opinion between the Patna 
and Madras High Courts. The learned Judge of the Patna High 
Court in the case of #¥Ac/ro Mohan Datta y. Sheikh Dilawar (*) 
and in the case of Karttk Chandra Chatterji v. Nagendra Nath 
Roy (°) seem to take the expression ‘interests’ 4s meaning an 
interest in the propeity put up for sale. They therefore argue that 
the auctionspurchaser’s interest in the property is really created by 
the sale and cannot be said to have been affected by it. On the 
other hand the learned Judges of the Madras High Court in the 
case of Gopala Krishnayya v, Sanjeeva Reddi (°) have taken the 
view that if the interests of an auction purchaser are affected when 
the sale is to be set aside they must also be aftected if the sale is 
to be confirmed. 


I agree with my learned brother that the expression ‘a pérson 
whose interests are affected by the sale’ must be taken in its general 
sense and there is no justification for restricting 1t to mean interest 
in the property put up for sale. As pointed out by him the word 
‘interest’ is not used in the singular but is in the plural number. 
It is easy to imagine cases where the interest of a person may be 
affected by the sale though he may have no actual interest in the 
property which is put up for sale. The expression is of a much wider 
scope and there seems to be no good ground for holding that it 
should not include an auction-purchaser. The Calcutta High Court 
also has taken the view that the expression is of very wide import. 
Abdul Aste yv. Tafasuddin ($). 


e I wish however to guard myself against being understood to 
hold that by conceding the right to an auction-purcha$er to apply 
under this rule, I mean to opena door fora general enquiry into 
the title of judgment-debtors. To do so would be to.call upon 
decree-holders to prove the titles of their judgment-debtors in the 
property which they are seeking to sell. I take it that if the decree- 
holder, in a dona fide belief that the interest which he wants to sell 
suggts in his judgment-debtor and without any fraud, misrepresent- 
ation or concealment, puts up that interest for sale, it canot be 
said that there has been a material irregularity in the omission if a 
subsequent enquiry were to disclose that the judgment-debtor did 
not really own the entire interest which was put up forsale. Under 
Order 21 rule 13 which deals with cases of attachments, all that is 
réquired is a sepecification of the judgment debtor's share of interest 
in the property to the best of the belief of the decree-holder, and so 
far as he has been able to ascertain the same. The same principle 
(3) [1918] 3 P. L. J., s16. 
4) 741 C., 760. 


(1) 38 M. L. J., 228. 
(2 [i914] 19C. W. N., 326, 


Ds 
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it seems to me would apply to a mortgagee decree-holder also. 
A decreejholder has a right to put up for sale what he honestly 
believes to be his judgment-debtor’s property and may offer it to 
be purchased without giving any warranty of title at all. 


The oniy case where a question of title can be gone into in these 
summary proceedings would be a case whtre añ auction-purchaser 
attempts to prove that the judgment-debtor had no saleable interest 
whatever. It*is supposed that there is an implicd guarantec that 
at least some interest is being put up for sale, and, therefore, if it be 
a fact that the judgment-debtor has no saleable interest gvhatsoever, 
the auction-purchaser is given a remedy under rule 91 to apply to 
have the sale sct aside. He has no general right to ask the court 
to enquire into the interest of the judgment-debtor and. set aside 
the sale if it is satisfied that he did not possess the exact amount 
of interest which was announced to be sold 


In the present case the property was put up for sale and was 
descPibed as a free hold. There was nothing in the proclamation of 
sale to suggest that the judgment-debtor had merely a lessee’s in 
terest in the property. Under Order 21 rule 66 it is the duty of 
the decrec-holder to sec that al! incumbrances to which the property 
is liable are mentioned as well as every other thing which the court 
considers material for a purchaser to know in order to judge of the 
nature and value of the property. Even if it be assumed that the 
ground rent payable on this land cannot be cailed an incumbrance on 
the property, nevertheless it must be conceded that it was a particuiar 
which was material for a purchaser to know in order to judge of 
the nature and value of the property. The mortgagee decree-holder 
had the title deeds in his possession and must be deemed to have 
been aware that the property was only lease-hold. His omussicne 
to describeeit as such was a deliberate omission and it certainly 
amounted to a material irregularity within the meaning of Order 21 
rule 90. All the conditions under which this land is held are not 
shown in ‘these proceedings. We də not know exactly what the 
terms are on which the occupier oan be ejected. Further there is a 
claim on behalf of the Municipal Board for a hag chaharum. That, how- 


ever, is not admitted either by the decree-holder or the auction-pygee 


chaser. It is reasonable to assume that the auction-purchaser would 
not haVe offered such a high price for this property if he had known 
that the property he was going to purchase was a mere Icase-hold 
and not a free-hold. I, therefore, agree with the court below that 
it is established that there was a material irregularity in publishing 
and conducting the sale andin consequence of that irregularity tht 
_auction-purchaser has suffered substantial loss. 


By THE CouRT.—The order of the Court is that this appeal is 
dismissed with costs. $ 


Appeal dismissed. 
XXII. 3I R. ° 
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NARAIN SINGH (Platnttff) 
UeEVSUS 
GAJRAJ (Defendant) .* 
Pre-emption—Suit for—Wajib-ul-arz—Custom of  pre-emption— 
Rights of co-sharers inter se—Preference—Quesiwon of. 

In plaintiff’s suit for pre-emption, the wajib-ul-arz relating 
to the property in dispute, after dealing with the right of 
pre-emption of co-sharers infer se, stated that ‘‘ where a share 
of aco-sharer was transferred by a sale or mortgage, first a 
co-sharer who was ashartk and then co-sharers of the mahal could 
claim pre-emption, provided they pave the real value of the 
property such as might be offered by a stranger”. 

Held, that the plaintiff had a better right to acquire the pro- 
perty in suit than the vendee. 

SECOND APPEAL from a decree of BABU ZORAWAR SINGH, 
Additional Subordinate Judge of Banda, reversing a decree ol MAULVI 
MUHAMMAD TAQI KHAN, Munsif of Hamirpur. 


K. N. Laghate, for the appéllant. 
Ram Nama Prasad, for the respondent. 
The judgment of the Court was delivered by 


LINDSAY, J.—After hearing the learned counsel we think that 
this appeal should prevail. 


The question is one of interpretation of a wajtb-ul-arve. It is not 
denied that a custom of pre-emption exists. The question is whether 
under the record of that custom the plaintiff had a better right to 
“acquire the property than the defendant-vendee. 


The court of first instance held in favour of the plaintiff 
and gave him a decree for pre-emption. The lower appellate court 
has differed from the -view taken by the court of first instance, and 
holding that the plaintiff had no preferential right, it dismissed his 
claim. It seems to us, ona perusal of the waztb-ul-arz before us, 

t the interpretation of the lower appellate court cannot be 
supported. 

According to what we find in the wajzd-u/-a1z the provisions 
relating to pre-emption are contained in the second chapter which 
deals with the rights of co-sharers futer s (ba khudha). We come 
then to clause 13 which deals with the custom of pre-emption and 
there it is stated that where a share of a co-sharer is transferred by 
asale or mortgage, first a co-sharer who is a s4arik and then co-. 
sharers of the mahal can claim pte-emption, provided they give the 
refi value of the property, such as mighé be offered by a stranger. 
In case of a dispute as to the price, the decision is to be made 
through the court. 

t S. A, N& 359 of 1923. 
e 
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The learned Judge, relying on certain rulings to which he refers 
in his judgment, held that here no right of pre-emption arose in 
favour of any one in the viilage until there was an attempt to sell to 
a stranger, f. e. a person outside the village altogether. 


The language of the wa7ib-ul-are referred to in the cases with 
which the learned Subordinate Judge has supported his judgment 
was different efrom the language of the wajib-ul-ars now before us, 
and in cases of this kind we cannot ee the language of one 
document by the language of another. 


Taking the words as they stand, we think it cannot t be said that 
the right of pre-emption arises only in a case where an attempt is 
made to sell a portion of the village property toa stranger. The 
words are absolute. ‘ Whenever the share of a co-sharer is sold or 
mortgaged ”. ”. Itis not said “sold or mortgaged to any person in 
particular”. Ali that is indicated is that if any sale or mortgage 
takes place then the right of pre-emption is exerciseable by certain 
persons ina certain order. We cannot hold that there is no pre- 
ferential right fzer se between co-sharers for as we have already said, 


the chapter of, the waz7tb-ul-arz in which this record occurs deals 


expressly with the rights of co-sharers “ inter se” 


It may be that the learned Judge was led to his conclusion by the 
words “ ghair admi "’ which occur in the’context.. The words “ ghair 
admi ” or stranger there are used in connection with the value of the 
property sold. In other words, it is laid down that what the co-sharer 
must give, in order to obtain pre-emption, is to be the real or market 
price, t.e. the price which an outsider would give for the property. We 
do not think that the use of the expression “ghair admi ” can be taken 


im any sense to restrict the general meaning of the words which precede, 


them, and which show that a right of pre-emption is to arise in any 
case where a portion of the viallage is sold or mortgaged. We do 
not think it necessary to refer to reported cases in connection with 
a question *of the mere construction of a particular document. It 
seems to us that the court of first instance in this case came to a right 
conclusion and that the decision of that-court should be upheld. We, 
therefore, allow the appeal, set aside the decree of the court belo 
and restore the decree of the court of first instance. The plaintiff 
is entitfed to his costs both here and in the courts below. 


Appeal allowed, 
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CAD , ALI HAMMAD (Plaintiff) 
1924 Versus 
November, 18. GHURPATTAR SINGH AND OTHERS (Defendants) .* 





Limitation Act, Ari, 144--Title lo land in dispute proved— Possess- 
- ton doublful— How to arrive al a decision—Natufe of property 
—Consideration of. 


Where plaintiff bad proved his title to the land in suit under 
a partition held some years back, and it had not been found as 
a fact that he had been actually dispossessed by the defendant, 
held, that, in the circumstances, according to the Privy 
Council case of The Secretary of State for India v. Chellikani 
Rama Rao, I L. R., 39 Mad, 617 followed in Jar Chand 
Buhadur v. Girwar Singh,17 A. L. J. R., 814, Article 144 would 
apply and the Lower Appellate Court should have considered 
whether the defendant had completed a title -in himse by 
being in adverse possession for twelve.years. In deciding the 
question of possession, the nature of the property weuld have 
. to be considered. Kuthali Moothavar v. Peringati Kunhar- 
ankutiy, I. L. R., 44 Mad., 883, referred to, 


RYVES, J. 
MUKERJI, J. 


SECOND APPEAL from a decree of- BABU KSHIROD GOPAL 
BANERJI, District Judge of Azamgarh, reversing a decree of BABU 
JOGENDRO NATH CHAUDHRI, Subordinate Judge. 


-Peary Lal “Banerji, Igbat Ahinad, Narain Prasad Asthana and 
Mukhtar Ahmad, for the appellant. 


m Nar madeshwar Prasad Upadhiya and Ram Nama Prasad, for 
the respondents. : 


` The judgment of the Court was delivered by 


Vukerpi, J. MUKERJI, J.—The plaintiff in the court of first instance is the 
appellant. here. He brought the suit, out of which this appeal has 
arisen, praying for a declaration of his title toa large tract of land 
the largest portion of which was covered with wood, water etc., and, 
in the alternative, for possession. He said ın his plaint that once, 

Many years ago the parties were co-sharers, thal there was a partition 
in 1889 and the entire tract of land fell to the plaintiff’s shame and 
was formed into one complete mahal. He further stated that a 
short time before the institution of the suit, that is to say in 1918, 
the defendants had a partition case among themselves and asa 
result of that they divided the land. He further alleged that on the 
24th of October, 1918 the defendants interfered with his possession. 
The suit was instituted on the roth of December, 1918. 


eThe defence was that the title was wifh the defendants and at 
any rate they had acquired ıt by having completed twelve years’ 
~ adverse possession i 
* S. A. Nos 1750 of 1922, 
e 
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The court of first instance found that the plaintiff had failed to 
prove by satisfactory evidence his possession within twelve years of 
the suit. He also found that the defendants too had failed to prove 
their adverse possession for that period. The learned Subordinate 
Judge applied Article 144 of the Indian Limitation Act and said 
that the defendants having failed to prove twelve years’ adverse 
possession, the plaintiff ought to succeed. He accordingly gave a 
declaration as to plaintiff’s title. 


Some of the defendants appealed and the learned District Judge 
decreed the appeal having applied Article 142 of the Indian Limit- 
ation Act. 


In this Court two main points have been urged. First, it has been 
urged that the plaintiff's title having been found to have existed in 
1889, it was for the defendants to have proved adverse possession 
for over twelve years. The second point urged is this. A large 
portiog of the land which is unculturable is covered with wood and 
water and that the nature of this land has not been taken into con- 
sideration by the learned Judge of the lower appellate court. The 
argument is that,where possession is doubtful and title is clear, pos- 
session ought to follow title. 


As we read the judgment of the learned District Judge, we find 
that he also agreed with the court of first instance that the plaintiff 
had made out his title under the partition of 1889. The learned 
Judge, however, found that in the scttlement‘of 1901 the plaintiff's 
name disappeared from the settlement record and that the names of 
the defendants have continued since the last settlement. He, there- 
fore, found that the plaintiff had failed to prove that any title subsist- 
edin him. Evidently he applied the Article 142 of the Limitation 
Act. 


It appears to us that the plaintiff having proved that he got the 
lands in suit in 1880, that fact should have been taken as the basis 
of decision. ° The plaintiff nowhere stated in the plaint that he had 
been dispossessed. -It has not bgen found as a fact that he was 
actually dispossessed on a certain date. In the circumstances accord: 
ing to the Privy Council case of The Secretary of State for Indta 
v. Chellthant Rama Rao (*), followed in Jat Chand Bahadur v 
Girwar Singh, C) Article 144 would apply and the learned Judge 
should have considered whether the defendants had completed a title 
in themselves by being in adverse possession for twelve ycars. 


The second point mentioned above is really involved in the first. 

In considering the question of possession, the learned Judge will haves 
tp consider the nature of the property. How far that property is 
capable of being possessed directly will have to be considered. We 
may draw the learned Judge’s attention to a recent case decided 
on the 18th of July, 1921 by their Lordships of the Privy Council 

{3} He I. L. R., 39 Mad., 617 

2) [1919] 17 A. L. $. R. S14. 
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in Kuthalt Moothavar v. Peringati Kunkarankutty (‘). That case ° 
related to certain hills. The title was with one party artd the other 
party had proved that he had exercised possession over the property 
ina clearer manner than the party having the title. In the cir- 
cumstances of the case the judicial committee held that the party 


with title should succetéd. 


We are of opinion that the Icarned Judge has ~pproached the 
case from a wrong point of view and it is necessary that he should 
reconsider the case in the light of the remarks contained in this 
judgment. ® 

We accordingly set aside the decree of the court below and remand 
the case to it for being re-tried. Costs here and hitherto will abide 
the result. 

Deciee set astde. 
(1) [1921] I. L. R., 44 Mad., 883. 


NATHU AND ANOTHER (Defendants) 
VEFSUS 
RAM SARUP AND OTHERS (Plaintifs).* l 
Hindu Law—Joint family—Morigage—Aciual execylant of—Suit 
by morlgagee—Alinor member of defendant's Sanib not im plead- 
cd—Efect of. . : 

Where in a suit for sale brought by a mortgagee against the 
actual executant of the mortgage, a minor member of the joint 
Hindu family of the mortgagor was not impleaded, held, that 
the plaintiff was entitled to obtain a decree from the court 
against the actual mortgagor but it could not be said that the 
minor was represented by the defendant. Even after the 
decree, it would be open to the minor to sue in a civil court to 
avoid the alienation on grounds ordinarily open to Hindu minor 
members. 

Hori Lal v. Munman Kunwar, 1. L. R., 34 All, 549 and 
Chelan Singh v. Sartaj Singh, I. L. R., 46 All., 709, referred 
to and explained. Shiam Sunder Lal v. ' Budhu Lal, 12 A. L. 
J. R., 794, referred to. 

SECOND APPEAL from a decree of BABU PARTAP “SINGH, 
Additional Judge of Saharanpur, reversing a decree of the Additional 
Munsif of Saharanpur. ° 


M. L. Agarwala, for the appellants. 
Nehal Chand, for the respondents. 
The judgment of the Court was delivered by 


* SULAIMAN, J.—This is a defendants’eappeal arising out of a suit 
for sale on the basis of a mortgage deed executed on the 4th of July, 
1911 by two brothers, Nathu and Fagira, the defendants. 

* S, A. NO. aC of 1923. 
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The defendants ster alta pleaded that Nathu’s son, Chhajju who 
isa minor ,and a member of a joint Hindu family, had not been 
impleaded. The plaintiffs did not choose to implead him in this case 
and it is unfortunate that the court of first instance also perhaps to 
avoid complications did not think it worth while to bring him on the 
record and thus dispose of all possible disputes. 


The court of first instance, however, dismissed the claim on the 
ground that ChHajju, the minor member of the family, had not been 
impleaded and the suit, therefore, was defective on the ground of 
non-joinder. In this, reliance was placed on the case @f SAram 
Sunder Lal y. Budhu Lal C). 


The lower appellate court has allowed the appeal and held that 
the suit could not fail on the ground of nonjoinder but that the 
major members of the family actually represented the minor member 
also and that thus the suit was not defective. It has relied on the 
case of Hort Lal v. Munman Kunwar (°). 


We are of opinion that the decree of the lower appellate court 
must be upheld but we intentionally refrain from upholding it on the 
ground that the minor member is represented by the major members. 

Our attention has been invited on behalf of the respondents to 
the case of Chetan Singh v, Sartaz Singh (*), and it is urged that 
it supports the view of the lower appellate court. 


We would like to point out one circumstance which has some- 
times been overlooked and which clearly? explains the rule of law 
laid down in the Full Bench case of Hori Lal v. Munman Kunwar. 
In that case the mortgagees were not suing the mortgagor, 
namely the executant himself, but were trying to follow the mort- 
gaged property in the hands of the heirs of the transferee from the 
mortgagor. Some minor members of the family of the transferee 
from the mortgagor had not been impleaded. In that case it was 
obvious that no question of the right of a Hindu minor son to 
challenge an-alienation by the major members for want of legal 
necessity at all arose. The only question was whether the suit as 
against the then defendants was maintainable. The Full Bench 
held that, although the property had been acquired from the mort- 
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gagor by the defendants’ father, it had been acquired by the entire” 


joint famely but nevertheless as the major members were impleaded, 
they had represented all the other members. In the same way it 
may perhaps be pointed out that in the case of Chetan Singh v. 
Sartaj Singh (°), the suit was against the heirs of the original 
morlgagor and not the mortgagor himself. 


In the present case we have already noted that the plaintiffs are 


. suing the actual patties to the mortgage deed, namely Nathu and 


Faqira. Itit open to the plaintiffs to ask the court to grant them 
a decree against the persons who borrowed the money from them 
(1) [1914] 72 A. L. J. R., 794. (2) I. L. R, 34 All, 549, 
(3) [1924] I. L, Ra 46 All, 709. 
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and who had made the mortgage as executants, for they cannot be 
allowed to plead want of authority to make the mortgage. Itis 
difficult to see how in these circumstances the defendants can be 
said to represent the minor son in the true sense of the word. It 
is on that ground that we refrain from saying that the suit is a good 
one because the major members represented the minor. We would 
like to make it clear that even after this decree it would remain open 
to Chhajju Singh to sue in a Civil Court to avoid the alienation on 
grounds which are ordinarily open to Hindu minor members. With 
this remark we dismiss the appeal with costs including in this Court 
fees on the higher scale. 


Appeal dismtssed. 


SANT LAL AND OTHERS (Defendants) 
Versus 


BENI PRASAD AND ANOTHER (Plaintiffs) .* 


Limitation Act (IX of 1908), section 19>—Acknowledgment—Promise 
of fuiure payment. 


Where the writer of a letter admitted the existence of a run- 
ning account between the parties and stated that his represent- 
ative would compare accounts and pay what was found to be 
due, keld, that it amounted to clear admission of liability. 


oe 


SECOND APPEAL from a decree of BABU PRATAP SINGH, 
Additional District Judge of Saharanpur, confirming a decree of 
BABU GANGA NATH, Munsif of Deoband. 

The material facts appear from the judgment. ° 


Nehal Chand, for the appellants. 
The respondents were not represented. 
The judgment of the Court Was deliveied by 


RYVES, J.—In this appeal the short point is whether the letter 
sent by the defendants on the 20th of January, 1917 is an admission 
of liability within the meaning of section 19 of the Indian Limitation 
Act. 


The suit was one for balance ofaccoant and admittedly was time- 
barred unless limitation was extended by this letter. 


Both courts have found that it was a clear admission of liability 
within the meaning of that section. The decisive words are that 
the writer admitted the existence of a running account between the 
parties and went on to say that his representatives would in Phagun 
or Chait compare accounts and pay what was found to be due. 

* S.A. No. 272 of 1923. 
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- . ‘The learned counsel for the appellants has relied en the case of ot 
Jageshwar Roy v. Raj Narain Mitter(’). In every case of this kind 


192 
the document in question has: to be interpreted by its owh language tiie 
and it is not very helpful to cite rulings as to the meaning to be ie 
attached to a document in another case unless the wording is the A 
same. » , . BENI 

PRASAD. 


The case of Wageshwar Roy v. Raf Narain Mitter is entirely a 
distinguishable from this case. That was not a case of accounts — Ayee» J. 
between the parties and the wording of that letter is very different 
from the present one. ° 


In our opinion the matter is really concluded by the Privy Coun- 
cil case, Mani Ram Seth v. Seth Rup Chand (°). 


We, therefore, dismiss the appeal but without costs as the tes- 
pondents are not represented. 


Appeal dismissed 
(1) LL. R, 31 Cal, 195. (2) IL L. R., 33 Cal, 1047. 


DALIP AND OTHERS (Defendants) CIVIL 
VETSUS 


KHAZAN SINGH (Platutiff).* 
Pre-empiton—Partition—Custom recorded in dastur dehi—Single 


1925 





SARUALY, 22. 





proprietor of a single mahal—Subsequent transfer. EEE 
Ata partition of a village the custom of pre-emption was LAL, J. 
recorded in the wajib-ularzes of all the mahals. One of ° 


these- mahals was allotted to a single proprietor who trans- e 
ferred i¢ to several persons. 


Held, that the right of pre-emption which existed in the 
village revived when the mahal passed to several co-sharers 
and tRey had a right of pre-emption over strangers. 

SECOND APPEAL from a decree of D. C. HUNTER Eso., First 
Additional Judge of Aligarh at Bulandshahr confirming a decree of 
BABU HANUMAN PRASAD VERMA, Second Additional Subordinate. 
Judge. e 

The material facts appear from the judgment. 
' A. P. Dube, for the appellants. 
Shiva Prasad Sinha, fòr the respondent. 
The judgment of the Court was delivered by J 


- LINDSAY, J.—Both these appeals have arisen out of two suits Lindsay, J. 

for pre-emption and they may be disposed of by one judgment. Jhe 

cases have been up in apfeal here before and were sent back for 

re-disposal to the court of the learned District Judge of Bulandshahr, 
* S. A. Nos. 1214 and 1215 of 1923. 


“a 
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The question before us is whether a custom of pre-emption 
admittedly obtaming in the village of mauza Ganaura Shaikh, applies 
in respect Of the particular property now sought to be pre-empted. 


It is to be mentioned here that the property in question is 
situated in a mahal known as mahal Alladad. 


The plaintiffs are co-sharers with the vendor in mahal Alladad. 
The vendee is admittedly a stranger. $ 


The plaintiffs relied upon what was set out in the document 
known as the “ dastur dehi” prepared in the year 1296 F at the 
settlement of Mr. Stoker. The dastur dehi must certainly be taken 
to be a record of custom, and there can be no doubt that the custom 
of pre-emption is recorded. The language of the document is as 
follows :— 

“In joint zamindari mahals and in pattidatis, if any co- 
sharer desires to transfer his property, he must offer it first to 
co-sharers who are near relations descended from the, same 
common ancestor. After them he must offer it to co-sharers 
in the patti, mahal or village (gaon). If none of these per- 
sons desire to acquire the property, the vendor is at liberty to 
transfer to a stranger,” 


It was said in the court below, and it was not disputed there, 
that at the time when the scttlement took place, mahal Alladad 
Khan was the cxclusive property of one person, namely, Alladad 
himself. ‘There is no evidence on the record to the contrary. 

On the basis of this fact it has bcen argued before us by the 
vendee that, although a custom of pre-emption is recorded in the 
dasiur dehi, nevertheless the plaintiffs are not entitled to take 
advantage of it because the custom could not apply to any property 


° situated in mahal Alladad. The argument is that because the mahal 


in question was at the time of the settlement, and it seems for some 
years afterwards the sole property of Alladad, the custom would 
not apply. There is evidence on the record to show that the mahal 
continued in the possession of Alladad Khan up till the year 1897. 
He then sold it to another singfe proprietor who subscquentiy sold 
it to a number of persons who are related to the present vendor and 


“pre-emptors. 


We are, however, unable to accept the argument that thé plaint- 
iffs are not entitled to exercise aright of pre-emption under this 
custom. Mr. Dube relied on the case of Kamrunnissa v. Sughia 
Bibi (C). There, dealing witha mauza or village which in the 
eyear 1881 had become the property of a single owner, the Pre-emp- 
tion Bench of this Court held that the custom of pre-emption which 
had undoubtedly existed prior to that time had become dead. The 
learned Judges differed from the Judge. of the court below who was 
of opinion that in the circumstances the custom was not dead but 
only in abeyance; in other words, the learned District Judge seemed 
(1) I. Ia R., 39 All, 480. 
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to think that after the village ceased to be the property ofa single 
owner and came into the possession of several co-owners, the custom 
would revive. It was laid down distinctly, however, that the custom 
was dead and that a new custom would have to grow up before any 
one could assert a right of pre-emption. 


It is to be noticed that in this case, the Bench was dealing with 
a mahal which was co-extensive with the mauza, and at page 481 
of the report they say in support of their judgment that custom 
means a practice prevailing amongst a certain community. If that 
community has been reduced to a single individual, it is*impossible 
that the practice can any longer exist. 


That argument, however, cannot be applied toa case like the 
one now before us. All that is made to appear is that a particular 
portion of this village of Ganaura Shaikh had at some time or other 
become a mahal in possession of a single owner. That fact, however, 
would not indicate the disappearance of the village community, and 
it seems to us perfectly clear that the reasoning which was applied 
in Kamrunnnissa v. Sughra Bibi (*) cannot hold good in a case like 
the present. We are satisfied, therefore, that the vendees cannot 
maintain in this case that the plaintiffs are not entitled to pre-empt 
the property under the custom recorded in the dastur dei of 1296 
Fasli. The judgments of the courts below are correct; both the 
appeals fail and are dismissed with costs. 

(1) LL. R., 39 All, 480. 





RAM SUNDER MISRA (Plaintif) 
x TEFSUS 
JAI KARAN SINGH AND OTHERS (Defendants).* 


Civil Procedure Code (Act V of 1908), Order 23 rule 3—Adjust- 
nent of sust—Offer that if a certain person eats food cooked by 
plaintiff suit lo be decieed— Binding. 

Where a defendant makes an offer that if a witness eats food 
served by plaintiff the suit should be decreed and the offer is 
aated upon, the promise must be carried out and the suit decreed, 
Order 23 rule 3 does not apply to such cases. 


APPEAL under section 10 of the Letters Patent, from a judg- 
ment of Mr. JUSTICE DANIELS, (vide 22 A. L. J. R., 301) reversing 


a decree of MAULVI ALI AUSAT, Subordinate Judge of Jaunpur wha 


confirmed a decree of BABU JIWAN CHANDRA MALLIK, Munsif. 
The material facts appear from the judgment. 
Uma Shankar Bajtai, fer the appellant. 


S. S. Sastry, for the respondents. 
* L. P. A. No, 66 of 1924. 





Lindsay, J. 








January, 23. 


MEARS, C. J. 
RYVES, J. 
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CIVIL The judgment of the Court was delivered by 


1925 MEARS, C. J.— This ts an appeal which raises a rather interest- 
ET ing point. One Badal owned a certain property and he left behind 
Ren him a widow Musammat Talashi. On her death disputes arose as to 
MISRA who was the heir of Badal, and two claimants came forward, one 
i Karan Ram Sunder and the‘other Bhawani Prasad. In mutation proceed- 
sincH. ings the court declared in favour of Ram Sunder, and proceedings 
were taken with regard to the redemption of a mortgage, and there 
was an arbitralion and an award which as between mortgagee and 
mortgagore fixed the price of the redemption of this mortgage at 
Rs. 250-8-0. Bhawani Prasad disregarded the mutationp roceedings 
and the award by which the property could be redeemed on payment 
of Rs. 2508-0 and sued for redemption. He included in that 
action Jai Karan Singh and Ram Sunder. He withdrew the action 
against Ram Sunder, and came to a compromise with Jai Karan 
Singh, which compromise was embodied in a decree and provided 
that he (Bhawani Prasad) might claim redemption. Theféupon 
Ram Sunder commenced a suit asking that the compromise decree 
above mentioned was not binding upon him, and he undoubtedly set 
himself up as having been the legal heir of Badal, and as the proper- 
ty had by virtue of the compromise decree passed into the hands of 
Bhawani Prasad, Ram Sunder sought possession of that property on 
payment of Rs.250-8-0. In that action the principal and, indeed, 
from looking into the record, the only substantial issue was whether 
Ram Sunder was the legitimate son of Bhikha. He contended that 
he was. Bhawani Prasad said he was not, and that he was an 
illegitimate son. In support of his legitimacy Ram Sunder put one 
> Dukharan Dube into the box. Dukharan Dube was obviously going 
e to support Ram Sunder, and thereupon Bhawani Prasad made, with the 
permission of the court, an offer to the plaintiff through his vakil, 
which offer was reduced to writing. Bhawani Prasad offered that 
if Dukharan Dube, a member of the ġiradri, would eat kachcha food 
cooked by Musammat Pargashi and served by Ram Stnder, “ the 
plaintiff's suit may be decreed ”. e That offer was accepted by the 
plaintiff, and the hearing of the suit temporarily suspended. Musam- 
mat Pargashi cooked food ; it was served by Ram Sunder and eaten 
by Dukharan Dube, and on the acceptance of that offer and due 
performance of all the conditions, the Munsif, in our opiniéh, with 
perfect propriety decreed the suit. Bhawani Prasad was a man who 
put forward that offer upon the advige of his vakil, and it was an 
offer which could have been accepted, and all conditions that he 
emade were complied with,and ke having made the offer expressed 
his willingness that the plaintiff's suit should be decreed 1f the con- 
ditions were complicd with. It is surely open to a litigant, be he 
Plaintiff or defendant, at any stage of the procecdings to make an 
offer to the other side to bring litigation toa close. That is all that 
= Bhawani Prasad did. If the offer made by him had not been accepted, 
he would have relied on its refusal as a strong ground for rejecting 

® 





Mears, C. J. 
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. the evidence of Dukharan Dube and that was the advantage which CIVIL 


he sought to gain. That was no doubt the purpose that he ‘sought oe 


to get by making the offer. He cannot now be heard to say, every — 
thıng having been done by the offeree, the person to whom the offer è RAM 
was made, that the promise that he made that the suit should be MIRA 
decreed should not thereafter take effect. The learned single Judge v 


of this Court looking at the matter said, “ Apart from authority I ee 
should have beén disposed to accept the view taken- by the courts l 
below.” But he felt himself overborne by a decision in which cases Wears, C. J. 
of this kind were supposed to have some relation to “ adjystment of 
suits’ within the meaning of Order 23 rule 3 of the Cod: of Civil 
Procedure. In our opinion this type of cases have nothing to do 
with adjustment of suits at all, but must be regarded in each case as 
an offer capable of acceptance or rejection by the person to whom it 
is made. If the offer is accepted in its terms and complied with 
accurately and fully, the promises made by the offeror must be carried 
out by him. j 
THe result is that this appeal is allowed and the judgment of the 
lower court restored with costs. 








Appeal decreed. 
SUNDER KHATIK (Defendant) Siva 
Versus * aes 
MAHADEO PANDE (Plaintiff) .+ 1925 
Negotiable Insiruments Act Section 13—Interpolalion of interest January, 22. 
—Material alleration. re ; 
YVES, J. 


In a promissory note executed in favour of a certain persone 
there Was no mention of interest. The words “interest at 2 per- 
cent? were added without the knowledge of the executant, Held, 
that there was matetial alteration in the note which rendered 
it void. , 

CIVIL REVISION from an order of BABU KAMESHWAR NATH, 
Subordinate Judge of Mirzapur. 


The material facts appear from the judgment. 
Sala Nath Mukerzi, for the applicant. 
Homid Hasan, for the opposite party. 

The following judgment was delivered by 


RYVES, J.—The plaintiff brought the suit out of which this 
application arises to recover Rs. 300 principal and Rs. 186 interest  Ryees, J. 
‘due on a promissory note executed by the defendant. 

It has been found by,both courts and it is indeed apparenteon 
the face of the document itself that originally there was no agree- 
ment to pay interest and that the agreement to pay interest at Rs. 2 m 

“x Civ, Rev. Noe 178 of 1924. 
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PANDE. 
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per cent per mensem was interpolated after the note was written. « 
Both courts have found that this was done without the knowledge 
or consent of the defendant. The courts, however, have held that 
section 87 of the Negotiable Instruments Act which renders a 
negotiable instrument absolutely void where a material alteration 
has been made in it does not apply, because this particular note 
“is not” a “ negotiable instrument for it makes the payment due to 
a specified person only’. This finding is opposed to’ the Negotiable 
Instruments Act, section 13 as amended by Act VIII of 1919. 
This document is clearly a negotiable instrument within the meaning 
of Explanation I to section 13 as amended by Act VIII of 1919. 
Reliance has been placed by the-learned counsel for the opposite 
party on the case of Mathdum Baksh v. Shaukat Ali ('). That 
was a decision of 1915 before the Act was amended 

It seems to me that as the law now stands the court had no 
option but to dismiss the suit on its finding that the promissory 
note sued upon had been materially altered. © 

I, therefore, allow this application, set aside the decrees of the 
sourts below and dismiss the plaintiff's suit with costs throughout. 


Application allowed. 
(1) [1915] 13 A. L. J. R., 683. 





SARJU PRASAD ROUT (Defendant) 
VETSNS 
MANGAL SINGH (Plaintiff) .* 


January, 238. Hindu law—Alienalion—Right of reversioner to challenge—Decree 
—e— 


WALSH, J. 


SULAIMAN,J.® 


Sulatman, J. 


= 


against Hindu widow—Tlairly obtained—Binding on rever 
Stoners. 

‘ A right to challenge an alienation by a member of a joint 
Hindu family is open to successors-at-law of the person making 
the alienation, The reversioners of a Hindu, therefore, can 
challenge an alienation made by him after his death and also 
the death of other members ef the family. 

An exparte decree obtained against the widow of a Hindu 
is binding on the reversioners unless there is anything which 
suggests that it was not fairly obtained. 


® 
FIRST APPEAL from an order cf BABU PIARE LAL RASTOGI, 


Additional Subordinate Judge of Basti. 


The material facts appear from the juégment. 
Harnasdan Prasad, for the appellant. 
Shiva Prasad Sinha, for the respondent. 
The judgment of the Court was delivered by 
* SULAIMAN, J.—This is a defendant's® appeal arising out of a suit 


e 


fot a declaration that the mortgage decd, and a decree-on the basis . 


* F. A. F. O, No. 200 of 1923. 
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of it obtained by the contesting defendants, were collusive, null and 
void, and not binding on the plaintiff. The plaintiff is a separated 
brother of Kalap Nath Singh deceased. On Kalap Nath Singh’s 
death, his son, Harbans Singh, survived him. On the death of Har- 
bans, Kalap Nath Singh’s widow, Musammat Acharja, succeeded to 
the estate as a Hindu mother. Kalap Nath in his life-time had 
executed a simple mortgage deed on the 13th of May, 1914 when 
his son, Harbans, was alive. After the death of Kalap Nath and 
Harbans, the defendant-mortgagce instituted a suit on the basis of 
the deed, and obtained an exfarte decree on the 4th of Movember, 
1920 against Musammat Acharja. 


The plaintiff, as the next reversioner, has instituted a suit alleg- 
ing that the original mortgage deed was without any legal necessity, 
and was, therefore, not binding on the joint Hindu family estate, and 
further that the decree obtained by the contesting defendants against 
the widow Musammat Acharja was a collusive one. 


The court of first instance came to: the conclusion that it had not 
been established that the decree was either fraudulent or collusive. 
It did not go into the question of the mortgage having been for 
' legal necessity, but it dismissed the suit on the ground that-the 
plaintiff as reversioner had no right to challenge an alienation made 
by Kalap Nath. In the opinion of the Munsif the only person who 
could have challenged it was Harbans, the other co-parcener. On 
appeal to the lower appellate court the learned Judge has come to 
the conclusion that the plaintiff has a right to call upon the mort- 
gagee to prove legal necessity for the mortgage. He has not record- 
ed any express finding as to whether the decree obtained against 
Musammat Acharja was or was not a collusive one. He has also 
omitted to decide himself whether the mortgage had been for legal 
necessity but fas remanded the case for the disposal of the question 
of legal necessity, 


In our opinion the view of the learned Judge that the plaintiff 
has a right to challenge the alienation in case the decree is not in 
his way, was quite correct. A co-parcener has no absolute right to 
transfer the family property without Jegal necessity. The transfer 
by Kalap Nath, if it was without legal necessity, was, therefore, not 
binding en the estate, and was liable to be challenged by Harbans. 
A full Bench of this Court in the case of Muhammad Muganzt/. 
ullah Khan y. Mithu Lal (*) has laid down that the right to chal- 
lenge an alienation is not onfy confined to the members of the family, 
but can also be availed of by subsequent transferees. It seems to us 
that that right must also be availed of by successors-at-law. If an 

alienation is made by one member of a joint Hindu family, which is 

` really not binding on the estate, and afterwards that member dieg 

and also the surviving members die, the reversioners would have the 

right to challenge the alienation. We, are therefore, of opinion that 
i : (1) [1910] 8 AsL J. R., 907 
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if the decree passed against Musammat Acharja was not in the 
plaintiff's way, he would be entitled to challenge the alieñation. 


It is contended on behalf of the respondent that the decree 
against Musammat Acharja cannot bind the plaintiff-reversioncr, 
because he has not clajmed through her. This contention cannot be 
accepted. A Hindu widow lepresents the estate for the time being 
though her rights are toa certain extent qualified. e If she fights.a 
case against a third party, she is representing the estate and is fight- 
ing the case in a representative character on behalf of.all the subse- 
quent revérsioners. A decree fairly and properly obtained against 
her in the absence of any fraud or collusion, would be binding on 
the reversionary heirs. It is only when the decree relates toa . 
matter personal to her, that it would not be binding. This was the 
view clearly expressed by BANERJI, J. in the Full Bench case of 
Risal Singh v. Balwant Singh (*), and that view has been approv- 
ed of by their Lordships of the Privy Council in the case off Xisal 
Singh v. Balwant Singh Ç). 


It is next contended on behalf of the respondent that inasmuch 
as the decree against Musammat Acharja was an evparte decree, 
there was not a proper and fair fight. Itis urged that this Court — 
has held that a compromise decree between a Hindu widow anda 
third party would not necessarily bind a reverstoner. A compromise 
decree is merely an embodiment of a private contract entered: into 
by a widow and private persons. There is clearly in such a case no 
adjudication by the court. An exparte decree, however, stands on a 
different footing. There is no confession of judgment by her, and 
the plaintiff has to prove by evidence and satisfy the court that he 
has got a good case. We, therefore, think that an exparte decree, 
unless there be arlything special which would suggest that it was nòt 
fairly and properly obtained, would be binding on the reversioners, 


We are, therefore, of opinion that before the suit can be finally 
disposed of, it is not only necessary to find whether there was or was 
no legal necessity, but it is also pecessary to determine whether the 
exparte decree against Musammat Acharja had been fairly and pro- 
perly obtained, and whether it was without any fraud or collusion. 

As the court of first instance has recorded a finding on the 
absence of fraud or collusion, it will be necessary for the*appellate 
court fo decide that question itself. Under the circumstances a 
remand to the first court with regard tg the question of Tegal neces- 
sily was inconvenient. Both the issues shouid be disposed of b 
the lower appellate court. ` i 

We accordingly set aside the order of the lower court, and 1e- 
mand this case to the lower appellate court with the direction to . 
re admit it to its original number and to dispose of it according to 
law. Costs in the court below and this Court will abide the event. 


Appeal decreed. 
(1) I. L. R., 37 All, 496° (2) I. L. Rẹ 40 All, 593. 
: 
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MAKHAN LAL (Plaintiff) 
OCTSUS 
SOHAN LAL AND OTHERS (Defendants) .* 


Listoppel—Defendant first mortgagee opposing his co-mortgagees 
from purchasing property—Sale in favour of first mortgagees— 
Whether objector entitled lo share, 

Certain properties were mortgaged to one M and Sthers and 
subsequently to AZ alone. The first mortgagees, excepting M, 
instituted a suit for sale and made M a defendant. M defend- 
ed the suit and when decrec was passed in favour of the first 
mortgagces, raised objections in execution department. ‘The 
mortgagces purchased the property and -ÀZ applied to set 
aside the sale. The application was finally rejected, M, theire- 
ipon, sued for a share in the property alleging that he as a 
Vist moitgagee was entitled to it. Held, that the conduct of M 
throughout the proceedings precluded him from claiming a 
share in the property but he was entitled to his share in the 
sale proceeds, 


SECOND APPEAL from a decree of E. BENNET ESQ., District 


Judge of Agra, modifying a decree of Banu Gopar. DAS MUKERJI, 
Subordinate Judge, Muttra. 


The material facts appear from the judgment. 
Gulsari Lal and Surendro Nath Sen, for the appellant. 
Narain Prasad Asthana, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit 
for recovery*®of possession of one-third share in certain properties. 
The courts below have differed. The court of first instance decreed 
the claim put the lower appellate court has dismissed it so far as 
possession of the property is concerned but has awarded a decree for 
money instead. ` j 


In 1887 a mortgage was made by one Chhatta in favour of 
Makhan Lal and the defendants jointly for a sun of Rs. 2,700. 
About ¢he last day of limitation a suit was instituted by the mort- 
gagces other than Makhan Lal for sale on the strength.of a certified 
copy, the original document being in possession of Makhan Lal who 
had himself neither instituted a suit nor joined with the others. 
Makhan Lal also held certain subsequent mortgages and he wase 
therefore, impleaded in a dual capacity asa mortgagee and a sub- 
sequent mortgagee. It is true that Makhan Lal made some attempts 
after the institution of the, suit to have his name transferred frem 
the array of the defendants to that of the plaintiffs but that applica- 
tion was rejected presumably on the ground that he being also a 
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subsequent mortgagee could not be impleadcd as a piaintiff. The 
suit was decreed on the 13th of April, 1911, and a finalececree for 
a sum of Rs. 10,000 and odd was passed on the 21st of February, 
1913. In this decree Makhan Ial was shown among the defendants 
judgment-debtors althongh no doubt he was also a co-mortgagee. 
The decree-holders, namely the mortgagees other than Makhan Lal, 
applied for permission to bid at auction sale and rmission was 
granted to them. On the 23rd of August, 1916 the en ire mortgaged 
property was put up at auction and purchased by the decree-holders 
(namely she mortgagees other than Makhan Lal) for sa sum of 
Rs. 5,800. As the personai remedy had become barred by time, 
it was impossible to realise the balance of the decretal amount. 


Had the property fetched more than the decretal amount, Makhan 
Lal would have also received some money on account of his sub- 
sequent mortgages. As the property was sold for less amount than 
was duc on the prior mortgage, his subsequent mortgages became 
useless to him. He applied" to the court of the Collector wò had 
sold the property as an ancestral one for setting aside the sale. The 
first application was dated the 16th of September, 1916, and in this 
he complained that Piare Lal, one of the plaintiffs, had purchased 
the property for the decree-holders at an inadequate price and that 
the sale should be set aside. Before the Collector, Makhan Lal 
at one time expressed his readiness to pay up. the purchase-money 
and have the sale set aside. The case was postponed but no 
arrangement could be made and, thercfore, ultimately he asked the 
Collector to finally set aside the sale. ` | ts 

On the 15th of June, the Collector set aside the sale but on an 
appeal to the Commissioner preferred by the plaintiffs-decree-holders 


e the order of the Collector was set aside and the sale confirmed, it 


being held that the property had been sold for an adequate price. 
‘After this the decree-holders. apparently certified payment of part of 
the decretal amount and obtained a sale certificate in their own 
names. Inthat Makhan Lals name is shown as one of the judg- 
ment-debtors. It is a fact tha? they did not pay any cash towards 
the purchase money but the sale consideration was set off as part 
payment of the decretal amount. l 

_, Makhan Lal has since instituted the present suit claiœing as a 
co-mortgagee that he is entitled to get one-third of the property 
purchased by his other co-mortgagees. 


The leamed Subordinate Judge came to the conclusion that the 


“conduct of Makhan Lal in the proceedings to set aside the sale did 


not preclude him from falling back on his rights as a co-mortgagee. 
He was of opinion that inasmuch as the property had been acquired 
cit of the decretal amount which wes due jointly to all the mort- 
eagees, Makhan Lal was entitled to get a share in the property. 


On appeal the leamed District Judge has taken a contrary view. 
He came to the conclusion that? the decree-holders did not use more 
9 


9 ’ ` 
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than their share of the mortgage money when they ‘subsequently set 
off the purchase price of Rs. 5,800. He also thought that the pro- 
perty purchased must be deemed to have been purchased by the 
decree-holders themselves and that Makhan Lal has no interest in 
it. He, however, granted Makhan Lal a decree for the sum of 
money representing his share in the sale proceeds, 


The case eame up before a single Judge of this Court who has 
referred it to a Bench of two Judges. 


It cannot be disputed that as a general proposition of Jaw, if only 
one of several decree-holders purchases the property at auction in 
lieu of the decietal amount, the purchase, in the absence of any- 
thing positive to the contrary, must be deemed to have been made 
on behalf of all the interested decree-holders. This was the view 
clearly expressed in the Full Bench case of Kesit v. Ganga Sahat 
(*). The decision in that case was affirmed on appeal by their Lord- 
shipwof the Privy Council in the case of Ganga Sahat v. Kesri (C). 
The learned Subordinate Judge, however, relied on the case of Ram 
Jas Das vy. Mohan Lal (°) where the opinion was expressed that 
even though a mortgagee is not actually a decree-holder but a pro 
forma defendant and even though the property is purchased osten- 
sibly in the name of the decree-holders, the mortgagee-respondent 
may be entitled to a share in it if the purchase is made in lieu of 
the decretal amount. On the other hand, the learned Advocate for 
the respondents has invited our attention to another judgment of a 
single Judge of this Court in Second Appeal No. 911 of 1921, decided 
on the ist of December, 1922, which was affirmed in an appeal 
under the Letters Patent (No. 47 of 1923) on the 3rd of May, 1923, 
which seems to uphold a contrary view. Even if it be conceded 


that ordinarily if the purchase is made by the decree-holders in lieu ° 


of the decretal amount and the payment is merely set off against the 
decree, then it may be deemed that the purchase is made on behalf 
of all the persons interested in the decretal amount whether plaintiffs 
or defendants, we have to see whether that inference can be pro- 
perly drawn in view of the conduct of both the parties throughout 
the proceedings in this casce. We have noted that Makhan Lal, to 
starl with, had refused to join in the suit and had not himself brought 
uny sutt within limitation on the basis of the original document 
which he retained in his possession. Then he occupied a double 
capacity, namely of co-mortgagec as well as of subsequent mortgagee. 
When the decree was passed, permission was granted to the decrec- 
holders to bid. Makhan Lal apparently made no attempt to bid 
himself. After the sale had taken place, Makhan Lal applied to have 
the sale set aside. In his application he clearly stated that Piare 
Lal had purchased the property for the dectce-hoiders. Ue newer 
suggested that the purchase had also been made in his interest. 
u) [iya] I. L. R., 33 All, s63. — 

2 tois] I. L. R., 37 All, 545. 

(3) nap Beal 735 
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Throughout those proceedings his attitude was that the sale should 
be set aside and the property re-sold so that he himself may bid 
and purchase it at a higher figure thereby either gctting a larger share 
in the sale proceeds or also getting something towards his subsequent 
mortgages. At one stage he was even prepared to pay down the 
money and have the sale set aside but that he ultimately did not do. 
When the sale was set aside by the Collector, the other mortgagees 
appealed to the Commissioner and in spite of Makhaii Lal’s opposi- 
tion the appeal was decreed. Later on the other decree-holders 
applied forethe sale certificate and the sale certificate was granted to 
them only. Having regard to the attitude of both the parties, it is 
impossible to draw the inference that when the purchase was made 
it was made on behalf of Makhan Lal also. Their Lordships of the 
Privy Council in the case of Ganga Sahai v. Kesri (°) remarked 
that the courts in India cannot refuse to allow one decrec-holder to 
perpetrate a fraud against his co-decree-holders under cover of any of 
the provisions of the Civil Procedure Code. In this particulare case 
it cannot be suggested that any fraud was attempted to be perpetrat- 
ed or was, in fact, perpetrated on Makhan Lal, who knew full weil 
what was happening. It is true that the property was purchased in 
lieu of the decretal amount. It is also true that the decree-holders 
did not pay down the money in cash nor deposit the share of Makhan 
Lal in court but, in our opinion, these circumstances by themselves 
would not justify us in presuming that the sale was made for 
Makhan Lal also when the conduct of both the parties was such as 
to preclude any such presumption. 


In this view of the matter we are of opinion that it is no longer 
possible to hold that Makhan Lal has actually an interest in the pro- 
perty which was purchased. 

We accordingly uphold the decree of the lower appellate court 
and dismiss the appeal with costs 

Appeal dismissed 
(i) [rots] L Ra 37 All, 545 it: 856s . 
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VARU AND OTHERS (Defanidants) .* yeou 
Indian Limitation zlct (IX of 1909), Art. 123—Deliverable and LORD 
payable —Meaning of —Point of commencement of time—IViil— ATKINSON, 


Principles of construction—Words used tmambiguous—To be SIR JOHN 


fully given effect lo, Geta 


A share in the property of an intestate would not be“ deli- JENKINS. 

verable” within the meaning of Art. 123 of Schedule 1 to the 
Imdian Limitation Act (IX of 1908) until the administrator, 
to whom letters of administration had been granted, had in his 
hands the share to be delivered and similarly a legacy o! share 
in a legacy does not become “‘ payable” within the meaning 
of the said Article until the executor or other person liable to 
pay it has in his hands money with which it could be paid. 


In 1895 a Hindu lady instituted a suit for possession of an 
estate and a Receiver was appointed. In 1899, during the pen- 
dency of the suit,:she died. On the date of her death, a large 
sum of money stood to the credit of the estate in the hands of 
the Receiver.. She left a will whereby she bequeathed this sum 
of money to several legatees, ‘The suit which was continued 
after her death by her reversioners' was dismissed by the Lower ° 
Courts but was ultimately decreed by the Privy Council in 1913, 
In rgt6, the legatees instituted suits to recover the legacies 
under the will. Meld, that the suits were within time, Basso 
Kuar v. Lala Dhum Singh, L. R., 15 I. A., 211, refcrred to. 


When constiuing a will the real question is, 7 what is the 
meaning of that which the testator has actually written, ‘That 
which he has written is to be construed by every part being 
taken into consideration according to its grammatical construc- 
{ion and the ordinaly acceptation of the words used with the 
asgistance of such parol evidence of the surrounding circums- 
tances as is admissible to place the cout in the position of 
the testator. ° 


Where, by acting om one interpretation of the words used, 
we are driven to the conclusion that the person using them is 
acting capriciously, without any intelligible motive, contrary’ 
to the ordinary mode in which nien in general act in similar 
cases, then, if the language admits of two constructions, we 
may reasonably and prpperly adopt that which avoids these 
anomalies, even though the construction adopted is not the 
tnost obvious, or the most grammatically accurate. But if the ~ 
P., C, A. No. 25 of 1924. 
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CIVIL words used are unambiguous, they cannot be departed from. 
- merely because they lead to consequences whiclewe consider 
1925 capricious, 01 even harsh and unreasonable. 
VENKATA- APPEAL from a decision of the High Court of Judicature at 
DRI APPA Madras 
RAO ° 4 
BAHADUR . The facts of the case appear from the judgment. 
ve 
PARTHASA- 4. M. Dunne, K. C., S. Swaminadhan, D. Dube and K. V. L. 
RATHI RER . 
Kook iG Narasimhan, for the appellants. . 
BAHADUR L. LeGruypther, K. C, A.C. Clauson, J M. Parikh and P. 
VARU.  Chenchiah, for the respondents. 
1 we The following judgment was delivered by 
res 


SiR JOHN EDGE.—These are consolidated appeals from three 
decrees, dated the 4th April, 1922, of the High Court at Madras, 
which had reversed three decrees, dated the 22nd April, 1921, ofa 
Division Bench of that Court, by which three decrees, datgd the 
29th November, 1917, of the Subordinate Judge of Bezwada dis- 
missing original suits numbered 30, 87 and 88 of 1916 had been 
affirmed. The suits had been instituted in the Court of the Subor- 
dinate Judge of Bezwada on the following dates: No. 30 of 1916 
on the 26th April, 1916 ; No. 87 ot 1916 on the 6th December, 
1916; and No, 88 of 1916 on the 9th December, 1916. It was 
agreed at the hearing of these appeals that in drawing up the decree 
of the High Court in original suit No. 30 of 1916, Letters Patent 
Appeal No. 20 of 1921, that the words “ mesne profits ” in para 
graph 3 of the decree should have been “income ” and their Lord- 
ships amended that decree by substituting in it for the words 

° “ mesne profits ” the word “ income”. There was no question of 
e mesne profits in the case. 


In suit No. 30 of 1916 Sri Rajah Parthasarat&i Appa Rao 
Bahadur was the plaintiff, and Sri Rajah Venkatadri Appa Rao 
Bahadur, Sri Rajah Venkataramayya Appa Rao Bahadur and Sri 
Rajah Sobhanadri Appa Rao Bahadur and the Court of Wards 
were defendants. By an order of the Court of the 6th December, 
1916, the Court of Waids was discharged from being a defendant, 
and the second defendant was appointed guardian of the third 
defendant, who was a minor. The suit was to recover a legacy of 
Rs. 80,000 bequeathed by Venkayyamma, a widow, by her will of 
the 30th January, 1899, to her sister-in-law, Inuganti Kasturammah, 
a legacy of Rs. 40,900 bequeathed by th? same will to another sister- 

in law, Inuganti Venkataramanayyamma, and shares of the residuc 
of the testatrix’s property which she had bequeathed to her brothers, 
Chinna Rao and Buchi Thammayya. The plaintiff was the assignee 
of all the above-mentioned legacies, and he claimed them as such 
assignee, He also claimed interest on thdse legacics, and other relief. 


is In suit. No. 87 of 1916, Sri Damera Venkata Rajagopala Sect 
Rayyamma Rao was the plaintiff, and Sri Rajah Meka Venkataradri 


VOL, xxtir. | PRIVY COUNCIL 263 


~ Appa Rao Bahadur Garu, Sri Rajah Meka Venkataramayya Appa C1vIL 
Rao Garu, and Sri Rajah Sobhanadri Appa Rao Bahadur Garu, by 
his brother and guardian the second defendant, were the defendants. — 
The plaintiff claimed to recover a legacy of Rs, 40,000 bequeathed VENKATA- 





to him by the same Venkayyamma by her will, with interest there- a rae 
on, and other relief. BAHADUR 
In suit No. 88 of 1916, Lakkaraju Bapayya was the plaintiff, Pare: 
and the defendants were the persons who were the defendants in RATII! 
suit No. 30 of 1916 and in suit No. 87 of 1916 The plaint in the Hare tries 
suit was filed under section 36 Of the Code of Civil Rrocedure, VARU. 
1908, and under Order I, Rule 8, and Order VIJ, Rule 1, of that 
Code. The plaintiff claimed to recover Rs. 2,000 bequeathed to pe Ag 


him by Venkayyamma by her will and interest thereon and a decree, 
and that for such purposes necessary accounts should be taken and 
that the property of the testatrix should be administered by the Court, 
and prayed for other relief. 


When it may be necessary later in the judgment to refer to any 
of the parties to this litigation, they wili be referred to by their 
names without any descriptive addition. 


Except the Court of Wards, all the original defendants and the 
representatives of those who died who have been brought on the 
record, were nearly related to each other and to Venkataramayya 
Appa Rao, of whom Venkayyamma was the widow. 


To understand how these suits arose and the positions of the 
parties to them, it is necessary to refer briefly to a litigation which 
began on the 21st October, 1895, and to some other facts. 


The suits in which these consolidated appeals have arisen were ° 
instituted in 1916 in the Court of the Subordinate Judge ol Bezwada 
to obtain payment of legacies which Venkayyamma, a Hindu widow, 
had bequeathed by her will of the 30th January, 1899. She died 
on the oth March, 1899. The due execution of the will is admitted, 
but the suits have been contested by the defendants on several 
grounds, of which those which are gow in the least material are that 
the testatrix Jeft no property out of which the legacies could be 
paid ; that the will has been incorrectly construed by the High Court 
at Madras ; that the suits or one of them is barred by a previous 
» suit which was brought in 1902; and that the suits were not 
brought within time. In order to understand those contentions it is 
necessary to refer at some length to a somewhat complicated history. 


Venkayyamma, the testatrix, was the widow of Venkata Ramayya , 
Appa Rao, who had died before 1890. They had one child, a son, 
. Narayya Appa Rao, who died on the 4th August, 1895, while he 

was a minor. He died unmarried and had not made a will. When 
he died he was the last male owner of the Medur estate. The Court 
of Wards had taken charge of the Medur estate during his minority es 
and continyed to be in charge of it until December, 1895, when a 
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Receiver, appointed by a Civil Court, having jurisdiction, took 
possession of it. The estate of Medur continued to be in charge 
of Receivers, duly appointed, until after 1902, The Receivers acted 
as officers of the Civil Court, and it was their duty to bring and to 
defend suits affecting the estate, to collect the rents and profits of 
the estate, to render accounts to the Civil Courts, to invest balances 
of money which might be in their hands, and to pay monies received 
by them into a local branch of the Bank of Madras’after deducting 
necessary and legal expenses. The monies paid into the Bank by the 
Receivers and the Government promissory notes and other securities 
in which monies derived from the Medur estate were invested were 
under the control] of the Civil Court for the benefit of those who 
might be entitled to them. 


The Medur estate and the Nidadavole estate—with the latter 
these suits are not concerned—-had formed parts of a large Zamin- 
dari in the Province of Madras, and the families respectiyely in 
which they were vested were neariy related. In December, 1890, 
Rani Papamma Rao, who was the childless widow of the last male 
owner of the Nidadavole estate, went through a ceremony of adopting 
Narayya Appa Rao asa son to her late husband. As will later be 
seen, it was held by the Board in 1913 that she had not power to 
make the adoption and that it was invalid. Until that decision of 
the Board in 1913 it seems to have been generally considered that 
the adoption was valid. Shortly after Narayya Appa Rao died in 
August, 1895, disputes arose between Rani Papamma Rao and 
Venkayyamma as to the right to the possession of the Medur estate. 
The former claimed a right to the possession as the mother by 
adoption of Narayya Appa Rao ; the latter, alleging that the adoption 
was invalid, claimed a right to the possession as his natural mother. 
The Court of Wards in September or October, 1895, passed a 
resolution to hand over to Rani Papamma Rao the possession of the 
Medur éstate unless restrained by an injunction of a competent 
Court before the rst December, 1895, and, thereupon, Venkayyamma 
instituted on the 21st October, 1895, in the Court of the Subordinate 
Judge of Ellore a suit against Rani Papamma Rao and the Collector 
of the Kistna District, who was the local agent of the Court cf 
Wards, in which she claimed a declaration that the adgption of 


Narayya Appa Rao by Rani Papamma Rao was invalid, and also ` 


claimed to be placed in possession of the Medur estate with all the 
savings, appurtenances, &c., of the estate. That suit was suit No. 


, 35 of 1895 in the Register of the Court at Elore. 


When Venkayyamma died on the 9th March, 1899, her suit, No. 


35 of 1895, was still pending in the Court of the Subordinate — 


judge, and on the ist May, 1899, on the application of Venkata 
Narasimha Appa Rao he and his brother Rangayya Appa Rao were 
brought on the record of suit No. 35 of 1895 as plaintiffs as being 
the two surviving uncles of Nayayya Appa Rao and the nearest legal 
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reversioners to the Medur estate. The Subordinate Judge of Ellore 
on the 2nd December, 1899, made a decree dismissing. the suit, and 
Venkata Narasimha Appa Rao and Rangayya Appa Rao separately 
appealed from that decree to the High Court at Madras. To those 
appeals, Parthasarathi Appa Rao, who was a cousin of Narayya Appa 
Rao’s natural father and had claimed a third share in the Medur 
estate, was made a party. He had claimed that third share ina 
suit No. 44 of £899 in the Court of the District Judge of Godavari, 
in which his claim to a third share in the Medur estate was dismissed 
by a decree of that District Judge on the 12th December, 1903. 
From that decree of the District Judge of Godavari dismissing his 
claim to a third share Parthasarathi Appa Rao. appealed to the 
Ifigh Court at Madras. The three appeals above mentioned were 
heard together by the High Court at Madras, and on the 20th 
November, 1905, the High Court by a decree dismissed the appeals 
of Venkata Narasimha Appa Rao and Rangayya Appa Rao, and 
allowed the claim of Parthasarathi Appa Rao to a third share in the 
Medur estate. From that decree of the 20th November, 1905, of 
the High Court at Madras Venkata Narasimha Appa Rao and 
Rangayya Appa Rao appealed to His Majesty in Council. Before 
the appeal came on for consideration by the Board, Rangayya Appa 
Rao and Venkata Narasimha Appa Rao had died, and Venkatadri 
Appa Rao, son of Rangayya Appa Rao, and Venkataramayya Appa 
Rao and Sobhanadri Appa Rao, sons of Venkata Narasimha Appa 
Rao, were brought on the record as the appellants. : 


On the roth December, 1913, the Board reported to His Majesty, 
so far as is now material, that it ought to be declared that the adop- 
tion of Narayya Appa Rao by Rani Papamma Rao was invalid, and 


that on the death of Venkamma Rao (Venkayyamma) Rangayya e 


Appa Rao and Venkata Narasimha Appa Rao became entitled as 
reversionary heirs to the Medur estate and the lands with mesne 
profits and movable properties appertaining thereto and that.the 
said estate with mesne profits and the movable properties appertain- 
ing thereto ought to be divided inte moieties between the appellants 
Venkatadri Appa Rao as to .one such moiety and Venkataramayya 
Appa Rao and Sobhanadri Appa Rao minors as to the other moiety. 
His Majesty on the 19th December, 1913, having taken that report 
into consideration, was pleased by and with the advice, of His Privy 
Council to approve thereof and ordered that the same be punctyally 
observed, obeyed and carriad into execution. 


It will be observed that the claim to a third share in the Medur, 
‘estate which Parthasarathi Appa Rao had made was not allowed, 
and that the right of Rangayya Appa Rao and Venkata Narasimha 
Appa Rao to the possession of the Medur estate as reversionary heiys 
did not arise until Venkayydmma had died on the 9th March, 1899. 

The result of the appeal to His Majesty in Council established 
the fact that Venkayyamma had a right to the income received from 
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the Medur estate from the death of her son Narayya Appa Rao on 
the 4th August, 1895, until she died on ọth March, 18qb, less the 
expenses of collecting it and less such expenses as were necessarily 
incurred in maintaining the Medur estate. That income included 
any interest which was paid or payable upon any Government pro 
missory notes which the Court of Wards may have held in respect 
of monies received from ‘the Medur estate before the 4th August, 
1895, and any interest paid or payable by banks in respéct of such 
part or parts of her income which during her life the bank or banks 
had received on deposit or otherwise.at interest. If Venkayyamma 
had actually received that income, she might have added it to the 
Medur estate as an accretion, but she did not, and it remained at 
her absolute disposal by will or otherwise, and on her death it'was 
part of her estate which was applicable forthe payment of ‘such 


+ 


legacies as she might bequeath by her will. 


Owing to the disputes which have been referred to and fo the 
necessary action‘ taken by the Civit Court. to protect the’ Medur 
estate-for the benefit of whoever might be entitled to the possession 
of it, Venkayyamma never obtained actual possession of the income 
to which she was entitled, but her estate, which would be available 
for the payment of legacies bequeathed by her, consisted to a great 
extent of that income to which she had been entitled, and no one 
who was not her executor or an administrator of her estate appointed 
by a Court or a legatee under her -will was entitled te receive what 
represented that estate or any part of it. After the death of 
Venkayyamma her estate consisted of the income to which'at the 
time of her death she was entitled and to what -represented that 
income which had been invested or deposited in the Government 
Treasury, or ina bank or banks, and of any interest which might 
become payable in respect of such investment as long @s it remained 
under the control and custody of the Court. Ifthe Court should 
hand over to any person not entitled to receive that estate it or any 
part of it, such person.would be liable to repay it to the person 
entitled to receive it with such énterest in respect of it as it had 
made, or at least as it might have made if it had been deposited 
at interest with’ the Bank of Madras or any other similar Indian 
bank of position. 


On the 30th January, 1899, Venkayyamma made her will which, 
so far as is material, was as follows :-— 


@ 
“Will executed on the 30th day of January 1899 by Sri Rajah 


s Venkata Rajagopala Venkayyamma Rao Bahadur Garu, widow 


of late Sri Rajah Venkataramayya Appa Rao Bahadur Zamindar 
Varu. ` 


e l have been ill for about four months past and now there is 
much swelling and hard breathing and therefore, being afraid 
that I will not survive, I, while in a sound state of conscious- 
ness and understanding, make the following, arrangements :— 
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1, Out of the jewels and other valuables belonging to me, 
I haye already sold a major poition and spent that amount as 
well as the amount borrowed fromi my brother, Sri Rajah 
Inuganti Venkata Rajagopala Buchi’Thammayya Bahadur Garu 
and from my younger brother, Chiranjivi Sri Rajah Inuganti 
Rajagopala Venkatarama Chinna Rao, for the expenses of the 
Medur Estate suit and for our maintenance and other expenses. 

2. Out of the minor jewels that are remaining with me at 
present, ‘the jewels set with diamonds and pearls shall be 
divided into three shares, and out of those shares, | one share 
shall be given to my elder brother Sri Rajah Inuganti Buchi 
Thammayya Garu and two shares to my younger brother Sri 
Rajah Chinna Rao, 

3. Further, the remaining gold and silver jewels, utensils, 
&c,, and also cattle, shall be given to my two brothers as 
specified in paragraph 2. 

4. The two silver maces of chobdars and orderlies, which 
belong to us shall be given to my junior brother-in-law Sri 
“Rajah Venkata Narasimha Appa Rao Bahadur Garu, 


s. The Government promissory notes and cash relating to 
the Medur Estate which have been in the custody of Court till 
this day, as well as the interest accruing - thereon till payment 
of the amount, shall be divided into four shares, and out of 
them, one share shall be given to my elder brother Buchi 
Thammayya Garu, and three shares to my younger brother 
Chinna Rao. 

6. Out of the Government promissory notes and cash of the 
Medur Estate which are remaining in deposit in Court and the 
jewels, &c., the amount specified hereunder shall be first 
expended and only out of the remaining amount, one share 
shall, as stated in paragraph. 5, be paid to my elder brother 
and three shares to my younger brother. 


[The dooument set out the several legacies made.] 


Nine persons signed.an attestation clause in which they stated 
that the wjll was signed by the testatrix as her will in their pre- 
sence, who at the same time at her request in her presence and 
in-the presence of each other signe thcir names as witnesses. The 
will having been executed was enclosed in a sealed cover which bore 
the following endorsement :— 

é Will executed on the 3oth January 1899 by Sri Rajah 
Venkata Rajagopala Venkayyamma Rao Bahadur Zamindarini 
Garu of Sauivarapele Garu, to be given effect to after her 
death.” 

The will was presented for deposit on the 2nd February, 1899,, 
al the office of the Registrar of Godavari by the agent whom the 
testatrix had appuinted to deposit it at the Registry. After the 
testatrix had died the Registrar of Godavari, having Satisfied’ himse]f 
that she had died, opened the sealed cover and registered the will. 
The sole. executor appointed by the will.did not take upon himself 
the duties of an executor and died shortly- after the testatrix... __ 
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It was the will of a Hindu of the Province but not of the town 
of Madras, and had not been made by her within the local limits 
of the ordinary original civil jurisdiction of. the High Court of 
Judicature of Madras, and did not relate to immoveable property 
situate within the local limits of that original civil jurisdiction. 


After the death of Venkayyamma, a Sub-Magistrate of Ellore 


took possession of certain jewellery and other things which had 
belonged to her as her stridhanum. He handed over the things 
to the police, who gave them into the possession,of Rangayya Appa 
Rao and ‘Venkatarasimha Appa Rao, who had no title to them as 
reversioners or otherwise, and they took possession of them and 
claimed them as reversioners. Thereupon the two brothers of 
Venkayyamma, who are mentioned _in the first and second clauses of 
her will, brought a suit on the 2nd March, 1902, in the District Court 
of Godavari against Rangayya Appa Rao and Venkatarasimha Appa 
Rao for possession of that property. The first plaintiff in thet suit 
having died, his son and heir was made a plaintiff. Finally a decree 
for possession of the property claimed was made in favour of the 


‘plaintiffs. It is necessary to refer to that suit as one of the conten- 


tions of the appellants in this appeal has been that the suit of 1902 
having been brought, these suits were not maintainabie. That conten- 
tion was founded on misconception. The causes of action were not 
the same. The suit of 1902 was for the wrongful conversion 
(trover, it used to be called in England) of goods. The present suits 
are to obtain payment of legacies, and there is no claim in respect 
of any of the goods to which the suit of 1902 related. 


The other contentions of the appellants in this appeal were that 
(a) Venkayyamma had no disposing power to bequeath the legacies; 
(ò) that clauses 5 and 6’of the will had been wrongly construed by 
the High Court; and (e) that the suit was barred by the law of 
limitation. . 


As to the objection that Venkayyamma had no disposing power 
to bequeath the legacies, that qugstion is involved in the contention 
that clauses 5 and 6 of the will have been wrongly construed by the 
High Court. Their Lordships will consider these two contentions 
together. On the death of her son, Narayya Appa Rao, on 4th 
August, 1895, she became entitled to the Medur estate “nd its 
income to hold for her own life, and that income included the 
interest on investments of all monies yeceived in respect of the 
Medur estate collected before the death of her son on the 4th 
“August, 1895. To thal income she remained entitled until her 
dčath on the oth March, 1899. That income or any part of it she 
could, while she remained entitled to it, have added as an accretion 
toethe Medur estate if she had wished tqdo so. There is no evi- 
dence to suggest that she had ever added any part of that income as 
an accretion to the Medur estate. She was consequently entitled to 
dispose of-it by will or otherwise.. 


t 
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It has been contended on behalf of the appellants that the High 
Court in the decree of the 4th April, 1922, in Parthasarathi Appa 
Ravo’s Letters Patent Appeal must have misconstrued clauses 5 and 
6 of Venkayyamma’s wili as to those promissory notes in those 
clauses mentioned which represented monies received by the Court 
of Wards before the 4th August, 1895, in Narayya Appa Rao’s 
lifetime and included them in the income of the Medur estate men- 
tioned in the 3rd paragraph, as amended by their Lordships, of that 
decree. There was no misconstruction of clauses § and 6 of the 
will. Venkayyamma was, after the death of her son on the 4#h August, 
1895, entitled to hold during her life'as part of the Medur estate 
those promissory notes or other investments which represented 
monies received by the Court of Wards in respect of the Medur 
estate so that she might receive for her own use and as part of her 
income such interest as might be payable under them, but by her 
will she did not bequeath these promissory notes which represented 
monie which had been received by the Court of Wards before the 
4th August, 1895, she only dealt with the promissory notes to which 
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she was absolutely entitled as representing monies which had been . 


received after her son’s death by the Court of Wards as the receivers. 
That is the only reasonable construction of her will and the High 
Court in the decree of the 4th April, 1922, passed in Letters Patent 
Appeal No. 20 of 1921, was under no misconception of Venkay: 
yamma’s position or of her rights. 


There remains to be considered the question of limitation. The 
Article of the First Schedule of the Indian Limitation Act, 1908, 
which applies to the suit in which these consolidated appeals have 
arisen, is Article 123, which allows twelve years, calculated from the 
time “when the legacy or share becomes payable or deliverable,” 
for bringing®a suit “For a legacy or for a share of a residue be: 
queathed by a testator, or for a distributive share of the property of 
an intestate,’ The question as to what the word “ payable ” means 
is not without difficulty. It has becn contended on the part of the 
appellants that the legacics sued fof became payable at latest twelve 
months after the death of Venkayyamma, in which case the suits 
would be barred by limitation. Looking at Article 123 as one of 
general gipplication to such suits, it appears to their Lordships that 
a similar interpretation must be given to the words “ payable ” and 
“ deliverable ” as used in the Article, and that a share in the 
property of an intestate wold not be “ deliverable ” until the admin- 
istrator, to whom letters of administration had been granted, had in, 
his hands the share to be delivered, and similarly, a legacy or share 
in a legacy does not become “‘ payable ” until the executor or other 
person liable to pay it has i in his hands money with which it could be 


paid. 


In the present case no one could have had in his possession or 
control any fund representing the inceme of the Medur estate, which 
e 
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Venkayyamma had had a right to enjoy for her own use but had not 
received, until it had been finally decided by the Board in 1913 that 
the adoption ot Narayya Appa Rao by Rani Pepamma Rao was 
inyalid, and there was no other fund. It was suggested on behalf 
of the appellants that the plaintiffs in these suits might have brought 
suits for these legacies as soon as Venkayyamma had died or within 
twelve nionths after her death against her heir, whoever he might 
then have been, and might have obtained decrees against him for 
the payment of the legacies when he might be in possession of assets 
with which the legacies might have been payable. Without express, 
ing any opinion as to whether such a suit could or could not have 
been maintained against a Hindu heir who had received, no property. 
belonging to Venkayyamma, their Lordships may quote a passage 
from the judgment of the Board in Mussamat Basso Kuar v. Lala 
Dhum Singh Ç) as to the effect of Article 97 of Act XV of 1877. 
The passage is as follows -= ` 
‘*Barumal might have sued for his debt, but the etmost 
benefit, that could have come ta him from such a suit would 
have been to have it suspended or retained in Court till after 
the decision of the appeal in the specific performance suit. 
Dhum Singh’s defence would have been that the debt was paid 
by virtue of the contract, and that defence must have prevailed 
if the suit were heard while the decree of 1881 still stood un- 
reversed, It would be an inconvenient state of the law if it 
were found necessary for a man to institute a perfectly vain 
litigation under peril cf losing his property if he does not, and 
' it would be a lamentable state of the law if it Were found that 
a debtor, who for years has been insisting that his creditor 
. shal] take payment in a particular mode, can, when it is decided 
i that he cannot enforce that inode, turn rouñd and say that the 
` Japse of time has relieved him from paying at all.” : 


In this case no difficulty of applying Article 123 of the First 
Schedule of the Indian Limitation Act, 1908, arises when the will 
of Venkayyamma is considered. It was acarcfully drawn will be- 
queathing legacies of, in the aggregate, a large sum of money. 
Venkayyamma had already when she made her will commenced her 
guit which would determine whether she was entitled to any fund 
out of which any legacies which she might bequeath could be paid 
If the adoption of Narayya Appa Rao by Rani Papamma Rae should 
be finally held to have been valid, Venkayyamma and her advisers” 
must have known that there was and -would be no fund out of which 
the legacies could be paid. They could not be paid tinless it should 
we finally decided that the adoption was invalid. She stated in 
her will that she had been very ill for four months and- was afraid 
that she wotld not survive, and that she had sold the major part of 
har jewels and other-valuables and had spent the amount- (obtained 
by the sale of them) as well as the amount of money which she had 
paroni from: her two brothers, mentioned in her will, “ for the 

; w(x): L R. sig I Anar ot i 


, - 


-œ A v ` 


s 
VOL, XXIII. ] PRIVY COUNCIL 271 


expenses of the Medur estate suit and for our maintenance . and 
other exp€nses,”’ and in clause 5 directed that “ the Government 
promissory notes and cash relating to the Medur estate which have 
been in the custody of Court till this day, as well as the interest 
accruing thereon till payment of the amount, shall be divided” in 
the’ manner which she directed. And in clause 6 she directed that 
“Out of the Government promissory notes'and cash of the Medur 
estate which are remaining in deposit in Court and the jewels, ctc., 
the amounts specified hereunder shall be first expended and only out 
of the remaining amount, one share, shall, as stated in pdtagraph 5, 
be paid to my elder brother and three shares to my younger bro- 
ther.” And then she scet out as expenses to be incurred a full and 
complete list of the legacies to be paid. The only. conclusion: which 
on these facts, their Lordships can arrive at is that ‘the testatrix in- 
tended that-the legacies should be payable and be paid after the final 
determination of the suit which she had brought for a declaration that 
the adoption of Narayya Appa Rao by Rani Papamma ‘Rao was 
invalid and to establish her right:to the income of the Medur estate. 
That litigation was not finally determined until the .judgment of the 
Board was delivered in !913, and these suits were instituted in 
1916 and were within the time allowed by Article 123 of the First 
Schedule to the Indian Limitation Act, 1908. 


If any authority were necessary to show that the intention of a 
testatrix, when not expressly and unambiguously stated in her will, 
may be inferred by a Court from other“facts stated or referred to in 
her will that legacies bequeathed by the will should not be paid until 
the conclusion of litigation in which she was engaged when she made 
her’ will, it may be deduced from the jucetient of LORD i 
TURNER, L. J. in Lordy. Lord (*). - 


In Roddy" v. Fitzgerald (*) LORD WENSLEYDALE, in referring t to 
the rules for the construction of wills, Said :- 


“ These rules are perfectly plain and clear. The first duty 
of the Court expounding- the will is to ascertain what is the 
meaning of the words used by the testator, It is very often 
said that the intention of the testator is to be the guide but 
that expression is capable of being misunderstood, and may 
lead to a speculation as to what the testator may be supposed 
to have intended to write, whereas the only and proper inquiry 
is, what is the meaning of that which he has actually written. 
That which he hasewritten is to be construed by every part 
being taken into consideration according to its grammatical 
construction and the ordinary acceptation of the words used, 
with the assistance of such parol evidence of the surrounding 
circumstances as is admissible, to place the ce in the 
position of the testator,” i ° 


And then LORD WEN VON referred to other rules to be 
followed by Courts in construing wills. 
(1) 2 Ch. App., 788. (2)—-6 H, L. C., 876. 
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In Gordon yv. Gordon (*) LORD CAIRNS, as to the construction ° 
of wills, said : r 

u I take the law on this subject to have been expressed with 
much accuracy and felicity by Lord Cranworth, than whom no 
Judge more consistently adhered to sound and strict principles 
of construction in the interpretation of wills, In the case of 
Abbott v. Middicton before this House, Lord Cranworth speaks 
thus : ‘Where, by acting on one interpretatién of.the words 
used we are driven to the conclusion that the person using 
- the is.acting capriciously, without any intelligible motive, 
contrary to the ordinary mode in which men in general act in 
similar.cases, then, if the language admits of two constructions, 
we may.reasonably and properly adopt that which avoids these 
anomalies, even though the construction adopted is not the 
most obvious, or the most grammatically accurate. But if the 
words used are unambiguous, they cannot be departed from 
merely because they lead to consequences which we consider 

capricious, or even hatsh and unreasonable.” o 


The case of Lord v. Lord (`) (supra) was referred to by SIR W. 
S. SCHWABŁ, C. J., and by COUTTS TROTTER and by KUMARASWAMI 
SASTRI, JJ., in their learned judgments in the Letters Patent 
Appeals. 


It appears from the judgments of the Subordinate Judge of 
Bezwada of the 29th November, 1917, and from the judgment of 
KUMARASWAMI SASTRI, J. of the 4th April, 1922, that at different 
dates between 1903 and 1908 Rangayya Appa Rao, Venkata 
Narasimha Appa Rao and Parthasarathi Appa Rao each obtained on 
his own application to the High Court one-third of the amount stand- 
ing to the credit of suit No. 35 of 1895. They each gave some 
security. It also appears that after the order of His Majesty in 
1913, had been mace, Venkatadri 
Appa Rao, Venkataramayya Appa Rao and Sobhanadri Appa Rao 
obtained from Parthasarathi Appa Rao the one-third which he had 
received. For the amounts received by Rangayya Appa Rao and by 
Venkata Narasimha Appa Rac their sons, as their heirs and legal 
representatives, are responsible. 


The decrees of the High Court from which these consolidated 
appeals have, been brought, having been amended as to one wf them 
by substituting “income ’ for the words “ mesne profits” were the 
right decrees to make in the appeals under the Letters Patent, and 
their Lordships will humbly advise His Majesty that these consoli- 
. dated appeals should be dismissed with costs. 

l Appeals dismissed. 


Hy. S. H. Pelak.—Solicitor for the appellants. 


* E. Dalgado.—Solicitor for the respondents. 


63 5 L. R., E. and I. App., 284. 
2) 2 Ch. App., 788. 
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DITANRAJ JOHARMAL (Plaintif) CIViL 


IH KSUS 1925 
SONI BAL (Defendant) * 


Iindu Law—Adoption of an orphan—Not valid—Ceremony of aa 
giving and laking essential—Who can perfosm—IVhether parcnls SUMNER, 


can delegate—Estoppel in case of an invalid adoplion—IWhal Sig joun 
constitutes, EDGE, MR. 


e Siy 
Under the Hindu law it is essential io the validity of an a ii 
adoption that the child should be. ‘‘ given” to the adopter by LAWRENCE 
the father or, if he be dead, by the mother. No other person JENKINS, 
has the right nor can such ight be delegated to anybody else. 


Consequently an orphan cannot be adopted. 


J and R were two brothers J was alleged "to have adopted 
the appellant. It was alleged that R had biought the boy to 
T from his native village and had become a witness to the deed 
of adoption, allowed the hoy to perform the cremation ceremony 
of J and at the time of the boy’s marriage, represented him to 
be the adopted son of J, The boy was an orphan at the date of 
the alleged adoption. eld, that the facts stated above did 
not estop R or his hei: from denying the validity of the 
adoption. 





PCOKUAIS, 2. 





Where the validity of an adoption is challenged after a 
long time, a Jong course of recognition and acquiescence 
on’ the part of the person who is best acquainted with the 
circumstances may give rise to the inference that the conditions 
relating to the adoption were duly fulfilled. 

If any of the debts forming part of the estate of a deceased 
person over which the defendant has taken wrongful possession ®. 
become barred by the wilful neglect or default of the defend- 
ant, he is liable for these debts to the rightful hei: on a suit 
for the recovery of such estate, 


APPEAL froma decision of the Court of the Judicial Commis- 
stoner of the Central Provinces. ° 


The facts of the case appear from the judgment. 

L. DeGruyther, K. C. and S. /Tyam, for the appellant. 

A. M. Dunne, K. C. and B. Dube, for the respondent. 

The following judgment was delivered by 

MR. AMEER ALI.—This appeal arises out of a suit brought by 
the plaintiff, Soni Bai, in the Court of the Additional Distticte 
Judge of Amraoti, in East Berar, for a declaration that she was en- 
titled by inheritance to the estate of her father, Ramđhan Marwai, 
who died at Amraoti on the 34th June, 1914. She wasa minor at 
the time and brought the suit” by her guardian, her father in-law, 
Narain Das, as next friend. l e 


* PLC. A. No. 138 of 1923. l 
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CIVIL The facts of the litigation may be stated shortly for the purposes 
1925 of this judgment. Ramdhan, the plaintiff's father, regided at a 
— place called Khanapur, Taluk Morsi, in the district of Amraoti and 
AR ERG carried on business there ; whilst his brother one Joharmal, lived in 


H the township of Chandur Bazar, in Taluk Ellichpur, where he had a 
SONI Bal. shop. Both were Agarwallas by caste. 


Mr, Ameer Joharmal died in September, 1912, and the defendant Dhanraj 
Ali, claims to have been adopted by him some years béfore his death. 
On the death of Ramdhan in 1914, Dhanraj took possession of his 
estate, clasming to be entitled to Ramdhan’s property as the adopt- 
ed son of his brother Joharmal. There appears to have been a 
proceeding under section 145 of the Code of Criminal Procedure 
with regard to the possession of certain lands belonging to Ramdhan, 
and by an order of the District Magistrate made on the 17th Sep- 
tember, 1914, the defendant was put in possession of that property 
also. 


In order to establish his right to the succession to Ramfhan’s 
estate, in opposition to the claim of Ramdhan’s rightful heir, the 
defendant alleged that he had been adopted in accordance with the 
rules prescribed by the Hindu Law and that the essential rites 
were duly performed. He further alleged that Joharmal and Ram- 
dhan were joint and undivided. 





The plaintiff's case, on the other hand, is that ın the year 1908, 
when the formal adoption of Dhanraj took place, he was an orphan 
and as such could not be validly adopted under the Hindu law. She 
further controverted the defendant's allegation that Joharmal and 
Ramdhan were joint. She alleged that they were separate in estate 
and carried on separate businesses and that consequently Dhaniaj, 

_* even if he had been validly adopted, which he was not, could not 
claim the estate of Ramdhan. As acontradictor to the allegation 
of the plaintiff that in 1908, both his parents being dead, he could 
not be validly adopted, the defendant averred that some years be- 
fore, viz., in 1903, his mother, who was alive at the time, gave him 
in adoption to Joharmal, althougA the usual ceremonies and docu- 
ments connected with the adoption were completed in 1908. He 
further contended that Ramdhan was estopped by his conduct from 
impugning the validity of the adoption and that, consequeptly, the 
plaintiff was affected by the same estoppel. 


On these respeciive allegations of the parties a number of issues 
were framed by the Additional District” Judge, three of which only 
eneed consideration, viz.: (1) whether the defendant was validly 
adopted ; (2) whether Joharmal and Ramdhan were joint in estate ; 
and (3) whether the plaintiff is estopped from challenging the 
validity of the defendant’s adoption. 


It is contended on the plaintiff’s behalf that, unless the defend- 
ant can establish that the “ giving and taking’’ required by the 
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Hindu law took place in the lifetime of his mother in 1903, nothing 
which occtifrred in 1908 would constitute him a validly adopted son 
of Joharmal, or entitle him to the estate of Ramdhan, even if Ram 
dhan and Joharmal were joint. A mass of evidence was adduced cn 
both sides ; the Additional District Judge was of opinion that the 
defendant had established the adoption, and accordingly dismissed 
the suit. On appeal, the Court of the Judicial Commissioner, after 
a careful analysis of the evidence, came to a totally different conclu- 
sion. They have held that the defendant had failed to prove that 
there was a “‘ giving and taking” as required under the Hindu law 
in 1903; nor were Ramdhan and the plaintiff “estopped” from 
impugning the validity of the .defendant’s adoption. In view of the 
minute examination of the facts by the learned Judicial Commis- 
sioners, their Lordships are relieved of the necessity of discussing 
them in detail; they, therefore, propose to confine their attention to 
the salient features of the case. 


On the 2 5th May, 1908, two deeds were executed, one by Johar- 
mal in favour of the defendant, whose parental name was Ghanasham, 
declaring that he was being adopted by Joharmal as a son and that 
thenceforth he would be called Dhanraj; the other was executed by 
the brothers of Dhanraj, the defendant, in favour of Joharmal, 
declaring that they had from that day forth given their younger 
brother Ghanasham to Joharmal in adoption. The deed of adoption 
executed by Joharmal is Exhibit “ D. 63,” and the agreement by the 
two brothers of Dhanraj is Exhibit “ D. 62”. 


This document “ D. 62” contains the passage, “Our mother 
gave him in adoption just in his childhood,’ on which the defendant's 
allegation of the “ giving and taking " in 1903 mainly, 1f not entirely, 
rests. The plaintiff charges that this passage is an interpolation 
made after ifs execution for the purpose of corroborating the state- 
ments of witnesses as to the “giving and taking ” in the lifetime of 
the mother., The reasoning of the Additional District Judge on this 
point appears to be open to criticism ; he seems to think that as the 
evidence of the witnesses for the defendant was“ consistent” and 
was corroborated by the passage in question in “ D. 62,” their 
statements being thus corroborated, he was of opinion that it could 
not be an interpolation. Relying practically on the statement in 
question contained in “ D. 62,” in conjunction with the oral testi- 
mony, he came to the conclusion, as already stated, that the 
defendant had been validty adopted by Joharmal, and that, as 
Joharmal and Ramdhan were joint in estate, Dhanraj was entitled 
to the latter’s estate. 


" The Judicial Commissioners consider the passage on which the 
Additional District Judge „rested his decision, as corroborating the 
story of the defendant’s witnesses, was an‘interpolation. 


They also held against the defendant on the plea of estoppel. 
In view of their decision on the question of fact relating to the 
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CIVIL adoption, they did not consider it necessary to determine whether * 
Joharmal and Ramdhan were scparate or joint. ° 








N In the appeal to His Majesty in Council, exception is taken to 

JoHARMAL the conclusions of the Judicial Commissioners on both points. Firstly, 

v. it is urged that the factum of a valid adoption in accordance with 

SONT BAL the rules of Hindu law is conclusively established on the evidence ; 

. Mr. Ameer and, secondly, that Ramdhan was estopped by his conduct and 

adli. representations from questioning the validity of the adoption, which 
cqually affects the plaintiff. 


Admittedly, under the Iindu law, it is’ essential to the validity 
of an adoption that the child should be “given ’’ to the adopter by 
the father or, if he be dead, by the mother. ' No other person has 
the rights, nor can such night be delegated to anybody else (Mayne’s 
ITindu Law, para. 132). Consequently, a boy who has lost both his 
parents cannot be adopted. 


In 1908 both the parents of the defendant were dead. Iworder 
to establish his adoption as valid under the Hindu law, he has put 
forward two allegations: viz., that his mother before her death went 
actually through the formal ceremony of “ giving,” and that before 
she died she delegated the authority “to give’ tu his two elder 
brothers. If she had already given him in adoption, the subsequent 
delegation of authority would seem to be superfluous. Any such 
delegation would, however, be invalid. The defendant, therefore, had 
to establish that in 1903, when his mother was alive, she gave him 
in adoption to Joharmal, and that consequently he is vested with all 
the rights that appertain to an adopted son under the Hindu system. 


° The language of the decd of adoption, to which reference has 
already been made, requires careful attention. After reciting that 
he has no male issue and old age has approached, be goes on tu 
say :— 

I have this day taken you in adoption before the panchus 
and with the consent of your brothers. You are ny kinsman 
and your father was my yolraj bandhu. Consequently, for 
religious purposes and with a vicw to perpetuate my lineage, 
I have taken you in adoption, performing the adoption cerc- 
mony, presenting you with the turban and giving a feast to all 
the punchas. ‘Therefore you have become the owner of my 

. moveable and immovable property from this day. You have 
acquicd the same rights as my born son has fiom this day, 
None else than you is my heir. ou have become the owner 
of my shop. From this day you will be named Dhaniaj. son 
of Joharmal Gaigoti, May you live long! This is my sincere 
blessing. I have executed this decd of adoption with my 
free will and pleasure. It is binding against my estate and . 


e heirs. Dated the zsth May, toq8. By the pen of Bhagwant 
Balaji of Chandur Bazar. 





*e It will be noticed that in this document thcre is no reference to 
the essential ceremony of “ givmg and taking ” which, if performed, 
e 
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would naturally occupy the forefront of the deed. It expressly 
states in sœ many words that he (Joharmal) had taken the defendant 
in adoption “this day” (25th May, 1908) “before the panchas”’ 
(the principal members of the caste). No Brahmin or Jati (priest) 
is mentioned, and the ceremony performed to effectuate the adop- 
tion, “ presenting him with a turban and giving a feast to the 
panchas,’ has no connection with religious rites. The last part of 
the documerit i$ precise in its ianguage and in ‘effect :— 


“You have acquired the same rights as my born son from this 
aves. 245 From this day you will be named Dhanraj.”’ ° 


The agreement executed by Kaluram and the other brother of 
the defendant is as follows :— 


“We both and Ghanasham are three real brothers. You and 
we are kinsmen of the same caste. You having no male issue, 
we have, with a view to prepetuate your line, given you in 
adoption our younger brother Ghanasham, 13 years of age, 
With our free will and pleasure this day, and having his adop- 
tion ceremony performed with ou! free will and consent have 
presented him with a turban. Ghanasham being regarded as 
your son has acquired the same rights as your born son would 
have had. He has become the owner of your moveable and 
immoveable property from this day. We both have ceased to 
have any interest whatsoever in that boy. And that boy has 
ceased to have any ownership to our property henceforward. 
The boy in question is given in adoption in the presence of 
you and us and the village panchas. Our mother gave (him) in 
adoption just in his childhood. From this day the boy in 
question is named Dhanraj, son of Joharmal, and will be so 
called in future also. May this family thrive! 

“ Our right of brotherhood to the said: boy has been given up 
from this day. We have ceased to have any ownership what- 
soever henceforward. If we set forth any right, it will be null 
‘and void by vittue of this document. We have executed this 
ayigemtent with ow free wil) and consent. It is binding against 
our estate and heits. Dated 2sth May, 1908. By the pen of 
Bhagwant Balaji of Chandur.” 

It will be noticed that it declares :— 


“Ghanasham, being regarded as your son, has acquired the same 
rights ag your born son would have had. He has become the owner 
of your moycable and immovable property from this day. That 
boy has ceased to have any ownership 1 in our property Acxeeforivard. 
The boy in question ts given in adoption in the presence of you and | 
us and the village panchas.” 
- After the passage charged by the plaintiff as having been inter- 
polated, comes the following : — 

“ Fyrom this day the boy in question is named Dhanraj, son of 
Joharmal, and will be so called in future also.” 
Then comes the following passage i-s 
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CIVIL “Our right of brotherhood has been given up from ¢his day. ° 
192s We have ceased to have any ownership whatsoever henceforward. ’ 


ae The reference in D. 62 to the giving of the boy by the mother, 
DHANRAJ Se i / f 
JoHARMAL considering the importance of the ceremony under Hindu law, strikes 
v. one as cursory and creates the impression that the casualness of the 
SONI BAL yefcrence was due to its compression owing to the exigencies of 
Mr. Ameer Space. It is inthese words: “ Our mother gave kim in adoption 
Ali, just in his childhood.” This solitary reference to a vitally important 
ceremony has been held by the Judicial Commissioners to be an 
interpolation. They point out that it was perfectly possible to insert 
this sentence immediately after the previous words. However that 
be, there is great force in their observation that the words alleged 
to be interpolated are quite inconsistent with the main purpose of, 
and the statements in, the documents “ D. 63 ” and “ D. 62”. These 
two deeds, in their Lordships’ opinion, instead of supporting the 
evidence on behalf of the defendant, appear to contiadict the gillega- 
tion of a ceremony, and a real effective céremony, in 1903. 


Bhagwant, the writer of the two deeds, was cross-examined 
respecting the reason why he had omitted in “ D. 63 ” all reference 
to the ceremony by the mother. His answer, in their Lordships’ 
opinion, is most unsatisfactory. He said as follows :— 


“There were two drafts. It did not strike me then that there 
was any difference between the actual facts and the recitals 
of the drafts. ‘The recitals in the deeds were not inatcurate 
at the time of writing. (The recital about the name of Dhanraj 
starting that day'is read vut ) Strictly speaking, there is a 
mistake. It is customary to wiite in this way that the name is 

e changed from the date of writing, and so I did not object to 

it. Ido not remember which of the two documents was written 

_ first. Though 1 knew that the boy had been acwally adopted 

I did not insert that as it was not in the draft. I have been 
writing documents for the last 35 to 36 years.” 

Bhagwant professes to have been present at the ceremony said 
to have been performed in 1903. But neither Kaluram nor Chaturbai, 
the widow of Joharmal, who is supporting the defendant, mentions 
him. He is a professional “ petition writer ” and he gives no reason 
why, if he was present, no document was executed on that occasion. 
Another statement of his, to say the least, is extraordindry. He 
said, evidently in answer to a question why the ceremony of adoption 
was not completed in 1903 :— A 

‘The bey was given in adoption on Dashcıa day in Sambat 

° 1900, but no writing was made that day. His mother and his 
brothers had come there, His mother gave the boy in adoption 

to Joharmal. No document was written then as théy wanted 

e to wait for an auspicious year. Jgwarmal executed Exhibit D. 


63 in my presence, Kaluram and Jowarmal (his brother) 
exccuted Exhibit D. 62 in my presence.” 


According to him the auspicious year did not occur until 1908! 
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The boy’s family lived at the village of Thugaon. The school 
register produced by the schoolmaster of that place shows that be- 
tween 1903 and 1907 long after the alleged “ giving and taking ” he 
lived in his parental home in Thugaon. As the Appellate Court 


` points out, this circumstance 1s wholly inconsistent with his having 


been adopted in 1903, when it is said he was actually made over to 
Joharmal. Had he been then given in adoption, he would have 
resided with hiseadopting parents, his name would have been changed, 
and he would have taken up his position as the adopted son of 
Joharmal. In the school register he is entered in his original name 
of Ghanasham. The question, why was he entered as Ghanasham 
if he had been adopted in 1903, is answered by the deeds executed 
on the 25th May, 1908. 


The statement of Chaturbai, the siden of Joharmal, contradicts 
in material particulars those of Kaluram, the brother of Dhanraj. Jn 
their Lordships’ opinion the oral evidence regarding an adoption in 
1903 * wholly unworthy of credit. 


Their Lordships agree with the Judicial Commissioners in hold- 
ing that the defendant has failed to establish his allegation of the 
adoption in 1903. 


But it has been strongly contended that Ramdhan and his heir 
are estopped by the provisions of section 115 of the Indian Evidence 
Act (1 of 1872) from questioning the adoption. 


That section runs as follows :— 


“Where one person has by his declaration, act, or omission, 
intentionally caused or permitted another person to believe a 
thing to be true and to act upon such belief, neither he nor his 
representative shall be allowed, in any suit or proceeding be- 
tween himself and such person or his representative, to deny the 
truth of*that thing.” 


What are the “ declarations, acts or omissions” of Ramdhan which 
are said to eonstitute the estoppel ? It is not necessary to dicide in this 
case whether a status that rests on religious rules and religious sanc- 
tions and involves the performance of religious duties can be establihed 
by mere estoppel. Assuming, however, that such a status can be 
established by applying the doctrine of equitable estoppel embodied 
in secti@n 115, so as to affect the rights of persons other than the 
adopter, it is necessary to consider in the first place what actually 
happened in 1908, and what were the acts and representations of 
Ramdhan which created the estoppel. He is said to have brought 
the boy to Chandur Bazar from his native village to have beconie ae 
witness to the deed of adoption; allowed him to perform the cre- 
mation ceremony of Joharmal; and at the time of his marriage 
represented htm to be the agopted son of Joharmal. ° 


The parties to this litigation belong to the caste or sect of 
Agarwallas. These Agarwallas, as has been pointed out in the case 
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CIVIL of Bhagwant Das Tejmal v. Rejmal () gencrally adhere to Jainism » 
ae and repudiate the Brahminical doctrines relating to obsaquial cere 
L monies, the performance of SAraddh, the offering of oblations for 
DHANRAJ the salvation of the soul of the deceased, nor do they believe that a 
J S son, either by birth or by adoption, confers spiritual benefit on the 
SONI Bit. father. 


oe 


Ais hao The Agarwallas are said to be divided into a number of sub 

Ah. castes or sects. Inthe case of Sheostugh Rat v. Musammat Dakho 

(*) in the High Court of Allahabad, which afterwards came before 

the Judical Committee, and the judgment of the learned Judges was 

affirmed by this Board, the parties belonged to the Saraogi sub-caste. 

In the present case it is not clear to what sub-sect Joharmal adhered, 

but the evidence shows that‘the defendant belongs to the Sekhavati 

sect. The majority of the defendant’s witnesses appear to be Moh- 

eshris. Whatever difference there might be between these sub- 

sects in the ritual of worship, there does not appear to be any in the 

rules relating to adoption recognised by the caste as a whole% The 

learned Judges, who decided in the High Court of Allahabad the 

case of Mussamat Dakho (°) state the difference between the 
Brahminical Hindus and the Jains in the following words :— 


“They differ particularly from the Brahminiéal Hindoos in 
their ’conduct towards the dead, omitting all obsequies after the 
corpse is burnt or buried. ‘They also regard the birth of a 
son as having no effect on the future state of the progenitor, 
and consequently adoption is a mere temporal arrangement 
and has no particular object.” x 


Among the Agarwallas the qualifying age for adoption extends 

to the 32nd year; and the only ceremony consists in tying a turban 

= round the head of the young man who is being adopted, in the 

presence of the principal men of the community (the*fanchas) and 

giving them a feast. According to the document J). 63, as well as 

the agreement D. 62, this was the only ceremony performed in 1908, 

and it is exactly the ceremony referred toin Mussamat Dakho s 
case (*). : 


Their Lordships have no doubt on the evidence that the story 
about aregular Tlindu or, rather Brahminical adoption in 1903 
was invented with the object of giving to an ordinary Agarwalla 
adoption, the rights of collateral succession, and with the same object 
the statement had been put forward ghat the defendant had been 
adopted by both brothers, Joharmal and Ramdhan, which is held to 

ebe illegal under the Hindu Law. 


If the Brahminical fringe is taken off, the whole of the evidence 
in the present case points to a secular adoption in 1908, and so far 
as the representation and acts of Ramdhan are concerned, they only 
relate to that adoption. 

(1) 10 Bom. H.C, R., 24. 


(2) 6 N. W. P., H. C. R., 382, 


VOL. XXIII. | PRIVY COUNCIL 281 
: This Board in the case of Gopee Lall against Mussamat Sree CIVIL 
Chundraolee Buhoofee (1), on the question of estoppel, urged in ee 
similar circumstances, said as follows :— —-— 
“It has been argued on the part of the appellant that the ioe 
defendants in this case are estopped from setting up the true ae 
facts of the case, or even asserting the law in their favour, SONI BAI. 
inasmuch} they have represented in former suits and in various aan 
ways, by letters and by their actions, that Luchminjee was the ae Pi 
adopted son of Damodurjee adopied by Damodutjee’s widow, B 
his mother. But it appears to thei: lordship thatthere is no 
estoppel in the case. ‘There has been no misrepresentation on 
the part of Luchminjee or the defendant -on any matter of fact, 
They are alleged to have represented that Luchminjee was 
adopted. ‘The plaintiff’s case is that Luchminjee was in fact 
adopted, So far as the fact is concerned there is no misrepic- 
sentation, it comes to no more than this that they have arrived 
at a conclusion that the adoption which is admitted in fact 
“*was valid in law, a conclusion which in their Lordship’s judg- 
ment is erroneous: but that creates no estoppel whatever between 
the parties.” 
A number of rulings of this Board and a decision of the Madras 
High Court have been referred to in support of the contention that 
the plaintiff is estoppel. Closely examined, it will be seen that those 
cases relate to adoptions acquiesced in and recognised for a number 
of years by the person making the adoption, and the Courts con- 
sidered in substance that a long course of recognition and acquies- 
cence on the part of the person, who was best acquainted with the 
circumstances, gave rise to the inference that the conditions relating 
to the adoption were duly fulfilled. In Rant Dharam Kumar v. ° 
Balwant Singh (F) the estoppel was considered purely personal. = 


Their Lordships are in entiie agreement with the ruling of the 
Board in Gopee Lall’s case (supra), and think that there is no sub- 
stance whatever in the plea of estoppel raised by the defendant. 
On the whole they are of opinion that the judgment of the -Court of 
the Judicial Commissioner 1s sound and that this appeal should be 
dismissed with costs. 


The appellant has, however, taken some exception to the decree 
made by the Appellate Court. No such objections were either 
embodied in the grounds of appeal or brought to the notice of the . 
learned Judges. It was uply shortly before the hearing of the appeal 
here that notice was given to the respondent to the effect that objec- 
tions would be urged against the decrce on the hearing. Their 
Lordships think that to allow a litigant to bring forward at this stage 
F “exceptions to a decree, which have never been urged before, 1s open 
to very grave objection. The course adopted in the present case was 
reprehended by the Board in the case of Mussamat Dakho already 
referred to, and their Lordships propose to adhere to the principle . 
i (1) 19 W. D. R., 12. é) L, R., 39 I. A., 142, 148. 

XXIII. 36 R. no 
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laid down there. It secms, however, necessary that the decree as 
framed should be put into a more practical shape in order to avoid 
difficulties in the execution Court. 


The plaintiff attached six schedules to her plaint. Schedule “ A” 
sects out the amount standing to the credit of the plaintiff's mother 
in the books of Ramdhan including her ornaments. Sea ABA 
refers to immovable property consisting of fields, etc. Echedule “C” 
includes money lent on mortgages, etc. 


Schedule “D” relates to outstandings on current accounts decrees, 
etc. Schedule “ E” gives the amounts due by the plaintiff to certain 
specified people, and Schedule “F” relates to moveable property 
alleged by the plaintiff to have been taken by the defendant. 


The appellant in his reply denied that he took forcible or unlawful 
possession of the properly in dispute. He did not deny the fact that 
he did take possession of the property. In paragraph 6 of his*teply 
he denied that the property mentioned in Schedule “ A” was the 
property of the plaintiff's mother. In paragraph 7 he stated that he 
had not removed any ornaments and cash from the safe of Ramdhan. 
In paragraph 8 he stated that the ornaments pledged by Ramdhan 
to Kaluram belonged to the joint estate of the defendant and 
Ramdhan and that he was entitled to them ; in paragraph 11 he says 
that the property mentioned in Schedules “ B,” “C,” “D,” “E,” 
and “ F” does not belong to the plaintiff but to the defendant. 
Practically he admits haying taken possession of all the, property 
which the plaintiff claimed to belong to the estate of Ramdhan. In 
these circumstances their Lordships think that the decree should run 


~ in the following terms :— 


(1) that it should be declared that the plaintiff i$ entitled by 
right of succession to the estate of her father Ramdhan; (2) that 
there shouid be a decree for possession of the immovable, properties 
claimed by the plaintuf; (3) that there should be a deciee for the 
delivery of the ornaments and otlfer moveable property taken pos- 
session of by the defendant; (4) that the defendant should deliver 
to the plaintiff all documents of title, securities for loans such as 
mortgages, decrees, etc., which came into his hands as appegtaining 
to Ramdhan’s eatate; (5) thatif necessary there should be an 
enquiry as to what was the sirtadhan property of the plaintiff’s mother ; 
an account of what is due to Kaluram of the ornamentis pledged to 
him, and (6) an account of the debts of, and outstandings belonging 
fo, Ramdhan’s estate realised by the defendant with liberty to the 
parties to apply to the Court for directions. ° 


e Īn case any of the debts have been,barred by the wilful neglect 
or default of the defendant, he would necessarily be liable for those 
debts. “For the purpose of taking these accounts and giving effect 
to the decree generally a Receiver should be appointed, 


, 8 : vis ` 
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Their Lordships will therefore humbly advise His Majesty that 
the appeal should be dismissed with costs, and that ‘the amendments 
they have indicated should be embodicd in the decree. | 


Appeal dismissed 
Barrow, Rogers & Nevill. —Solicitors for the appellant. 
Hy. S. H. Polak.—Solicitor for the respondent. 


HIGH COURT: 


ABHAINANDAN PRASAD (Defendant) 
VESUS 
PASHPAT NATH PANDE (Plaintiff) * 
Pre-emplion—Village possessed by single proprietor 100 years ago— 
lixistence of custom of pre-emption—Partition—Whether custom 
destroyed—Suit fon pre-emptor brought at another's tmstance— 


Pre-emptor legally entitled lo pre-empt—Suit cannot fail—Houses 
and buildings in zamindari pass with zamindart, 


Proof of the fact that a hundred years ago the village 
belonged to a single proprictor is not in‘itself sufficient to 
rebut the presumption as to the existence of a custom of pre- 
emption arising from the entries*ia the wajib-ul-arzes of succes- 
sive settlements. 


A custom of pre-emption necd not be immemorial anda period 
of gs years is not necessarily too short for the growth of such 
a custom. Kuar Sen v. Mamman, I. L. R., 17 All, 87 and 
Lekhraj Bharthi v. Anrudh Tewari, I. L. R, 28 All, 434,” 
referred to. 


_ Where the wajib-ul-aizes prepated in three successive settle- 
ments all recognized a clear right of pre-emption in favour of 
a co-sharer as against astranger to the village but cach wajib- 
ul-arz was fuller than the pfeceding one and mentioned differ 
ent categories of pre-emptors, held, that the variation was not 
sufficient to negative the eaistence of a custom of pre-emption 
jo favour of a co-sharer as against a stranger. 


Having regard to the circular of the Board of Revenue, dated 
the 24th of August, 1866, issued for the guidance of the settle- 
ment officer in theeGorakhpur District, the recoid of a custom 
of pre-emption in the wajib ul-arz prepared during the settle- 
ment of 1885, in that District. was cutitled to very great weigist. 

° A partition of a village would not destroy the pre-existing 
custom of pre-emption but such custom would be confined to 
the co sharers of theenewly created mahals infer se only. Man 
dan Singh v. Guptar Singh, 22 A. L. J. R., 7 and Jokhan Singh 
v. Sabhajeet Singh, 20 A. L. J. R., 223, referred to. 

* F, A. No 956 of 1921. 
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The mere fact that a suit for pre-emption is instituted at the 
expense of another person and that the person clajming pre- 
emption was merely a nominal plaintiff acting on that other's 
behalf is immaterial so long as the plaintiff has a legal right 
to pre-empt and the suit cannot fail on that ground. dlthar 
Husain v. [du Shah, 56 I.C., 691 and Makhan v. Sham Lal, 
S. A. No. 1444 of 1922, decided on 25th January, 1924, 
followed, i 

In the absence of any evidence to the contrary, the houses 
or buildings situate within the zemindari area are included in 
and pass withthe zemindary and a pre-emptor is entitled to get 
possession of such houses or buildings along with the zemin- 
dary. Banke Lal v. Jagat Narain, I. L. R., 22 All, 168 and 
Abu Husain v, Ramzan cli, 1. L. R., 4 All, 381, referred to. 


FIRST APPEAI. from a decree of BABU GIRISH PRASAD, 
Additional Subordinate Judge of Gorakhpur. 


Sir Tef Bahadur Sapru, Shankar Saran and TJswas Saran, for 
the appellant. si 


Girdharilal A gaiwala, {or the respondent. 
The judgment of the Court was delivered *by 


SULAIMAN, J.—This isa defendants appeal arising oul of a 
suit for pre-emption. Under a sale-deed dated the 31st of August, 
1919 Musammat Padmavati, defendant No. 2, transferred to Rai 
Bahadur Babu Abhainandan Prasad, defendant No. 1, a 7 anna and 
odd share ın holding No. 6 mahal No. 3 of village Magadiha and a 
12 anna share in mahal No. 2 patti No. 1 of the same village for 
Ks. 25,000. The plaintiff claimed that under a custom prevailing 
in this village he was entitled to pre-empt this sale inasmuch as it 


a bad been effected without any offer being made to him in the 


first instance. He aiso alleged that the sale considcratign mention- 
ed in the deed was inftated, the true consideration being only 
Rs. 19,243-2 O 


The delendant-vendee futer a/ia denied the existdnce of thts 
alleged custom and also pleaded that in consequence of a subsequent 
partition the custom, even if it hacl existed before, ceased to exist. 
It was also pleaded that the plaintiff was not a co-sharer in mahal 
No. 2, and it was also a part of th: defence that the defendant 
himself was a near relation of the vendor and, therefore, the plaintiff 
had no preference over him. The allegation of the plaintiff that the 
sale consideration mentioned in the decd was not correct was denied, 
and it was futher pleaded that the present suit was not a dona fide 
ne but had been instituted in collusion with one Babu Jugul 
Kishore who was a stranger to this village. There was a further, 
plea that the saic deed covered two houses which were rot liable to 
pre-emption. ° 


The learned Subordinate Judge has held that there isa custom 
of pre-emption prevailing in both. the mahals of this village, and that 
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even if the plaintiff ıs not a co-sharer in mahal No 2, he is entitled 
to preempt, the share sold in that mahal inasmuch as he is a pro- 
prietor in the village. He has also held that the evidence adduced 


CIVIL 


1925 


by the defendant that there had becn a refusal before the sale, was ABHAINAN- 


not sufficient to establish the plea. He has further held that the 
mere fact that the suit was brought at the instance of some other 
person is no ground for its dismissal. As to the consideration he 
has held that tere ıs nothing to show that the sale consideration 
entered in the deed was exaggerated. 


The defendant-vendee has come up in appeal to this Court and 
on his behalf some of the findings of the learned Subordinate Judge 
are challenged The plaintiff has, however, submitted to this decree 
and docs not challenge the finding as to the sale consideration. 


Five main grounds have been urged before us. 


First, that no custom has been established to exist in this village 
and that in any case if such a custom existed, 1t has ceased to exist in 
consequence of the partition. 


Secondly, that the defendant is a stshtedar garibi (near relation) 
of the vendor and that, therefore, the plaintiff has no preference over 
him. 

Thirdly, that the plaintiff had in fact refused to purchase the 
property before the sale was made to the defendant. 


Fourthly, that the suit is not a dena fide suit and is liable to be 
dismissed, and i 


Fifthly, that the plaintiff has no right to claim pre-emption in 
respect of the houses in question. 


In support of the alleged custom the plaintiff relied on entries 
in the wajib-ul-arzes of 1833, 1860 and 1885. He also relied ona 
judgment in® the case of the year 1901 and a judgment of the year 
1907, and aiso on a reference in those judgments to an earlicr pre- 
emption decree of 16580. On the other hand, it has been contended 
on behalf of the defendant that having regard to the previous history 
of this village, the variations in “he three cajed-u/-arzes, and the 
partition which has since been effected, there is really no custom in 
this village In order to show the previous history of this village 
reliance is placed on two documents called ‘ Kaifiyat Mahtawi ' and 
‘ Katfiyat Sarishtai Nisamat’ of 1833 and 1860 respectively. These 
documents show that soon after the district of Gorakhpur had been 
acquired by the British Goternment from the Nawab Wazir of Oudh, 
the village was farmed out to onc Sheikh Farhat from 1210 to 1212 
Fasli. Fiom 1213 to 1215 Fasli the village was in possession of 
certain mortgagecs, Mirza Hasan Ali Beg and Assubut Ali From 
1216 to 1219 Fash it was farmed out to three persons, Ganesh Dat, 
Balgobind and Dat Ram. fiom 1220 to 1224 Fasli Ganesh Dat 
and Dat Ram were m possession. On the 29th of I’cbiuary, 1818, 
however, the whole village appears to have been sold and the name 
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CIVIL of Gobind Singh, auction-purchaser, was recorded exclusively. Sub- 
gee sequent to this and about 1820 Gobind Singh sold this village to 
three persons, Sheo Nath, Nandlal and Balgobind. At the time ot 
ABHAINAN- the regular settlement: of 1833 a four anna share was recorded in 
Kù aaa the names of Uma Dat and Sheo Nath, an eight anna share in the 
PASHPAT names of Nandlai and Balgobind and the remaining four anna share 
NATH in the names of Bisheshar Dat, Mahesh Dat and Shankar Dat. It 

PANDE. . ; 
is not disputed that from the year 1820 onwards t&cre have always 
Sudasman, J. been more than one co-sharer in this village. It is strongly contended 
that inasmuch as the village was owned by a single proprietor from 
the year 1818 to 1820, there could possibly have been no occasion 
for the growth of a custom of pre-emption, and that, therefore, the 
entry inthe waytd-1/-are of 1833 must be taken to be a record of 
contract. It is then urged that the subsequent entries in the wafib- 
ul-arses of 1860 and 1885 must therefore also be presumed to have 
been records of contract. We are of opinion that this is not a cor- 
rect way of approaching the question. The plaintiff is entitled to 
rely on the entry in the wajzd-ul-arz of the last settlement of 1885. 
That entry raises a prima facie presumption that there is a custom 
of pre-emption existing in this village. The plaintiff can further 
supplement this evidence by the entries in the earlier wwajib-ul-arzes 
of 1860 and 1833 as corroborative evidence. If these waytl-ul-arzes 
raise a prima facie presumption that a custom of pre-emption exists 
in the village, the burden would lie on the defendant-vendee to show 
the contrary by producing evidence to rebut that presumption. Ail 
that is established in this case is that about the year 1820, that is 
to say more than 100 years ago (and about 55 years pror tu the 
last settlement) there was a single proprietor in this village. In 
our opinion this circumstance by itself is not sufficient to rebut the 
presumption arising from the entries in the successive zastd-ul-arzes. 
A period of 100 years and even of 55 years is not necessarily too 
short for the growth of a custom of pre-emption in these provinces 
where such a custom is well-known to be very common. It is not 
essential to show that such a custom is immemorial, vide Kuar Sen 
y. Mamman (') and Lekhiaf Bharthiy Anmdh Tiwari (7). 


The next point urged is that inasmuch as there aic variations in 
the three «va71b-1/-ar ses the presumption is negatived. It is pointed 
out that under the waztb-ul-arz of 1833 aright was given“o mere 

' co sharers in the village, whereas in the zvaj2b-11/-are of 1860 a right 
was given to near co-sharers (hissedar qaribi), then to co-sharets in 
the thok and then to the other co-sharers in the village, and in the 

eqwazib-ul-are OL 1855 a right was given to own brothers, then to 

“near relations, then to co-sharers in the patti and then to co-sharers 
in the village. It is apparent, therefore, that in the year 1833 there 
was ofly one category of pre-emptors, in 1860 there were three 
categories, and in 1885 there were four categorics. 

*e 1) [1805] I. L. R., 17 All, 87. 

a 1906] I. L. R., 28 All, 434. 
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We must, however, note that so far as the right to preempt the 
property in favour Of a co-sharer as against a stranger is concerned, 
this was recognized in all the three wajib-ularzes The plaintiff 
is not claiming a preference against the defendant on the groun 
that he is either an own brother or a near relation of the vendor. 
He claims the right of pre-emption on the ground that he is a co- 
-sharer while theedefendant-vendee is a perfect stranger. The ad- 
dition of the new categories in the zeajrd-1l-are of 1885, therefore, 


does not necessarily negative the existence of a custom of pre-emp- SWamanm, J. 


tion in favour of a co-sharer as against a stranger. 


We may point out that the entry made at the ‘settlement of 
1885 is of particular importance. ‘According to the Gazetteer of 
Gorakhpur (pp. 1512) the settlement operations commenced soon 
‘after 1883 and lasted till 1890. Gorakhpur proper was inspected in 
1886-87 or after. The settlement was sanctioned from 1889 to 1919. 
Now wader the Circular of the Board of Revenue dated the 24th of 
August, 1886 which was issued for the guidance of officers cor.ducting 
the settlement operations in Gorakhpur district, it was provided that 
the Settlement Officer should make a note of custom or constitution 
peculiar to a mahal, and it was further provided that as regards 
mahals which belonged to proprietors other than Muhammedans the 
Settlement Officer was to record a right of pre-emption only when 
the proprietors expressly demanded that it be noted and proved con- 
clusively that the custom existed. Inthe year 1886 this village was 
an exclusively Hindu village and we are entitled to presume that at 
that time the Settlement Officer, before making this entry, was fully 
satisfied that a custom did existin the village. We have had occa- 
sions to refer to the Circular in several cases, vzde the cases of 
Nandan Singh v. Guptar a (*) and Babban Pande v Lachh- 
. man Chaudhit. (° ) 


‘As a special significance attaches to the entry in the last caj7ré- 
nl-are we are entitled to draw a very strong presumption from 14, 
specially as it purports to recordea custom of pre-emption and not 
- only an agreement as to such a right. 


It may also be noted that it is possible that when a more thorough 
enquiry was made in 1885 complete details of the custom were 
recorded which were not forthcoming at the time when the wazib-ru- 
arg of 1860 or of 1833 was prepared. It was held in the case of 
Retusajt Dubain y. Pahlwan Bhagat (°) that the mere fact that 
subsequent 7va710-2/-arees are fuller, raises no presumption that they 
were not records of a custom for the latter waj10-ul/-areces may very 
well be mere amplifications of the previous wazzb-u/-arees. The 
case may be different when they, absolutely contradict the entries im 
the previous zva71b-u/-arces and cannot be reconciled with them. 

(1) g 22 A. L. Ra: 
(2) [1924] 22 ĝ. L. J. R., 62, 
gy Eada Be I 796 
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CIVIL We have already noted that in addition to the entries in. these i 
wwajib-ul-arzes the plaintif has produced the judgments of Igor and 
— 1907. The judgment of 1901 also contained a reference to a pre- 


ABHAINAN-  emption decree of 1880 We, therefore, find that the custom did 
DAN PRASAD yist 


V. g 

p r We are also of opinion that the effect of the partition of 1897 

Panne, Which was subsequent to the year 1885, when the fast cvazrd-u/-are 
was prepared, cannot be deemed to extinguish the custom. No new 
wafib-ul-arges were framed at the partition of 1897 and there is 
nothing on the record 10 show that the co-sharers intended that the 
old custom should be abrcegated. It was held in the Full Bench 
case of Da/ganjan Singh v. Kalka Singh (') that such a partition 
had not necessarily the effect of extinguishing the previously existing 
custom. In the recent case of Digambar Singh v. Ahmad 
Sayeed Khan.(?) their Lordships of the Privy Council quoted with 
approval the view of Mr. Justick BANERJI that ‘where a fresh 
wazib-ul-ars has not been prepared at partition, it docs not neccs- 
sary iuow as a matter ot Jaw or principle that the custom or con- 
tract in force before the partition is no longer to have effect or 
operation’. 





Suuman, J. 


The view that in the absence of evidence to the contråiy the 
old custom would continue even after the partition, has been consist- 
ently followed by this Court, ide the cases of Jokhan Singh v. 
Sabhajeet Singh C) and Deokinandan v. Mahtab Rai (*). We, 
therefore, think that the mere fact that there has bcen a partıtion 
of this village would not necessarily extinguish the right. The 
° partition, however, would have the effect of confining the right to 
the new fiscal units. Under the pre-existing custom the persons 
who were jointly liable for payment of Government ņevenue had a 
right of pre-emption as against a stranger. After the partition those 
proprietors whose shares are situated in another mahal are no longer 
under any joint liability to pay such revenue. Owners of one mahal 
can, therefore, in no sense be called co-sharers (hissedaian) of the 
vendor gua the share sold in another mahal. In order therefore to 
establish that the plaintiff has a right of pre-emption in this mahal 
it is not sufficient for him to show merely that previous to the 
partition a custom of pre-emption existed in this villag@. In the 
Privy Council case of Digambar Singh x. Ahmad Sayeed Khan (*), 
their Lordships at page 141 pointed, out that a mere proof that 
prior to the partition of the village the custom of pre cmption cxisted 
e would not be sufficient to entitle the appellant toa decree It 
would be necessary for him to show, either on the construction of 
the zwajib-ul-ar- or by other evidence, that the custom of pre-emp-. 
tion which obtained in the unpartitioned mauza would survive on 


(1) L L. R, 22 All, 1. 

(2) [1yr4] I. L. R., 37 All, 129. 
(3) [i927] 20 A. L. J. R., 223. 
(4) [igrof I. L. R., 41 All, 426. 
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partition of that mauza into scparate mahals so as to give a shaer CIVIL 


in one of the new mahals a right to pre-empt property in another of iat 
those mahals ın which he was not a sharer at the date of the sale. — 


The plaintiff is not a co-shaier in mahal No. 2. He isa pro- A 
prietor in the village. There is nothing to show that at the time of ve 
the parution the right of the proprietors im the village to preempt PNHDAI 
shares sold in tnahals other than their own was preserved. In the PANDE. 





absence of any such evidence, the plaintiff is not entitled toa decree _ 
for pre-emption of the share sold in mahal No 2. The leamed “emam J. 
vakil for the respondent has relied on the judgments of 1901 and 

[907 to show that they are evidence of a right of pre-emption 

having been exercised in favour of a co-sharer in another mahal. 

This view is expressed by the learned Subordinate Judge ‘also. We 

are, however, unable to accept that this was so. A perusal of the 

Judgment of the year 1901 makes it quite clear that the learned 
Subowdinate Judge came to the conclusion that it had not been 

established in that case that the plaintiff was a co-sharer of another 

mahal and not ef the same mahal jn which the share sold was situ- 

ated; whereas the judgment of rgor which unfortunately has not 

been printed shows that the claim was decreed not on the ground 

that the piamtiff was a co-sharer in another mahal but on the ground 

that he was a near relation of the vendor. 


The defendant vendce says that he is a rtshledar garibi of 
the vendor and, therefore, claims that he comes under the first 
category of the entry in the wajib-ul-ars of 1885. There isa 
pedigree attached to the written statement filed by the defendant 
which shows that the defendant was the nephew of Babu Sham Lal e 
who was the maternal grandfather of the husband of the vendor, 
Musammat Padmavati. He is not telated in the direct paternal 
line but is related through a female and he is related really tọ the 
vendor's deceased husband and not to the vendor herself. Further- 
more the several links in the pedigree show that he is not a near 
relation (A/ssedar garibi) though pe may be called a distant relation 
(Atssedur baidi) of the vendor's husband We are, therefore, not 
satisfied that the defendant-vendee can bring himself within the 
second category mentioned in the waj1d-u/-ars of 1885, nameiy the 
category of near relation so as to have a preference over the plaintiff. 


The defendant in support of his plea of refusa! produced consider- 
able oral evidence. ° 


[His lordship discussed the evidence at length and continued.] e 


We must, therefore, hold that it has not been established that 
the plaintiff had refused to purchase the property before the sale 
was effected. ° f 

The next point urged is that the plaintiff is himself highiy 
indebted to various persons and, therefore, is not in a position to pre- 
empt this property. Itas suggested that the suit js really brought 

XXIII. 37 R, 7s 
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Sulaiman, J. 
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at the instance of Jugul Kishore who himself is a stranger. Two 
witnesses, Hari Shanka and Kali Prasad, Were preduced te prove an 
admission of the plaintiff that he was fighting this case in the 
interest of Jugul Kishore with whom he had entered into some 
secret arrangement. We find it difficult to believe that even if that 
was so the plaintiff would have been adverstising the fact to wit- 
nesses like Hari Shankar and Kali Prasad. It is true that the 
plaintiff is heavily indebted and it is unlikely that Without raising 
money from some source or other he would be able to pre-empt this 
property. All the same it is difficult to record a finding that it has 
been established that the plaintiff is fighting the case not on his own 
behalf. Furthermore we are of opinion that even if it had been 
established that the plaintiff had instituted the suit at the instigation 
of other persons, that would not by itself have disentitled the plaint- 
iff from getting a decree. Ifthe plaintiff has a legal right to pie- 
empt, it is unnecessary for the court to conside: from what source he 
is going to procure the pre-emption money. If subsequent ter this 
litigation he allows any stranger to come in or attempts to transfer 
the property to such stranger, it would be open to the co-sharers of 
the village to bring a suit for pre-emption. It was held in the case 
of Athai Husain v. Idu Shah C), by the Oudh Court of which 
one of us was a party, that the mere fact that the suit was instituted 
at the expense of another person and that the person claiming pre- 
emption was merely a nominal plaintiff acting on his behalf was 
immatcrial so long as the plaintiff had the legal right to pre-empt. 
This view has been followed by this Court in the case of Makhan 
v. Shyam Lal (7), decided on the 25th of January, 1924. 


The last point to consider is as to whether the plaintiff is entitled 
to pre-empt the two houses situated in mahal No. 2 which have been 
transferred under the sale-deed In this mahal the entére patti No. 
6 has been transferred, and it is not disputed that these houses stand 
on the land so transferred. Ordinarily these houses would be deemed 
to be appurtenant to the zamindari property unless there was evidence 
to show that they were treated Separately and stocd on a distinct 
and separate footing. Reliance is placed strongly on behalf of 
the defendant on the circumstance that in the  sale-deed these 
houses are separately mentioned and their boundaries arg, sepa- 
rately given. In every village, however, zamindars have their collection 
houses which are appurtenant to the zamindari. Our attention has 
not been drawn to any ‘specific evidence which would indicate that 
these houses wcre held and occupied separately and independently 
of the zamindari Jt was held in the case of Abu Husain v. Ramzan 
Als (*), that in the absence of evidence to the contrary, the houses» 
or buildings situate withm the zamindari area were included in and 
passed with the zamindari. See also Banke Lal v Jagat Narain ('). 


(1) [1920] 56 I. C., 691. (2) S. A. No. 1444 of 1922. 
(3) [1882] I. L. R, 4 All, 38h, 0 (4) L L. R., 22 All, 168, 
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We may also note that in the sale deed no separate valuation of CIVIL 
these houses has been entered. 





1925 





The result, therefore, is that this appeal succeeds as regards mahal 
ABHAINAN: 
No. 2 and fails as regards mahal No. 3 in which we find that the DAN PRASAD 


plaintiff is entitled to a preferential right. The sale in this case v. 
was effected for a consideration of ‘Rs. 25,000 the correctness of ? poet 
which is no longer challenged here, but there are no materials on PANDE. 





the record to enable us to determine what portion of that consider- 
ation was paid on account of the share sold in mabal No. 2 and °/@™a™ J: 
what part of it was paid on account ot the portion sold in mahal No. 

3 including the materials of the houses standing therein which are 

comprised in tne sale. We accordingly direct the lower court to 

determine, after taking such additional evidence as the parties may 

adduce, what portion of the sale consideration should be paid by the 

plaintiff for the portion of the property in dispute which is situated 

in mahal No. 3 including the materials of the houses in question as 

a condition precedent to the enforcement of the pre-emptive right ? 


Two months’ time will be allowed for the return of the finding 
and ten days will be allowed from the date of receipt of the finding 
for filing objections. 


[After receipt of the finding their Lordships by judgment of 
23rd January, 1925 allowed the appeal in respect of the property 
situate in mahal No. 3.] 


Appeal ailowed. 


« GAJADHAR SINGH (Plaintif) CIVIL 
Versus 1928 
ITARI SINGH AND OTHERS (Defendants) .~* T TE 





Alorigage —Redentplion—Defendayls denying tille of mortgagor 
before expiry of time-limit—Suil for mere declaration—lWhen SUUAIMAN,]. 
plaintif entitled to briny—Specific Relief Act. section 42—Joint se 
Hindu fanily—Plaintiff, a member of—Partition proceedings— 

Vhegher binding on—Name not entered in revenue papers— 
Section 233 (k) of Land Revenue Act—Whethcr bar to suil. 


Where the plaintiff had sixty years fiom the time of the 
mortgage to redeem “the property by tendering the mortgage 
money and if long before the expiry of that period it turned, 
out that the defendants were denying the title of the mortgagor 
F and werc casting a cloud on his title and there was a danger 
that by lapse of time reliable evidence might disappear, /eld, 
that it was opcn to the plaintiff to bting a suit for a mefe 
declaration even though he was not prepared to pay the mort- 
gage money at that time. Nathu Singh v. Gumani Singh, L. L. = 
R., 18 All , 320, followed. ° 


-* S. A. No, $42, of 1923. 


a t : "4 ` f ` 
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CIVIL Where the effect of a partition proceedings was to bind the e 
plaintiff’s father conclusively, Aeld, that the plaintiff, who 





2 os š i . 
2 was a member of a joint Hindu family with him, would be 
GAITADHAR equally bound even though his name was not entered in the 
SINGH revenue papers. 
Tv. % - a ~" a 
HARI SECOND APPEAL from a decree of P. K. RAY Eso., Subordin- 
SINCH. ate Judge of Muttra, reversing a decree of BABU MAKHAN LAL, 


Munsıf of Mahaban. . 
The material facts appear from the judgment 
M. L. Agarwala, tor the appellant. 
Narain Prasad Asthana, for the respondents. 
The judgment of the Court was delivered by 


Sulaiman, J. SULAIMAN, J.—This ts a plaintiff's appeal arising out of a suit 
for a declaration that the plaintiff is the owner of the property in 
suit and that the defendants have no right therein except as repre- 
sentatives of the mortgagee. e- 


The court of first instance decreed the claim and disallowed the 
various objections raised by the defendants. 


On appeal the learned Subordinate Judge has allowed the appeal 
and dismissed the suit on three grounds :— 


T (1) That the suit was barred by time ; 


(2) That the suit was barred under section 42 of the Specific 
Relief Act; and , 


(3) That the claim was barred by the provisions of section 233 
(K) of the Land Revenue Act. , 


The facts of this case are slightly complicated and ıt is necessary 
= æ to refer to them briefly 


Dilsukh and Mansingh were two brothers and in 18456 they made 
a mortgage of their 3/16th share cach in favour of the plaintiff's 
ancestor for asum ol Rs 700 eacb. Subsequently Dilsukh died 
and in 1896, his widow, Musammat Phulo, and Mansingh made a 
second mortgage of their 6/16th share in the village to the same 
mortgagce for another sum of Rs. 1400. In 1910 Mansingh pur- 
ported to sell the entire 6/16th share to the defendants. By that 
time Musammat Phulo had died. When the defendants applied to 
the Revenue Court for entry of their names by virtue of this last 
sale-deed, the daughters of Dilsukh raised certain objections but 
their objections were disallowed and the names of the defendants 
aere entered in the revenuc papers in IQIIr. Jn 1915 the two 
daughters proceeded to sell their 3/16th share to the plaintiff. 


The defendants made a deposit under section 83 of the Code . 
of Civil Procedure to redeem the previoys mortgages and the plaint-. 
iif submitted to redemption of the second mortgage which had been 

e executed by Musammat Phulo and Mansingh jointly and also of 
Mansingh’s half share in theefirst mortgage but they declined to 


e 
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e allow redemption of the alleged half share of Dilsukh under the CIVIL 
carlicr mortgage Of 1876. 1926 
Accordingly in 1916 the present defendants instituted a suit for , 
i : l Tr GAJADHAR 
redemption ayamst the plaintiff In that sut the defendants put SINGH 


forward two alternative claims. They said that, in the first place, v, 
they had acquned the interests of Dilsukh by virtue of the sale-deed ea 
of 1910 inasmych as Dilsukh and Mansingh were really joint and in sana 
the alternative they alleged that in any case as they had redeemed Sulaman, J. 
the second mortgage of 1876, they were entitled to redeem the first 

mortgage as persons who had stepped into the shoes of the subse- 

quent mortgagees. The court tried the question of title and recorded 

clear findings that Mansingh and Dilsukh were really separate and 

that Mansingh had no right to Dilsukh’s share in 1910. It accordingly 

held that the present defendants had no right to redeem the mort 

gage of 1876 as propnetors and representatives of Dilsukh but it 

held that inasmuch as the defendants had been allowed to redeem the 

secon mortgage of 1896 made by Musammat Phulo and Mansingh, 

they had stepped into the shoes of the subsequent mortgagee and in 

that way they were entitled to redeem the first mortgage as sub- 

sequent mortgagees. A decree for redemption was accordingly 


passed. 

We may note that all this time the names of the defendants had 
been recorded in the revenue papers as mortgagees. They, after 
the redemption, applied that their names should be recorded as pro- 
prietors inasmuch as the mortgage had ‘been satished in or about 
1917. After the redemption decrec they were actually entered as 
full proprietors. 





In 1921 the present suit was instituted for the declaration 


mentioned above. The lower appellate court has held that the present e oo 


claim is barréd by hmitation because the cause of action in favour 
of the plaintiff arose in 1911 when the objections of the daughters 
of Dilsukh,, the predecessor-in-title of the present ‘plaintiff, were 
disallowed. It has thought that the subsequent procecdings of 1917 
in the Revenue Court were in continuation of the previous proceed- 
ings and did not give a fresh cause of action to the plaintiff. In 
our view this view is clearly erroneous. The lower appellate court 
has ignered the fact that in between 19l1I-and Igt7 there was an 
adjudication by a Civil Court by which it was clearly held that the 
present defendants had not acquired the proprictary interest of Dil- 
sukh and that they were merely in the position of subsequent mort- 
gagees. After that adjudication it is difficult to hold that it was still, 
the duty of the present plaintiff to bring a suit for a declaration to 
the same effect within six years of 1911. The proccedings of 1917 
in the Revenue Court were taken in spite of and subsequent to the 
adjudication by the Civil Cott. 


The demal of the plaintiff's title was, thercfore, a fresh denial ” 
and not necessarily in continuation ,of the preceding one. Under 
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‘ > . ' ‘ . . ‘ e 
CIVIL the circumstances ihe present suit having been instituted within six 
years of 1917 was not barred by time. j 


ae The learned Subordinate Judge seems to have been of opinion 
GAJADHAR : napa: : À 
SINGH that inasmuch as it was open to the present plaintiff to bring a suit 
v. for redemption on payment of the mortgage money, but he has 
ae chosen merely to ask for a declaration, he has omitted to claim a 
7 "consequential relief which he was entitled to claimeand his suit for 
Sulaman, J. a mere declaration is, therefore, not maintainable. In support of this 
view he has relied on the case of Mufti Ali Jafar x. Fasal Husain 

Khan (*). In that case all that was held was that a relief by way 

of a declaration regarding the validity or invalidity of an alienation 

made by a trustee comes within the provisions of clause (2) of 

section 92 of the Code ot Civil Procedure and a suit in respect of it 

must be brought in conformity with the piovisions of that section 

and that, therefore, a mere suit for a declaration that the transfer was 

invalid without the sanction of the Legal Remembrancer yas not 
maintainable. On the other hand, the appellant relied on the case 

of Nathu Singh v. Gumaut Singh (°) which is directly in point. 

It seems to us that the suit cannot fail on the technical ground that 

a further consequential relicf has not been asked for. The plaintiff 

has sixty years from the time of the mortgage to redeem the pro- 

perty by tendering the mortgage money H long before the expiry 

of that period it turns out that the defendants are denying the title 

of the mortgagor and are casting a cloud on his title and there is a 

danger that by lapse of time reliable evidence may disappear, it is 

open to the plaintiff to bring a suit for a mere declaration even 

though he is not prepared to pay the moitgage money at that time. 





° This was the view clearly expressed ın the case last quoted with 
= .. æ which we fully agree. The suit, therefore, cannot faii on this 
technical ground. ° 


The last point taken by the learned Subordinate Judge was that 
the claim was barred by section 233 (K) of the Land Révenue Act. 
The courts below have proceeded on the assumption that Inderjit, 
the plaintif’s father, was somehow or other bound by the partition 
proceedings, and if he had been alive, he himself would not have 
been entitled to maintain the suit. They have then proceeded to 
consider whether the present ‘plaintiff could also be boun®. This 
they have held to be so even though his name was not actually 
entered in the reyenue papers. On the abstract question of law it 
is impossible to differ from the view taken by the courts below. If 
ethe effect of the partition proceedings was to bind Inderjit conclu- 
sively, it seems to us that the present piaintiff who is a member of 
a joint Hindu family with him would be equally bound even though 
his name was not actually entered in therevenue papers. If Inde- 
jit as the head of the family and as the recorded proprietor had 

. full opportunity to object, then the other members of his family may 
(1) [1932] 20 A. L. J. R., 557.9% (2) [1898] L L. R, 18 All, 320. 
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*be equally bound. The courts below, however, have not set forth 
the necessary facts which would enable us to dispose of this point 
finally as to whether the effect of the partition proceedings was 
really such as to operate asa bar to the present case. Al! that 
appears at.present is that some co-sharers had applied for the parti- 


tion of the original mahal, Himmat Singh, in which the property’ 


now in suit was {hen situated in khewats Nos. 1 and 7. Inderjit, 
the father of the plaintiff, was made a party to the partition proceed- 
ings. He died during the pendency of the proceedings and the 
plaintiff was brought on the record in his place at some probably late 
stage in the casc and the only other thing that is known is that the 
property now 1n dispute was asa result ofthe partition allotted in mahal 
Bhanwar Singh which we understand belongs to the defendants. 
It is not quite clear whether Inderjit Singh had any share in the 
original mahai independently of the mortgaged property nor is it 
clear whether Inderjit was arrayed on the side of the applicants for 
partitiofi or was on the side of the non-objectors. It is further not 
clear whether the result of the partition was that Inderjit’s separate 
property, if any, (other than the property in suit) went out of 
Bhanwar Singh mahal. Without these facts having been made clear, 
it is impossible to say whether there was or was not any express or 
implied conflict of interest between the plaintiff’s predecessor-in-title, 
Inderjit, and the present defendants. It is, therefore, impossible to 
decide this appeal without clear: findings on the following points :— 


We accordingly send down the following issues to the lower 
appellate court for determination :— 


(1) Did Inderjit possess any share in mahal Himmat Singh 
other than the propertics mortgaged which are not in dispute? 


(2) If so, did any property of Inderjit go out of a mahal other 
than mahal Bhanwar Singh ? 


(3) Did Inderjit die before the expiry of the time fixed for 
filing objections ? 

The counsel for the parties are agreed that only fresh document 
ary evidence should be allowed and no oral evidence be permitted. 
The lower appellate court will allow parties to produce documentary 
evidence only. The findings should be returned preferably within 
one month, but if that be not possible then two months. On return 
of the findings the usual ten days will be allowed for filing objec- 
tions. ° 


Issues remitted., 
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CIVIL FIRM BISESAR RAM DASSI RAM (Petitioner) 


102% VPEFSNUS 


March, 20. FIRM HAR KISHEN PAHLAD RAI (Opposite-partp) x 


i Provincial Small Causes Courts Act, section I7—eT ře expression 
BOYS, J. “the amount due ” —Correct intcr pretation of, whal is, 

The words “ the amount due ” in section t7 of the Provincial 
Small Causes Courts Act should be interpreted to mean “ the 
amount due under the decree at the date it was given ” and 
not as “ due under the decree at the time of presenting the 
application”. 

Where a Judge dismissed a judgment-debtor’s application for 
restoration, submitted a few days after the passing of the 
decree, on the ground that the deposit made by the applicant 
did not include the interest due under the decree up to fhe time 
of presenting the application, held, that the Judge’s interpret- 
ation of section 17 of the Provincial Small Causes Courts Act 
was incorrect and that the applicant was entitled to restoration 
if he had paid the amount due under the dectee at the date it 


was passed, 
CIVIL REVISION from an order of BARU RAM UGRATI LAL, 
Judge of the Court of Small Causes at Azamgarh 


Mukhtar Amad, for the applicant 
Shiva Prasad Sinha, lor the opposite party 
The following judgment was delivered by 


Rave ¥, _ Boys, J.—In this case a decree was passed ex parte on the 4th 
~ += of August, 1924, fora sum of Rs 174-7-9 with six per cent. in- 
terest. On the i6th of August, 1924, the defendant applied for 
restoration under section 17 of the Provincial Small Causes Courts 
Act. When he applied for restoration, the defendant deposited 
the sum of Rs. 174-7-9, which was the amount due under the decree 
at the date of the decree, the 4th*of August, 1924. The Judge of the 
Court of Small Causes dismissed the application for restoration 
cn the ground that the application should have been accompanied 
by a deposit of the amount due from the judgment-deb®r under 
the decree. So far he was clearly correct. But he went on to in- 
terpret these words to mean the amount entered in the decree 
plus the future interest at 6 per cent? from the 4th of August 
e to the 16th of August 1924, and here by the respondent an at- 
tempt is made to suggest that the words “at the time of present 
ing the application” in section 7 govern not only the action to ‘be 
taken by the applicant, namely his making a deposit or giving 
security but that they govern alse the words “the amount due” 
and that, therefore, the amount to be deposited, is the amount due 
under the decree at the time of presenting the application. I do 
= Civ. Rev. No, 226 of 1924, 
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not think that this is so. The words “the amount due from him 
under the decree ” are certainly capable of two interpretations and 
may mean “due under the decree” as entered in the decree or 
due under the decrec at the time of presenting the application. To 
my mind the words mean “ due under the decree at the date it was 
given”. The case is quite different from other cases where the 
person who has to make a deposit must know the exact amount 
to a fraction #f an anna which he has to deposit. In this case, 
under section 17 of the Provincial Small Causes Courts Act, if the 
Court of Small Causes is correct, he would have to deposit not 
only the sum of Rs. 174-7-9, but would have to calculate the exact 
amount of interest that was due and, if in making that calcilation 
he was subsequently found to have been short in the amount de- 
posited by half an anna, he would, according to the view that has 
been taken by the lower court, necessarily have his application 
rejected. I do not think that this is so. I think that in depositing 
Rs. 124-7-9 the defendant-applicant did all that he was called upon 
to do. 


I, therefore, set aside the order of the lower court and remand 
the case to the court of Smal] Causes to restore it to its original 
number and dispose of it in accordance with law. Costs will follow 
the event. > 


~ b 


DAULAT RAM 
VEFSUS 
KANHAIYA LAL.* 


Criminal Procedure Code, section 476—Appeal—Limilation—Copy 
of formas order, whether necessary—Time taken in oblaining 
copy of —Art. 154 and section 12, clause (2) of the Limitation 
Aci—Benefit of. 

Where in a civil suit an application by the plaintiff under 
section 476 of the Criminal Twocedure Code was ticated as a 
separate miscellaneous civil case and a copy of the formal 
order was drawn up embodying the result of the judgment 

_ passed in the case and the plaintiff before presenting his 
appeal in the court of the Sessions Judge applied for and 
obtained a copy of such formal order and filed it, beyond 30 
days from the date of such order, along with the memorandum 
of appeal, held, that the appeal was within time and according 
to the rules of the High Court an appeal filed from a miscel-, 
laneous order of this kind on the civil side, at any rate, must 

R be accompanied by a copy of the formal order and the time 

taken in obtaining its copy ought to be deducted under the 
provisions of sectione 12 clause (2) of the Indian Limitatidn 
Act in computing the period of limitation, Mahesh Kant 
Choudhry v. Ch, Rant Prasad Rai, 1 P. L. T., 33, approved, 

* Cr, Rey Nos 668 And 684 of 1924. 
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CRIMINAL CRIMINAL REVISION from an order of V. E. G. HussrY ESQ., , 
igzs> Sessions Judge of Meerut. : 
ace Panna Lal and Katlas Chandra Mital, for the applicant. 
RAM Nehal Chand and Saila Nath Mukerji, for the opposite party. 
KANAANA The following judgment was delivered by 
HAL: RYVES, J.—These applications in criminal revision arise under 
Ryues, J. the following circumstances :— ° 


The plaintiff in a suit in the Munsif’s court at Meerut applied to 
that court under section 476 of the Criminal Procedure Code to pro- 
secute the two defendants. The learned Munsif rejected the appli- 
cation. The plaintiff thereupon filed an appeal in the court of the, 
Sessions Judge of Meerut under section 476 (b) of the Criminal 
Procedure Code. The order of the Munsif was passed on the 21st 
of May, 1924. The appeal was filed in the court of the Sessions 
Judge on the 24th of July, 1924. The learned Sessions Judge held 
that the appeal was time-barred and declined to hear it. Ile says: 

‘“In a case of this nature I hold that limitation begins to 
run from the dateof the order appealed against. ‘There was 

e no need to file a copy of the final order in this matter, I 

therefore,-hold that the appeal is time-barred,” 


Article 154 of the First Schedule of the Limitation Act applies 
to an appeal of this kind and under that Article 30 days are allowed 
from the date of the sentence or order appealed from. 


J 


The application by the plaintiff under section 476 of the Criminal 
Procedure Code was treated as a separate miscellaneous civil case, 
and given a separate number and was quite distinct from the civil 

-suit which had been decided. When the court passed its order, 


m according to the practice approved of by this Court, a formal order 


was drawn up on the printed form which is provided fof such formal 
ordersin miscellaneous cases, embodying the result of the judgment 
passed in the case. 


The plaintiff before presenting his appeal in the court of the 
Sessions Judge applied for and obtained a copy of this formal 
order and filed it along with his memorandum of appeal. 


According to the rules of this Court an appeal filed from a 
miscellaneous order of this kind on the civil side, at any rate, must 
be accompanied by a copy of the formal order which the courts are 
directed to draw up. z 


* If the time taken for obtaining a copy of this formal order can 
be deducted under the provisions of section 12 of the Indian Limit 
ation Act, then admittedly the appeal was within time. 


The question is whether the learned’ Judge was right in holding 
. that in this case limitation began to run from the date of the order 
and that there was no necessity to file a copy of the formal order 


209 


Section 12 clause (2) of the Indian Limitation Act provides : 
“ The time requisite for obtaining a copy of the...... order appeal 
ed from shall be excluded.” 


I think, therefore, that the court below should have held that the 
appeal was filed within time. 


It is argued that it was unnecessary to make a final order in such a 
case and, therefore, it was unnecessary to file a copy of suchan order, 
if made. In the case of Mahesh Kant Choudhry v. Ch. Ram Prasad 
Rai (7), it was held that in a case in which it was not necessary to 
prepare a decree but where one is actually prepared, the time for 
obtaining a copy of the decree should, under section 12 of the Limita- 
tion Act, be excluded in computing the period of limitation for appeal. 
In principle I agree with that ruling. Here, under the rules, a formal 
order was drawn up embodying the decision of the Munsif. A copy 
of that formal order was promptly applied for and, when obtained, an 
appeal was promptly lodged. I think the plaintiff was quite justified 
in thinking that it was necessary for him to file a certified copy of the 
formal order against which, in fact, he was appealing. I think, there- 
fore, that the lower court should have heard the appeal. 

The learned Sessions Judge has gone on leave and his successor 
is as ignorant of the merits of the case as I am. As the record is 
here, instead of sending the case back, I propose to decide the matter 
myself. ` 

I have heard the learned counsel on behalf of the applicant and 
have examined the record and the order of the Munsif. 

The plaintiff sued for the removal of a tin shed which it was 
alleged had been partly inserted into the western wall of the plaint- 
i ff’s house. 

The two defendants verified a written statement in which it was 


in the first place denied that the shed penetrated into the wall of the 
plaintiff atall and, secondly, it was stated that the wall did not 
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belong to the plaintiff alone but was the joint property of the plaintiff - 


and the defendants. 
in the case. 


Thg suit was heard and decreed and on appeal that decree was 
upheld. 

Thereafter the plaintiff applied to the Munsif for an order under 
section 476, Criminal Procedure Code, to prosecute the two defendants 
for having falsely verified their written statement with reference to 
the two matters above mentioned. : 
- The learned Munsif issued notice to the defendants and examined 
them. He also inspected the locality and he found that from external 
Appearances it was impussibfe to say that the shed in any way penetrat- 
ed into the wall. On removal of the plaster, however, it was found 
that insome places the tin penetrated into the wall for about two 

(1) PL. Ty 33: Sa I. C., 630. 


Neither of the two defendants gave evidence 
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..INAL inches. This was only here and there. On that groupd he held 
that nobody could say what really was the position of affairs until the 








‘1925 F ; 
~ plaster had been removed as nothing was visible from the outside. 
ae On the second point I am told that there is strong evidence to 
v prove thatthe statement in the written statement that the wall was a 


KANHAIYA party wall was false and must have been false to the knowledge of the 
5 defendants. It is stated that they did not produce, wĦen called upon, 
Ryves, J. the sale-deed of their house, and if they had done so, this would have 

shown conclusively that the western boundary of their house was the 
plaintiff's house and that this proves conclusively that no part of that 
wall belonged to the defendants. This may be so but, after all, the 
written statement is drawn up by legal practitioners on instructions 
received and it may be really that the mistake was made by them and 
possibly the defendants were not careful enough to verify the accuracy 
of the statement before signing it. But the learned Munsif has 
found that this was not done deliberately in order to deceive the-court. 
Had this been the casc, I would have expected the defendants to 
have come into the witness-box and sworn in support of their state- 
ments. I am not prepared to hold that the Munsif was wrong in his 
opinion. I think that under the circumstances if the defendants have 
been guilty of carelessness, and`I do not think it can be said that it 
is proved that they have been guilty of much more, they have al- 
ready been sufficiently punished by having to defend this case in three 
courts. J, therefore, reject the applications. i 


Applications rejected 





aaa aa a 


CRIMINAL DIN DAYAL “ : 


— 


VErYSUS 
EMPEROR.* 


Criminal Procedure Code, sectio#& 107—Breach of peace, possibility 
WALSH, J. of—Assumplion—When not justified—Order for providing 
sureties—Illegality of—Magistrate using knowledge of one case 
to govern judgment in another—Accused not same in bath cases 
—Irregularily. 

Where a Magistrate trying a security case as well as an 
assault case used his knowledge of the one to govern his judg 
inent in the other and it was found that all the accused were 
not the same in both cases, held, that the judgment was wholly 
irrelevant and irregular. 


Where there were old standing feuds between two partics 

° ‘ which in the course of events had ecome toa head bya very 
., serious and heavy litigation and the Magistrate finding no 
. = evidence against the masters discharged them but assuming a 
+“ possibility of breach of peace ordered their seryants to provide 


* Cr. Revi No. 657 of 1923: 


1925 





February, I. 
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sureties with the result that the masters had no alternative 
excepf, on the one hand, to lose their servants by refusing to 
give sureties so that the men would have to go to jail, or being 
bound hand and foot by very onerous securities for the conduct 
of men who might leave their masters the next day and pursue 
at the instigation of the other side a consistent course of 
Jegalized blackmail upon their former masters, held, that the 
Magistrates order was illegal and without jurisdiction. 


CRIMINAL REVISION from an order of H. E. HOLME ESQ., 
Sessions Judge of Cawnpore. 


Ratlas Nath Katju, for the applicant. 
R. Matcomson (Assistant Government Advocate), fur the Crown. 
The following judgment was delivered by 


WALSH, J.—I am unable to find any justification for this order. 
It lays itself open to such serious critiasm that it is difficult to 
know where quite to begin. The order of the Deputy Magistrate, 
by which expression I mean the judgment, is mainly based upon a 
case which he had heard himself in which some of these persons 
were involyed. Iwill deal with the question of the personnel in a 
moment. But it is quite plain that although he referred to other 
matters, he could not leave out of his mind the case of assault which 
he referred to, and which he had heard the same day. That case 
of assault in which he convicted has been upset, and, therefore, 
three-fourths of the judgment of the Deputy Magistrate disappears. 
I will refer to the judgment in which it was upset in one moment. 
There would haye been no ham, and ıt would have been only natural 
for him, trying a security case and an assault case on the same day 
against the same persons, to use his knowledge of the one to govern 
his judgment in the other, and to make such use appear in his judg- 
ment. The logical result, if the persons were the same, ought to 
be that if he convicted in the case of assault and thought the persons 
ought to be bound over, he ought to bind them over as part of the 
decision in the assault case. Further, the logical result of that 
would be that when the assault case was upset in appeal, the binding 
over would be upset too. In the result we have a judgment in a 
security case based largely, if not entirely, upon an assault case, 
which n$ longer exists. 


It may be said in answer to this criticism that the accused in 
the assault case and in the security case were not the same. But 
if that isa just criticism, then the judgment and the decision in the 


assault case had no bearing upon the security case and was irrclevant® 


and ought not to have been referred to. In fact as regards four 

of the people who are before me, and who were before the Magis- 

trates in the courts below inethis case, the procecdings and judgment 

in the assault case were wholly irrelevant, because they were no 

parties to the assault casc, and, therefore, the judgment of the 

Deputy Magistrate is irregular in using knowledge of another cage 
® 
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Although he cannot forget it and returns to it from time to time” 
in the course of his judgment, he appears to be conscious that it re- 
quires support from other directions. The support which it requires 
can only be described as faint-hearted. - The Deputy Magistrate sets 
them out and says somewhat quaintly:— 


“ These events are not proved very strongly so as to make 
them an offence. They certainly give a fea» in the mind of 
one about the safety of his life”. 


But if they are not proved sufficiently to make out an 
offence, they are not proved sufficiently to establish in a judicial] 
mind the fact of reasonable apprehension. I am unable to undertand 
the view of the District Magistrate about this acquittal in appeal. 
He says that the fact of the acquittal did not help the applicants before 
him. But the acquittal was subsequent to the order of the Deputy 
Magistrate, which was before him in revision, and if the subsequent 
acquittal did not help the ease of the applicants, I cannot understand 
why the District Magistrate thought that their conviction helped the 
case against them, which was practically the main ground on which 
the Deputy Magistrate had proceeded. But as a matter of fact, if the 
District Magistrate had taken the trouble to study the judgment of 
the Sessions Judge—I do not complain of his having failed to do so, 
because I think he ought to have quashed the order of the Deputy 
Magistrate at sight without futher examination—he would have found 
tliat the Sessions Judge acquitted the accused in that case, and, there- 
fore, two of the applicants in revision before the District Magistrate, 
upon the ground that it was not made out beyond reasonable doubt 


that they were present at the occurrence at all. He would also 


have’ discoyered that his subordinate officer, the Deputy Magistrate, 
Had used in the judgment recording the conviction, an alleged 
Statement as coming from the Civil Surgeon by Way of expert 
medical evidence, which was not to be found. The Sessions Judge 
said that neither he, nor the prosecution, nor the defence, have been 
able to discover on the record any evidence justifying the finding 
With reference to the medical® testimony arrived at by the Deputy 
Magistrate. This of course isa \ ery serious matter, and having regard 
to the order of the Deputy Magistrate which I now propose to deal 
with, it ought to have opencd the eyes of the District Magistrate to 
what was going on. The order which has been passed is, I hope, 
without precedent. I have asked in vain for the production of any 
precedent to justify it, and it appears*to me to be outrageous on 
the face of it. Reduced to plain language, it looks very much as 
though the Deputy Magistrate thought that where there were old 
standing feuds between two parties or two branches of a family, — 
which in the course of events had come to a head by a very serious 
and heavy litigation, une might always assume a possibility of a 
breach of the peace, and bind over one party or the other to keep 
the peace under this section. , if that theory became an established 
practice, a very large Proportion of the litigant population of the 
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United Provinces would inevitably have to be bound over, and the 
scarsity of, sureties would become sa great, that a considerable 
number of the litigants would find themselves in jail failing their 
ability to find anybody left to give security. But if, on the other 
hand, the Deputy Magistrate came 1o the conclusion thatthe servants 
of the three persons, who allege themselyes to be the reversioners 
and who are the plaintiffs in the suit which has been filed, were 
really doing the wicked work of their masters, and were acting 
under their instigation and encouragement in either threatening or 
compassing the death of this expectant heir under the rule, and there 
was evidence upon which he could come to such a conclusion, then 
he ought to have found that fact against the masters and ordered 
them to give security But he has discharged them; which makes 
his order inconsistent in terms with the main structure of his judg- 
ment. If,on the other hand, the masters have been rightly dis- 
charged and there is no evidence against them, then the case against 
the servants for having so conducted themselves as to create an 
apprehension of the breach of the peace on account of the litigation 
between their masters and the other branch of the family, entirely 
breaks down. Yet he has made them provide sureties, which, as 
regards them and the circumstances of their case, assuming that 
their masters are innocent, are not only excessive, but which the 
Deputy Magistrate knew was impossible, and which he intended to 
be a punishment for the masters whom he was discharging. The 
objections, legal and otherwise, to such an order are obvious. The 
Deputy Magistrate went as near as he could to compel the masters 
to give their surety. He says in his judgment :—‘‘The amount 
seems to be appropriate to their masters standing surety for them”’. 
Ofcourse he had no jurisdiction to make that order, but he made an 
order in such a form as to leave the masters no alternative except, 
on the one land, to lose their servants by refusing to give sureties 
so that the men would have to go to jail, or being bound hand and 
foot by very onerous securities for the conduct of men who might 
leave their masters the next day and pursue at the instigation of the 
other side a consistent course of legalized blackmail upon their 
former masters. The order looks like a subtle attempt to procure 
by indirect means what the Magistrate professes by his former order 
to be wnable to do by law, and I am surprised that the District 
Magistrate did not see through it. Iam surprised also that he did 
not see through the palpable mala fides of this application. It 
followed immediately upon’ the masters and the servants, who are 
now before me, having applied in the Civil Court for the appoint- 
ment of a receiver, which resulted in these complainants being ordered 
te give security in the amount of Rs. 5,000. It was not founded 
upon any public report or complaint by the police, but palpably on 
the allegation of a private individual, who was apparently smarting 
under a counter-move which had been taken by his opponent in the 
civil litigation, All this is so transparent, that the failure of the 
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District Magistrate to see through it, can only be explained by his 
order in which he says that he is not going into the evidgnce. But 
itis a fact that the Deputy Magistrate who has made all these 
curious orders, is the same Deputy Magistrate who has made an 
order favourable to the same side in mutation proceedings on the 
revenue side, and although I have no jurisdiction over him or the 
District Magistrate except in criminal matters which are brought 
within the Code, I would suggest to the District Magistrate that as 
a matter of administrative procedure, it would be well if the Deputy 
Magistrate were prohibited for all time from adjudicating upon any 
matter in which these persons are concerned. If I were his superior 
officer, there are certain matters upon this record which I should 
call upon him to explain. It is possible that somewhere or another 
in this case there lurks trustworthy evidence that somebody has done 
some act indicating that he is contemplating a breach of peace. 
There is no evidence before me of anything of the kind, and, there- 
fore, I can only quash all the orders which have been made, and 
suggest to the District Magistrate that if he thinks that further pro- 
ceedings of any kind are necessary, it should be directed against 
persons about whom there is some evidence. 


Orders quashed. 


BHIMMI 
VEYSUS 
PERSHADI.* 


Criminal Procedure Code—Proceedings of the Magistrates—Legalily 
of—Complaint under seclions 352 and 323, /idi@n Penal Code 
—v/iccused absent on date fixed for judgment—Com plainant or- 
dered to file process-fee to secure attendance of the accused— 
Complainant’s failure to deposit process-[ee—Dismissal of. case 
for default in prosecution aud acquittal of accused—Illeyality 
of proceedings. l 


Where on the conclusion of the .hearing of a case under 
sections 323 and 352 of the Indian Penal Code, the Bench 
Magistrates directed the accused to be present on% certain 
date fixed for judgment and the accused having absented him- 
self on>`the said date, the Bench Magistrates ordered ‘the 
complainant to file a process-fee to secure the attendance of 
the accused on a subsequent date, and on the complainant’s 
failure to deposit such ptocess-fee, dismissed the case for 
default of prosecution and acquitted the accused, held, that 
the Magistrates’ proceedings subsequent to the order’ 
fixing a date for pronouncing jftdgment were entirely illegal 
-and their order on the complainant was without jurisdiction. 

R CF; Ref, No. 28 of 1925. 


`~ 
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CRIMINAL REFERENCE by BABU AGHORE NATH MUKERJI, CRIMINAL 





Additional Sessions Judge of Bareilly. 1925 
The following is the Referring Order :— Rae 
This is an application for revision of an order of the Bench v. 
Magistrates of Aonla dated the 3rd October, 1924. PRRSHADT, 


The facts of the case ate as follows :—On the 31st June. 
1924 Bhinmi, the applicant in this case, filed a complaint 
against Vershadi, under section 352 and section 323 of the 
Indian Penal Code, The complaint was instituted in the court 
of the Sub-Divisional Magistrate of Aonla. The Magistrate 
recorded the evidence of some witnesses under section 202 of 
the Code of Ciiminal Procedure. He then transferred the case 
to the comt of the Bench Magistrates of Aonla for disposal. 
The Bench Magistrates examined the accused and then asked 
the parties to adduce all their evidence. The complainant 
examined a certain number of witnesses and the accused also 
examined a certain number of witnesses. The hearing of the 
case was concluded on the 24th September, 1924. On that 
date they passed an onder that judgment would be delivered on 
the 30th September, 1924. They directed the accused to be 
present on that date. On that date it was discovered that the 
complainant was present but the accused was absent. Then the 
Bench Magistrates ordered the complainant to file a process 
fee to secure the attendance of the accused on the 31d October. 
The complainant did not file the process fee required. The case 
came on for hearing on the 3rd October, 1924. ‘The following 
order was recorded on the order-sheet on that date:— 


“The case came up for hearing. The complainant has not 
filed process fee in spite of an order to this effect. It is m 
hereby directed that the case be dismissed for default of pro- 
secution and Pershadi accused‘ be acquitted and ‘the papers be 
consignee to records.” 


Against this order Bhimmi, the complainant, has filed this 
application for revision, ‘his application has bcen sent to 
this court for disposal. 


Pershadi has entered appearance in this court in response to 
the notice issued to him, It 1s contended on behalf of the ap- 
plicant that the order of the court below was absolutely illegal. 
It ig contended that the Magistrates ought to have recorded a 
judgment in this case and if, as they found, the accused was 
absent on the date fixed for delivery of judgment, they ought 
to have secured the attendance of the accused in the manner 
laid down in the Criminal Procedure Code. On behalf of 
Pershadi it is contended in reply that the order -of the court ° 
below was not illegal, 


The question is, if the oider of the court below was illegal. 
Now there can be no dqnbt that the 3oth September, 1924 was 
fixed for pronouncing the judgment in this case, ‘The Magis- 
trates ought to have recoided a judgment and if, as they found, 
the accused was absent, they shou|d have enforced his attendance 
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in a manner laid down in the Code of Criminal Procedure. 
They should have cancelled his bonds and should have issued a 
warrant for his arrest.. But the Magistrates did dot do this, 
They did not record any judgment. In my opinion they were 
not justified in ordering the complainant to file a process fee 
to enforce the attendance of the accused. Such an order was 
absolutely illegal, The complainant is generally ordered to 
file process fee when he wishes that a process, should issue to 
the accused to attend the court and answer the charge in a 
summons case as this particular case happened to be, But it 
is nowhere laid down in the Code that the complainant must 
file a process fee to enforce the attendance of the accused not 
on the date of trial nor on the date of arguments, but on the 


- date fixed for delivery of judgment. It is thus clear that the 


order directing the complainant to pay process fee is absolutely 
unwarranted by law. 


It follows then that the order dismissing the complaint for 
default of prosecution of the complainant is equally unwarrant- 
ed by law. And the order of acquittal also is equally invalid. 


It is contended on behalf of Pershadi that this court cannot 
take cognisance of this petition foi revision as it is a case 
of acquittal and the only court that can revise an order of 
acquittal is the Hon’ble High Court. But this is not a case of 
acquittal on merits. In fact the order of acquittal is in the 
eyes of law no order at all. Under section 435 of the Code 
of Criminal ‘Procedure this court is entitled to send for the 
record of a case and to examine whether the order passed was 
improper and illegal. As I have already said, the order is 
absolutely illegal. It cannot be allowed to stand and since it 
is not an order of discharge or an order under section 203 of 
the Code of Criminal Procedure, no action can be taken unde: 
section 436 of the Code of Criminal Procedure, I am, there- 
fore, of opinion that this is a fit case to report bo the Hon’ble 
High Court with a recommendation that the order in question 
be set aside and the case sent back to the Bench Magistrates 
for recording a proper judgment in ihe case and then to pro- 
nounce it, The record shall be sent through the District 
Magistrate to the Bench Magistrates asking them to submit 
such’ explanation as they like in regard to the order passed by 
them. On receipt of the explanation the record shall be sub- 
mitted to the Hon’ble High Court for such action as the 
Tfon’ble Court thinks fit. 


The parties were not represented. 
The following judgment was delivered by 
WALSH, J.—I agree with the District Magistrate that it would 


be a pily to give the case a new lease of life, but the Sessions Judge 

is correct in his view that the proceedings of the Magistrates on 

the 30th September, the date fixede for judgment, were entirely 

illegal, and their order on the complainant was without jurisdiction. 

[hey ought to have disposed of the case on the merits. I accept 

the reference, without issuing ‘notice to the parties as no question on 
t 
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the merits is before me, and remit the case to the Bench Magistrates, 
with a direttion to fix a date for delivering judgment, and. to deliver 
a judgment on that-date, on the evidence already before them. 
Notice of the date fixed must be given to the parties;-and the 
Magistrates may use their discretion as to hearing arguments’ before 
judgment. They are not obliged to do so, and they must not allow 
any further evidence but deliver judgment on the case as it stands. 


Reference accepted. 


PARMANAND PANDIT AND OTHERS (Plaintiffs) 
UEFSHS 
MATA DIN RAI AND OTUERS (Defendants) .* 


Transfer of Property Act, seclion 60—Clog on the equity of re- 


demption—IVhat amounts io—Morigage-deed— Conditions of — 
Impeding right of redemption even after redemption—|Vhether 
nifhiceble in law— Grove planted on mortgaged land by morl- 
gayee—Alortgagor’s assent obtained under section 63—Grove an 
accession and incapable of separate enfoyment—Alfortgagor 
bound to pay compensalion—Section 63, cl, (2)—Applicability 
of —Suit for redemption—The uses of a grove by grove-holder. 

Conditions which prevent or impede the 1ight of redemption 
even after redemption, if such conditions are entered into at 
the time when a mortgage is made, must be taken to be a clog 
on the equity of redemption. A subsequent contract, however, 
which modifies the right of redemption may not be such a clog. 
Although the principle underlying the rule of a clog on redemp- 
tion is very old yet it still prevails and will not permit any 
device or contrivance, being part of the mortgage transaction 
or contemporaneous with it, to prevent or impede redemption. 

Where a mortgage-deed contained an agreement that even 
after redemption the mortgagees would be allowed to retain the 
property on payment of a fixed rent but no perpetual lease 
was granted al the time of tlfe mortgage and where 25 yeais 
before the mortgagor’s suit for redemption, the mortgagees 
planted a grove on the mortgaged land with the assent of the 
mortgagor obtained within the meaning of section 63 of the 
Transfer of Property Act, held: | 


(1) that the agreement amounted to a clog on the equity of 
redemption and was,unenforceable in a court of equity. ‘The 
“mortgagor was, therefore, entitled to take possession of the 
land if he had paid the entire amount due. Mahomed Muse 
v, Jijibhai Bhagwan, 1, L. R,9 Bom., 524, Sheo Singh v, 
Birbahadur Singh, 6 1. C., 707 and Ankinedu v. Subbiah, 1, 
L. R, 35 Mad., 744, referred to and followed. 


(2) that the grove as a grove was both an accession ac- 
_ quired at the expense of the mortgagecs and was incapable of 
+ S. A. Nos 449 of 1923. 
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_ CIVIL - separate possession and, enjoyment, and, therefore, the moit ° 
..gagor was bound to take the land with the groveeand pay to 


ee _ the mortgagees the costs thereof. (Section 63. cl. (2) of the 
PARMA- . -Transfer of Property Act, referred to.) Raghunandan Rai v. 
NAND Raghunandan Pande, 19 A. L. J. R, 573, distinguished, 
PANDI I : - -o a 
oh _ [Per Muxkerst, J.—‘Thete are two uses of a grove: (1) the 
MATA DIN light to maintain the trees on the spot, and (2) the right to 
RAI remove the timber. Of these two rights one is capable of 


separate enjoyment and the other is not. It1s open tu the 
person occupying the grove to say that he would not enjoy it as 
a grove but he would enjoy the timber. In the latter case it 
would be open to the mortgagee toiemove the timber if the 
mortgagor is unwilling to pay for the same. ] 
SECOND APPEAL from a decree of J. ALLSOP Esq., District 
Judge of Ghazipur, modifying a decree of BABU LACHMAN PRASAD, 
Munsif of Muhammadabad. 


M. L. Agarwala, for the appellants, 
Uma Shankar Bajpai, for the respondents. 
The following judgments were delivered :— 


Siidmvi d: SULAIMAN, J.—This is a plaintiffs’ appeal arising oùt of a suit 
for redemption of a mortgage, dated the 18th of February, 1878, 
executed by the predecessors-in-title of the plaintiffs, in favour of 
the ancestors of the defendants. The mortgage was for a sum of 

Rs. 160 and was usufructuary. Among other conditions, it provided 
that the. mortgagees would be entitled to appropriate the profits in 
lieu of interest and that at the time of redemption, there would be 
no accounting between the parties. There was a further provision 
that if in Jeth of any year the principal sum was paid, then the pro- 

— m perty would be redeemed. There was a clause that even after 

redemption the mortgagees would not be ejected buat they would 
hold on the land as lessees on payment of annas 8 per bigha annually. 
There was a further provision that the mortgagees would be entitled 
cither to culliyate the land or to planta groye on it.” The moit- 
gagees,,some time after the mertegage, it is not quite clear when 
but at least more than 25 years before the suit, did planta grove 
consisting of numerous fruit trees like mangoes, jamun, mahua, guava 
etc. as well as a iarge number of shisham trees. 


® 
The plaintiffs claimed that tney were entitled to actual possession 
Gn payment of the principal sum only. _ The defendants contested 
the claim and pleaded that even after redtmption they were entitled 
eto hold on payment of the fixed rent. They further claimed that 
if possession was to be given to the plaintiffs, they must get full 
compensation for the grove which stands on the mortgaged land. + 


The court of first instance was of opinion that in spite of the 

clause entilling the mortgagees lo remain in possession as lessecs, 

*s the plaintiffs were entitled to actual possession of the land but that 
they must pay compensation. e It, however, assessed the compen- 
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* sation on the actual costs incurred which it fixed at Rs. 100. On 
appeal. the learned District Judge agreed with the view of the first 
court that the plaintiffs were entitled to actual possession of the land 
but thought that the compensation awarded was not fair. The value, 
of the grove, in his opinion, ought to have been taken into account. 
Ile accordingly remanded the case, and, after the findings were 
1eturned, he fixed thc compensation at Rs 1,800. 


The plaintiffs hare come up in appeal- to this Court and the 
defendants have filed cross-nbjections. In fact both the parties had 
also filed an appeal and cross-objections in the lower appellate court. 


On the appeal and the cross-objections two points arise for our 
determination. The first is whether the plaintiffs are entitled to 
actual possession of the leased land on redemption or whether the 
mortgagees should be allowed to retain possession as lessees even 
after the redemption. The second point is whether the plaintiffs are 
bound to pay any compensation, and, if so, how much. 


As to the first point, it seems to me that the cundition that even 
after redemption the mortgagees would hold on the land, was a clog 
on the equity of redemption. Conditions which prevent or impede 
the right of redemption even after redemption, if such conditions 
are entered into at the time when the mortgage is made, must be 
taken to be a clog on the cquity of redemption. On the other hand, 
a subsequent contract which modifies the right of -redemption may 
not be suchaclog. Although the principle underlying-the rule of 
a clog on redemption is very old yet it still prevails and will not 
permit any device or cuntrivance, being-part of the mortgage transac- 
tion or ` contemporaneous with it, to prevent or impede redemption. 
It follows that uny covenant under which some right -to retain 
possession is reserved to the mortgagee even after the -property is 
redeemed is% clog on redemption asit both prevents and impedes 
redemption. That such a clause amounts to a clog on redemption is 
covered ‘by authority. Tn the case of Mahomed Muse v. Jigibhat 
Bhagwan (‘), which was followed by a learned Judge. of this 
Court in the’case of SAco Singh N. Birbahadur Sin gh (7), and has 


been subsequently followed by the Madras High Court in the case of: 


Ankinedu v. Subbiah (°),a covenant under which the mortgagee, 
even after redemption, was entitled to retain the property on pay- 
ment of a fixed rent, was considered to be a clog on the equity of 
redemption and unenforceable in a court of equity. I am accordingly 
of opinion that the clause Cannot bind the mortgagor's representatives 
and that, therefore, if they have paid the entire amount due, they 
are entitled to take possession of the land unencumbered-of- any 
*contract for the grant of perpetual leasc. 


There is another grougd on which the clause allowing ies mort- 
gagees to remain in a as lessees is not enforceable. There 
(1) Li. R, 9 Bom., 52. (2) ÓI. C. 707 
ei L L. Ro 35 Mad., 744, 
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CIVIL was no perpetual lease granted at the time when the mortgage was ° 
made and the clause can at best amount to a contract for the grant 
of a perpetual lease after redemption. Itis apparent that if.owing 
PARMA- to failure of the mortgagors to redeem within 60 years there was no 
' Panpir redemption, the perpetual lease would not come into existence. As 
v. + a mere contract for the grant of a perpetual lease after an uncertain 
sa IN period of time, if any at all, the clause is no longer enforceable be- 
cause the original parties to it are all dead and the present plaintiffs 
Sulaiman, J. and defendants are their representatives. A contract for the grant 
of a lease does not run with the land and cannot, therefore, bind the 

representatives of the original parties thereto. 


The next question involves a consideration, in the first instance, 
of the question as to whether the grove is an accession within the 
meaning of section 63 of the Transfer of Property Act and whether, 
if an accession, it is oris not capable of separate possession or 
enjoyment. Iam of opinion that the grove as a@ grove is both an 
accession and is incapable of separate possession and enjoyment. 
The grove, in order to be enjoyed as a grove, has to be maintained 
and the fruits and produce of it are to be enjoyed. This cannot be 
done without detriment to the land on which the grove stands. On 
the other hand, if the grove were to be cut down, the timber can be 
removed and is capable of separate enjoyment. The case, therefore, 
in my opinion, is a case of an accession which has been acquired at 
the expense of the mortgagees, and if it is to be put to its full use, 
it is incapable of separate possession or enjoyment without detriment 
to the principal property. I have already referred to the clause in the 
mortgage-deed under which express power or consent was given to the 

s mortgagees to plant a grove if they liked. In pursuance of that assent 
~ Of the mortgagors the mortgagees have planted a grove which they 
were perfectly entitled todo. It is immaterial whether the assent 
was obtained previously or whether it was obtained just at the time 
when the grove was being planted. There was clearly an original 
assent given to the mortgagees within the meaning of section 63. 
It follows, therefore, that the grove as a grove has been acquired 
at the expense of the mortgagees, is not capable of separate enjoy- 
ment, and its accession has been made with the assent of the mort- 
gagors. Under these circumstances the mortgagees are entitled to 
insist that the plaintiffs-‘mortgagors must take the land with the 

erove and pay to the mortgagees the costs thereof. 

The learned Advocate for the appellants contends that the Full 
„Bench case of Raghunandan Rai y. Raghunandan Pande (*) is an 
“authority for the proposition that a grove is capable of separate 
enjoyment. Itis urged that unless it be supposed that that wag 
held by the Full Bench, it is not easy to see how the decree in that - 
case could have béen passed under which the mortgagor did-not get 
¢he grove or timber but the mortgagee was allowed to remove the 
timber and appropriate it. It is urged that if the Ful) Bench had 


(1) 19 AL. J. Ra 573. 
i ° 
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thought that a grove is incapable of separate enjoyment, then in the 
event of there being no assent of the mortgagors, the accession 
ought to have gone to the mortgagors with the land under the first 
paragraph of section 63. The learned Judges who formed the Full 
Bench, however, have nowhere said that a prove as a grove is 
capable of separate enjoyment. Iam not, therefore, bound to as- 
sume that this must have been their view simply because a con- 
trary result nfight appear to logically follow from a contrary 
hypothesis. That decision might have been based on the broad 
equitable ground that mortgagors are at best entitled to have the 
land restored in its previous condition and without the acquired 
accession which can be removed without detriment to the land. The 
Vull Bench case is distinguishable from the present case because 
in that case the alleged contract that the mortgagee would be entitled 
to planta grove, which had been pleaded in the written statement, 
was not proved to the satisfaction of the court below nor pressed 
before the Full Bench. In my opinion the present case comes 
exactly within the second clause of section 63 and the plaintiffs, 
therefore, are bound to take the land with the grove and pay for it. 


As regards the amount of compensation, the learned Judge has 
fixed Rs. 1,800 as a proper estiniate He has calculated the total 
amount that would have been spent for all these years in rearing 
up this grove and has come to the conclusion, to use his own words, 
that “it is impossible to make a very accurate estimate of the 
expenditure which the defendants have incurred, but it seems to 
me that a sum of Rs. 1,800 would be a fair estimate. As I have 
already remarked, the expenditure was incurred upon the faith of 
a promise made by the plaintiffs. If the present value of the grove 
is Rs. 2,300, it isa fair estimate to say that Rs. 1,800 was the 
capital spent,upon it”. It is clear, therefore, that his estimate of 
Rs 1,800 is of the total amount spent on the grove and does not 
include the value of the timber or the interest on the amount spent. 
It may be that in calculating the amount the learned Judge has 
included some interest though not full interest because the profits 
made by the mortgagees had been practically very little. The 
learned Judge had in his mind the principles which ought to govern 
the calculation of the estimate and, in my opinion, his estimate 
must bê accepted as a finding of fact. 


I would, therefore, dismiss both the appeal and cross-objections. 


MUKERJI, J.—1 entirelf agree with my learned brother that both 
the appeal and the cross-objection must be dismissed. 


As pointed out by my learned brother, there are two points in 
the case. (1) whether the agreement that the mortgagees were 
to continue in possession of the mortgaged land inspite of the receipt 
of the mortgage money was a clog on redemption and, therefore, 
must be disregarded and (2) whether the mortgagors should get the 
trees without payment. ° 
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In pursuance of an agreement in the mortgage-deed, the mort- 
eagees planted the grove. The question is whether in spete of their 
planting the grove, the agreement that the moitgagees were to 
continue in possession must be treated as unenforceabie in law. The 
principle on which the doctrine of clog on redemption is based has 
its origin in the law of England, but it has been recognised by 
British Indian Legislature, and, although the English law as such is 
not applicable to this country, the law enacted in India is to be 
enforced. That law is to be found in section 6o of the Transfer of 
Property Act. Itis sigmficant that the usual words to be found in 
so many sections of the Transfer of Property Act, namely ‘in the 
absence of a contract to the contrary’, do not find any place in section 
Goof the Transfer of Property Act. The rule enacted thereby is 
this Whenever the principal mortgage money has fallen due, the 
mortgagor on payment to the mortgagee may require the latter (a) 
to deliver the mortgage-deed, (#) to deliver possession, (¢) to re- 
transfer the property. This section 60 came in for interpretation 
by their Lordships of the Privy Council in the case of Mohamad 
Sher Khan v. Raja Seth Swami Dayal (*), and their Lordships 
remarked that the language of the section was unqualified. It seems 
to me to be clear, both on the language of the law and on authority, 
that any agreement contained in the mortgage-deed which prevents 
the mortgagor from acquiring possession of the property on payment 
of the mortgage money is not enforceable, and must be disregarded. 
The mortgagor has an absolute right to get back the property on 
payment. Of course where there is a subsequent transaction which 
extinguishes or modifies the right to redeem which the mortgagor 
possesses, the matter would be different. Such a case is provided 
for by the second paragraph of section 60o. The first question, there- 
fore, must be answered in favour of the mortgagors. 


The second question is whether the morteagors ought to have 
the grove without payment. Section 63 is the law on the point. 
The grove is an accession and, therefore, under the gcheral law as 
enacted in paragraph 1 of section e63, it ought to go with the Jand 
to the mortgagors. There are, however, certain exceptions enacted. 
The first one is that where the mortgagee has spent money to acquire 
an accession and the accession is capable of separate enjoyment 
without detriment to the principal property, the mortgagor cannot 
have it withuot paying for the same. The question is whether a 
grove is a property which is capable cf separate enjoyment. If it 
be capable of separate enjoyment without detriment to the principal 
‘property, the mortgagor must pay for it if he wants to get it. There 
can be no doubt that there are two uses of the grove. A grove 
involves the right to maintain the trees on the spot. Tt also includes 
aright to remove the timber. Of thee two rights that exist in the 
holder of the grove, one is capable of separate enjoyment and the 
other is not. Ifthe owner of the grove wants to enjoy it with 

(1) 20 ASL. J. R., 476. 
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the trees standing on the spot, he cannot enjoy the trees as apart 
trom the fand. On the other hand, if he wants to cut down the 
trees, he can separately enjoy the timber. That being the case, it 
must be taken that the question is not capable of afi answer 
without losing sight of the fact that a grove can be put to two 
uses. Itis no doubt open to the person occupying the grove to 
say that he would not enjoy it as a grove but he would enjoy the 
timber. In the latter case, it would be open to the mortgagee 
to remove the timber if the mortgagor is not willing to pay for the 
sdme. This was held by me to be the law in Chhakauri Singh v. 
Ram Brichh Singh C), decided on the 27th of November, 1924. 
A similar view was taken inthe F. B. case of Raghu Nandan v. 
Raghu Nandan (°). ` 


In this particular casc, the mortgagees say that they are not 
disposed to cut and remove the timber and they want to enjoy the 
grove as a grove. Now the question is whether they can do so, if 
the mortgagors are unwilling to pay for it. I agree with my learned 
brother that the mortgagees cannot enjoy the grove apart from the 
land itself. That being the case, the grove must go with the land. 
I have already stated that here the mortgagees are unwilling to cut 
and remove the timber. 


The next question 1s whether we can compel the mortgagors to 
pay for the grove, that is to say, the trees as they are standing on 
the spot. There are two cases in which the mortgagor can be com- 
pelled to pay for the accession, namely (1) where the accession is 
necessary for the preservation of the property and (2) where the 
accession was acquired with the assent of the mortgagor. Thisis a 
case in which the accession was acquired with the assent of the 
mortgagors. , The mortgagors not only said that the mortgagees 
might plant a grove but they promised that they would ‘not take 
back the land at all. In the circumstances, the mortgdgors must 
pay compensation. _ 

By THE CourtT.—The decreeeof the court below is maintained 
and the appeal and the cross-objections are dismissed with costs: 
Appeal dismissed, 
fo (1) S. A. No. 770 of 1923, 
(2) [1921] 19 A. L. J. R, 573. 
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PRIVY COUNCIL. 


CRIM NAL 


oo BARENDRA KUMAR GHOSH 
es Versus 


October, 23. EMPEROR.* 


LORD Indian Penal Code (Act XV of 1860), seclion 34, interpretation 
ATKINSON, of—Different acts done by different persons with aview to 
ak commilling a particular crime—Laability of all for the result— 

SIR JOHN Sections 33, 37, 38, 114 and 149 of the Penal Code—Inter preta- 
EDOFP, lion of staiute—Appeal to Privy Council against decision of 
Full Bench of High Court dismissing accused’s application for 
sevtew of sentence upon Advocate-General’s certificaie—Letters 
Patent (Calcutia), Aris. 25, 26, 41—Special leave in criminal 
matters—When Privy Council will not grant or ‘entertain 
application for—Error in summing-up to fury—When not had 
ing the due course of justice—Amounling to amere trregularily 

and not a misdirection—Point not raised at the trial. 


Section 34 of the Indian Penal Code deals with the doing 
of separate acts, similar or diverse, by several persons; if all 
are donc in furtherance of a common intention, each person 
is liable for the result of them all, as if he had done them 
himself, “That act” and ‘the act” in the latter part of the 
section include the whole of the action covered by “a criminal 
act” in the first part of the section. 


Sections 149 and 114, I. P. C., referred to and considered, 
Sections 149 and 114, I. P. C., distinguished. P l 


Section 114 deals with the case where there has been the 
crime of abetment, but where also there has. been the actual 
commission of the crime abetted and the abettor has been 
present thereat, Instead of the crime being stiJl abetment 
with circumstances of aggravation, the crime becomes the very 
crime abetted. The sectién is evidentiary not punitory. 
Because participation de facto may sometimes be obscure in 
detail, it is established by the presumption juris et de jure 
that actual presence plus prior abetment can mean nothing 
else but participation, ‘The presumption raised by section 114 
brings the case within the ambit of section 34, 


If to presence at the commission of the offence abetted, 
there is added proof of participation in the offence, the abettor 
e may also be convicted under section 34. 


The Indian Penal Code has first of all to be construed iR 

o accordance with its natural meaning and irrespective of any 
assumed intention on the part of its framers to leave unaltered 

the law as it existed before. It is, however, equally true that 

° the code must not be assumed to have sought to introduce 


* P. C. A. No 1 of 1924, 
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differences from the prior law. It continues to employ some CRIMINAL 

of the older technical terms without even defining them, as ace 

ih the case of abetment. It abandons others such as the tie 

principal in the first or second degree, but it must not be BARENDRA 

supposed that, because it ceases to use the terms; it does not KUMAR 

intend to provide for the ideas which those terms, however GHOSH 

imperfectly, expressed, ie ag 
Emperor v. Nirmal Kania Roy, 1, L. R., 41 Cal, 1072 and 

Emperor v. Profuila Kumar Mazumdar, 1.1L, R., 50 Cal., 41, 

overruled. King-Emperor v. Barendra Kumar Ghosh, [1923] 

I. L. R., affirmed, 


The Privy Council must not be understood as giving any 
encouragement to appeal in criminal matters under Art. 41 of 
the Letters Patent, where no point of law has been raised by 
the trial Judge under Art, 25, nor should persons appealing 
from a decision in review passed bya Full Bench upon a 
certificate of the Advocate-General assume that an application 
for special leave to appeal as an alternative will be granted or 
even entertained by the Judicial Committee. 


Subrahmania Ayyar v. King-Lmperor, I. L. R., 25 Mad., 
Gr, referred to, 


Where the facts were the same, the evidence the same, the 
guilt the same andthe punishment the same, but the trial 
Judge, in his summing-up to the jury erred in indicting the 
accused under the section which charged the ful! offence 
instead of under the sections which charged an attempt at or 
an abetting of the full offence, and this error could have becn 
corrected in time, if the accused’ had put his counsel in a 
position to raise his defence clearly and in due form at the 
trial, held, that there was no misdirection in the summing-up by 
the Judge to the jury affecting the due course of justice and 
the right of the accused to be fairly tried according to law 
within the strict and narrow limits which have long been Jaid 
down by their Lordships’ Board when special leave to appeal 
is asked for in criminal mattets. 


The decision of a Full Bench upon a review of a judgment 
or sentence passed on an accused person by a Judge of the 
High Court exercising its original criminal jurisdiction, held 
in pursuance of a certificate of the Advocate-General given 
under Art. 26 of the Letters Patent (Calcutta) is not a judg- 
ment, order or sentence of the High Court made in the exercise 
of its original jurisdiction within the meaning of Art. 4r. 


APPEAL from an order of the High Court of Calcutta brought in 
_ atriminal matter under Art. 41 of the Letters Patent. 


The facts of the case are sct out in the judgment. 

L DeGruyther, K. C. and Wallach, for the appellant 

Dunne, K. C. and Kenworthy Browne, for the respondent 
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The following judgment was delivered by 


LORD SUMNER.—This was-an appeal from the High Court of 
Calcutta brought in a criminal matter under Art. 41 of the Letters 
Patent. The Trial Judge reserved no question of law and the case 
came to the High Court on the certificate of the Advocate-General 
of Bengal under Art. 26. Objection was taken at their Lordships’ 
bar to the competence of this appeal on the ground that Art. 41 
does not give an appeal to thei: Lordships from the determination 
of the High Court, unless the case came before that Court at the 
instance of the Trial Judge. Thereupon the appellant applied in the 
alternative for special leave to appeal. The materials being the 
same in both proceedings though the questions arising are not 
identical, their Lordships were able to decide the appeal and the 
application together and, in view of the gravity and urgency of the 
case, they dispensed with a formal petition for special leave to 
appeal. After hearing - the arguments, they announced last July the 
substance of the advice, which they would humbly tender to His 
Majesty, namely, that the appeal should be dismissed. At the same 
time their Lordships intimated that they were unable to advise that 
the application for special leave to appeal should be granted. The 
reasons are as follows. 


On August 3rd, 1923, the Sub-Postmaster at Sankaritolla Post 
Office was counting money at his table in the back room, when 
several men appeared at the door which leads into the room from 
a courtyard, and, when just inside the door, called on him to 
give up the money. Almost immediately afterwards they fired 
pistols at him. He was hit in two places,in one hand and near 
the armpit, and died almost at once. Without taking any money 
the assailants fled, separating as they ran. One man, though he 
fired his pistol several times, was pursued by a post office assistant 
and others with commendable tenacity and courage, and eventually 
was secured just after he had thrown it away. This man was the 
appellant; the others escaped. The pistol was at once picked up and 
was produced at the trial. ; 


There was evidence for the prosecution, such as the jury was 
entitled to act upon, that threc men fired at the postmaster, of whom 
the appellant was one; that he wore distinctive clothes by Which he 
could be and was identified; and that, while these men were just 
inside the room, another was visible from the room through the 
door standing close to the others but just outside on the doorstep 
in the courtyard. This man was armed but did not fire. 


Except for a doubt as to the total number of the men concernes| 
in the attack, most of the witnesses concurring in the above state- 
ment while ultimately the prisoner mid they were only three in 
number, the evidencc of the eye-witnesses was consistent and uniform. 
The pistol thrown away by the prisoner was a German automatic 


self-ejecting pistol. An ejected shell was found just inside the room 
° + 
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near the door,’ and it fitted this pistol. The bullet which killed the 
postmaster’ was cut out of his back and was produced, and it also 
fitted the ejected shell and the pistol carried by the prisoner. This 
bullet was distinctively of German make. It was not however 
conclusively proved that no other assailant had a similar pistol to 
that which the prisoner had or used a similar bullet to that found 
in the deceased, 


The appellant was.defended by five counsel. A few of the 
witnesses were cross-examined by them but very sparingly, and only 
to test their adherence to their evidence givenin chief. Most of 
them were not cross-examined at all. No affirmative defence was 
indicated in any part of this cross-examination and no witnesses 
were called on the part of the prisoner, but after the case for the 
prosecution was closed, the prisoner made an oral statement, which 
of course was not on oath and was not cross-examined to. Here 
for the first time some foundation was laid, though vaguely, for 
what eventually became the case raised on this appeal. 


According to the prisoner, he was the man outside the 
room. “He said that he stood in the courtyard and was very muth 
frightened. ‘The prosecution had left his purpose to be inferred 
from his position and his action. Whether he was present as one 
of the firing party or as its commander or as its reserve or its senti- 
nel was of no special importance on the case made for the Crown. 
What was singular was the prisoner's own reticence on these matters. 
He dealt with none of them. Why he was there atall and why 
he did not take himself off again he did not say, nor did he even 
indicate his-precise position in the yard. Accordingly the evidence 
called by the prosécution;:that the man outside was close to-the men 
inside and, being visible by those within, would also see what went 
on within, was never challenged at all. “ The appellant’s account was: 
“I took my-stand on the portico ”—this ran round two sides of the 
courtyard and according to the plan is consistent with a position on 
the steps of the doorway— 

“ After a minute I heard two MPN dum dinn; when I heard 
{he sounds I was confused. I perspired heavily and could not 
remember anything. Afterwards I heard chor chor; not find- 
ing the others there, I ran away.” 

Finally he said (and it was to this that the only affirmative part 
of his counsel’s cross-examination was directed) — 

"Ihave never assaulted anyone inmy life, ‘This is my 
first offence. I throw myself on the mercy of the Court, Ie 
was married hardly three months ago.” 


The charges preferred were murder under section 302 of the 
Indian Penal Code, and veluntarily causing hurt under section 394, 
while jointly concerned in an attempted robbery. To the first 
charge he pleaded not guilty. To the second he pleaded guilty of 
robbery Their Lordships do not pause to remark on the inconsisten 
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cy of this Jatter plea with the argument subsequently advanced in 
the High Court. There were further charges of attempted murder 
and attempt to commit culpable homicide, which were abandoned 
by the prosecution at the outset. 


The learned Trial Judge, PAGE, J., directed the jury carefully, 
upon the footing, that the prisoner was one of the men inside the 
room, that he was one of those who fired, and might be the man 
who fired the fatal shot, and that in any event, if they were satisfied 
in terms of section 34 of the Code, that the postmaster was killed 
in furtherance of the common intent ofall, then the prisoner was 
guilty of murder, whether he fired the fatal shot or no. He did 
not deal with the prisoner's statement until the prosecuting counsel 
reminded him of it, when he told the jury that its weight was for 
them, but it formed part of the evidence which they had to consider. 
He‘ gave no express direction on the subject either of attempted 
murder or of abetting murder. It appears to their Lordships that, 
as the whole summing-up was rested, in sentences mofe than once 
repeated, upon the prisoner being one of those inside the room and 
on his firing at the postmaster, the direction to the jury to take his 
statement into account might well be understood as impliedly ins- 
tructing them to acquit, if they believed his whole statement as to 
his action and his connection with the murder to be true, since in 
that case the conditions would not be fulfilled on which throughout 
the summing-up it was stated that the guilt of the accused must 
rest. This view, however, was not put forward in the Court below, 
and their Lordships are quite satisfied to deal with the matter as it 
was presented to the High Court upon the question of misdirection. 

The note oft he defence submitted, which was taken by the Trial 
Judge, is as follows: ‘ No evidence of murder, because no evidence 
that prisoner killed him.” This he overruled, saying quite rightly 
“there is evidence that accused fired the fatal shot”. If the defence 
subsequently raised before the High Court had been put before him. 
intelligibly, 1t should have been a submission that the jury ought to 
acquit if they thought that the actused either fired and missed or 
did not fire at all, and that they must not find that he fired the fatal 
shot without weighing the fact that the prosecution had not actuaily 
proved that neither of the other men fired from a German awomatic 
pistol like the prisoner’s, though there was evidence making it 
improbable that they were armed as he was. As to the subsequent 
defence resting on abctment, it does not appear to have been thought 
pf at all. It would be a circumstance proper to be considered on 
the application for special Icave, that, neither in cross-examination 
nor in argument before the verdict was found, was any point abouts 
abetment taken, nor was even any point as to an attempt clearly 
urged. Tt was not too late to have amerfded the charge and to have 
given further directions to the jury (Criminal Procedure Code, 
Section 227) and points not properly raised at the trial are not 
points which, in ordinary circumstances, deserve much consider 
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ation as grounds for special leave. In the present case, however, 
their Lordships think it unnecessary to dwell further on this matter. 


In the period of over sixty years which have elapsed since the 
Indian Penal Code came into force, a very large number of cases 
have of course been reported, in which joint commission of crime, 
attempts to commit crime, and abetments of crime, in many and 
very various ferms, have been the subject of judicial rulings. With 
insignificant exceptions the Code has been interpreted in all the 
Indian Courts down to a few years ago in conformity with the Eng- 
lish law existing in 1860. l 


The learned Judges in the High Court examined the authorities 
so fully and exhaustively that it would serve no good purpose if 
theii Lordships were to discuss them again seriatim. The chief 
authority for the appellant isa decision of STEPHEN, J., in 1914, 
in Limperor v. Nirmal Kauta Roy (*), a casein which two men, 
obviously acting in concert, having both fired at a policeman, one 
hitting and killing him and the other failing to hit him at all, that 
learned Judge directed the acquittal of the latter, who was charged 
under Sections 302/34 with murder. He held that, applying 
Section 34 to the case, the criminal act was the killing of the 
policeman: that only one man killed him, not both: that all the 
prisoner did was to try to kill him, and that the criminal 
act charged was not done by several persons at all, that is to say 
was not under the circumstances a joint act, and he added “ the 
only act he can be liable for under the section is one dune by 
several persons, of. whom he was one, that is by the man who 
escaped and himself....In order to make the accused liable for 
murder under Section 34 it would be necessary to say that an offence 
and an attempt to commit it are the same ‘act,’ which seems to 
me not to Be the case.” This view of the meaning of Section 34 
was adopted in Emperor x. Profulla Kumar Masumdar (°) the 
High Court. observing that “Section 34 does not créate an offence 
—the provisions thereof merely lay down a rule of law.” Reference 
may also be made to 40 All., 103 and [1919], Punjab Record Crimi 
nal Rulings, Nos. 21 and 24. 


Before 1914 there seems to have been no case in Bengal in 
which thé.view of Section 34 formulated by STEPHEN, J., in Vé2aal’s 
case was adopted by any judge, while the cases to the contrary are 
numerous. It is evident tbat till then the view now contended 
for had a very small place in the voluminous body of criminal 
decisions, and it has since been as often criticised as followed, and 
more often than not has been disregarded altogether. This is so 
in all the courts in India. The doing to death of one person at the 
hands of several by blows os stabs, under circumstances ın which 
it can never be known which blow or blade actually extinguished 
life, if indeed one only produced that result, is common in criminal 

(1) [1914] I, L, R., 41 Cal., 1072, (2) ILL. R., go Cal, 41, 
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experience and the impossibility of doing justice, if the crime in 
such cases is the crime of attempted murder only, has beén generally 
felt. It is not often that a case is found where several shots can 
be proved and yet theie is only one wound, but even in such 
circumstances it is obvious that the rule ought to be the same as 
in the wider class, unless the words of the Code clearly negative 
it- Of course questions arise in such cases as to the gxtent to which 
the common intention and the common contemplation of the gravest 
consequences may have gone, and participation in a joint crime, 
as distinguished from mere presence at the scene of its commission, 
is often a matter not easy to decide in complex states of fact, but 
the rule is one that has never left the Indian Courts in much doubt. 
As illustrations of the course of’ decision, reference may be made 
to the cases of Jan Mahomed C), Mahabir (°), Keshwar Lal 
Shaha (©), Gouridas Namasudra (*), Kanhai (©) and Manindra 
Chandra Ghose ($). l 


The appellant’s argument is, in brief, that in Section 34 “a 
criminal act,’ in so far as murder ıs concerned, means an act which 
takes life criminally within Section 302, „because the section con- 
cludes by saying “is liable for that act in the same manner.as if 
the act were done by himself alone,” and there 1s no act done by 
himself alone, which could make a man liable to be punished as a 
murderer, except an act done by himself and fatal to lus victim. 
Thus the effect is that, where each of several persons does some- 
thing criminal, all acting in furtherance of a common intention, each 
is punishable for what he has done, as if he had done it by himself. 
Such a proposition was not worth enacting, for, if a man has dane 
something criminal in itself, he must be punishable for it, and none- 
theless so that others were doing other criminal acts of their own 
al the same time and in furtherance of an intention common ‘to 
al. It follows from the appellant’s argument that the section only 
applies to cases where, several persons (acting in ‘furtherancé of 
a common intention) do some fatal act which one could do by 
himself. Criminal action, which takes the form of acts-by several 
persons, in their united effect producing one result, must then be 
caught under some other section and, except in the case of unlawful 
assembly, is caught under attempts or abetment. By wayof illus- 
tration it may be noted that, in effect, this means, that if three 
assailants simultaneously fire at their victim and lodge three Bullets 
in his brain, all may be murderers, bêt, if one bullet only grazes 


e his ear, one of them is not a murderer and, each being entitled to 


the benefit of the doubt, all must be acquitted of murder, unless 
the evidence inclines in favour of the marksmanship of two or of 
one. 

This argument evidently fixes att&ntion exclusively upon the 
accused person’s own act. Intention to kill and resulting death 


C) [1864] I. W. R. Ci. R., 49, (2) [1899] 21 All, 263. 
{3 [1902| 29 Cal., 496. (4) [1908] 36 Cal., 659. 
5) 35 All, 329. ; e (6)  f1913] 41 Cal, 154. 
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accordingly are not enough: there must be proved an act, which 
kills, done eby several persons and corresponding to, if not identical 
with, the same fatal act done by one. The answer is that, if this 
construction 1s adopted, it defeats itself, for several persons cannot 


do the same act as one of them does. They may do acts identically 


similar, bat the act of each is his own, and because ıt is his own and 
is relative to himself, ıt ıs not the act of another or the same as 
thai other's acl. The result is that Section 34, construed thus, 
has no content and is useless Before the lligh Cowt the appel- 
lant’s counsel put an illustration of their own, which may be taken 
now, because, the whole range of feasible illustrations being ex- 
traordinarily small, this one is equally exact in theory and paradoxical 
in practice. Suppose two men tie a rope round the neck of a 
third and pul] opposite ends of the rope till he is strangled ‘This 
they said really is an instance of a case under Section 34. Really it ts 
not. Obviously cach is pulling his own end ol the iope, with his 
own strength, standing in the position that he chooses to take up, and 
exerting himself ın the way that is natural to him, in a werd in a way 
that is his. Letu be that in effect cach pulls as hard as the other and 
at the same time and that both equally contribute to the result Still 
the act, for which either would be lable, if done by himself alone, 
is precisely not the act done by the other person. There aie two 
acts, for which both actors ought to suffer death, separately done 
by two persons but identically similar Let us add the element, that 
neither act without the other would have been fatal; so that the fatal 
effect was the cumulative result of the acts of both. Even this 
docs not make either person do what the other person docs: it. 
merely makes the act, for which he would be liable if done by himsoif 
alone, an attempt to murder and not an act of murder and accordingly 
the case is not an illustration of Section 34. To this the reply was 
made before the High Court, that, in a case where death results 
fiom the cumulative effect of difterent acts, each actor must be 
deemed guilty of murder, though whether because it cannot be shown 
that it was not his acl alone which fook the victim's life, or because 
the absurdity of the argument had to be disclaimed somehow, it is 
not easy to determine. Yet absurd it is, and absurd ıt must remain. 
“Where two men have done aman to death,” said the learned 
counsel Record 127), “your Lordships will not inquire into the 
individual elfect of each blow: but the point I am insisting on is 
that the doing to death must have been the joint acts of both” This 
concession, rational enough in itself, is another way of saying that 
the section really means “when a joint criminal act has been done 
by the acts of two persons in furtherance of a common intention 
each is liable for that joint criminal act, as if he had donc ıt ail by 
himself.” On the other hand, if it is read as the appellant reads it, 
then, returning to the illustration of the rope, if both men are charged 
together but each is to be made liable for his act only and as if he 
had done it by himself, each can say that the prosecution has not 
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discharged the onus, for no more is proved against him than an 
attempt, which might not have succeeded in the absence bf the other 
party charged. Thus both will be acquitted of murder, and will 
only be convicted of an attempt, although the victim is and remains 
a murdered man. If, on the other hand, cach were tried separately 
by different juies, either jury or both, taking the view that the 
violence used by the man before them killed the man, whom they 
knew to be dead, might return unimpeachable verdicts of murder, 
and then both men would be justly hanged. 


As soon, however, as the other sections of this part of the Code 
are looked at, it becomes plain that the words of Section 34 are 
not. to be evisccrated by reading them in this exceedingly limited 
sense. By Section 33 a criminal act in Section 34 includes a series 
of acts and, further, “act” includes omission to act, for example, 
an omission to interfere in order to prevent a murder being done 
before one’s very eyes. By Section 37, when any offence is com- 
mitted by means of several acts, whocver mtentionally co-operates 
in the commission of that offence by doing any one of those acts, 
either singly or jointly with any other person, commits that offence. 
Even if the appellant did nothing as he stood outside the door, it is 
to be remembered that in crimes as in other things “ they also serve 
who only stand and wait’. By Section 38, when several persons 
are engaged or concerned in the commission of a criminal act, they 
may be guilty of different offences by means of that act. Read 
together, these sections are reasonably piain. Section 34 deals with 
the doing of separate acts, simila: or diverse by several persons ; if 
all are done in fwtherance of a common intention, each person is 
liable for the result of them all,as if he had done them himself, 
for “ that act’’ and “the act '’ in the latter part of the section must 
include the whole action covered by “a criminal acé” in the first 
part, because they refer to it. Section 37 provides that, when several 
acts are done so as to result together in the commission of an offence, 
the doing of any onc of them, with an intention to co-6pcrate in the 
offence (which may not be the same as an intention common to all), 
makes the actor liable to be punished fm the commission of the 
offence. Section 38 provides for different punishments for different 
offences as an alternative to one punishment for one offence, whether 
the persons engaged or concerned in the commission of a criminal 
act are set in motion by the one intention or by the other. 


The other part of the appellant's argument rests on Sections 114 
and 149, and it is said that, if Section 34 bears the meaning adopted 
by the High Court, these sections are otiose. Section 149, however, 
is certainly not otiose, for in any case it creates a specific offertce | 
and deals with the punishment of thaj offence alone. It postulates 
an assembly of five or more persons having a common object viz., 
oye of those named in Section 141. R. v. Sabed Aii (*), and then 

(1) «tt Beag. L. R.. 359. 
. @«@ 
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the doing gf acts by membeis of it ın prosecution of that object. 
There is a ditference between object and intention, for, though their 
object is common, the intentions of the several members may differ 
and indced may be similar only in respect that they are all unlawfui, 
while the clement of participation in action, which is the leading 
feature of Section 34, is replaced in Section 149 by membership of 
the assembly at the time of the committing of the offence Both 
sections deal with combinations of persons, who become punishable 
as sharers in an offence Thus they have a certain resemblance and 
may to some extent overlap, but Section 149 cannot at any rate 
relegale Section 34 to the position of dealing only with joint action 
by the commission of identically similar criminal acts, a kind of case 
which is not in itself deserving of separate treatment at all. 


As to Section 114, it is a provision which is only brought into 
operation when circumstances amounting to abetment of a particular 
crime haye first been proved, and then the presence of the accused 
at the commission of that cme is proved in addition; Abi Misses 
v. Lachmi Narain ('). Abetment does not in itself involve the 
actual commission of the crime abetted. It is a crime apart. Section 
114 deais with the case, where there has been the crime of abet- 
ment, but where also there has been actual commission of the crime 
abetted and the abettor has been present thereat, and the way in 
which it deals with such a case is this Instead of the crime being 
still abelment with circumstances of aggvavation, the crime becomes 
the very crime abetted The section is evidentiary not punitory 
Because participation de facto (as this case shows) may sometimes 
be obscure in detail, itis established by the presumption furis et de 
jure that actual presence plus prior abetment can mean nothing 
clse but participation The presumption raised by Section 114 
brings the caSe within the ambit of Section 34. 


The prosecution gave no evidence of any prior connection 
ul the accused with the crime, but began the case at the time when 
the assailants appeared at the posteoffice. The discovery of sundry 
pistols and daggers among the appellant’s effects, some hours after 
the crime, was proved but not that they were those used in the 
commission of the murder. There was nothing in the prosccution’s 
case to Show that he had instigated or aided the commission of the 
crime before the actual commission began. The evidence on this 
matter was wholly suppliedeby the prisoner himself. His statement 
was that earlier in the day, when he was reclining on his couch after 


a @ 
a meal, “one, whom he knew to be a God-fearing man and a man of 


leaning,”’ came and took him to a house, where he found two young 

men. Were he was solicited to go with them in order to commit a 

dacoity, and when he reluctantly consented and was shown how to 

use the pistol with which, hke the others, he was then supplied, he 

stipulated that he was not to bea party to any dacoity or murder 

and was told there was to be no mlirder and he was to be there 
(1) [192M] I. Is. R., 27 Cal, 566, 
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merely for show Itis plain from his statement that these persons 
had some hold over him, for when, by way of excusing “himself, he 
had said, “My brotheris in Government service and draws large 
pay. The money I earn is enough for me,” he states that the other 
man “looked at me for atime [Í could not speak ’’; and when he 
had been told that he was to be there only for show, he adds, “I 
was not in a position to speak. J went with them.” , Thus his state- 
ment goes at most to abetting a dacoity, the crime to the actual 
commission of which he pleaded guilty, but, as he had stipulated 
with success that there was to be no murder, it is not itself a state- 
ment showing an abetment of murder. Strictly, therefore, there was 
no evidence of any such abetment as has to be proved before Section 
114 comes into operation As to the appellant's presence at the 
post office, it has been already pointed out that he gave no explana- 
tion of it at all, but his story was much more consistent with par- 
ticipation in the actual commission of the crime than with’ meic 
bodily presence after previous abetment. Indeed, he says that, 
when he ran away, the others had already disappeared; thus it would 
seem that he covered their retreat At any rate, his statement 
supports presence by way of actual paiticipation in the criminal act 
or series of acts by which the postmaster was killed rather than such 
conduct as adds to previous abetment bodily presence at the com- 
mission of the crime abetted and nothing more, and Section 114 was 
never really made applicable for want of proof of abetment of the 
very crime, at the commission of which the appellant was actually 
present. 

For these reasons thetr Lordships think that only the must 
unsubstantial foundation was Jaid for any discussion of Section 114 
at all, but, as it was fully considered hy the High Court, they state 
their own concurrence in the conclusion of the learned Judges below. 
Even it it be the case that the accused could have been convicted 
as an abettor, present at the commission of the offence, this is not 
to say that, if to presence there is added proof of participation, he 
could not also be convicted undersSections 34 and 302. Participation 
must depend on the facts, but it is not negatived merely because 
actual presence and prior abetment are proved. 


Their Lordships do not think it useful to go at lengthjnto the 
history of the preparation and enactment of the provisions of the 
Indian Penal Code, which played no inconsiderable part in the dis- 
cussion of this subject in India. That the criminal law of India is 


, prescribed by and, so far as it goes, is contained in the Indian Penal 


Code; that accordingly (as the Code itself shows) the criminal law 
of India and that of England differ in sundry respects; and that the 
Code has first of all to be construed in accordance with its natural 
meaning and irrespective of any assunfed intention on the part of 
its framers to leave unaltered the law as it cxisted before, are, though 
commonplaces, considerations which it 1s imporlant never to forget. 


It is, however, equally truc that the Code must not be assumed to 
. € 
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have sought to introduce differences from the prior law. It continucs 
lo employ *some of the older technical terms without even defining 
them, as inthe case of abetment. It abandons others, such as 
principal in the first or the second degree, but it must not be 
supposed that, because it ceases to use the terms, it does not intend 
to provide for the ideas which those terms, however imperfectly, 
expressed. One object which those who framed the Code had in 
view, was to simplify the law; and to get rid of the terms “principal 
in the first degree’ and “principal in the second degree” and others 
was no doubt astepin that direction, but to introduce a gencral 
section, Section 34, which has little, if any, content, and to attach a 
wholly new importance to abetments and attempts, was to complicate 
not to simplify the administration of the law, for participation and 
joint action in the actual commission of crime are, in substance, 
matters which stand in antithesis to abetments or attempts. If 
Section 34 was deliberately reduced to the mere simultaneous doing 
in concert of identical criminal acts, for which separate convictions 
for the same offence could have been obtained, no small part of the 
cases which are brought by their circumstances within participation 
and joint commission would be omitted from the Code altogether. 
If the appellant's argument were to be adopted, the Code, during 
its early years, before the words “ın furtherance of the common 
intention of all” were added to Section 34, really enacted that each 
person is liable criminally for what he does himself, as if he had 
dune it by himself, even though others did something at the same 
time as he did. This actually negatives participation altogether and 
the amendment was needless, for the original words expressed all 
that the appellant contends ‘that the amended section expresses. One 
joint transaction by several 1s merely resolved into separate several 
actions, and {he actor in each answers for himself, no Jess and no mote 
than if the other actors had not been there. This got rid of question 
about principals in the first or the second degree by ignoring them, 
and the objcct of the framers of the Code was attained. In truth, 
however, the amending words introduced, as an essential part of the 
section, the element of a common intention piescnbing the condition, 
under which each might be criminally liable when there are several 
actors Instead of enacting in effect that participation as such might 
be ign8red, which is what the argument amounts to, the amended 
section said that,if there was action in furtherance of a common 
intention, the individual çame under a special liability thereby, a 
change altogether repugnant to the suggested view of the originaj 
section. Really the amendment is an amendment, in any true sense 
ol the word, only if the original object was to punish participants 
by making one man answerable for what another does, provided what 
is done is done in furthegance of a common Intention, and if the 
amendment then defines more precisely the conditions under which 
this vicarious or collective liability arises. In other words, “a 
criminal act” means that unity of eriminal behaviour, which results 
e e 
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in something, for which an individual would be punishable, if il were 
all done by himself alone, that is, in a climinal offence. 


Their Lordships are accordingly of opmion that the Full Bench 
of the High Court rightly construed Section 34 of the Indian Penal 
Code, and that the view taken of itin Nò mal Kanta Roy's case is 
not correct. This disposes of the main question raised in the appeal 
and in the application for special leave. Assuming that PAGE, J., 
in taking the view of Section 34 which he did take, directed the 
jury correctly on the subject, there is admittedly little left in the 
gencial objections to his summing-up. It was very fully examined 
by the Full Bench of the High Court and the learned Judges were 
unanimously of opinion that ıt did not call for any review Their 
Lordships do not think it necessary to re-examine it sentence by 
sentence, or to reiterate the reasuns which the learned Judges gaye 
for their conclusion. Tt is enough to say that, having fully considered 
the summing-up themselves, they entirely concur in the conclusion 
of the Full Bench. The leamed Judge’s direction was nut erroncous 
in point of law, and it sufficiently dealt with the material facts. It, 
therefore contained no misdirection: still Jess was it such a sumniing- 
up as ailected the due course of justice and-the right of the prisoner 
to be fairly tried according to law within the strict and narrow limits, 
which have long been laid down by their Lordships Board when 
special leave to appeal is asked for in crimmal matters. 


The argument against the competence of the appeal was sub- 
stantially as follows. Subject to the satisfaction of the conditions 
which Art. 4t contains, the appeal is a limited appeal as of right, 
and must, therefore, be strictly construed, It is given tn two cases 
only, and beyond those cases any appeal is incompetent. The two 
cases are these: first, that the High Court, in the exercise of its 
orignal criminal jurisdiction, has passed a judgmett, order or 
sentence ; and, second, that there has been a criminal case where the 
Court, exercising original jurisdiction in that case, has itself reserved 
a point or points of law for the opinion of the J ligh Court. The 
present case docs not fall witht the words “ from any judgment 
order or sentence of the said High Court of Judicature... made 
in the exercise of original criminal jurisdiction ” but it must be 
brought within the second alternative. Now, the Advyocate-General 
of Bengal, under Art. 26 of the Letters Patent, granted his certificate 
that in his judgment “whether the alleged direction or the alleged 
omission to direct the jury do not in JaW amount to a misdirection 
should be further considered by the said High Court.” After full 
Consideration of the question so raised, the Full Bench of the High 
Court made its order in the following terms: “ The order of the* 
Court is that the application made by the prisoner under ciause 26 
of the Letters Patent do stand dismissed ’?: and this is the order by 
which the Appellant is realy aggrieved. It 1s true that in his petition 
to the Iligh Court for a declagation of the fitness of his case for 
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further review, he says “ that, being aggiieved by the said dismissal 
of his apptication and by the judgment and sentence passed and 
pronounced upon him by the Pon's MrR Justice PAGE, your 
petitioner prays for Icave to appeal therefrom to the King’s Most 
Excellent Majesty in Council” ; but this statement is doubly inexact. 
The High Court docs not and docs not purport to grant leave to 
appeal: it grants or withholds a declaration of ats opmion of the 
fitness of the case for appeal. Further, the appeal is from the ordei 
of the I¥igh Court itself refusing to exercise its powcr to intcrlere 
with the trial and sentence. If it had discharged the sentence and 
directed an acquittal to be entered, the appellant wouid not have 
been aggrieved by the judgment and sentence of PAGE, J., at all. 
If it had altered the sentence, his grievance would have been that 
the alteration did not go far enough. ‘The complaint is that the High 
Comt dismissed the application, and this 1s the order from which 
he claims to appeal Accordingly Ins application is made in a case 
which does not fall within the words “m any criminal case where 
any point or points ot law have been i1eserved for the opinion of the 
High Court in manner hercinbefore provided by any Court which 
has exercised orginal jurisdiction’; fo. the points of law were not 
reserved by the Court which exercised original jurisdiction, nor did 
the Court exercise its discretion in the malter in terms of Art. 25. 
That article provides that, but for the casc therein excepted, “ there 
shall be no appeal to the High Court from any sentence passed m 
any criminal trial before the Courts of original criminal jurisdiction 
which may be constituted by one or more Judges of the High Court,” 
anc although Art 26, which states what is to be done with these 
points reserved, introduces a new reserving authority, the determina- 
tion of the High Court on the question reserved is final, except only 
for the express provision of Art. 41. It says :— 

“And we do futher ordain that on such point or points of 
law being so reserved as aforesaid, or on its being certified by 
the said Advocate-General that in his judgment . a point 
or points of law which has or have been decided by the said 
Court should be further considered, the said High Court shall 
have full power and authority to review the case. and 
finally determine such point or points of law. . ni 


Now, Art 41 names, as part of the defining limits of the right to 
appeal to His Majesty ın Council, a reservation of points of Jaw by a 
Court exercising original jurisdiction, which is not the reservation 
made in this case, and the fact that a reservation by the Advocate- 


General is mentioned and provided for in Section 26, and is omitted e 


from Section 41, makes the intention clear When an authority 
dutside the High Court is empowered to bring about a right of first 
appeal by a certificate of his own, that appeal is to the High Court 
and is finally concluded by its determination There is no second 
appeal. When the reservation originates within the High Court 
itself then, subject to the approval of the‘High Court to the fitness 
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of the case in that regard, a second appeal is competent With Art. 
41 the Advocate-General has nothmg to do. The proeeecdings of 
the two tribunals, the [lgh Court exercising original cnmuinal jwis- 
diction and the Iligh Court determining by its judgment points 
reserved for its consideration, are strictly two proceedings, and, when 
the trial judge is /vnelus officio and the whole matter has passed to 
the Court in review, the conditions under which the furthe: decision 
in review can be brought before His Majesty in Council under Art 
41 are strictly limited to those which that section prescribes for that 
very case. Such was the submission on behalf of the respondent, 
and there can be no doubt that it was a weighty one ` 


Having arrived at the above-stated conclusion on the construction 
of the Code, which goes to the root both of the appeal and the 
application for special leave, their Lordships do not, however, think 
it necessary to proceed with the question whether in this case an 
appeal under Art. 4r of the Letters Patent is competent. In 1go1 
an appeal, Swbrahmania Ayyar v. King-Fmperor, C) was heard 
and determined by their Lordships’ Board, ın which the decision 
under review was that of the High Cout at Madras in a criminal 
matter, brought before it on the certificate of the Advocate-General 
under Art. 26. The terms of the Letters Patent of the High Courts 
of Calcutta and Madras are for the present purpose identical. No 
objection was taken by counsel that under these circumstances an 
appeal to their Lordships’ Board under Art. 41 was incompetent, 
nor is any question raised on this point in the judgment of the Board, 
and the explanation of this circumstance probably lies in the fact, 
that in addition to the appeal under Art 41, special leave to appeal 
had been applied for and had been granted by Her Majesty in Council 
on 29 June, 1900. The decision in that case does not therefore 
conclude this matter, but their Lordships think it inexpeslient to deal 
with the objection now, since on the other grounds above stated the 
appeal itself in their opinion must fail. They desire, however, to 
say that they must not be understood as giving any encouragement 
to appeals in criminal matters under Art. 41, where no point of law 
has been raised by the trial judge, nor arc appellants, who have 
chosen this mode of bringing their case before the Board, to assume 
that an application for special leave to appeal as an alter natiye will 
be granted or even entertained by their Lordships. 


For similar 1easons they do not deal with other considerations 
relating to the grant of special leave to appeal to His Majesty such 


gs the folowing. Although in gencral hardly anything could more 


conspicuously violate natural justice than to convict and sentence a 

man for an offence of which he was not guilty, it may be that 

irregularity alone is the proper term to use, when, the facts being the 

same, the evidence the same, the guilt thé same, and the punishment 

the same, error has occurred in indicting him under the section 
(1) [or] | L. R., 25 Mad, 61, 
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which charges the full offence instead of under the sections which CRIMINAL 
charge an® attempt at or an abetting of the full offence, especially 
when this error could have been corrected in time, 14 the accused had 
put his counsel in a position to raise his defence clearly and in due BARKNDRA 

; ; : : : KUMAR 
form at the trial. Upon this point also their Lordships express no 
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sioner—Decreed in favour of Hindu widow holding adversely Rows, J. 
to the estate of deceased husband—Subsequent suil by rever- 
stoner’s brother —Similar allegalions—Res judicata—lVhen pre- 
vious judgment operates as. 

A judgment obtained against a reversioner by a Hindu widow 
who held adversely to the estate of her deceased husband 
operates as res judicala in a suit, subsequently brought by the 
said reversioner’s brother, on exactly similar allegations as 
had been made by the former plaintiff. Kesho Pershad v, 
Sheo Pragash Ojha, 19 A. L. J. R. 749 referred to and 
followed 


® 
The nature of the defence cannot alter the natwe of the 
suit, 


SECOND "APPEAL from a decree of P. K. RAY Eso., Subordi- 
nate Judge of Banda, confirming*a decree of BABU ZORAWAR 
SINGH, Munsif. 


The facts appear from the judgment. 

Pearp Lal Baneij:, for the appellant. 

Ram Nama Prasad, for the respondents. 
The judgment of the Cotirt was delivered by 


MUKERJI, J.—The question in this appeal is whether a former © Maker J 
decision given against Sheo Mangal, a brother of the plaintiff, ope- 
rates as res judicata or not. 
i The courts below have hejd that it does operate as res judicata 
as regards a portion of the property in suit. 
Briefly the facts are these :—-- 
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Ganesh Din was the owner of the property in suit. On his 
death, a part of the property was recorded as held by*his widow 
although his son, Ram Partab, survived him. After the death of 
Ram Partab, the property which was recorded in his name, being 
a portion of his father’s property, was recorded in the names of his 
mother and a predeceased brother’s widow. The mother of Ram 
Partab executed a deed of gift in favour of her daughter-in-law and 
this gave rise to the suit which was brought by Sheo Mangal. 


Sheo Mangal sued as a possible reversioner to the estate and his 
case was that Musammat Dulhatia, the wife of Ganesh Din, was in 
possession of the property as a Hindu widow and had no 1ight to 
execute a gift. 


The defence, ivfer alia, was that the widow held adversely to 
the estate of Ganesh Din and had matured ın herself an absolute 
title and was, therefore, competent to execute the deed of gift 
This defence succeeded in respect of that portion of the property 
which had been recorded in Musammat Dulhatia’s name on the 
death of Ganesh Din. The suit succeeded in respect of that portion 
of the property which came to be recorded in the name of Musammat 
Dulhatia on the death of her son. 


After the failure of Sheo Mangal, his brother, Bansidhar, started 
a fresh campaign of litigation on practicaily the same allegations as 
had been made by Sheo Mangal. 


As stated above, the question is whether the decree in Sheo 
Mangal’s suit should or should not be treated as concluding Bansi- 
dhar’s suit. i 

It has been conceded that this High Court, in the case of Kesho 
Prasad v Sheo Pragash Ojha (*), held that the justification of 
allowing a reversioner to sue in the life-time of the widow was this 
that he was suing not on his own behalf but on behalf of the entire 
body of reversioners or the person who would be the ‘actual rever- 
sioner on the death of the widow. In other words, it was held that 
a suit by a reversione: came within the explanation 6 of section II 
of the Civil Procedure Code. This judgment, which was of a Full 
Bench, was upheld by the Privy Council. The judgment is reported 
in Volume 46 of the Allahabad Series of the Indian Law Reports 
at page 831. On the face of it, the principle of these two rulings 
should apply. e 


The learned counsel for the appellant has sought to distinguish 
the case on two grounds :— 

First, he said that there are observations in the judgment of the 
Privy Council which show that where the reversioner’s suit fails, a 
second suit by a different reversioncr would not be barred as res 
judicata. As to this argument we are of opinion that there is nothing 

(1) [1921] 19 A. L. JSR , 749 : IL L. R., 4 All, 831, 
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in the judgment of the Privy Council which can support it. Their 
Lordships make the following remarks : 
< Their Lordships, of course, recognise that the principle is 
less obviously just where il operates to bind the ultimate 
reversioners by the result of a suit in which the plaintiff had 
failed whose interest, then merely presumptive, never ultimately 
: matured.. The danger of a feigned issue in such a suit is not 
to be overlooked, ” 


In our opinion their Lordships gaye the reason for holding why 
in the case of a failure of a reversioner’s sutt, the question whether 
or not the decree would bind the ultimate reversioner was not always 
capable of the same answer. To our mind their Lordships had, in 
their view, the case of a reversioner colluding with a transterec, for 
the simple reason that he was not certain whether the property was 
going to vest in him or not ultimately. Their Lordships expressly 
mention cases of fraud and coilusion in continuation of the remarks 
already quoted. Looking to the principle of the decision, we are of 
opinion that the case before usis entircly governed by the observa- 
tions of the Privy Council and the decision of this Court. No 
question of collusion or fraud on the part of Shco Mangal has been 
raised before us. 


Sheo Mangal’s suit was cither a 1cptesentative suit or it was not. 
If it is not a representative suit, Bansidhar’s suit is not equally a 
representative one, because there is no difference between the two 
suits in any respect at all. If Bansidhar’s suit is not a representative 
suit, there is no reason why he should be allowed to maintain one 
on his own account If the suit of Bansidhar is not a representative 
suit, the result of the suit will not bind the ultimate reyersioncr. If 
that be the case, there is no ground for allowing Bansidhar to maintain 
this suit ° 


Again, if Bansidhar’s suit be a representative suit, the suit of 
Sheo Manga! must be treated as having been a representative suit. 
If Sheo Mangal’s suit was a representative one, the decree must bind 
Bansidhar also. 


There is another aspect of the case. Supposing that Bansidhar’s 
suit succeeds on the merits, the result would be that, say ten years 
hence, When the actual reversion opens out, there will be two con- 
‘ flicting judgments for the actual reversioner and the transferce to 
meet. The question would arise which of the two judgments should 
operate as ics judicata, The learned counsel for the appellant argued 
that the later judgment should operate as res judicata; but it is 
always necessary to avoid conflicting judgments and this Court 
cannot allow two contradictory judgments to come into existence. 


In our opinion, therefore, the judgment previously obtained 
against Shco Mangal should operate as res judicata. 


The second ground urged by the Igarned counsel for the appellant 
was that the transferee and the transferor both urged that Musam- 
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mat Dulhatia was not holding as a rcpresentative of Ganesh Din 
but was holding in her own right. This considcration, argued the 
learned counsel, took the case entirely ont of the purview of the 
cases quoted above In our opinion the nature of the defence can- 
not alter the nature of the suit. 


The appeal fails and it is hereby dismissed with costs. 
Appeal dismissed 


DIP NARAIN RAI (Plaintiff) 
VErSUS 
LACHHMAN UPADHIYA AND OTHERS (Defendants) .* 


Civil Procedure Code, Order 22, rule 4—Limiiation Aci as amended 
sn 1920, dri. 177, Sch, [—Applicability of —Subsittution of the 
representative of a deceased judgment-debtor under a preh- 
nary decree for foreclosure—Decree-holder honestly subsittuting 
the person whom he believed fo be sole represenlative—Suit 
by co-representative of deceased fudgment-debior, cniitled to 
rcdecm, aficr passing of final decree—Want of knowledge of 
substitution proceedings nol suygesied or proved — Appeal— 
IV hen righi to redeem cannot be enforced. 


Wheie a judginent-debtor, under a preliminary decice for 
foreclosure, had died between the passing of the preliminary 
decree and the final decree and the decree-holder had honestly 
substituted the person whom he believed to be the sole repre- 
sentative of the judyment-debtorand that peison had accepted 
the position, and when a final deciee for foreclosure had subse- 
quently been passed, /icld, that a person, who kad a right to 
be a co-representative of the judgment-debtor’s estate and had as 
such a right to redeem the property, but had neither suggested 
nor proved want of knowledge of the substitutiomw proceedings, 
could not enforce that right subsequent to the passing of the 
final decree, Kadir Ad deen Marakkayar v. N. V. Adtuthe- 
krishna Ayyar, L. L. R., 26 Mad., 230 and Khiarajmal v. Dain, 
I. L. R., 32 Cal., 296, refcrred to. 


‘There is nothing in the Code or inthe Orders whicheexplicitly 
covers the case of the substitution of the representatives of a 
deceased judyment-debtor, but the plinciples cnunciated under 
Order 22, rule 4 of the Civil Procetlure Code and the provisions 
of Art. 177, Schedule I of the Indian Limitation Act as amended 
in t920, govern such substitution. 

It is, in the first instance, for the plaintiff to bring the 
representative of a deceased defendant upon the record. If 
he dees not do so within go daye of the date of the death, his 
suit abates under the provisions of Atrt.177 of the Indian 
Limitation Act as amended in 1920. Any person who has not 

* S. A? No, 194 of 1923. 
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been so substituted by the plaintiff who claims to be interested 
as a*representative of the deceased defendant, has aight to 
come before the court and claim to be substituted as such 
representative. 

Similarly, it is open to the representative of a deceased 
judgment-debtor, whose name has been inadvertently omitted 
from the atray of parties, to come forward and to apply that 
his name Should be added. 


SECOND APPEAL froma decree of J ALLSOP EsQ., District 
Judge of Ghazipur, confirming a decree of BABU KAMESHWAR 
NATH, Subordinate Judge. 


The facts of the case are set out in the judgment. 

Uma Shankar Bajpai and Janaki Prasad, for the appellant 
M. L. Agarwala and Haribars Sahai, for the respondents. 
The judgment of the Court was delivered by 


STUART, J.—It is necessary to state the following facts :—In 
November, 1861 Ghumraj Rai cxecuted a mortgage by conditional sale 
of certain property in the village of Pipra Kalan, in the Ballia district, 
in favour of Sheo Saran Upadhiya. In 1915 the mortgagor was 
represented by Sukhdeo Rai and the mortgagee was represented by 
a certain Lachhman. lLachhman instituted a suit for foreclosure 
against Sukhdeo Ra. A preliminary decree was passed on the 15th 
of July, 1915 by consent of parties under the terms of which Sukhdeo 
Rai was given six months within which to pay Rs. 1,104-15-0, and, 
in default of such payment, the land mortgaged was to pass to Lacbh- 
man. No application was made for a final decree and in 1918 
Sukhdeo Kai dicd. It is suggested that the reason why no appli- 
cation was made for a final decree was because Lachhman had 
alrcady obtaimcd possession of the property by a: private arrangement 
with Sukhdeo Rai. After the death of Sukhdco Rai, certain people 
claimed to be his heirs in respect of this property. Lachhman then 
applied for the preparation of a final decree He had to ascertain 
who was the icgal representative @f Sukhdeo Rai. This was clearly 
not an casy task for many persons had put themsclves forward as 
the heirs of Sukhdeo Rai. Sukhdco Rai belonged to the Rudra 
Rai bragch of the family and he was the sole survivor of that branch, 
and his heirs had to be found in the Dina Nath Rai branch of the 
family. To any person acquainted with the circumstances of the 
Ballia district, ıt will be *scen that Lachhman was in a position of 
real difficulty in discovering who Sukhdeo Rars heirs would be., 
He finally put forward Mahadeo Rai as Sukhdeo Rai’s successor. 
Mahadeo Rai did not contest the position that he was the representa- 
tive anda final decree was passed on the 12th of April, 1919. On 
the roth of May, 1921,% certain Dip Narain Rai instituted a 
sut in the court of the Subordinate Judge of Ghazipur for posses- 
sion of this properly as of right or, 1n the alternative, for posses- 
sion of this property by redemption of the mortgage on the 
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ground that he had succeeded to a portion of the property of Sukh- 
deo Rai. The Subordinate Judge decided that he was not an heir 
and dismissed his suit. An appeal was then filed before the District 
Judge who found that Dip Narain Rai was an heir but that his suit 
must fail as the proceedings were finaily concluded by the final 
decree of the 12th of April, 1919. Dip Narain Rai has preferred 
this second appeal ‘ 


The point for decision 1s briefly as follows :—When a judgment- 
debtor, under a preliminary decree for foreclosure, has died between 
the passing of the preliminary decree and the final decrce and the 
decree-holder bas honestly substituted the person whom he believes 
to be the sole representative of the jJudgment-debtor and that person 


= has accepted the position, and when a final decree for foreclosure 


has subsequently been passed, cana person who had a sight to 
be a co-representative of the judgment-debtor’s estate and had as 
such a right to redeem the properly, enforce a right to redeem subse- 
quent to the passing of the final decree? There is no direct authority 
upon this point. In order to decide it, we have to examine certain 
considerations. The law as to the representation of a deceased 
defendant before the passing of a decree is contained in Order 22, 
rule 4 of the Code of Civil Procedure This rule reproduces, with 
no change of principle, section 368 of the old Code as amended in 
1888. The law in respect of substitution of the representative ol a 
deceased defendant may be shortly stated as this. It is in the first 
instance for the plaintiff to bring the representative of a deceased 
defendant upon the record If he does not do so within go days of 
the date of the death, his suit abates under the provisions of Article 
177 schedule I of the Indian Limitation Act as amended in 1920. 
While it is obligatory upon the plaintiff to discharge this duty in so 
far as he is capable of doing so, any person who has not been so 
substituted by the plaintiff who claims to be interested as a repre- 
sentative of the deceased defendant, has a right to come before the 
court and claim to be substituted as such representative. It has been 
held in particular instances that, when the plaintiff has, in such 
circumstances, made an honest and intelligent endeavour to secure 
such representation, the estate is ordinarily sufficiently represented 
for certain purposes. r 


There is nothing in the Code orin the orders which explicitly 
covers the case of the substitution of theerepresentalive of a deceased 
judgment-debtor but the principles already enunciated undoubtedly 
goyern such substitution. When a moitgagor judgment-debtor dies 
during the period that clapses between a preliminary decree for 
foreclosure and a final decree fer foreclosure, it may well happep 
that a person who claims to be his representative and has not been 
made his representative, may have a grievance. It may be that 
through no fault of his he is deprived of the knowledge that such a 
decree exists. This 1s practfcally the position taken up by the 
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appellant in this appeal. Against this it may be said that on the 
principles «which we have already enunciated it is open to the re 
presentative of a deceased judgment-debtor, whose name has been 
inadvertently ommitted from the array of parties, to come forward 
and to apply that his name should be added. Dip Narain Rai does 
not seem to have suggested that he had no knowledge of the pro- 
ceedings. He says that he was very ill at the time they took place. 
The District Judge does not believe htm on this point. 


There is no direct authority upon the subject but two decisions 
have been quoted to us by the learned counsel for the respondents 
which have a bearing upon the point. The earlier of these decisions 
is contained in Kadir Mohtdcen Marakkayar x. N. V. Muthukrishna 
Ayyar (*). The Bench which decided this appeal upheld the validity 
of a transfer of a sale made under a final decree on a mortgage. 
The mortgagor was a man called Kadir He died before the passing 
of the decree. One of his sons was substituted as his heir on the 
application of the plaintiff and the decree was passed against that 
son as sole defendant. That son’s name appeared alone as defendant 
both in the proceedings up to the preliminary decree and in the 
proceedings up to the final decree. It was subsequently tound that 
there was a second son who ought also with others to have been 
named as a representative of the deceased Kadir. But the Bench 
held that it was not open for the second son or his representatives or 
successors to question the validity of the transfer in any way as the 
estate of the deceased had been sufficiently represented for the 
purposes of the suit, and in the absence of any fraud or collusion, the 
decree bound the estate. The Bench was of opinion that this son 
had sufficient remedy in the power to apply to be joined as a repre- 
sentative. 


In a subsequent decision of their Lordships of the Privy Council, 
in Khiaivajmal v. Daim (°), their Lordships held that when a 
Muhammedan had died and three out of four of his legal 1epre- 
sentatives had been brought on the record in his place while the 
name of the fourth had been inadvertently omitted, the estate was 
sufficiently represented for the purposes of the suit and that no right 
of redemption remained 


Aftes consideration, accepting the principles laid down in the 
above decisions, we decide this appeal as follows :— 

We consider that the prgceedings for substitution of the name of 
the deceased Sukhdeo Rai were honest and correct, that the decree- 


holder legitimately did all what he could be properly expected to do® 


and that the decree of the 12th of April, 1919 concludes the matter. 
° We, therefore, dismiss the appeal with costs. 
° Appeal dismissed 
(1) [1902] I. L. R., 26 Mad., 230. 
(2) [1904] I. I. R., 32 Cal., 296 at 313. 


CIVIL 





1925 





Dir NARAIN 
KAI 
v. 
LACHHMAN 
UPADHIYA 





Stuart, J. 


CIVIL 


1925 


aich, 20. 





LINDSAY, J. 


KANHAIYA 


LAL, J. 


Lindsay, J. 


336 HIGH COURT [A.L.J R 


KENAR SINGH (Plaintiff) 
PEVSUS 
JAITANGIR SINGH ANvD ANOTHER (Defendants) * 
Transfer of Property Act (IV of 1882), section 52—-Iendee re 
sold property to vendor after suit for pre-emption filed—~ Parties 
to suca fransactions—Not entitled to protection of the courl—- 
Doctrine of lis pendens applicd—Plaintiff to have full benef of. 
A week after plaintiffs suit fot pre-emption had been filed, 
the vendee re-sold the property to the vendor, held, that the 
doctrine of lis pendens applied and the plaintiff was entitled 
toa decree (Section 52 of the Transfer of Property Act, 1e- 
ferred to.) 72 I. C., 247, not applied. S.A. No. 1708 of 1923, 
decided on 27th February, 1925, Ghastley v. Gobind Das, 1. 1.. 
R., 30 A!l, 467 and Kamta Prasad v, Ram Jag, T. 1. R., 36 
All., 6o, referred to and followed. 
SECOND APPEAL, from a decree of MAULVI ABDUL TALIM, 
Subordinate Judge of Meerut, reversing a decree of MAULVI SHAHN 
WALI ALAM, Munsif of Baghpat at Ghaziabad 


A P. Pandeya, for the appellant. 
M. L. Agarwala, for the respondents. 
The judgment of the Court was delivered by 


LINDSAY, J.—After hearing counsel for the partics in this case, 
we have decided that the appeal must prevail. The facts may be 
briefly stated. The suit for pre-emption was filed on the 7th Septenı- 
ber, 1922, to pre-empt a sale, which was carried out on the 19th 
September, 1921. 


On the 14th September, that is one weck after the suit had been 
filed, the vendee re-sold the property to the vendor, and on the 11th 
October, 1922, he put in a written statement saying that-the plaintiff 
had no cause of action inasmugh as he, the vendee, had got rid of 
the property by re-transfeiring it to the vendor. The court of first 
instance applied the doctrine of ¿is pendens and decreed the suit. 
The lower appellate court has reversed the first court’s finding on 
the strength of the ruling to be presently referred to that the “doctrine 
of lis pendens did not apply. 

In our opinion the decision of the cougt below is erroneous. The 
case upon which the lower appellate court relied is reported in 72 


"I. C., 247. 


We have lately had before us a case which is on all fours with 
the case now under consideration This is S. A. No. 1708 of 1923, 
which was decided on the 27th February, 1925. We cannot, on 
the facts, make any distinction between that case and the case now 
before us, 

* 5, A, Ño. 1832 of 1923. 
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In that case we had occasion to refer to the judgment upon 
which the lower appellate court has relied in this case, and we pointed 
out that the judgment did not apply to the facts before us. We also 
quoted other rulings of this Court to show that the doctrine of ¿rs 
pendens applied to suits of this kind. We referred to Ghasitey v. 
Gobind Das C) and Kamta Prasad v Ram Jag (°). 


We are satigfied that the doctrine of /1s pendens has to be applied 
in the present case. We think it 1s intolerable that a vendee, after 
a suit for pre-emption has been filed, should be allowed to re-convey 
to the vendor and to defeat the suit which has been brought by a 
preemptor. In a case of this kind parties who enter into such 
transactions are not entitled to the protection of the court, while the 
plaintiff, on the other hand, ought to have the full benefit of the 
doctrine of //s pendens, as laid down in section 52 of the Transfer 
of Property Act. Applying that principe, therefore, we reverse the 
decree of the court below and restore that of the court of first 
instance. The appellant is entitled to his costs here and heretofore. 
In this Court costs will include fees on the higher scale 


Appeal allowed 


Decree reversed 
(1) [i908] I. L. R., 30 All., 467 
(2) [1913] L L. R., 36 All,, Go, 





SUNDER BIBI (Decrce-holuer) 
VEFSUS 
LAL RAJENDRA NARAIN SINGH (Juagment-debior) .* 
Transfer of *Property Act, section 19—Procvisions of, applicalion 
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192 
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of—Decd of compromise, terms of—I/nlerest creaicd m favour LINDSAY, J. 


of judgment-debior—T'n take effect on the happening of an 
event which must happen—l hen the inierest a vested interest 
and not a contingent one—IVhether can be attached and sold in 
execution of a decree passed subsequenily. 


Where according to a deed of compromise one L, was allowed 
to retain the main portion of the estate in dispute for life 
wifhout any power of transfer and, similarly, his elder brother, 
R, was allowed to retain the minor portion for his life without 
any power to transfer it and it was further provided that after 
the death of L, if R survived, he should be the absolute owner 


of the main estate with transferable and heritable rights ande 


if he did not survive L, then the property would go to his 
e lineal male descendants according to the principle of male 
lineal primogeniture with transferable and heritable righis and, 
similarly, after the death of R, the minor estate was to go to £ 
and, in case of his death, to his male issue of the male branch 
in lieu of maintenance, /ield, that the interest created in favour 


+. F. A. No. 64 of 1934. 
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CIVIL of R was a vested interest and nota contingent interest and ° 
gas that it could be attached and biought to sale in execution of a 
decree subsequently passed against R. The question whether 
SUNDFR R may not be alive at the time of the death of Z, and so may 
BIBI not receive the estate in possession, did not affect tbe question 
Ei at all. (Section rg of fhe Transfer of Property Act, referred to.) 
= re EXECUTION FIRST APPEAL from a decree of MAULVI ALI 
zs AuSAYr, Subordinate Judge of Jaunpur. Š 


SINGH. 
Shiam Krishna Dar and Gopinath Kuneru, for the appellant. 
Ram Nama Prasad, for the respondent. 








The following judgments were delivered :— 


Lindsay, J. LINDSAY, J.—This is an appeal by Musammat Sundar Bibi 
who has obtained a decree against the respondent, Rajendar Narain 
Singh. 
In execution of this decree she applied for attachment of the 
interest of the judgment-debtor in certain property comprised in an 
estate known as the Raja Bazar Estate. 


The case for the decree-holder was that the judgment-debtor 
had a vested interest in this property and she asked that that pro- 
perty be attached and brought to sale in execution. 


The judgment-debtor filed an objection contesting the application 
on various grounds. The particular ground which we have to notice 
here is contained in the 4th paragraph of the petition filed by the 
judgment-debtor. In that paragraph he took the plea that the appli- 
cation for attachment and sale of his interest was not entertainable 
on the ground that he had no vested interest in this property but ° 
only a contingent interest. 


The Subordinate Judge has decided this point in favour of the 
judgment-debtor and the judgment-creditur has now filed this appeal. 


In order to understand the nature of the point which arises for 
decision, it is necessary to set out certain facts. ° 


It appears that there is an® estate known as the Raja Bazar 
Estate comprising certain landed property situated both in the 
Jaunpur and Partabgarh districts. 


The last male owner of this estate was one Raja Mahesk Narain 
Singh. Mahesh Narain Singh was succeeded by his widow, and 
after this lady’s death it appears that possession of the property was 
taken by Babu Lal Bahadur Singh, a collateral relation of the last 

e male owner. 


Thereupon a suit was brought in the court of the Subordinate 
Judge of Partabgarh in Oudh by Babu Rajendra Narain Singh who q 
figures in the present proceedings as the judgment-debtor. 

Rajendra Narain Singh is the elder brother of B. Lal Bahadur 
Singh and he laid claim to the estate on the ground that as the 
succession to the estate was in accordance with the rule of male 
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t 


* lineal primogeniture, he was entitled to eject his younger brother, CIVIL 
Lal Bahadur Singh. one 


This suit was settled by a decree which was passed on the zoth | —— 
of May, 1915. It appears that this decree was passed on a com- ee 
promise between the parties to the suit. v, 


A copy of the decree is printed at page 128 of the printed T 


record, P. C. A. No. 45 of 1919. NARAIN 


The question which we have to decide must be determined with pa 
reference to the provisions of this decree, and after hearing the Zindsay, J. 
arguments in the case and having considered the document in ques- 
tion, we are of opinion that the decision of the Subordinate Judge 
Is erroneous and that Rajendra Narain Singh, according to the terms 
of the compromise and of this decree which is founded upon it, has 
a vested interest in the property in dispute. 


The property comprised in the Raja Bazar Estate was divided 
into two portions, A and B. The portion described as A embraces 
the larger portion of the estate. 


According to the compromise and decree B. Lal Bahadur Singh 
was to have a life-interest in that portion of the property which was 
described as A. The other party, B. Rajendra Narain Singh, was 
to have a life-interest in the remaining property described as B by 
way of maintenance. 


In the third paragraph of the compromise it was provided that 
after the death of Lal Bahadur Singh, if Babu Rajendra Singh, the 
plaintiff, should be alive, he was to be the absolute owner of the 
property described as A with transferable and heritable rights. It 
was further provided by this clause of the compromise that if a 

. Rajendra Narain Singh were not alive at the time of Lal Bahadur 
Singh’s death, the heritable and transferable estate in property A 
was to go to that one of his male descendants who would be entitled 
to succeed him according to the rule of male lineal primogeniture. 

There were further provisions in this deed of compromise by 
which it was directed that when Rajendra Narain Singh or his heir 
succeeded to the full estate in the property known as A the property 
which was described as B should be made over for maintenance to 
the desgendants of Lal Bahadur Singh. 


It is not necessary to refer to any of the other clauses in the 
compromise. The question, therefore, is what is the nature of the 
interest which was creat€éd by this decree in favour of Rajendra 
Narain Singh. It seems to us beyond all question that the interest 
was a vested interest and not a contingent interest as decided by the 
"Judge of the court below. 


The learned Judge of, the court below seemed to be of opinion 
that because there was a possibility that Rajendra Narain Singh 
might not be alive at the termination of the life-estate in favour of $ 
Lal Bahadur and that in that evené the estate would go over to his 
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Civil heir according to the rule of male lineal primogeniture, the interest ° 
fous which was created by this document was a contingent irtterest. In 
—_— our opinion that is not so. It is clear from the terms of this document 
ati that, in the first instance, a life-interest was created in favour of 
Ki Lal Bahadur Singh and necessarily the further interest which arose 
LAL under the document was bound to take effect from the death of Lal 
RAJENDRA Bahadur Singh. The death of Lal Bahadur Singh is not an uncertain 
ARAIN ! i i 
SINGH. event. Itjs of course uncertain at what time Lal “Bahadur Singh 
will die but Lal Bahadur Singh's death is an event which must 
happen and, consequently, the further interest which was created 
under this document is necessarily a vested interest and not a con- 
tingent interest. The question whether Rajendra Narain Singh may 
not be alive at the time of the death of Lal Bahadur Singh and so 
may not receive this estate in possession does not affect the question 
at all. This is clear from a reference to the provisions of section 19 
of the Transfer of Property Act. 


We have no doubt whatever, therefore, that the interest which 
Rajendra Narain Singh has in this property specified as A, (which 
is the property of which attachment and sale have been sought), is a 
vested interest, and that being so, his interest in the property is 
transferable and can, therefore, be attached and brought to sale in 
execution of a decree. 


We, therefore, allow this appeal set aside the order of the court 
below and send the case back for decision after disposal of the other 
matters which arose under the petition of objections filed by the 
judgment-debtor. Costs here and hitherto will abide the result and 
in this Court will include fees on the higher scale. 


Kanhaiya KANHAIYA LAL, J.—The question for consideration in this 

Lal, J. appeal is what is the nature of the interest held by the judgment-debtor 

in the property in dispute. The property in questfon originally 

belonged to Raja Mahesh Narain Singh who was a taluqdar entered 

at No. 249 in list No. 1 appended to Act I of 1869. His estate 

Complised several distinct properties, one of which was known as 

taluqa Parhat, which was entered*at No. 143 in list No. 2. Another 

was known as taluqa Mangaula which was entered at No. 56 in list 

No. 5 appended to Act I of 1869. Besides these properties he 

held certain landed property in the Jaunpur district whicb was not 

governed by Act I of 1869. He was succeeded by his widow, 

Rani Dhanraj Kunwar, on whose death Lal Bahadur Singh, one 

of the paternal kinsmen of her husband, took possession of the 

e estate under a will, alleged to have been executed by the deceased 

Rani Rajendar Narain Singh, the elder brother of Lal Bahadur 

Singh, however, claimed the whole estate, including the property 

situated in the Jaunpur district, in his own right and he filed a suit 

for the possession of the same, alleging that the estate was impartible 

according to the family custom and that he was entitled to it 
according to the rule of lineal primogeniture or single heir descent. 
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The suit resulted in a compromise, the effect of which forms 
the subjecmatter for consideration in this appeal. The property 
dealt with by the compromise consisted cf what might be described 
as the main estate, situated partly in the Jaunpur district and partly 
in Oudh, and the Babuana estate similarly situated in both places. 
By virtue of the compromise Lal Bahadur Singh was ailowed to 
\etain the main estate for life without any power of transfer and 
Rajendar Naraif Singh was similarly allowed to retain the Babuana 
estate for his life without any powcr to transfer it so as to prejudice 
the rights of the eventual holder. 


It was further provided that after the death of La! Bahadur 
Singh, 1{ Babu Rajendar Narain Singh should remain alive, he shall 
be the absolute owner of the main estate with transferable and 
heritable rights subject to certain conditions specified therein, and 
that if he did not survive Lal Bahadur Singh, then the property 
would go to his lineal male descendants accurding to the principle of 
male lineal primogeniture with transfcrable and heritable rights sub- 
ject to similar conditions. 


In regard to the Babuana estate it was similarly provided that 
after the death of Rajendar Narain Singh it shall go to Lal Bahadur 
Singh and in case of his death to his malc issue of the male branch 
in lieu of maintenance subject to certain limitations with which this 
case has no concern. 


The property comprised in cach of these estates was separately 
specified in the schedules appended to the deed of compromise, in 
accordance with which a decree was passed. The question for con- 
sideration is whether by virtue of the compromise Rajendar Narain 
Singh acquired a vested interest in the estate made over to Lal 
Bahadur Singh for his life. 


The petitfon of compromise clearly indicates that the main estate 
which was to be held by Lal Bahadur Singh for his life was to go 
after his death to Rajendar Narain Singh, if he survived him, with 
transferable and heritable rights, and in case he died in the life-time 
of the former, to his lineal male descendant according to the rule of 
lineal primogeniture, Section 19 of the Transfer of Property Act 
lays down that where ona transfer of pruperty an interest therein 
is creatcel in favour of a person in terms specifying that it is to take 
effect on the happentng of an event which must happen, such interest 
is vested, unless a contrary intention appcars from the terms of the 
transfer. The explanation appended to that section declares that the 
intention that an intcrest shall not be vestcd is not to be inferred 
merely from a provision whereby the cnjoyment thereof is postponed 
or whereby a prior interest in the same property is given or reserved 
to some other person or frpm a provision that if a particular event 
shall happen, the interest shall pass to another peison. It is obvious, 
therefore, that the interest awarded by the compromise and the 
decree passed in accordance therewith to Rajendar Narain Singh 
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CIVIL was a vested interest, which was liable to be defeated in case he did 
not survive Lal Bahadur Singh. The condition impesed by the 


l compromise merely affected the retention of that interest by Rajendar 
SUNDER Narain Singh. It was nota condition precedent to its acquisition. 








v. In these circumstances the view taken by the court below cannot 
LAI be upheld. 
RAJENDRA baie o 
NARAIN How far such a defeasible interest can be safely sold before the 


SINGH. contingency on which its defeasibility depends has happened without 
Kanhaya Serious injury to the parties and whether any safeguards can be 
Lal, J. devised to prevent such injury are matters to be considered by the 
executing court when holding the sale. There are other matters 
raised in the petition of objection which have not been dealt with by 

that court. I, therefore, agree with the order proposed. 
l Appeal allowed. 


CIVIL RAMZAN BAKSH AND OTHERS (Defendants) 
VEI SUS 
Baa pee 
Bien ay cee MUHAMMAD ISHAQ (Plaintiff). 


—- Limtation Act, section 12—Total period for computing limitation 

MUKERJI, J. —Appeal presented withtn—When not time-barred—A pplication 

PONDI for copies of judgment and decree—Whether to be made simul- 
taneously and within period initially granted by Sch. I. 


An appellant is within time if his appeal against a decree 
is filed within the total amount of periods granted to him under 
section r2 of the Limitation Act, namely, the initial period 
granted by Schedule 1, plus the time requisite for obtaining a 
copy of the judgment, plus the time requisite for obtaining a 
copy of the decree, If any of the two periods requisite fo 
obtaining copies of the decree and the judgment overlap each 
other, one of the overlapping periods will have to be left out 
of account. : 

‘There is no clea: provision of law to be found in section 12 
of the Limitation Act to the effect that it is incumbent on the 
appellant to apply for copies at one and the same time within 
the period provided by the first schedule. Din Dayal v, Ram- 
eshwar, 18 O. C., 74, Rani Kanta Kapali v. Kali Afohan Das 
Kapal, 21 Cal. W. N., 217 and Mulraj v. Niadar Mal, I, L. R. 
42 All., 260 referred to. Š 

SECOND APPEAL from a decree of R. L. YorKE Eso., District 
°” Judge of Allahabad, confirming a decree of MAULV1 FARIDUDDIN 
AHMAD KHAN, Subordinate Judge. 


The facts appear from the judgment. 
Haribans Sahat, for the appellants. ° 
Zamtrul Hag, for the respondent. 
* 5. APNo. 506 of 1923. 
. q 
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The judgment of the Court was delivered by 


MUKERJI, J—The sole question for determination in this appeal 
is whether the appeal presented before the lower appellate court 
was within time. That court dismissed the appeal on the ground 
that it was time-barred. 


The facts briefly are these :—The decree sought to be appealed 
against was passed on the 22nd of September, 1922. The appcal 
was filed on the 27th of November, 1922. A copy of the judgment 
was applied for on the 23rd of September, 1922 and a notice was 
given of the copy being teady on the 23rd of October of the same 
year. The decree was for partition and had to be engrossed on a 
stamped paper. The successful plaintiff did not provide the stamp 
paper till a very late date. On the 15th of November, 1922, ‘an 
application was made for a copy of the decree to be appealed against. 
As a matter of fact, the decree was not signed by the learned Sub- 
ordinate Judge who passed it till 25th of November, 1922. A copy 
was made of the decree on the same date and was handed over to 
the appellant. Twenty-sixth of November was a sunday. As we have 
already stated, the appeal was filed on the 27th of November, 1022. 


The learned Judge, in dismissing the appeal as time-barred, has 
not given his reasons very clearly. As we take it, it appears that 
he was of opinion that an application for a copy of the decree ought 
to have been made while the period of limitation, initially granted 
by the First Schedule of the Limitation Act, was yet unexpired. 


To find out whether the appeal before the lower appellate court 
was within time or not, we have to look for guidance to section 12 
of the Limitation Act. Under that Act we have got three periods 
for computation of limitation. 


The firsteperiod is the initial period granted by the several 
articles of Schedule 1; the second period is granted by paragraph 2 
of section 12 which says that the time requisite for obtaining a copy 
of the decree’ will be excluded ; then the third period is granted by 
paragraph 3 of the same section ; tke time requisite for obtaining a 
copy of the judgment on which the decree is founded shall also be 
excluded. Giving the language its general and ordinary meaning, 
it would appear that an appellant would be within time, if his appeal 
is fled within the total amount of periods granted to him, namely, 
the initial period granted by Schedule 1, plus the time requisite for 
obtaining a copy of the decrte, plus the time requisite for obtaining 


a copy of the judgment. Of course, if any of-the two periods : 


requisite for obtaining copies over-lap each other, one of the over- 
lapping periods will have to be left out of account. 


The authorities on the paint do not seem to be quite agreed. In 
Din Dayal v. Rameshwar (*),it was held by Mr. Kanhaiya Lal 
(as MR. JUSTICE KANHAIYA LAL, then was) that it was open ta 

tr) [1914] 18 Ô. C, 74. 
¢ e 
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CIVIL an appellant to make his application for the second copy within the 
rae period of limitation as extended by his obtaining the first topy. The 
same view was taken in anmi Kanta Kapali v. Kali Mohan Das 
RAMZAN Kapali (°). Coming to our High Court, in Mutiag v Niadar 
BAKSH ee 

= Mal (*), it was remarked that an appellant was bound to apply for a 
MUHAMMAD copy of the decree and a copy of the judgment at one and the same 
ISHAQ time at any rate, within the initial period of limitation. So far as 
Mukerji, 7. We have been able to examine actual dates involved in the case, the 
appeal was entirely time-barred at the date it was presented. In 
these circumstances, it was not necessary for their Lordships to say 
that it was incumbent on an appellant to apply for cupies at one and 
the same time and within the period provided by the first schedule 
Indeed, there is no clear provision of law to that cffect to be found 
in section 12 of the Limitation Act. There can be no doubt that 

on the merits, the decision of this Court was perfectly right. 


Coming back to the facts of the case before us, the appeliant had 
30 days, plus 31 days, plus rr days; total 72 days from 22nd of 
September, 1922 within which to appeal. The appeal, filed on the 
27th of November, 1922, was well within these 72 days. The appeal 
was, therefore, presented within the period of limitation. 


We allow the appcal, set aside the decree of the court below and 
remand the appeal to the lower appellate court for disposal according 
to law. The costs in this Court will be paid, at all events, by the 
respondents. The costs in the court below will be within its 


1925 











discretion. 
Appeal allowed. 
Z z pae 21 Cal. W. N., 217. 
ö (2 1920] I. L. R., 42 All., 260, 
ETN MANNI LAL (Defendant) : 
VEYSUS 
1925 


RADHEY GOPALJI AND ANOTHER (Plaintiffs) .* 


Court-Fees Act (No. VIL 6f 1870), section 7 (IV) (c)—Stil jled 
PIGGOTT, J. on behalf of dicty-plaintiff—Reliefs sought, a declaration and an 
injunciton resiraining defendant from imlerfering wilh manage- 
ment of properiv—IVhether claim one for a declaralory decree 
with consequential relief—Paymenl? of court-fees—Determina- 
© tion of—Suits Valuation Act (No. VII of 1887), section 8, 

provisions of. 

In a suit brought on behalf of the deity-plaintiff the prin- 
cipal reliefs sought were: (1) “that it may be held that defend- 
ant has no power to supervise and manage the properties of 

` the plaintiffs Nos, 1 and 2, and it may be declared that the 
plaintiff No. 3 is the lawful manager of plaintiffs Nos. 1 anda, 
* Stamp Ref, in F. A. No, 310 of 1922. 
° % 


February, 11. 
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(2) the defendants be restiained by means of a perpetual Civi. 
injunction from supervising and managing the property of ie 
plaintiffs Nos. t and 2 and from entering the property of the tes 
plaintiffs”, held, that the claim was one fora declaratory decree MANNI LAL 
with consequential ielief under section 7 (IV) (c) of the vo. 
Court-l'ees Act No. VII of 1870, the injunction prayed for ere 
being the consequential relief, and the court-fee should be eee 
paid ad yalorem on the amount which is specified for purposes 

of jurisdiction, 


Jayeshra v. Durga Prasad Singh, I. b. R., 36 All, $00, 
followed. 


oo Valuation Act (No, VII of 1887), section 8, referred 
10, 


The valuation for purposes of court-f{ces is to be determined 
first and that for purposes of jurisdiction must follow on the 
same: but the plaintiff in a suit in which consequential relief 
ig prayed cannot at one and the same time obtain the services 
of ihe highest possible tribunal for the determination of his 
claim and evade the payment of ad valorem cowl-fees, If fon 
purposes of jurisdiction he sets a high value on the relief by 
way of declaration and a merely nominal value on the relief 
by way of injunction, it is doing him no injustice to hold that 
the "relief sought ”? on which the court-fee must be levied, is 
the sum-total of the two reliefs. 


STAMP REFERENCE. 


The facts are set out in the Taxing Officer’s report :— 


‘he sult, from which this appeal has arisen, was brought by the 
plaintiff No. 3 with and on behalf of plaintiffs Nos. 2 and 3, who 
are idols, for the following reliefs :— 


(a) It may be held that defendant has no power to supervise 
and manage®the properties of plaintiffs Nos. 1 and 2 and it may be 
declared that the plaintiff No. 3 is the lawful manager of plaintiffs 
Nos. 1 and 2, 


(b) The defendant may be restrained by means of a perpetual 
injunction from supervising and nfanaging the property of the plaint- 
iffs Nos. r and 2 and from entering the property of the plaintiffs. 


(c) The moveables of the plaintiff No. 1, that may be proved, 
may be gecovered. 


(d) The costs may be awarded, 
(e) Any relief other than relief (a), which it may be deemed 


just to grant with any addition or alteration, may be granted. ‘I'he 
plaintiffs will pay on it any court-fee that is deemed necessary toe 
be paid. 


The suit was valued for the purposes of jurisdiction at Rs. 26,500, 
as a value of the property, and the court-fee was paid as follows:— 
Declaration of right, valued at Rs. 25,000......... eee Rs. ro. 
Issue of perpetual injunction, valued at Rs. 1,000,... . ...Rs. 75. ° 
Recovery of moveable and cash at SG 00 tag aes 
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The lowér cout passed a decree declaring that the plaintiff No. 3 
was the manager and trustee of the estate of the plamtiff No. 2 
and perpetually restrained the defendant from managing the properly 
of the plaintiff No. 2 or entering it. It further passed a decree for 
possession over moveable property of the value of Rs. 3-10. Against 
this decree the defendant preferred this appeal, valuing it at 
Rs. 4,000 and paying only Rs, ro as court-fee, praying that the 
appeal be allowed and the suit be dismissed with costs. 


‘The respondent has filea a cross-objection with respect to the 
property of plaintiff No. 1, valuing il at Rs. 630 and paying Rs. 10 
for a declaration and Rs. 37-8 for an injunction, 


As against the patties to the suit and the appeal and cross 
objection, it is maintained that in the plaint relief (b) prayed for 
is consequential to the declaration prayed for in relief (a), that, 
therefore, for the purpose of estimating court-fees, section 7 clause 4 
para (c) of the Court-Fees Act is applicable and an ad valorem 
duty should be paid in both courts. On this contention there is a 
deficiency of Rs. 792-8 payable by the plaintiffs- respondents in the 
court below. With regard to their cross-objection, it is maintained 
that it should have been valued at Rs. 21,000 and that there is thus 
a deficiency of Rs. 747-8 due from them in this Couit. From the 
defendant-appellant there is a deficiency of Rs, 215 due in this 
Court. 


It is understaod that the counsel fo: the appellant has seen the 
deficiency report submitted by the office and has taised no objection 
to payment, The counsel for the plaintiffsrespondents, however, 
has objected that the suit does not fall under sectian 7, clause 4 
para (c) but para (d) of the Court-lees Act. He points out that, 
as is stated in the judgment of the lower court, the possession of ‘the 
property by the plaintiffs Nos. 1 and 2 is not in dispute, and that 
plaintiff No. 3 is hot suing on his personal right and ise not claiming 
any beneficial ioe in the property, and he relies on the case quoted 
in r9 C. L. Je; There the plaintiff asked for a declaration that 
he was in ANa as the sole sebait of certain endowed properties 
and that the defendants had ngt been validly appointed as such, 
and for an injunction to restrain the defendants from interfering 
with the management of the property. The court held that the sub- 
stantial relief claimed was this injunction and proceeded to decide 
whether the valuation placed on this relief was arbitrary or not. 
Counsel contends with some force that the case quoted exactly 
covers the points raised iu the present suit, namely whether in the 
first place the relief claimed is consequeMtial or merely an injunction, 
and, secondly, whether if it is held to bean injunction, the valuation 
put upon it is arbitrary or not. 


Now whatever may be the relief claimed ‘‘in substance’’, the 
words actually used in the prayer (page 4 of the paper book ) appear 
to be capable of only one interpretation. I am of opinion that 
this is clearly a claim for a declfration with consequential telief, 
The right to obtain an injunction against the defendant flows fiom 
the declaration which the plaintiff seeks of his right to the manage- 

. $ . 
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ment, ‘‘If the plaintiff has that right, he is entitled to an injunc 
tion in consequence, If he has not that right, he is not entitled to 
an injunction”, (22 A. L. J. R., 1038, Danizts, J.) The fact that 
in this case it is a question not of possession but of management, 
does not seem to me to be strictly relevant. If itis pleaded that 
the plaint might have been worded differently, I would draw atten 
{ion to the remarks of Prccort, J. in a similar case in 20 A. L. J, 
Ra 589. s 

But assuming that the relief claimed is consequential, counsel 
refers to the remarks of Stanuey, C. J. in I. L, R., 28 All., 117: “ As 
regards the court-fee, in many cases the costs of such a suit as this 
fall on the trust estate, and it seems to me that as the decree in 
such a suit works no change in the beneficial ownership of the pro- 
perty, it would be a hardship to impose on the trust estate the 
payment of the ordinary court-fee payable in respect of a hostile 
suit for recovery of land on title”, Asa matter of fact this was 
not an issue in the case. The above words are merely the expression 
of an opinion and the learned Judge did not come to any finding on 
the point. 


In view, however, of the judgment of MookKeERJI, J., in rọ C. L. 
|, 15 and of the remarks of Piccorr, J., and Sranury, C. J., in the 
judgments referred to, I direct that this order be laid before the 
Hon’ble ‘Taxing Judge for a decision of the issue whether this suit 
falls under para (c) or para (d) of clause 4 of section 7 of the 
Court-Fees Act, and for orders as to whether, if it falls unde 
para (c), the full ad valorem court-fee is to be paid. 


Should the learned Judge decide that the suit falls under para(c), 
the second issue framed above need not be considered. On the 
other hand, if the suit is held to fall under para (d), it is contended 
that the valuation placed on the relief claimed by means of an 
injunction both inthe lower court and (in the cross-objection) in 
this Court is purely arbitrary, and that in the lower court the valu- 
ation should have been that declared for purposes of jurisdiction, 
namely Rs. 25,000 and under the cross-objection, Rs, 25,000 less 
Rs. 4,000 thé valuation of the appellant, i.e, Rs. 21,000. 


On this question the remarks ôf Mooxeru, J, in the judgment 
above quoted appcar to be applicable since the benefit that is to 
accrue to the plaintiffs, if plaintiff No. 1 is made sole manager of the 
property and the defendant is excluded, has not beén shown to be 
above the valuation put upon the relief claimed, But since this issue 
depends upon the decision of the first issue framed, I am of opinion 
that it too should be left fom the orders of the Hon’ble Taxing Judge. 


The following objection was raised by S.C Das, (with him. 


Surendro Nath Sen) for the respondents:— 


e In order to determine the proper amount of court-fee payable, 
the nature of the suit has to be looked at. In the present suit: no 
beneficial interest is claimed*by the plaintiff No. 3; the plaint alleged 
‘the property in suit to be endowed which was not seriously disputed 
by the defendant, who did not claim any personal interest in the 
property, In this connection the obServations of Stan.ry, C. J., in 
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Ghusaffar Husain v. Yawar, IL L. R., 28 All, 112 at 117, 
118, are very apposite. ‘As regards the court-fee, in maify cases the 
costs of such a suit as this fall on the trust estate, and that as the 
decree in such a suit works no change in the beneficial ownership of 
the property, it would be a hardship to impose upon the trust estate 
the payment of the ordinary court-fee payable in respect of a hostile 
suit for recovery of land on title”. No question of transfer of title 
or ownership is involved ın this suit. ° 


The point now raised is cxactly covered by Mohendra v. Dino- 
bandhu 19 C. L. J., 15. Jageshra v. Durga Prasad Singh, 1. L. 
R., 36 All., 500, bas no application to the facts of the present 
case. ‘There the plaintiff was suing on his personal tight and was 
claiming a beneficial interest in the mortgaged property. Then, 
unless he could get the decree already passed out of his way, he was 
not entitled to any relief. 


The present suit is, in substance, onc by the idols, to prevent 
the defendant from meddling with their property and thus falls under 
section 7 (IV) (d) of the Court-Fees Act. Since the idols them- 
selves are plaintiffs, it is sufficient for their purposes of obtaining 
the relief asked for t,e., the removal of the defendant if the defend- 
ant be not allowed to manage the wagf property, and it does not 
matter who else is authorised to act as AJ uiwalli. 

Relief (a) is not so much a declaratory relief asa teason for 
granting relief (L). ‘Consequential relief’ must be such as neces- 
sarily flows from and is inseparably connected with the declaration 
asked for, that is to say, if the declaration is 1efused, the conse- 
quential relief Calls with it. This is not so in the present case. 

The plaintiffs valued thei: relief of injunction at Rs. 1,000 and 
have paid the right court-fec. 

I ask to be heard also on this point, ‘The mattet is one for the 
decision of the Bench hearing the appeal, as was done in Jayeshru 
v, Durga Prasad Singh, I. L. R., 36 AIl, goo, ° 


Lalit Mohan Banerji and Narain Prasad Asthana, tor the 
appellant. : 
The following judgment was delivered by 


PIGGOTT, J.—I cannot read the plaint in this suit as anything 
but a claim for a declaratory decree, with consequential relief, under 
section 7 (IV) (c) of the Court-Fees Act, No. VII of 1870. This 
being so, the case is covered by the ruling in “Jegeshra v. Durga 
Prasad Singh” (). Iam not prepared to recommend a recon- 
sideration of that decision. I can see tht point that, on the wording 


e of the section, it is arguable that the cxpressiun “ the relief sought” 


means the “ consequential relicf” spoken of in sub-clause (e). At 
the same time Ido not think we ought now to unsettle the law 
laid down by a Bench of two Judges more than ten years ago. 
Moreorver, [am impressed with the argument based upon section 8 
ol the Suits Valuation Act, No. VII of 1887. IL accept the contention 
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" Rangacharya’s work is long destined to be the standard treatise on the Law of Companies in India ''—Hindustan 
Review, 


THE COMPANIES ACT, 1913 


` (ACT VII OF 1913) 


With the case-law thereon and legislative changes brought down 
to the end of April, 1928. 


BY 
S. KASTURI RANGACHARIAR, B.A., B.L., 
ä Vakil, Trichinopoly. 


The Hindustan Review :—Of the recent enactments of the Imperial Legislative Council, one 
of the most important 1s the Indian Companies Act, 1913, which has consolidated the law on the sub- 
ject. We welcome, therefore, a comprehensive and fully annotated edition of it such as is now 
available ın the almost monumental edition brought out by Mr. S. Kasturi Rangachariar. * © 
: ° The volume is thus a complete collection with comprehensive annotations of the Acts and 
Rules on a subject of great importance and is exhaustive in its scope and treatment. Under each 
„ection the case-law bearing on it or the component parts of it which has or have ‘been the subject 
of judicial notice, has been given, with a note, as brief as the circumstances ofe such case may 
admit of, bringing prominently to the view of the reader, the point of importance dealt with by the 
decision. Where the Indian case-law 1s insufficient to explain the section, English case-law has been 
indented upon, wherever necessary. Another special feature of this edition 1s that ali the cases from 
all the available reports in this country are consulted and noted. A copious subject-index and tables 
of cases are added to facilitate reference. We may say with confidence that Rangacharya's 
work is long destined to be the standard treatise on the Law of Companies in India. 


OTHER SELECT OPINIONS ON THE LAST EDITION: 


Calcutta Law Journal:~—The work is distinguished by care in the selection of materials and 
by their most effective arrangement; it also bears testimony to the great industry of the Editor 
whose work is remarkably free from slips. 


Madras Law Times:—The book 13 a repertory of useful knowledge relating to the India 
Law of Companies. We are of opinion that the matter and the method of treatment as wella 
the get up are excellent and the book will be of great use not\ionly to the practitioners but also to the 
Directors and Promoters of Companies to whom a knowledge of the case-law in addition to tha 
of the provisions of the Act is essential. : 


Bombay Law Reporter :—It has all the merits attaching to the method of case notation se 
in vogue by the Lawyer's Companion Series. 7 ~ * It needs scarcely be emphasized 
that the present edition of the Act contains everything that i worth knowing on the Compau yume 
Law in this country and in England, i 


Price Rs. 14—Postage, etc., extra. 


Conoession :— To those who register their orders before the ist June, 
1925, the price will be Rs. 12, postage, etc., extra. 
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JUST PUBLISHED! | JUST PUBLISHED! 
| THE THE PUNJAB ACTS 
WORKMEN’S COMPENSATION ACT (CIVIL, CRIMINAL AND REVENUE) 


(AOT VIII OF 1923) 
TOGETHER WITH S 
STATEMENT OF OBJEOTS AND REASONS, NOTES | 





[1798 to 1924] 


ON CLAUSES, JOINT COMMITTEE'S REPORT By P. HARI ROW, B.A., B.L., 
N Au ALSO High Court Vakwu, Madras, 
HE RULES MADE UNDER THE ACT BY THE The scheme of this work is on the same lines 
GOVERNMENT OF INDIA. « on which Sanjiva Row’s All India Civil Court 
Price: Bs. 1-8-0, charges extra. Manual and the All India Criminal Court Manual 


[N.B.—The Rules made by the Local Governments will have been prepared. 
be published separately for a nominal price, as . 
and when they are ready.] Price: Rs. 10-0-0, charges extra. 
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Apply to:—The Law Printing House, Mount Road, Madras. 
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THIRD EDITION (1924)—JUST PUBLISHED! 


THE NEGOTIABLE INSTRUMENTS ACT 
(XXVI of 1881) : 


With the case-law thereon and the legislative changes brought up-to-date. 


By A. K. NANNIAH, B.A. B.L, z 
High Court Vakil, Trichsnopoly. 


@ 

This edition of the book has been brought out on the well-known lines of the Lawyer's 
Companion Series. Under each section are given notes of the case-law bearing upon the several 
portions of the section which have been the subject of judicial interpretation. The notes are classified 
under various sub-divisions with catch-words at the top of each note enabling the practitioner to get 
at the references at the shortest possible time. The case-law has been brought down to the end of 
Deg 1924 and no case of importance has been omitted. English case-law bearing upon the subject 

also been resorted to to elucidate the point or points which have not been the subject of judicial 
notice by the Indian High Courts. The amendments made by the various amending Acts passed 
since the last edition and brought down to the end of 1924 have all been incorporated in the text of the 
Act. The (English) Bills of Exchange Act is given ın extenso in Appendix A; Appendix B gives 
extracts from the provisions of the Stamp Act and Limitation Act relating to Negotiable Instruments; 
and Appendix C contains the Rules relating to the Notaries Public. All these appendices, it is hoped, 
will be found to be yery useful. As usual, a subject index 1s appended to the book and a table of 


cases is prefixed thereto. 
SELECT OPINIONS: 


The Madras! Mail, November 75th, 1924:—The publications of the Law Printing House, 
Mount Road, Madras, have aohteved in legal circles a well deserved reputation for completeness, 
and accuracy and the volume under notice well sustains ft. The exhaustive citation of cases 
including those decided fill the end of June, 1924 and the useful appendices giving the English Bills 
of Exchange Act in extenso as well as the rules relating to the Notaries Public render the book very 
valuable as a work of constant reference, f 

The Law Weekly, Madras, 19th December, 1924 :—Mr. Nanniah is no stranger to the legal 
world and the fact that the present publication has reached its 3rd Edition affords unmistakeable 
evidence of tts high popularity and usefulness to the lawyers of our land, 

This is one of the Lawyer's Companion Series and 14 maintains tts excellent arrangement as 
regards the notes under the various sections, which deal with the case-law under the several sub- 
divisions of the general topic of Negotiable Instruments. 

The Bombay Law Reporter, January 15th, 1925 :—As a case noted edition of the Negotiable 
Instruments Act, this book deserves a mention. All Indian Cases and a selection of English Cases are 
classified under each section ın the style familiarised by the Lawyer’s Companion Series A busy 
lawyer can well avoid a learned disquisition; but he cannot afford to neglect a book that gives him 
an apposite case in the shortest time. 


Price: Re. GS-0-0—Postage, etc:, extra. 

















JUST PUBLISHED! SUPPLEMENT (1920—1924) 


TALL INDIA DIGEST one 
AL (1911— 3 
with supplement to ond of fexe, 1924, | CRIMINAL COURT MANUAL 
[IN ONE VOLUME—Complete] VOLS. I & II. 


By P. HARI RAO,/B.A., B.L., 
High Oourt Vakil, Madras. 

The First Edition of Sanjiva Row's All India 
Digest, Criminal ea was published in 
1911 and the Second Edition (1836—1915) in 1916. 
Many purchasers of the first edition, not having 
purchased the second, are without any consoli- 
dated Digest bringing it up-to-date from 1911 
onwards; while the purchasers of the second 
edition are experiencing a similar difficulty for 
want of a consolidated Digest for the period, 
1916 to 1923. Besides the purchasers of the 
above two %ditions, a large number of practi- 
tioners throughout India, practising on the 
criminal side, fee] the necessity of a consolidated 
Digest of Criminal Cases decided during the last 
10 or 12 years. To meet the demand ofall the 
above classes of practitioners, this Criminal 

«Digest for the period between 1911 and 1923 has 


been issued. 
PRICE: 
Es. 12 par copy, exclusive of Postage, etc. 





The All India Criminal Court Manual was 
published in 1919—1920. Since then a large 
number of Minor Acts (Criminal) has been newly 
enacted by the Indian Legislature and the 
Criminal Procedure Code has undergone such 
considerable changes between 1920 and 1924 as 
to make it almost a thoroughly new Code. 
Similarly, the Penal Code has been amended by 
various amending Acts during the same period. 
To bring, therefore, both the volumes of the All 
India Crinfinal Court Manual up-to-date, this 
supplement is issued, in two separate parts, so 
that the first part may be bound with Vol. I, and 
the second part with the Vol. IL, of the Manual. 
To facilitate reference, the full text of the 
Criminal Procedure Code as amended up-te- 
date has ,been printed in the supplement to 


Vol. II. 
PRICE: 
Supplement to Vol, I ... Ra, 3-8-0 
. 5 Vol. II ... Rs. 3-0-0 


postage, eto., extra, 





Apply to:—The Law Printing House, Mount Road, Madras. 


‘Dm nt 


t 
voL. kxiii. HIGH COURT 340 


that the valuation for purposes of court-fees 1s to be determined Civil 
first and thåt for purposes of jurisdiction must follow on the same ; 1925 
but the plaintiff ina suit in which consequential relief is prayed praan 
cannot at one and the same time obtain the services of the highest MANNI LaL 
possible tribunal for the determination of his claim and evade the RaDHEV 
payment of ad valorem court-fces. If for purposes of jurisdiction GOPAIJI. 
he sets a high value on the relief by way of declaration and a merely pip gous, J. 
nominal value on the relief by way of injunction, it is doing him no 

injustice to hold that the “ relicf sought”, on which the court-fee 

must be levied, is the sum-total of the two reliefs. It is beside the 

point to suggest that different consequences would have followed if 

the plaintiff in the present case had asked for a declaration only, 

or for an injunction only: the question under the Court-Fees Act 

must be determined upon the plaint as framed. 


I affirm the report of the stamping officer, and allow the partics 
concerned one month in which to make good the deficiency. 


Stamping Officer's report affirmed 





JUANDU LAL MITTHU LAL (Platutt/fF) CIVIL 


UEV'SUS aa 
WILAVATI BEGAM AND OTHERS (Defendunts).” —_— 


March, 2. 
Negotiable Instrumenis Act, section 70, cl. (b), terms of —IVhen 
applicable —Endorser of ahundi—Parol pronuse lo pay—Under- panera 
taking lo pay notwithstanding non-presentincnt— When amounting LAL, Jæ 
to an— Drawer and acceptor of the bill one and the same i 
person—Liabilily to pay whether prescniment good or bad. 


Wherg after drawing and accepting a hundi, one AZ <lelivcred 
it to ALA who negotiated it with the plaintiff firm and obtain- 
ed cash therefor, and when the hundi was eventually presented 
for payment to M and MUH, it had not reached maturity but 
MH informed the holder thal he would pay the money in a 
year or six months when he had it available, held: 





(1) that Al being himsel the drawer and acceptor, it was 
open to the holder to treat the document as a promissory note 
ang, therefore, AZ was liable whether there was presentment 
or nol 


(2) that MTI should be deemed to have undertaken to pay 
notwithstanding non-piescniment and, therefore, he too was 
liable, (Section 76, cl. (b) of the Negotiable Instruments Act, 
applied. ) 

e FIRST APPhAL from a decree of Bau PRIYA CHARAN 
AGARWAL, Additional Subogdinate Judge of Agra. 


Iqbal Ahmad, Kailas Nath Katju, S. P. Johari and B. Dayal, 
for the appellant. 


* E, A. No. 19 Of 1922. 
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Muhammad Ullah and Narain Prasad Asihana, lor the res- 
pondents. 


The judgment of the Court was delivered by 


LINDSAY, J.—This is a plaintiff's appeal arising out ofa suit 
which was brought on a hundi. The document in suit 1s printed at 
page 27 of our record and it appears that it was drawn on the 25th 
September, 1918 by a person named Muniruddin. Muniruddin drew 
on himself and also accepted the hundi on the date just mentioned. 
He afterwards delivered it toa person named Muhammad Husain 
who negotiated it with the plaintiff firm and obtained cash therefor. 
The amount of the hundi was Rs. 8,500. 


;, he suit out of which this appeal has aisen was brought by the 
plaintiff firm against the legal representatives of Muhammad Husain 
who is dead and against the drawer and acceptor, Muniruddin. 


In the court below the suit has been decreed against Muniruddin 
but it has been dismissed as against the representatives of Muhammad 
Husain. The basis of the judgment is this, namely, that there was 
no proper presentment of the bill for payment so as to render 
Muhammad Husain liable as an endorser. 


The plaintiffs now appeal, and the argument is that the decision 
of the court below is wrong. 


We may mention here that an application has been made to this 
Court to admit additional evidénce in the case in the shape of a 
letter. This application is made for the purpose of proving to the 
court that the bill in suit was’ an accommodation bill; in other 
words, that Muniruddin drew and accepted the bill without valuable 
consideration He did so merely for the purpose of enabling 
Muhammad Husain to raise money on it. 


It is stated that this evidence only became available after the 
suit had been decided in the court below. 


After’ hearing the arguments in the case, howevtr, we arc ol 
opinion that there is no necessityeto admit any additional evidence 
in the case. Whether the bill was an accommodation bill or not, 
does not appear to us to make any difference to the legal situation 
of the parties. 

We have now to consider what took place in the matter of 
presentment for payment. The hundi was declared to be payable 
359 days after the 25th September, 1998. It, therefore, came to 
maturity on the expiry of the period of grace, that is the third day 
alter the 19th September, rg19, that is to say, on the 22nd ia 
ber, IQIQ. 

Now the only evidence regarding presentment is to be found in 
the statement of Chandan Lal who is a partner in the plaintiff firm, 
and according to Chandan Lal’s story he presented the bill for pay- 
ment to the drawer Muniruddin and also to the endorser Muhammad 
Husain on the 19th September, 1919. 

. `» 
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We agree with the learned Judge of the court below that this 
was nota good presentment in law for no presentment is valid 
unless it is made afte: the bill has icached maturity. The bill 
hardd not reached that stage on the 19th September, 1919. There 
was, therefore, no valid presentment 


As against Muniruddin we think the court below was light in 
granting a decree for, in any view, it appears to us that he was lable 
whether there was presentment or not. In the form in which the 
bill was drawn, Muniruddin himself being diawer and acceptor, 
it was open to the holder to treat the document as a promis- 
sory note, and we have the further fact that Muniruddin has 
not appealed against the decree of the court below. 


There remains the question of the lability of the endorser Mu- 
hammad Husain 

Mı. Iqbal Ahmad, who appears on behalf of the plaintiff-appellant, 
relies upon the terms of section 76 (4) of the Negotiable Instruments 
Act. This section and clause lay down that no presentment for 
payment is necessary, as against any party sought to be charged 
therewith, if he has engaged to pay notwithstanding non-present- 
ment. 

There can be no doubt that a party to a Bill of Exchange can 
waive a presentment for payment as all the provisions relating to 
presentment are made for the protection and benefit of the party 
liable. 

In support of his argument, Mr. Iqbal Ahmad relies upon the 
statement of Chandan Lal, which is uncontradicted and which we 
have no reason to disbelieve. Chandan Lal's statement 1s that on 
the 19th of September he went first of all to the house of Munir- 
uddin with the hundi. He showed the hundi to Muniruddin and 
asked for payment. Muniruddin told him to go to Muhammad 
Husain saying that he did not think that Muhammad Husain would 
be likely tu pay as sales were slow and the money was locked up in 
business A 

Chandan Lal says that he then went to Muhammad Husain with 
the hundi and said :— l 

‘please pay this money, -I have come here after seeing 
Muniruddin; he (Muhammad Husain) said, the money is not 
procurable al present, you may charge interest at the rate of 
13 annas percent. Ieshall pay the money ina year or six 
months when it is received ”. 


Mr. Iqbal Ahmad contends that if this evidence is believed, ıt ıs ° 


sufficient proof of a waiver of presentment for payment on the part 
of the endorser, Muhammad Husain : 

On the other hand, it is argued on behalf of the respondents 
that clause (6) of section 76 cannot be applied in the light of this 
evidence because it is not made to appear that Muhammad Husain 
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engaged to pay “ notwithstanding non-presentment”. The contention 
ol the learned Advocate for the respondents is that umess the fact 
of the engagement is disclosed in the endorsement made in the 
present case, the evidence before us could not be treated as evidence 


of an engagement to pay notwithstanding non-presentinent. 


It seems to us that this is putting too narrow a construction on 
clause (@) Of section 76,and we think that if {here is reliable 
evidence before us of a parol promise on the part of the endorser to 
pay the note, that is sufficient. We think we may fairly say that 
when Muhammad ITusain informed the holder that he would pay the 
«money in a year of six months when he had it available, that was an 
undertaking to pay without any further presentment of the bill. 


We are of opinion, that the plaintiff firm ought to succeed tn 
this appeal and that a decree should have been passed also against 
the legal representatives of Muhammad Husain. We, therefore, 
allow this appeal and substitute for the decree of the court below a 
decree against all the defendants with costs including in this Court 
fees on the higher scale. [It is, of course, to be understood that the 


decree, in so far as it concerns the legal representatives of Muham- 
mad Husain, can be executed only against the assets of Muhammad 
Husain in the hands of these persons. 


Appeal allowed. 





RAM GHULAM SINGH 
UErss 
EMPEROR.* 


Indian Penal Code, section 186—Offence under—le-organisation 
of a Panchayat by Sub-Divisional O ficer—Rude refusal to work 
on Panchayat and instigating other Pauches nol lọ serve on it 
—When act does noi amount lo on offence, . 


With a view to re-organizing a, certain Panchayat, under 
orders from the District Magistrate, a Sub-Divisional Officer 
proposed to the Panches the inclusion of a member of the 
depressed classes in the said Panchayat, whereupon the appli- 
cant, who was one of the Panches, taking offence at the pro- 
posal, refused, very rudely, to work on the Panchayat and also 
instigated other Panches to refraim from sitting on the newly 
constituted Panchayat. Held, that although the applicant bes 
haved very rudely, he was at perfect liberty to resign from the 
Panchayat and there was nothing in the law to prevent his 
advising whomever he may meet not to serve on the Panchayat.. 
The applicant was, therefore, pot guilty of voluntarily obs- 
tructing a public servant in the discharge of his public duties, 
under section 186 of the Indian Penal Code. 


* Crim. Ref, No, 76 of 1925, 
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CRIMINAL REFERENCE by PANDIT GAURI SHANKAR TIWARI, CRIMINAL 
Additional Sessions Judge of Cawnpore at Banda. 


1925 
Uma Shankar Bafpat, for the applicant. RAN 


M. Wali Ullah (Assistant Government Advocate), for the GHULAM 
Crown. SINGH 


v, 
The following is the Referring Order :— EMPEROR. 
e 


This is an application for revision against the order of 
the District Magistrate, Hamirpur, dated the roth November, 
1924, convicting the applicant under section 186, Indian Penal 
Code and sentencing him to pay a fine of Rs. 50 in a summary 
trial. 


The prosecution was started on the written complaint of B. 
Bhagwati Prasad Sinha, Sub-Divisional Officer who is said{to 
have been obstructed by the applicant in his attempts to 
re-organise and reconstitute the Korara panchayat according 
to the orders of the District Magistrate. À 


The Sub-Divisional Officer in his complaint Exhibit D says 
that he called the Panches with their records at his camp in 
Damar and they came as instructed, He proposed to them the 
inclusion of a member of the depressed classes in the Pancha- 
yat, but this displeased Ram Ghulam applicant who is one of 
the Panches and he eyed the other Panches and declared that 
the Panchayat would cease forthwith. He, the Sub-Divisional 
Officer, argued with him for a while but this only increased 
his defiance and the other Panches remained sullen. 'Then 
Shiam Sunder, the brother of the Sarpanch, who had brought 
the papers, was asked to keep the papers with him and he took 
them away but shortly after he returned and threw the basta 
containing the papers and went away and when he was sent 
for he came with Ram Ghulam applicant and when asked to 
explainehis conduct, Ram Ghulam replied that the Panchayat 
had ceased to work and Shiam Sunder repeated the same. 
Then next morning when he (the Sub-Divisional Officer) went 
to Korara to ascertain the local feelings about the present 
Panches, he discovered that Ram Ghulam had been instigating 
others not to work in the Panchayat and as a result of it the 
Sarpanch refused to work and the other Panches gave only a 
half-hearted consent. 


Nothing more than what is stated in the complaint appears 
to have been stated by the Sub-Divisional Officer in his de- 
position before the District Magistrate because the District 
Magistrate in his ju€gment says: ‘‘ Under the Government 
orders the Magistrate had to see if a member of the depressed 
classes could also-be appointed to the new Korara Panchayat. ° 
Accused took offence at the order of sitting with a low caste 
man and declared that the panchayat wouid cease to func- 
tion forthwith. He spoke for himself and for his brother 
Panches. The Magistrate tried to expostulate but the accused 
evidently mistook it for weakness and showed more defiance. 
His fellow Panches taking their cue from him sulked and 
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sullenly stood by his side in his mischievous attempt at ob- 
struction. The accused and Shiam Sunder, bréther of the 
Sarpanch Gopi Nath, went away afte: throwing the books and 
registers upon the Magistiate. They had to be sent for again 
and then they came and insulted the Magistrate, The follow- 
ing morning the Magistrate went to asceitain the local feeling 
but to his natural surprise he discovered that his apology 
notwithstanding, the accused had been instigating his people 
and arranging that nobody should accept the membership of 
the new constituted Panchayat.” 


The District Magistrate appears to be wrong in saying that 
the accused threw the basta onthe magistrate because the 
complainant says that Shiam Sundar threw the basta and went 
away and then returned with the applicant. 


The Sub-Divisional Officer no doubt in his complaint says 
that he was thwarted, opposed and obstructed by the applicant 
in discharging his public duties and was insulted by him after 
he came with Shiam Sunder and the District Magistrate also 
finds that he was obstructed and insulted but what took place 
appears to be simply this that the accused, when asked to sit 
with a member of the depressed classes, refused to do so and 
told the Magistrate that the Panchayat would cease to exist 
and instigated his fellow Panches and other persons not to sit 
with the members of the depressed classes in the Panchayat. 
He had not thrown the basta upon the magistrate and his 
merely telling the magistrate in reply to a question put to 
Shiam Sunder that the Panchayat had ceased to exist, insulting 
though it was, would not make him criminally liable because 
mere abuses have been held not to constitute obstruction 
(Ratan Lal, 9th Edition, page 375). The Sub-Divisional Officer 
was no doubt hampered in the performance of his public duty 
by the refusal of the applicant and by his instigations but I do 
not think that the applicant’s conduct amounted to voluntary 
obstruction within the meaning of section 186, Indian Penal 
Code. ln order to constitute voluntary obstruction within the 
meaning of section 186, Indian Penal Code there must be the 
commission of some positave overt act of obstruction and not 
merely a sort of passive resistance and refusal to carry out 
orders as would appear from I. L, R., 1s Mad., page 221. 


There is no legal evidence to support the conclusion that 
the accused had been instigating others not to Act in the 
Panchayat after his apology of the first day because the Sub- 
Divisional Officer is the only witness examined in the case 
and he could not have seen or heard anybody being instigated 
in his absence ın Korara. He must have come to know of 
these instigations the next day from others who have not been 
examined as witnesses in the case. Persuasions addressedsto 
tenants in the absence of a receiver not to pay rent to him” 
were held not to constitute obstritction (I. L. R., 29 Cal., page 
236) and in 73 I. C., page 338 although the accused had beaten 
the Lambardar who was helping a Naib Tahsildar in perform- 
ance of his duties and £s the result of that beating the Lambar- 
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dar refused to heip the Naib Tahsildar, the accused was held 
not t@ have committed any criminal offence, A person spread- 
ing false reports and thereby preventing peisons from taking 
their childien for vaccination was held not to have committed 
any offence under section 186, Indian Penal Code (15 Mad., 
page 93). 

Under the Village Panchayat Act the Collector or with his 
permissiom the Sub-Divisional Officer could have appointed 
any member of the depressed classes to be a Panch. The appli- 
cant might have been left free to sit with him or not. He need 
not have been consulted or argued or expostulated with but if 
the Sub-Divisional Officer consulted him or wanted to bring 
him round to his own view, the applicant could very well 
express his own opinion and J think he could induce his fellow 
panches also to hold the same opinion. To hold him criminally 
liable would be unduly widening the scope of section 186, Indian 
Penal Code. 

In my opinion the conduct and the acts of the applicant, 
however blameworthy, do not fall within the meaning of section 
186 and he does not appear to me to have voluntarily obstructed 
the Sub-Divisional Officer within the meaning of that section. 
I would, therefore, submit the record to the Hon’ble High 
Court with a recommendation that the conviction and sentence 
of the applicant be sct aside. 


The following judgment was delivered by 


STUART, J.—I have read the order of the District Magistrate and 
his explanation. I am unable to support his order. I sec his point 
of view. The applicant undoubtedly behaved very rudely. His 
manners were bad and he was clearly determined to be offensive but 
I cannot find that there is anything upon which a conviction can 
be based for an offence under section 186. The applicant was at 
perfect liberty to resign from the panchayat and there is nothing in 
the law to prevent his advising whomever he may meet not to serve 
on the panchgyat. 

He no doubt is nota good ciljzen ora useful member of the 
community in so far as his. actions in this matter are a guide but I 
cannot find anything which to my mind can support a conviction of 
voluntarily obstructing a public servant in the discharge of his public 
functions? a 


I accordingly accept this reference, set aside the conviction and 
sentence and direct that the fine if paid be refunded. 


Reference accepted. 
Conviction set aside. 
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BABU RAM 
VEVSUS 
EMPEROR.* 


Arms Act, section 19 (f)—When act not amounting lo an offence 
under—Firing a gun lo scare mischic{-makers during comunal 
riots—Principle of personal privilege—When not violated by 
license-holder—Possession of a gun without license—When not 


an offence under section 14—Penal Code, section 336—Inapph- 


cability of. 


When communal riots were taking place in different paits of 
the town, the applicant, a brother of a license-holder, took out 
the gun and fired shots in the air so that people mischievously 
inclined might know that it was not safe for them to do any 
mischief to the people living in the house, held, that no offence 
had been committed by the applicant under the Arms Act, 
section 19 (f). Where the use of the gun and the object of 
firing were both lawful, the possession of the gun by the 
applicant must be taken tu be on behalf of and with the express 
or implied permission of the license-holder and in the grant 
of the permission, the license-holder did not in any way con- 
travene the principle of ‘personal privilege’ inasmuch as the 
gun was fired for a lawful purpose. Muhammad Husan v. 
Emperor, 22 A. L, J. R., 1096, distinguished on the facts. 

Cases must be decided on their own particular circumstances 
and unless a decided case lays down a general principle, it is no 
sure guide, 


A man may be in possession of a thing without being in 
physical touch with it. 


The license for holding a fire-arm is a personal privilege and 
the licensee is not entitled to use the gun as he may lawfully 
use any other article of his, 


Where applicant was convicted under section 336 of the 
Penal Code on the finding that he deliberately threw brickbats 
at passers-by and wanted to shoot them and for that purpose 
aimed a gun and fired shots, keld, that the conviction should 
be set aside as it was based on an utterly insufficient and 
improper chafe. Ifthe finding were correct, the® applicant 
was clearly guilty of an attempt at murder if not of an attempt to 
cause grievous hurt with a dangerous weapon. On the other hand, 
if the charge was nothing but of firing a gun during communal 
tension, it can hardly he said that an offence has been com- 
mitted. 


When riots were taking place, a man possessing a gun may 
very well fire shots just to indicate to the would-be mischief- 
makers that there were arms of defence in the house and any 
body who might be mischievously inclined might take care of 
his safety, ¿ 
* Cr, Rey, No. 51I of 1925. 
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CRIMINAL REVISION from an order of N. WALKER ESQ., 
Sessions Jadge of Kumaun. 


G. W. Dillon, for the applicant. 


M. Walt Ullah (Assistant Government Advocate), for the 
Crown 

The following judgment was delivered by | 

MUKERJI, J.—This is an application in revision against a con- 
viction of the applicant under section 336 of the Indian Penal Code 
and another conviction under section 19 (f) of the Arms Act. The 
sentence was one of two months’ rigorous imprisonment and Rs. 50 
fine under the former conviction and one of two months’ rigorous 
imprisonment under the latter, the sentences of imprisonment running 
concurrently. 


The charge against the applicant under section 336 of the Indian 
Penal Code, as it is to be found in the charge-sheet, is as follows:— 
“You onor about the 10th day of Mohurrum this year at 4 p. m. 
or after threw bricks from your roof and fired agun from the same 


roof in such a rash manner that it endangered human lives of persons 


who were passing on the roads near about your mohalla.” 


The learned Magistrate, who convicted the applicant, in his 
judgment stated as follows :—‘ The evidence showed that there was 
a communal riot in the city of Pilibhit in different parts of it. The 
accused threw brickbats at the Muhammedans who were passing by 
the lane close tu his house and not only this but he fired two shots 
at them from his house but fortunately no one was hit.’" At another 
place the learned Magistrate said :— I am inclined to think that it 
was for these reasons only that the shot missed the atm and nobody 
was hit or killed.’ 


The imyression that I have gathered from reading the judgment 
of the learned Magistrate is that he tound, on the evidence, that the 
appellant deliberately threw brickbats a/ Muhammedan passers-by 
and he deliberately aimed a gun and fired two shots at the said 
persons and that it was a matter of pure luck that nobody was injured. 
The learned Sessions Judge who heard the appeal does not clearly 
say what he found on examination of the evidence. He contented 
himself with the following remark :— 

“I am of opinion that the cvidence fully substantiates the 
case against the accused,” 


Now, if the case against the accused was what the learned 
Magistrate found to have been proved, the charge under section 336 
cof the Indian Penal Code was an utterly insufficient and tmproper 
charge Section 336 of the Indian Penal Code contemplates a lawful 
act. But it punishes the «ame act which is otherwise lawful only 
if it is exercised ina rash or negligent manner. If the finding be 
accepted that the applicant deliberately threw brickbats af passers-by 
and wanted to shoot them and for that purpose aimed a gun and 
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fired shots, he was clearly guilty of an attempt at murder if not of 
an attempt to cause grievous hurt with a dangerous «weapon of 
shooting. 

It is for this reason that I have been utterly unable to understand 
the judgments of the Magistrate and the learned Sessions Judge. 


To satisfy myself as to how the charge of such a light character, 
as a charge under section 336 is, could be brought ọn the evidence 
accepted as true, I examined the statements of the witnesses myself. 
My examination of the statements and the remarks of the learned 
Magistrate and the learned Sessions Judge that allowance had to be 
made for communal bias and exaggeration and want of observation 
etc. satisfy me that the prosecution understood that nothing serious 
was really meant by whatever the applicant may have done and that 
all that was wanted to be punished was the firing of the gun ata 
time when possibly communal feeling was running high. If the 
evidence of some of the witnesses, c.g. Kuttubuddin, Fazal Ahmad 
and Nur Ahmad is to be believed, the applicant deliberately wanted 
to shoot Muhammadans passing by his house. On the other hand, 
the evidence of the other witnesses would indicate that shots were 


` fired in the air. 


The position, therefore, is this. Ifthe finding of the learned 
Magistrate is what he has mentioned in his judgment and if that 
finding has been upheld by the learned Sessions Judge, the trial 
must be quashed and the applicant should be ordered to be com- 
mitted to the Court of Sessions so that he might undergo a trial by a 
superior court of criminal jurisdiction with an appeal, (in a serious 
case like this) to this court. Onthe other hand, if the charge was 
nothing but of firing a gun during communal tension, it can hardly be 
said that any offence has been committed. When riots were taking 
place, as the learned Magistrate has stated in the ¢udgment, in 
different parts of the town, a man possessing a gun May very well 
fire shots just to indicate to the would-be mischief-makers that there 
were arms of defence in the house and anybody who might be 
mischicvously inctined might takæcare of his safety. 

The result, therefore, is that cither the conviction should be set 
aside and a retrial ordered or the conviction should be set aside in 
toto. ° 

As I have said, I have examined the evidence and I am of 
opinion that the latter course is the only course which is open to 
me. The evidence will not sustain a charge of an attempt at mur- 

eder or attempt at causing grievous huit with a gun. 

I accordingly sct aside the conviction and sentence under sec, 
tion 336 of the Indian Penal Code and order that the fine, if paid, 
be refunded. s 

Coming to the charge under section 19 (f) of the Arms Act, 
the position seems to have becn as follows. Communal riots were 
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taking place in different quarters of the town. A brother of a 
license holder took out the gun and fired shots in the air so that 
people mischievously inclined might know that it was not safe for 
them to do any mischief to the people living in the house. The 
question would then be whether a temporary possession like that 
would come under section 19 (f) of the Arms Act. 


Cases must be decided on their own particular circumstances 
and unless a decided case lays down a general principle, it is no sure 
guide. 

The charge against the applicant i is that he was in possession of 
arms, in contiavention of the provisions of sec. 14 of the Arms Act. 
That rule of law Jays down that it is unlawful to be in possession 
of any fire arms without a license. It is common ground that the 
brother of the applicant, living in the same house as the applicant, 
held a license for the gun. Then the question arises, whether the 
gun, at the time the shots were fired, had ceased to be in the 
possession of the license-holder and had passed into the possession 
of the applicant ? 


The answer to the question must be bascd on some definite 
piinciple. The word possession is a well known word in law, and 
a man may be in possession of a thing without being in physical 
touch with it. A locks up a vacant house. He will be deemed to 
be in possession of the same. 4, a license holder of a gun living 
at Allahabad and holding a license for that district, may go to Cal- 
cutta leaving his gun at his house in charge of the servants or his 
wife. The possession of the wife and the servants would be the 
possession of the license-holder and it cannot be said that the wife 
and the servants are in possession of an unlicensed gun. Similarly, 
a servant cleaning a gun for his master or carrying it for him to the 
police office, “for an inspection by an officer there, is not in possession 
of an unlicensed gun. But if the same servant takes out the gun 
without thee permission of his master and commits an offence with 
it, or goes out for a mere show ig a marriage procession, his (the 
servant's) possession would be unlawful. The reason is that the 
possession is not on behalf of the master but on behalf of the servant 
himself. 


Again, it has to he remembered that the license for holding 
a firearm is a personal privilege, and the licensee is not entitl- 
ed touse the gun as he emay lawfully use any other article of 
his. The owner of a car may lend it tor friend, but he cannot 


lend his gun to him. In the former case the possession of the ° 


friend would be the possession of the owner, but the possession of 
the friend, in the case of the gun, may not necessarily be the 
possession of the license-holder. The reason is this. The law aims 
at the control of fire-arms in the country and the object of law would 
be defeated if the privilege granted to comparatively few people 
could be extended beyond its terms. 
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CRIMINAL Bearing, then, the two somewhat antagonistic principles in mind, 
1928 I have to see whether the possession of the applicant, at the time he 
— fired the shots, was on behalf of his brother who held a license o 

BABU RAM whether it was on his awn behalf ? Further if it was on behalf of his 

Emperor. brother, whether the applicant's possession was one which is not 

permitted by the principle undeilying the Arms Act which I have 


to construe ? 


It is to be remembered that mere firing a shot is not punishable. 
If, therefore, the applicant was within the law, in holding the gun in 
his hand, at the time he fired the shots, he must be treated as innocent. 
The first of the two questions propounded aboye is one of fact. I 
haye already stated the circumstances in which the shots were fired. 
I Have found that the firing of the shots had the object of scaring 
away the mischief-makers. The use and object were both lawful. 
In the circumstances, it must be taken that the possession of the 
oun by the applicant was on behalt of and with the express or implied 
permission of the brother, the license holder. The next question 
is whether in the grant of the permission of the use of the gun given 
by the license-holder, he, in any way, contravened the principle of 
‘personal privilege’ ? I think he did not. I have already pointed out 
that the mere firing ofa gun is not an offence. The personal 
privilege to possess a gun was not in any way abused by the 
license-holder’s brother firing a few shots with it, for a lawful purpose 
and for the benefit of the license-holder or his family. If the license- 
holder can ask his brother to clean his gun, he may ask him to fire 
a few shots to scare away, say, the crows. If these two acts be not 
unlawful, the license-holder may lawfully ask his brother to scare 
away possible assailants by firing the gun. 


Iam, therefore, of opinion that no offence has becn committed 
under the Arms Act, section 19 (f). : 


The case of Muhammad Husan v. Emperor (') is clearly 
distinguishable on the facts. The son of the license-holder had taken 
the gun out of the house and wag out for shooting. This was quite 
contrary to the spirit of the license, though the possession of the 
son was the possession of the father, in the wider sense of the term. 

The result is that I set aside the conviction under the Arms 
Act as well. j 

The convictions and the sentences are set aside and the applicant, 
who was admitted to bail by the learntd Judge of this Court who 
admitted the application, need not surrender. The fine, if paid, will 
be refunded. 





Mukerji, J. 


Convictions set aside. 
(1) [1924] 22 A. L, J. R., 1096. 
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MUNNO DEVI CRIMINAL 


CEVMSUS è 
THE MUNICIPAL BOARD, AGRA * > 


Muhicipalities Act (Local Act No. 11 of 1916 as amended by RE 
Act No. 12 of 1919), sections 185 and 307—House in danger Suraman,] 
of falling—Application for re-building portions of—Construc- 
tion begun before formal sanction granted by Board—Notice for 
demolition—IVork stopped by appitcant—Sanction regardiny 
one side of the house granted subsequently—Offence commilted 
by applicant—Nalture of—IVhen lenient view justified. 

In anticipation of an application for re-building certain 
portions of a house which were in danger of falling down 
owing to the rains, being granted by the Municipal Board, the 
applicant started building. Subsequently she was served with 
a notice for demolition whereupon she stopped further cons- 
truction. Before the period of the notice had expired, the 
Board gave permission to build on the western side of 
the house only. No order on her application to build on the 
eastern side had till then been finally passed. It was, however, 
found that an old chajja projecting on this side had been 
extended as far as the chabutra of the house, This construction 
also had heen, later on, partially removed by the applicant, 
The applicant was subsequently tried and convicted unde: 
sections 185 and 307 of the Municipalities Act (Local Act No. 
rr cf rgx6 as amended by Act No. 11 of 1919). Held, that 
although the subsequent grant of the sanction ought to have 
deterred the Boaid, if it had acted reasonably, from prosecuting a 
the applicant for building without permission, it could not 
obviate the fact that she did begin to build before any sanction 
had been granted. ‘Ihe offence mentioned under section 185 
was, therefore, technically committed. ‘here was, however, 
no disobedience so far as the western portion of the construction 
was concerned. With tegard to the eastern portion, the Board 
had power to issue a noticee for demolition under section 198 
of the Act and therefore, an offence under section 307 had 
also been technically committed. In view, however, of the 
conduct of the Municipal Board itself which had been adversely 
commented upon by the lower courts and in view of the fact that 
the applicant did stop futher construction of the building 
after receiving the notice for demolition, the applicant did not 
deserve anything more than a nominal fine. 

The procedure with regard to applications for permission to, 
build or make any constructions within the Municipal limits, 

° as laid down by the Municipalities Act (No. 11 of 1916 as amend- 

ed by Act 11 of 1919) discussed and sections 178, 179 sub-clause 
(1) and sec. 180 sub-@lauses (3), (4) and (5) referred to. 


CRIMINAL REFERENCE by A. G. P. PULLAN ESQ., Sessions . 


Judge of Agra. 
XXIII. 46 R. 
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The facts appear from the judgment. 
The parties were not represented. 
The following judgment was delivered by 


SULAIMAN, J.—This is a reference by the Sessions Judge of 
Agra recommending that the convictions of Musammat Munno Devi, 
a school teacher, under sections 185 and 307 of the Municipalities 
Act (Local Act No. II of 1916 as amended by Act No. II of 1919) 
and the sentences of fine of Rs. 10 on each count be set aside. 


The facts are not in dispute. The lady applied to the Municipal 
Board, on the 29th of July, 1924, for permission to re-build certain 
parts of her house, but in her application she did not clearly specify 
the extent of the proposed building. On the 3oth of July, the 
municipal draftsman prepared a map showing the western side of the 
building only. Acting probably on the approval of the Ward Member, 
she began to build in anticipation of sanction. On the 25th of 
August, she applied for the preparation of a new plan including both 
the western and eastern sides. The Board ordered a new plan to 
be prepared and the applicant to deposit the necessary fees. On the 
2nd of September, before any final orders had been passed on her 
application, the Board served a notice on her to remove the building 
already constructed. Later on, namely on the 6th of September, 
the Board sanctioned permission to build the western half of the 
building. She stopped going any further with the construction and 
applied to the Board stating that she had constructed the building 
in anticipation of sanction because her house was cracked and was in 
danger of failing down if she did not repair it. On the roth of Sep- 
tember she was prosecuted for building without permission and also 
for failing to comply with the orders of the Board. 


The leained Magistrate came to the conclusior that she did 
begin to construct parts of the building before leave was granted to 
her. He also found that the leave was confined to the, construction 
on the western side only and that no order on her application to 
build on the eastern side had yet*been finally passed. Her application 
for such a permission is still pending. As to the construction on 
the eastern side, the learned Magistrate, on inspection, has found. 
that the old ckkajya projecting on this side has been enlarged and 
now extends as far as her chabutra. The evidence of the Chief 
Sanitary Inspector was to the effect that a verandah and a latrine 
were being built in August and that the said latrine was in the 
balcony. He further stated that the balcony was covered within. 
In this he was suppoited by another witness who occupies an adja- 
cent house. On the day when the Magistrate inspected the localitf, 
he, however, did not notice any tin covering. The construction 


had apparently been partially removed though perhaps not com- 
pletely. 


The learned Magistrate justly commented on the unsatisfactory 
way in which the Municipal Board actedin the matter. On the 2nd of 
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September notice to remove the construction was issued which 
included constructions on both sides. On the 6th of September 
sanction to construct the western portion was actually granted. 
Nevertheless, on the 19th, she was prosecuted with regard to both 
portions. The Municipal Board also does not seem to haye acted 
promptly on her application of July when the rainy season was on 
and her house must have been in some danger. The Board certainly 
cannot be cortgratulated on the way in which it proceeded against 
the applicant. 

Technically speaking the applicant was guilty of beginning to 
make her construction even on the western side before formal 
sanction had been granted. Though the subsequent grant of the 
sanction ought to have deterred the Board, if it had acted reasonably, 
from prosecuting her for building without permission, it cannot 
obviate the fact that she did begin to build before any sanction had 
been granted. Furthermore, no sanction has yet been granted for 
the construction on the eastern side. 


Section 178 of the Municipalities Act requires that before 
beginning within the limits of the municipality, to erecta new 
building or new part of a building, or to re-erect or make a material 
alteration in a building a person shall give notice of his intention to 
the Board. Under section 179, sub-clause (1) the Board may 
require further information and plans to be furnished. Under section 
180, sub-ciause 3 and 4 if the Board neglect or omit for one month 
after the receipt of a valid notice under section 178 to make and 
deliver to the person who has given such notice an order of the nature 
specified in sub-section (1) of section 180, such person may by a 
written communication call the attention of the Board to the omission 
or neglect, and, if such omission or neglect continue for a further 
period of fiffeen days, the Board shall be deemed to have sanctioned 
the proposed work absolutely, provided that he does not act in con- 
travention of the Act or any bye-law. In this section 180 a fifth 
clause has *been added which is as [ollows:— No person shall com- 
mence any work of which notice dhas been given under section 178 
until sanction has been given or deemed to have been given under 
this section.” Under section 185 of the Amended Act ‘whoever 
begins, continues or completes the erection or re-erection of, or any 
material alteration in a building or part of a building............ 
Ae Cee een ae without giving the notice required by section 178 
or in contravention of the provisions of section r180 sub-section (5) 
or of an order of the Board refusing sanction or any written direc- 
tions made by the Board under section 180 or any byc-law, shall bë 

liable upon conviction to a fine which may extend to Rs. 500. 

It is, therefore, clear that she should not have commenced the 
work until sanction had beeh granted. The Board had not neglected 
or omitted to take steps on her application for one complete month 
nor did she by written communication call the attention of the Board 
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to any such omission or neglect and then wait for a further period of 
15 days. No sanction, therefore, can be deemed to have been given. 
The offence mentioned under section 185 was, therefore, technically 
committed. 


As to the notice to remove the constructions made by her, it is 
to be noted that before the perind of the notice had expired the 
Board sanctioned permission to build the western half of the build- 
ing. There was, therefore, no disobedience so far as this part of 
the construction was concerned. With regard to the eastern portion 
the Board had apparently issued notice for demolition on the strength 
of its bye-law no. 19 which provides that no erection or construction 
will be allowed over any existing chaduira situated in any road on 
lane less than 16 feet wide. The Board had power under section 
198 of the Act to make sucha bye-law. But she apparently did 
remove the tin covering though possibly not within the time fixed by 
the notice, if the evidence of the Chief Sanitary Inspector is to be 
believed. As the tin covering did not exist when the Magistrate 
inspected the locality, it does appear that she has at any rate 
partially removed the construction leaving very little of it still in 
existence. Under these circumstances an offence under section 307 
has been technically committed. 


In view, however, of the conduct of the Municipal Board 
itself which has been adversely commented upon both by the 
Magistrate and the learned Sessions Judge and in view of the fact 
that she did stop further construction of the building after receiving 
the notice for demolition, I do not think that this is a fit case in 
which anything more than a nominal fine should be inflicted on her. 


Accordingly, while upholding the conviction, I reduce the fines 
to nominal ones of rupec one cach on the two counts. In other 
respects the order is upheld. ° 

Conviction upheld. 


Fine reduced. 


EMPEROR 
UErsus 
KUTROO.* 
i e . 
Arms Act (X1 0] £878), sections 19 (f), 25, 30—Search by a police 
officer, legality of —Meaning and effect of the expression “in 
the course of any proceedings instiluled” used in section 30 of 
the Arms Act—General powers of scarch under section 165 of 
the Criminal Procedure Code, how far cffected by it—When 
conviclion proper although search tleyai—Mayisirale’s powers 
under secitons 96, 105 of the Criminal Procedure Code. 


*Cr. App, No. 71 of 1925. 
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Where on a mere leport that a ceitain person likely to be 
engaged in dacoities was suspected to bein unlawful possession 
of arms and ammunition, a Patwari, who by the rules applicable 
to Kumaon was entitled to exercise the powers of a police 
officer, made a search of his house and discovered gun-powder, 
dynamite etc, and the accused was thereupon convicted, held, 
that the conviction was proper but the search was illegal 
because there had been no order under section 25 of the Arms 
Act and because the search was not made in the presence of an 
officer specially appointed, or by virtue of his office, under 
section 30 of the Arms Act. 


‘ Where the search is illegal but the evidence 1s conclusive, a 
persou can be convicted. Emperor v. Sayeed Ahmad, 1L. L, R., 
35 All., 575, referred to. 

The ordinary meaning of the expression “in the course of 
any proceedings instituted”? used in section 30 of the Arms 
Act is “in the course of any legal proceedings which have 
already begun ” and the effect of the expression is to cut down 
the general power of search under section 165 of the Criminal 
Procedure Code by a police officer, The provision is appli- 
cable where a search is to be made under the Code of Criminal 
Procedure io respect of an offence under section 19 (f) of the 
Arms Act, in the course of any proceedings instituted in respect 
of such offence. Thorpe v. Pricstnall, |1897} 1. Q. B., 159, 
referred to. 

Per Boys, J—The authorities are not wholly deprived of 
power to search or to cause a scarch to be made merely because 
there is no known ‘‘ unlawful purposc”’ bringing the case within 
section 25 and no proceeding already instituted in court bringing 
the case within section 165 of the Arms Act. A magistrate acting 
as a court can proceed under sections 96 and rog of the 
Criminal Procedure Code. Clarke v. Brajendru Kishore Roy 
Chowd/laury, 1. L. R., 39 Cal., 953, referred to. 


CRIMINAL APPEAL by the Local Government, from an order of 
L. JOHNSTON ESQ., Sessions Judge of Kumaun. 


Lalit Mohan Banerji (Government Advocate), for the Crown. ` 
amid Hasan, for the accused. 
The following judgments were delivered :— 


WALSH, J.—In our view this appeal succeeds on the merits, but 
not upon the point of law upon which the Government sought by the 
appeal to challenge the decjsion of the learned Judge. This mis- 
creant, as he appears to be, having the reputation of a dadmash like- 
ly to be engaged in dacoities, was suspected of having arms and 
ammunition in his house. Thereupon a patwari, who, by the rules 
applicable to Kumaun, entitled to exercise the powers of a police 
officer, searched his house with witnesses and found gun-powder, 
some dynamite, and a detonator and fuse. He was thereupon con- 
victed and sentenced to ninc months rigorous imprisonment anda 
fine of Rs. 50. He appealed and took the point that there had been 
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CRIAINAL no proper search because there had been no order under section 25 : 
of the Arms Act, and because the search was not made inethe presence 
of an officer specially appointed, or by virtue of his office under 
EMPEROR section 30. We agree with this view for reasons which we will state 
KurRoo. ina moment, but the learned Judge overlooked the fact that in spite 
of the search having been niade under circumstances which rendered 
Walsh, J. it not lawful, the appellant had nontheless been found guilty on per- 
fectly plain evidence of the offence with which he was charged. In 
allowing the appeal and quashing the conviction the learned Sessions 
Judge, although he did not say so, by implication committed himself 
to the further proposition, namely that where the search is illegal, a 
person cannot be convicted eyen though the evidence against him is 
conclusive. This is not the law. The point is covered by authority, 
particularly in this Court in the case of Emperor v. Saheed Amad ©), 
a decision of a single Judge with which we agree. In that case the 
scarch was illegal. Cocaine was found in the house of the accused 
and he was properly convicted. In this case the appellant was pro- 
perly convicted, even although, for reasons which I am about to give, 
the search was illegal. In my view the argument upon which the 
appeal on behalf of Government has been based, overlooks the signifi- 
cance of the term “in the course of any proceedings instituted”. J 
think it bette: not to speculate as to why these words are there, 
except to say that possibly the legislature thought that where an act, 
like the possession of arms, was equivocal, and might be innocent or 
might be unlawful, that question depending on the existence of a 
license, unlimited right of search ought not to be conferred on to 
police. But I entertain no doubt that their cffect is to cut down 
the general power of search under section 165 by a police officer. 
The provision is applicable where a search is to be made under the 
Code of Criminal Procedure, in respect of such an offence as this, 
in the course of any proccedings instituted in respect of such offence. 
The ordinary meaning of that language is, in the course of any 
legal proceedings which have already begun. The use of the expres 
sion “instituting proceedings” in this Act is made plain by the 
preceding section, where it is’ clearly uscd in reference to the 
commencement of some legal proceeding in a court. That this 
view is the ordinary meaning of the English legal terminology is 
supported by the decision in Thorpe v. Priestvall (7). Uader these 
circumstances I am clearly of opinion—no proceedings have’ been 
instituted—that the patwari who made the search in this case, was not 
legally authorised to make it. I may add, although it is not necessary 
e for our decision, that in my opinion the words “in the presence of 
some officer specially appointed ’’ mcans that there must be at least 
two persons, namely the person making the search, and the offiecr_ 
specially appointed within the meaning of section 30 who is present 
at the search. 


1925 








(1) [1913] I. L. R, 35 Al, 575. 
(a) [1893] I Q. B., 159. 
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The appeal must, therefore, be allowed and the conviction restore CRIMINAL 
ed, but inasmuch as the Government in the special circumstances 
of this case does not press for further imprisonment than that already  _ 
undergone, we inflict punishment of one month and uphold the fine EMP ae 
of Rs. 50. The accused having already served one month, need not — xutroo. 
surrender. 





1925 








Boys, J 
Boys, J.—I° agree. The first section to which reference has 


been made is section 25 of the Arms Act. I entirely agree with the 
view of Mr, JusrTick Pracotr in the case of Babu Ram v. 
Emperor (°), that that section is intended to apply to the particular 
class of cases where there is some unlawful purpose alleged regard- 
less of whether or not the person whose house is to be searched has 
a license for the possession of the arms. In this case, however, it is 
not even suggested that any action was taken under that section. It 
is necessary, therefore, to look elsewhere for other powers of search 
if actually the search is to be justified. Itis clear that section 30 of 
the Arms Act does not itself give any power of search to anybody. 
It is confined to a statement that when a search is being conducted 
under the Code of Criminal Procedure or the Presidency Magistrates 
Act “in the course of any proceedings instituted in respect of an 
offence punishable under section 19 (7), such search shall be 
conducted in the presence of a particular officer’; it merely places 
certain restrictions on such powers of search as may otherwise 
exist under the provisions of the Code of Criminal Procedure. We 
are not concerned with the Presidency Magistrates Act and we have, 
therefore, to turnto the Code of Criminal Procedure. Sections 
105 and 96 relate to the powers of a court and itis not suggested 
here that any court conducted or caused to be conducted any search. 
The Crown have, therefore, to fall back upon section 165 of 
the Code of Criminal Procedure. There is nothing in the 
Arms Act to limit the powers of an investigating officer under 
section 165 except the two qualifications introduced by section 30 
by the words “in the course of any proceedings instituted in respect 
of an offence punishable -under section 19 ( f)” and by the require- 
ment of the presence of a particular officer 


It iseclear that in the case to which I have already referred, 
Babu Ram v. Emperor (*), no reference was made to the words“ in 
the course of any proceedings instituted ”. J should be prepared to 
hold that those words, even if the section stood by itself, meant that 
the officer appointed by Government could only search when some e 
case had already been instituted in court. It is the ordinary mean- 

_ing of the language. But we are further confirmed in that conclusion, 
and it is rendered inevitable, by the use of similar words in section 
29 drawn to our attention by Mr. Hamid Hasan on behalf of the 
accused. The same meaning, must,in the absence of any strong 
reason to the contrary and there is no such reason, be given to similar 


(1) [1918] 16 A. L. J. Re, 721. 
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CRIMINAL words in two contiguous sections of the same Act; and as to the 
care meaning of the words in section 29 it is cven more clear that there 
—_— can be no doubt, for if a proceeding can be said to haye been instituted 
EMPEROR within the meaning of section 30 as claimed by the Crown when 
Kurkoo nothing has happened beyond a report to the police (in this case 
the patwari having the powers of a police officer) as 1o the suspected 

Boys J. possession of arms, that meaning must be also given,to the words in 
section 25 and would result in holding that section to enact that no 
report must be made of an offence under section 19 (f) without the 
previous sanction of the District Magistrate. Further itis clear that 
the language of section 30 is analogous to that of the last clause in 
section 108 of the Code of Criminal Procedure “no proceedings 
shall be taken’; in section 132 of the same Code “ no prosecution 
shall be instituted’’; in section 188 “any proceedings taken”. I 
agree with Mr. fusTice WALSH that it seems likely that the words 
“in the course of any procecdings instituted’ were inserted with 
the intention of restricting the powers of an investigating officer in 
making searches for arms where, even particularly where, there was 
no known unlawful purpose. Such restriction does not wholly deprive 
the authorities of power to search or to cause a search to be made 
mercly because there is no known “ unlawful purpose " bringing the 
case within section 25 and no proceeding already instituted in court 
bringing the case within section 165 of the Code of Criminal Pro- 
cedure controlled by section 30 of the Arms Act. A Magistrate 
acting as a court could proceed under sections 96,105. This 1s 
sufficiently clear from the Privy Council case, Clarke v. Brajendra 
Kishore Roy Chowdhury ()! 


That is, however, in any case a question only of expediency. I 
agree with the order proposed by Mr. JUSTICE WALSII. 
Appeal allowed. 





(1) [rg12] 1. L. Ra 39 Cal, 953. 
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Agra Tenancy Act, section 22~—Applicalion of—Hindu widow— 
MEARS, C. J. Absolute owner of property morigaged—Mortgagee in possession 
FOGOTT Jo for 4years—Dispossessed by widows reverstoners after her death 
—Recovery of possession—IVhether mortgagee entitled !o—lx- 
proprietary tenancy, question of. i 
Where by virtue of a usufructuary mortgage, effected by a 
Hindu widow in 1914, of certain sir plots of which she was 
the absolute owner, the plaintiff remained in possession till 
the death of the lady in 1918 when her reversioners dispossessed 


L, P. A: No, 123 of 1924, * 
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him, held, that the plaintiff was entitled to a claim for recovery 
of possession. /feld, further, that an ex-proprietary tenancy 
in favour of the lady did not necessarily come into existence 
from the date of the mortgage, but if it did, it was surrendered 
by her to the only person who could be treated as the land- 
holder—the plaintiff-mortgagee, If any ex-proprietary tenancy 
did continue upto the date of the lady’s death, it must be held 
to have escheated in favour of the plaintiff, (Section 22 of the 
Local Tenancy Act, referred to.) Tolai Misir v. M uneshat 
Koeri, 22 A. L. J. R., 463, followed. Deepan Rat v. Ram 
Khelawan, 7 A. L. J. R., 330, distinguished on the facts. 


APPEAL under section 10 of the Letters Patent, from a judg- 
ment of MR. JUSTICE NEAVE, reversing a decree of MAULVI ALI 
AUSAT, Subordinate Judge of Jaunpur, who modified a decree of 
BABU BANWARI LAL, Munsif of Shahganj. 


The facts of the case briefly are these :— 


One Samarth Singh was the owner of considerable property 
including the s#r plots in dispute. In 1904 he made a gift of the whole 
of his property in favour of his wife, Mt. Gaura. Soon after he died. 
On the 12th of November, 1914 Mt. Gaura made a usufructuary 
mortgage of some sts plots in favour of the plaintiff and transferred 
possession to her. He remained in possession till the death of 
Mt. Gaurain 1918 when the defendants dispossessed him. The present 
suit was brought for recovery of possession and, in the alternative, 
for mortgage money. The first court dismissed it. The lower 
appellate court decreed it. On second appeal the leamed Judge of 
this court again dismissed it by the following judgment :— 


NEAVE, J.—Mt. Gaura executed on the 12th November, 1924 
a usufructuasy mortgage of three st plots in favour of the plaintiff- 
respondent. He came to court with the allegation that he had been 
put in possession by the mortgagor but had been dispossessed on 
her death fwo years before the date of suit by the defendants- 
appellants who are the reversioners*vf Mt. Gaura. He further alleged 
that the plots ın suit had been given to Mt. Gaura by her husband, 
Samarth Singh, under a deed of gift executed by him in 1904. He 
claimed either a simple money decree for the mortgage money with 
interest or a decree for enforcement of the mortgage or to be put in 
possession of the property with damages for the period during which 
he had been dispnssessed® The first court dismissed the suit 
holding that he was not entitled to actual possession but at best 
could have rent assessed on the land as the defendants were ex- 
proprietary tenants of it. The lower appellate court, however, 
set aside this order and granted a decree for possession of the plots 
in dispute and Rs. 20 as dathages. It has been found by the court 
below that Samarth Singh was in separate possession of the sir 
plots and that the deed of gift executed by him conferred an absolute 
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title on Mt. Gaura. It has further been found by the lower appellate 
court that the plaintiff got possession under his mortgage deed and 
remained in possession till he was turned out by the defendants. 
The learned Subordinate Judge bas found that Mt. Gaura, after 
executing her mortgage, surrendered her exproprietary rights in the 
plots by allowing the mortgagee to hold possession for more than 
six months and that the plaintiff as usufructuary, mortgagee, is 
entitled to recover possession from the heirs of Mt. Gaura. 


The first point taken in appeal is that Mt. Gaura was not entitled 
to make a transfer of s77 land appertaining to the whole mahal. 


The plea, however, cannot now be raised in view of the finding 
that Mt. Gaura’s husband had held these plots separately and not as 
one of the co-sharers in an undivided mahal. 


It is next contended that if the plaintiff has any right as 
mortgagee, itis only to get rent assessed on the defendants as 
exproprietary tenants of the plots. Reliance is placed on Deepan 
Rai v. Ram Khelawan Rat, 7 A. L.J.R., 330 and Bhairon 
Prasad v. Kuramal, 15 A.L J. R., 534. In the latter case 
the mortgagee first had taken possession under a sar peshgt 
lease, which was treated as equivalent to a usufructuary 
mortgage but was ejected by the mortgagor's heirs some 
eight+ years later. He brought a suit to recover his mortgage- 
money with interest. It was held that “what he really obtained 
under this contract of mortgage was a right in law to treat his 
mortgagors as cxproprietary tenants of the land in suit and to get 
rent assessed ‘on them”. The court in that case re-affirmed the 
principle laid down in the earlier of the two rulings quoted that the 
transfer of exproprietary interest in stv land is contrary to the provi- 
sions of the Tenancy Act and, therefore, only in æ® far as the 
mortgage was one of proprietary right it was valid. The argument 
of the lower appellate court that a mere acquiescence in the mort- 
gagee’s possession by a mortgagor amounted to a surrender of the 
exproprietary rights cannot be dccepted. There is nothing to show 
that Mt. Gaura gave up or surrendered her exproprietary rights or 
that the mortgagee was anything more than her sub-tenant I hold 
that in the present case the plaintiff is entitled only to have ex- 
proprietary rent assessed on the land in suit and to recover it from 
the defendants who would be entitled to redeem the mortgage on 
the date specified in the mortgage bond. ° 


I accordingly allow the appeal and dismiss the plaintiff-respond- 
ent’s suit in all courts. 

Against this decision the plaintiff appealed in Letters Patent. 

Shiva Prasad Sinha, for the appellant, submitted that on the 


finding that the plaintiff remained in possession for about 4 years, 
the suit must succeed, Mt Gaura was not a Hindu widow in the 
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ordinary sense of the term. She held the property under an absolute 
deed of gift. Assuming that there was no formal relinquishment 
if the plaintiff came in possession of the property and remained so 
for six months, not only was the remedy barred but the right was 
extinguished. He cited 


Dalip Rat v. Deoki Rai, 1 L. R, 21 AlL, 
Ram Lal v. Chunni Lal, 24 A. W.N., see 


Under section 22 of the Agra Tenancy Act, even if the expro 
prietary tenancy was still alive, the defendants, as reversioners, could 
not succeed to it as there was nothing to show that they shared 
cultivation with Mt. Gaura. He relied on 

Jhari Koeri v. Brat Singh, I, L. R., 43 All., 613. 

They were mere trespassers and what they were entitled to 
was the proprietary right and, therefore, the only right open to them 
was a right to redeem. They could not dispossess him. The case of 

Deepan Rai v, Ram Khelawan, 7 A. L. J. R., 330 


was distinguishable. At page 331 it was clearly said that “the 
physical possession, however, of the stv was not given to the mort- 
gagee ”. Here not only was it given, but the only person entitled 
to the benefit of the law never interfered with his possession, t.e., 
Gaura never interfered. 


[PicGorT, J—How do you distinguish Bhatron Prasad y. 
Kuramal 15 A. L. J. R, 534?] 


That case was also distinguishable. The policy of the law was 
to keep the tenant in possession of the exproprietary mght. The 
heirs of Munna Singh, the mortgagor, somehow got possession. 
They were estitled to the exproprietary right and they having re- 
covered it back somehow, the court would not deprive them of it 
consistently with the policy of the law. Possession was at the time 
in the hands of those in whose favour the exproprietary right could 
never accrue. 


He relied on 


Tytlai Misir v. Muneshar, 22 A. L. J. R., 463. 
S. D. Siua, for the respondents, submitted that the case of 
Bhairon Prasad v. Kgeramai,15 A L. J. R., 534. 
was absolutely indistinguishable. Here, as there, the plaintiff was 
out of possession and the question was if they should be given pos- 
session. To give the plaintiff possession would amount to recognising 
the validity of their mortgage. MR. JUSTICE PIGGOTT clearly said 
in that case at page 538, that the plaintiff being out of possession 
on that date #.¢, on the date of suit, he was entitled neither 
to possession nor to money. All that the plaintiff was entitled to 
was to assess rent. 


CIVIL 





1925 





RAM 
PRASAD 
SINGH 
YV. 
NEPAL 
SINGH. 


CIVIL 


a 


1925 
RAM 
PRASAD 
SINGH 
v. 
NEPAL 
SINGH. 





Piggott, J. 


l 


372 HIGH COURT [AiR 


Shiva Prasad Sinha was not called upon to reply. , 

The judgment of the Court was delivered by 

PIGGOTT, J.—This wag a suit by which the plaintiff sought 
recovery of possession as the usufructuary mortgagee of certain plots 
mortgaged to him under a deed of November 12, 1914. The 
mortgage was effected by a Hindu widow of the name of Musammat 
Gaura, but it has been foundas a fact that she was the absolute 
owner of the property mortgaged. She purported to mortgage with 
possession three specified plots of land. She put the plaintiff into 
possession, and he remained in possession for six years. He neither 
received any rent from Musammat Gaura and still less did he pay. 
any rent to her. On the lady’s death, the défendants, who arc her 
heirs, being the nearest reversioners of her late husband, succeeded 
in ejecting the plaintiff. Hence the present suit. It was dismissed 
by the first Court, but a decree tor recovery of possession was given 
by the learned Subordinate Judge ina carefully reasoned judgment 
with which we find ourselves in substantiai agreement. A learned 
Judge of this Court in second appeal has reversed that decision and 
restored the decrec of the first Court on the strength of certain 
reported cases referred to in the judgment now under appeal, dealing 
with the rights of the mortgagee in respect of; ex-proprietary holding 
which has come into existence from the date of the mortgage by 
operation of law. There has been quoted to us in argument the case 
of Tolat Mistry. Muneshar Koeri (*), whichis substantially on 
all fours with the case now betore us and is entirely in the plaintiff's 
favour. With regard to the rulings rclied upon by the leamed 
Judge of this Court in the present case, we are content to say that 
they are all distinguishable on the facts We do not desire to stand 
committed to the opinion that an ex-proprictary tenangy in favour of 
Musammat Gaura necessarily came into existence from the date of 
the mortgage in the present case; but if it did, it was certainly 
surrendered by her to the only person who could be treated as the 
“ landholder, ” supposing an ex-proprietary tenancy to have come 
into existence, that is, the plaintiff-mortgagee. Moreover, if any 
ex-proprietary tenancy did continue up to the date of Musammat 
Gaura’s death, it certainly did not devolve on the present 
defendants (viđe section 22 of the Local Tenancy Act), and it 
must be held to have escheated ın favour of the landholder, that is 
to say, in favour of the present plaintiffe We have no doubt that in 
this case the lower appellate Court was right in holding that the 
plaintiff was entitled to succeed in his claim for possession, We 
allow this appeal and, setting aside the decree of the jlearned | sing|e 
Judge of this Court, restore that of the lower appellate Court. The 
plaintiff is entitled to his costs of both hearings in this Court. 


Appeal allowed. 
(1) [1924] 22 A. L. J. R., 463. 
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SARJU PRASAD (Defendant) CIVIL 
VEFSUS 1925 
BHAGWATI PRASAD (flaiuiff).* Raich B 
dgra Pre-cmpbion Act (Act XI of 1922), Secs. 5, 12—Right of 
pre-emption—Amending Aci (Act VIII of 1923), ceci of— me 


Government of India Act, Sec. 8o (a), sub-secs. 1 and 2—IJnter- LINDSAY, J. 
pretation of—Local Legislature, authority of, to repeal, amend 
or alter laws enacted previously byti—Preference, question of — 
Classes of persons successively entitled to exercise right of 
pre-eimption—Order of preference. 


Where in a pre-emption suit the law to be applied was that 
contained in the Agra Pre-emption Act (Act XI of 1922, and 
where two wafib-ul-arzes were filed in the case, one of the 
year 1833 and the other of 1860 and the wajib-tl-arz of 1860 
contained no provision for pre-emption, then on the language 
of sec. g as it stood before it was altered by the Amending Act 
(Act VIII of 1923) it necessarily followed that the wajib-ul-arz 
to be considered was the last one prepared prior to the com- 
mencement of the Act. 


Tbe Amending Act (VIII of 1923), however, altered the 
language and laid down that the right was to be deemed to 
exist in Mahals in respect of which any wajib-uLarz prepared 
prior to the commencement of the Act records a custom etc. 
The Amending Act has been given retrospective effect so as to 
apply from the date on which the Agra Pre-emption Act came 
into force, i. e, the 17th February, 1923, and under it the court 
below was entitled to refer to the wayjtb-ul-ara of 1833 which 
admittedly contained a record of the custom of pre-emption. 


Undér sec. 80, sub-sec. (1) of the Government of India Act 
the local legislature of any province has power, subject to the 
provisions of the Act, to make laws for the peace and good 
government of the territories for the time being constituting 
that province, and the powerdo make laws for peace and good 
government, includes the power to amend and alter, or if 
necessary, repeal laws previously enacted by that local legisla- 
ture. The Amending Act, therefore, was not ultra vires of the 
legislature of these Provinces. 


The words “other than that local legislature ’’ used in sec. 
80 (a) sub-sec. (2) of the Government of India Act should 
not be construed to mean that no local legislature can repeal 
or alter any enactment of its own. Without sub-sec, (2) noe 
local legislature would have authority to repeal or alter, as to 
: its own province, any enactment made by the legislature of 
any other province, and it is for that purpose that express 
power was given under it. 


Where the pre-emptor and the vendor were co-sharers in one 
and the same khata but the vendee was a co-sharer in another 
i * S, A, No. 332 0f 1925. 
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khata and also a joint sh'arer in a third hata relating to 
shamiat lands, held, that under the Agra Pre-emption Act, as 
amended by Act VIII of 1923, the pre-emptor had a better right 
to pre-empt than the vendee, j 

Section 12 of the Act lays down an order of preference by 
which any person in class I is entitled to pre-empt as against 
any person in any of the other classes, namely, Classes 2, 3, 4 
and 5. These classes do not lay down an order of preference 
intended to be observed in those cases alonc where the sale has 
been to a stranger. 


SECOND APPEAL from a decree of BABU HARIHAR PRASAD, 
Additional Subordinate Judge of Gorakhpur, confirming a decree of 
MAOLVI MOHAMMAD ZAMIR UDDIN, Munsif of Bansgaon. 


M. L. Agarwala, for the appellant. 
The judgment of the Court was delivered by 


LINDSAY, J.—This appeal is up for admission under Order 41 
rule 11, and from the date of the sale which took place in Novem- 
ber 1923, it appears that the law to be applied is that contained in 
the Agra Pre-emption Act, Act XI of 1922. 


Two waytb-ul-arees were filed in the case, one of the year 1833 
and the other of 1860, and Dr. Agarwala; who appears for the 
vendee-appellant, informs us that the zva7ib-u/-a+3 of 1860 contains 
no provision for pre-emption. He, therefore, refers us to the lan- 
guage of section § of the Agra Pre-emption Act, Act XI of 1922, 
as it stood before it was altered by the amending Act, Act VIII of 
1923. According to the former state of things, section 5 laid down 
that a right of pre-emption should be deemed to exist only in mahals 
or villages in respect of which the vajid-xd-ars prepared prior to the 
commencement of this Act 1ecorded a custom, contract vr declara 
tion etc. 


On the language of this section as it stood, it necessarily followed 
that the wazib-ul-arg to be considered was the last une prepared 
prior to the commencement of tle Act. The amending Act, Act 
VIII of 1923, however, altered the ianguage and laid down that the 
right was to be deemed to exist in mahals in respect of which any 
wafib-ul-arg prepared prior to the commencement of the Act 
records a custom etc: and itis to be observed that this Act was 
given retrospective effect so as to apply from the date on which tbe 
Agra Pre-emption Act came into force, that is to say from the 17th 
of February, 1923. 


As the Act now stands, therefore, it seems quite clear that in 
the case with which we arc concerned the court below was entitled 
to refer to the wayjtb-ul-ara of 1833 which admittedly contains a 
record of the custom of pre-emption. 


Dr. Agarwala, however, has argued that the amending Act, Act 
VHI of 1923, was lira vires of the local legislature, and in this 


\ 
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connection he refers to section 80 (a) sub-section 2 of the Govern- 
ment of India Act. Sub-section 2 of the section just mentioned 
gives authority to a local legislature to repeal or alter, as ta its own 
province, any law made either before or after the commencement of 
the Government of India Act by any authority in British India other 
than that local legislature. 

From the words “other than that local legislature "" Dr Agar- 
wala desires us to infer that no local legislature can, by reason of 
these words, repeal or alter any enactment of its own. 


We do not think that section 80 (@) sub-section 2 is to be cons- 
trued in this sense. Without sub-section 2 no local legislature would 
have authority to repeal or alter, as to its own province, any enact- 
ment made by the legislature of any other province, and it was for 
that express purpose that power was given under sub-section 2. 
But under section 80 sub-section 1 we find that the local legislature 
of any province has power, subject to the provisions of the Act, to 
make laws for the peace and good government of the territories for 
the time being constituting that province, and we have no doubt 
whatever that the power to make laws for peace and good govern- 
ment, includes the power to amend and alter or, if necessary, repeal 
laws previously enacted by that local legislature. We cannot, therc- 
fore, accept the argument that the amending Act, Act VIIT of 1923, 


was ultra vires of the legislature of these Provinces. 

The only other question which is raised is with regard to pre- 
ference. The contention for the vendce-appellant is that the pre- 
emptor in this case had no better right to pre-emption than he had. 

Section 12 lays down the classes of persuns who aré successively 
entitled to exercise the right of pre-emption. The second class 
consists of co-sharers in the sub-division of the mahal in which the 
property is situated. 

In the present case the pre-emptor and the vendor are co-shareis 
in Khata 21. The vendee is a cosharer in another khata and is 
also a joint sharer ina third khata which we understand to bea 
joint khata relating to sham/az lands. 


It is clear to our minds, therefore, that the pre-emptor is a 
person who falls within class 2 and that the vendee, whatever class 
he falls ia, must be in some class below class 2, and that being so, 
we think that the plaintiff, asa person in class 2, has the better 
right. It has been sought to be argued that these classes only lay 
down an order of preference when the sale has been to a stranger, 
but we do not think that is the meaning of the section and we have 
interpreted it already in a different sense. We think that section 
12 lays down an order of preference by which any person ın class 1 
is entitled to pre-empt as agginst any person in any of the other 
classes, namely, classes 2, 3, 4 and 5. 


We dismiss the appeal under Order 41 rule rr, C. P. C. 
° Appeal dismissed. 
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GHUMNA AND ANOTHER (Defendants) 
VEFSUS 
RAM CHANDRA RAO AND ANOTHER (Plaintiffs) * 


SULAIMAN,J. /ndian Contract Act, section 23— Provisions of, applicability of— 


Boys, J. 


Transfer in consideration for fulure imimorai connection—Donor 
murdered by donees before exercising right of avoiding the gift 
Whether right survived lo donor's heirs—When gift not only 
voidable but void ab initio—/mmoral consideration and immoral 
condition subsequently allached toa gift— Distinction between 
the two. 


Where the duno: made a gift of his property to a husband and 
wife on condition that he should have physical enjoyment of 
the latter and the donor was murdered by the donees themselves 
before he could avoid the gift which was voidable at his option, 
held, that the right of avoiding the gift survived to the heirs 
of the donor and they could claim the property and ignore the 
gift provided they came within the period of limitation. „Sarji 
Prasad Raut v. Mangal Singh, 23 A. L. J. R., 264 and Muham- 
mad Musammilullah Khan v, Mathu Lal, 8 A. L. J. R, gor, 
referred io. 


Held, further, that inasmuch as the consideration for the 
transfer was the future illicit connection between the donor 
and one of the donees, the agreement was both immoral and 
opposed to public policy within the meaning of section 23 of 
the Indian Contract Act. Consequently the gift was, not only 
voidable but void ab initio and was not binding on the donor 
or his heirs. Thast Muthukannu v. Shunmugavelu Pillai, I, 1. 
R., 28 Mad., 413, referred to and followed. 





There is a clear distinction between an immoral consideration 
for agift and an immoral condition which is subsequently 
attached to a gift. If the consideration itself is, immoral, the 
transfer falls to the ground, but if a subsequent condition is 
tried to be attached to a pérfectly valid gift, then the condition, 
if immoral, is void, but the gift remains unaffected. Ram 
Sarup v. Bela, (p.c.), I.L R, 6 All, 313, referred to and 
explained. 


SECOND APPEAL from a decree of A. G. P. PULLAN ESQ., 
District Judge of Benares, confirming g decree of BARU HANUMAN 
PRASAD VERMA, Additional Subordinate Judge. 

° The facts appear from the judgment. 
Surendro Nath Sen, for the appellants. ` 


Sir T: e] Bahadur Saptu, Peary °Lal Banerji and Gadadhar 
Prasad, for thẹ respondents. 
* S, A, No. 595 of 1923. 
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The judgment of the Court was delivered by 


SULAIMAN, J.—This ıs an appeal by defendants Nos. 4 and 5 
who are transfeicces pendente lite arising out of a suit brought by the 
plaintiffs as the heirs of one Rama Kant for possession of a house by 
avoidance of a deed of gilt dated the 21st of November, 1921 The 
piaintiffs claimed that the deed of gift had been obtained by fraud and 
was also void ag being for an immoral and illegal consideration. They 
further alleged that their father, Moreshwar Rao, who would have been 
the heir to the deceased Rama Kant, had become a savyasé and, there- 
fore, must be treated as civilly dead and the plaintiffs were the real 
heirs. The claim was contested by the transferees and the plaintiffs’ 
right to maintain the suit or to challenge the relation was disputed. 


Both the courts below have given the plaintiffs a decree 
The facts as found are as follows :— 


Rama Kant deceased became infatuated with Musammat Pra- 
bhawati, defendant No. 2, who is at present undergoing a sentence 
of transportation for life. She and Gobind, defendant No. r, (who 
has since been hanged and who was passing as her husband) along 
with another person entered into a conspiracy to obtain the house 
by way of gift from Rama Kant and then to murder him. In order 
to obtain theismobject, they got a deed of gift executed by him and 
assured him that Musammat Prabhawati would live with him and in 
fact they executed a contemporaneous agreement under which it 
was agreed that they all would live and mess together and no one 
would be able to dispose of his or her property in the life-time of 
the other and that after Gobind Rao’s death, 1f.the two other persons 
disagreed or separated, they would have certain specific shares in 
the property and that if any two died, the third would be the com- 
plete owner. The deed of gift and the agreement were registercd 
on the 25th’ of November, 1921, and within a month of their regis- 
tration, Rama Kant was murdered by the donees The donees and 
the other copspirator were put up on their trial and convicted While 
the criminal case was pending, the present plaintiffs instituted the 
suit, and it was during the pendency of the suit that the donees 
purported to make a gift of this house to the two persons whom the 
present appellants represent. 


The /laintiffs’ right to maintain the suit in view of the fact that 
their father has become a sazyas? has not been challenged in second 
appeal. ° 


The main point urged before usis that the courts below were 
wrong in holding that the said gift can be avoided by the present 
niaintiffs. The contention before us has been that the gift, if void- 
able, could only have been avoided by the deceased Rama Kant, if 
he exercised his option during his life-time, and that if for any 
reason he failed to exercise such option, that right did not survive 
to his heirs the present plaintiffs, 
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We are quite unable to accept this contention. It is not quite 
correct to say that the right of exercising such an option is like a 
personal contract which does not survive to the heirs of the pro- 
misor. The right is given to the promisor under statute. Further- 
more, a deed of gift is more than a mere contract. It isa conveyance 
The present plaintiffs can claim that there was no absolute transfer of 
the property at all but it was a qualified transfer z.e., ssubjcct to the 
right of the transferor to avoid it if he chose to do so. The plaint- 
iffs, therefore, can claim the property by avoiding the deed of gift 
which could haye been avoided by their predecessor. There does 
not seem to be any valid ground fo: saying that the right does not 
survive to the present plaintiffs. This is specially so in the case 
where the donees themselves have prevented the transferor, by 
murdering him, from exercising his right of option. It seems to us 
that the plaintiffs can claim the property and ignore the gift because 
it was not absolutely binding on Rama Kant provided of course they 
come within the period of limitation as they have done in this case. 

In analogous cases ıt has been held that in case where an im- 
mediate reversioner who has a right to avoid an alienation made by 
a Hindu widow without legal necessity, dies before he exercised his 
option, his heir can maintain a suit, vide Sarju Prasad Raut v. 
Mangal Singh (*), decided by a Bench of which®he of us was a 
member. In the case of Muhammad Mueammtlullah Khan y. 
Mithun Lal (7), a Full Bench of this Court held that even a trans- 
feree of joint family property can avoid an alienation which was 
voidable on the ground of want of legal necessity. On principle, 
therefore, there seems to be no good ground for holding that the 
present plaintiffs as heirs of Rama Kant cannot avoid the gift which 
was voidable at the option of Rama Kant merely because Rama 
Kante was murdered before he could avoid it. The yiew taken by 
the court below was, therefore, correct. 

We would go further and hold that in this case, on the findings 
of the lower appellate court, the deed of gift was not enly voidable 
but was void ad initio. The learned District Judge has found that 
the donor made a gift of the property to a husband and wife on con- 
dition that he should have physical enjoyment of the latter. The 
consideration for the transfer, therefore was the future illicit connec- 
tion between the dono: and Musammat Parbhawati. Such An agree- 
ment was obviously both immoral and opposed to public policy within 
the meaning of section 23 of the IndianeContract Act. Accordingly 
it is altogether unlawful. Being unlawful, it could not be a valid 
consideration for the deed of gift at all. The result, therefore, is 
that the deed was not only voidable but was absolutely void from the 
very beginning and it was not even necessary for Rama Kant to 
have it avoided by a suit. He could dave merely ignoredit. In 
this view of the matter the question whether such a right survived to 
the present plaintiffs, the heirs, does not arise. 

(1) [1925] 23 A. L, J. R., 254 (2) [1910] 8 A. L, J. R., 907, 
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The lçarned Advocate for the appellants has contended that the 
condition that Rama Kant should have the physical enjoyment of 
Musammat Parbhawati was in itself void but the gift would not be 
void. He has strongly relied on a remark in the judgment of their 
Lordships of the Privy Council in the case of Ram Sarup v. Bela C), 
where their Lordships said that an immoral condition attached toa 
gift would besvoid itself but the gift itself would not be so. But the 
facts of that case were quite different. There, as their Lordships 
found, the gift as originally made was absolutely unconditional and 
was complete at the time when the actual transfer took place, but 
the parties subsequently tried to import into the gift a condition 
which was immoral. That is why their Lordships spoke of a con- 
dition being attached to the gift. It is obvious that there is a clear 
distinction between an immoral consideration for a gift, and an 
immoral condition which is subsequently attached to a gift. If the 
consideration itself is immoral, the transfer falls tothe ground. On 
the other hand, if a subsequent condition is tried to be attached to a 
perfectly valid gift, then the condition, if immoral, is void, but the 
gift remains unaffected. That a transfer in consideration for future 
immoral connection 1s vitiated, is fully borne out by authority, vide 
the case of Tasi Muthukannu vy. Shunmugavelu Pillai (*). 


On the findings, therefore, the transfer was for an immoral and 
illegal consideration and was absolutely void and was not binding 
either on Rama Kant or his heirs, the present plaintiffs. > 


The appeal must be dismissed with costs including in this Court 
fecs on the higher scale. 

Appeal dismissed. 

(1) [1883] I. L. R., G Al., 313 at 321. (2) [i1905] I. L. R., 28 Mad., 413. 


LACHHMAN PRASAD BABU RAM or CAWNPORE 
° —IN THE MATTER OF.* 


Indian Income-lax Aci, section 69, sub-scction 1 and f—IJncome-Tax 
Officer, jurisdiction of—Assessment of profits and income of 
principal place of business as well as of branches—Powers not 
to be exercised oppresstvely—Reggonable opportunity afforded 
to aSsessee for producing account books—Insuffictent couse for 
non-prodnuchon. 


Besides the principal place of business at Cawnpoie, the 
assessce owned branches in Bombay, Karachi and Calcutta also, 

At the time of yearly assessment, the Income-Tax Officer, 
Cawnpore, received reports from the Income-T'ax Officers of 

° Bombay and Karachi containing an estimate of the profits of 
the assessee in those places but the Income-Tax Officer in 
Calcutta wrote that as the books relating tothe Calcutta branch 

were, according to the assessee’s allegation, at Cawnpore and 
would be duly produced before the Income-Tax Officer, he was 


* Civ. Mis. No. 164 of 1925. 
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unable to 1eport any estimate of the profits. Subsequently the 
Income-Tax Officer, Cawnpoic, issued a notice under section 
22 (4) forthe production, ona fixed date, of the books not 
only of the principal place of business but also of the several 
branches. The books relating to Cawnpore alone were produced 
on that date. Thereupon a second notice was issued under 
section 22 (4) while further the assessee was requested, under 
the provisions of section 23 (3),10 deal with cerfain ambiguities 
affecting the accounts of the principal place of business as 
well as of the branches. Later on, the assessee was further 
called on, under section 22 (4) to produce the accounts of the 
Cawnpore branch, for a specified period, in order to clear up 
further doubtful points, The assessee asked for an extension 
of time which was granted. The reason for the assessee’s 
inability to comply with the notices was that ‘it was most 
inconvenient that the Calcutta accounts should be produced in 
Cawnpore’’. The Income-Tax Officer, Cawnpore, then proceeded 
io frame an assessment under section 23 (4). 


Held, that, on the facts stated a reasonable opportunity was 
given to the assessee to produce the accounts of the Calcutta 
branch, first in Calcutta, secondly in Cawnpore, where the 
Income-Tax Officer of Calcutta was led to believe that the 
books were available. ` 

(2) that, on the evidence stated, the assessee was not prevent 
ed by sufficient cause from producing the books in Cawnpore. 


(3) that the jurisdiction of the Income-Tax Officer of Cawn- 
pore was not ousted but was concurrent so far as the assess- 
ment of the profits of the branches and proceedings relating 
thereto were concerned. 

Under section 64, sub-section 1, the Income-‘l'ax Officer of 
the principal place of business has the duty of assessing the 
whole of the income derived from the principal place of 
business as well as the various branches. By Sub-section 4, 
every Income-Tax Officer has also jurisdiction to exercise the 
powers of an Income Tax Officer with regard to the profits 
arising in that area. 

It ought to be understood*by the authorities that the Income 
Tax Officer of the principal place of business wil] not cxercise 
his powers oppressively, so that persons willing to submit the 
requirements of the Income Tax Officer of the particular area 
in which the branch is situated, should not be deprived of an 
opportunity of supplying him with all proper materials, but 
exceptional cases may require exceptional remedies. 


REFERENCE under section 66 of the Indian Income-Tax Act of 


* 1922, from D.M. STEWART ESQ., Commissioner of Income Tax, U. P. 


The following reference was made to the High Court under 


section 66 (2) of the Indian Income-tax Act, 1922 :— 


Statement of the Case. 


This is a demand fora reference to the High Court under 
section 66 (2) of the Indian Income-tax Act, 1922, made by 
Lachhman Das Babu Ram of Cawnpore. 
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2. The‘principal place of business of the assessee is in Civil 
Cawnpore but there are also branches in Bombay, Karachi and ro 
Calcutta. When the assessment for the financial year 1924-25 1925 


came to be made, the Income tax Officer, Cawnpore, received J ,ACHHMAN 
reports from the Income-tax Officers of Bombay and Karachi PRASAD 
containing an estimate of the profits of the assessee in those BABU RAM. 
places. The Income-tax Officer in Calcutta, however, who had 
been requested to report the profits of the Calcutta branch 
after examining the firm’s accounts, replied that according to 
the assessee’s allegation the books relating to the branch 
business in Calcutta were at Cawnpore and would be duly pro- 
duced before the {ncome-tax Officer; he accordingly reported 
no estimate of the profits. On the 24th July, 1924, the Income- 
tax Officer, Cawnpore, issued a notice under section 22 (4) 
for the production, on the 3rd September, 1924, of the books 
not only of the principal place of business in Cawnpore but 
also of the several branches. The books relating to Cawnpore 
alone were produced on that date anda second notice under 
section 22 (4) was issued, while further the assessee was 
requested, under the provisions of section 23 (3), to deal with 
certain ambiguities affecting the accounts of the principal place 
‘of business and the branches in Bombay and Calcutta. On the 
4th September, 1924, the assessee was further called on under 
section 22 (4) to produce the accounts of the Cawnpore 
business for the years Sambat 1977-78 in order to clear up futher 
doubtful points, the date fixed being 30th September, 1924. 
On that date the assessee asked for an extension of time and 
was granted up to the 22nd October, 1924, The case was not 
decided on that date in the absence of proper authority for 
his representative from the owner of the business and the case 
was accoidingly disposed of on the 23rd October, 1924. ‘lhe 
representative, when asked why the books of the Calcutta branch 
were ngt produced, replied that it was most inconvenient that 
the Calcutta accounts should be produced in Cawnpore and 
that he was, therefore, unable to do so. An application was 
also presented asking that the case might be referred to the In- 
come-tax Officer, Calcutta, for the examination of the accounts 
of that branch, The Income“tax Officer, considering the delay 
which had taken place and the failure of the assessee to pro- 
duce his accounts before the Calcutta income-tax authorities 
inthe first instance, refused the request. On this ground, and 
also because the assessee did not produce the books of the 
principal place of business for Sambat 1977-78, he proceeded to 
frame an assessment under section 23 (4). 


A copy of the relevant portion of the order of assessment is 
appended (Appendix A). n 


à 3. On the 24th November, t924, the assessee presented to 
the Income-tax Officer, Cawnpore, an application under section 
27 of the Indian Income-tax Act, 1922, praying ‘‘that the 
assessment as it stands be cancelled and it be sent to the 
Income-tax Officer of Calcutta to report the income of that ` 
branch”, The grounds given ia support of the application are 
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contained in the petition of which a copy is contained in 
Appendis B. 


4. The Income-tax Officer, in an orderof which a copy is 
attached (Appendix C) did not consider that the assessee had 
proved his case and rejected the application. It will be noted 
that the assessee does not refer to the application of section 
23 (4) to the assessment which was involved by his failure to 
produce the Cawnpore books relating to Sambat 1977-78 The 
Income-Tax Officer also in his order does not refer to this 
point. 

s. The assessee filed an appeal before the Assistant Com- 
missioner of Income-Tax, the petition being contained in 
Appendix D, 

6. The Assistant Commissioner, after hearing arguments, 
held that the contention of the appellant was in effect not 
that he had been prevented by any reasonable cause from 
complying with the notice under section 22 (4) but that the 
{Income-Tax Officer had no jurisdiction and that the assess- 
ment was illegal. He refused to accept this interpretation of 
the law and rejected the appeal, A copy of the judgment is 
appended (Appendix E). 

7, The assessee, in a petition of which a copy is attached 
(Appendix F), now desires a reference to be made to the High 
Court on the following questions of law :— 


‘‘(1) Whether the Income-tax officer of Cawnpore, in face 
of the provisions laid down under section 64 (4) and under 
notes and instructions, has any jurisdiction to issue a notice 
under section 22 (4) for the account books of the branch-shops 
situate at Bombay, Calcutta and Karachi. 


“ (2) Whether the provisions laid down under section 64 (1) 
empower an Income-tax Officer of one area in one province 
to issue notices under section 22 (4) etc., and to make an 
estimate of the income of branch-shops situate in a different 
area and in a different province altogether. 


‘© (3) Whether the assessing officer of the principal places 
uf business can compel the production of the branch accounts 
before him and him alone. 


" (4) Whether the rejection of the petitioner’s application 
regarding the examination of the branch books at the branches 
was legal. k 

“ (5) Whether there is any evidence to support the finding 
of the Income-tax Officer of Cawnpore regarding the income of 
the Calcutta branch. 

‘*(6) Whether the assessment, as made, is arbitrary or 
lo the best of hts judgment as laid down under section 23 (4). 


“ (7) Whether the Income-tax Officer of Cawnpore or that f 
of Calcutta alone is empowered to estimate the income of the 
Calcutta branch; and š : 

“ (8) Whether the assessment, made under section 23 (4) 
by the Income-tax Officer of Cawnpore on account of the non 
production of the baoks of the Calcutta branch alone, is legal.” 
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In accordance with his previous action he does not refer to 
the @pplicability of section 23 (4) involved by his failure to 
produce the accounts of Sambat 1977 78 for Cawnpore, 


8. A copy of the above statement of the facts was supplied 
to the assessee who was also informed that the only points 
of law which, in the opinion of the Commissioner, could arise 
and which he proposed to refer for the decision of the High 
Court wePe— 


(i) Was the opportunity given to the assessee to produce 
certain accounts, and, in particular the accounts of the Calcutta 
hianch, reasonable ? and 


(ii) Was the assessee prevented by sufficient cause fiom 
producing those books ? 


The assessee ina letter written by his advocate of which a 
copy is attached (Appendix G) has replied that his ‘ main 
legal contention’’ has not been referred to the High Cout, 
viz., that ‘the Income-tax Officer of Cawnpore, in face of the 
provisions laid down under section 66 (4) and under notes 
and instructions, had no jutisdiction to issue a notice under 
section 22 (4) for the account books of the branch shops at 
Bombay, Calcutta and Karachi and to make an estimate of 
the income of branch shops situate in a different area and in 
a different ptovince altogether.’ The Commissioner js of 
opinion that this point does not arise out of an appellate 
orde: relating to section 27 but as the assessce clearly feels 
aggrieved over the action taken by the Income-tax Officer and 
as the question is one of some importance, the Commissioner 
has decided to submit a reference under sub-section (1) of 
section 66 of the Indian Income-tax Act, 1922, on the following 
point also. 


Do the provisions of sub-section (4) of section 64 of the. 


Indian Jncome-Tax Act oust the jurisdiction of the Income-tax 
Officer of the area in which a principal place of business is 
situated so far as the assessment of the profits or gains of a 
branch, business situated in another aiea and proceedings 
relating thereto are concerned 

g. ‘There are thus three points of law which are submitted 
for the opinion of the High Court— 


(i) On the facts stated was the opportunity given to the 
assessee to produce certain accounts, and in particular the 
accounts of the Calcutta branch, reasonable? 

(ii) Was the assessee prevented by sufficient cause from 
producing those books? and 

(iii) Do the provisions of sub-section (4) of section 64 
of the Indian Income-tax Act oust the jurisdiction of the 
Income-tax Officer of the area in which a principal place of 
business is situated so far as the assessment of the profits or 
gains of a branch busimess situated in another area and pro- 
ceedings relating thereto are concerned? 


As regards the first question, the Commissioner is of opinion 
that as the period which wase given for the production of 
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C1VIL accounts was a long one, it cannot be said that the assessee had 
raat no reasonable opportunity to comply with the rotice. ‘The 
aie! Commissioner is also of opinion that the assessee was not 
LACHHMAN prevented by sufficient cause fiom complying with the notice. 
PRASAD He failed to do so on the ground that he was not obliged to 
BABU RAM. do so. ‘The word “ prevent” in section 27 involves some definite 


active cause, making compliance with the order impossible, 
and not a passive cause such as the opinion that compliance is 
not obligatory because of rights supposed to be secured under 
the Act. 

On the third question the answer is, in the opinion of the 
Commissioner, clearly in the negative. 

The Commissioner would add that the present proceedings 
will be sterile: the assessment under section 23 (4) must in 
any case stand because the failure to produce the Cawnpore 
accounts for Sambat 1977-78 makes that sub-section applicable. 


Lalit Mohan Banerji, for the Crown. 
Kailas Nath Katju and Uma Shankar Bajpai, for the applicant. 
The judgment of the Court was delivered by 


Walsh, J. WALSH, J.—The answers tothe three points submitted to us 
are as follows :— 


On the facts stated, a reasonable opportunity was given to the 
assessee to produce the accounts of the Calcutta Branch, first in 
Calcutta, secondly in Cawnpore, where the Income-Tax Officer of 
‘Calcutta was led to believe that the books were available. 


Secondly, on the evidence stated, the assessee was not prevented 
by sufficient cause from producing the books in Cawnpore. 


Thirdly, in our opinion, the jurisdiction of the Income-Tax Officer 
of the area in which the principal place of business is situated is 
not ousted The jurisdiction is concurrent. Under section 64, sub- 
section 1, the Income-Tax Officer of the principal place of business 
has the duty of assessing the whole of the income derived from the 
principal place of business as well as the various branches. By sub- 
section 4, every Income-Tax Officer has also jurisdicition to exercise 
the powers of an Income-Tax Officer with regard to the profits 
arising in that area 


It is of course understood, and ought to be understood, by the 
authorities that the Income-Tax Officer of the principal place of 
business will not exercise his powers qppressively, so that persons 
willing to submit the requirements of the Income-Tax Officer of the 

e particular area in which the Branch is situated, should not be de- 
prived of an opportunity of supplying him with all proper materials, 
but exceptional cases may require exceptional remedies. o. 

We allow the fee of Rs. 150 payabte to the Government Advo- 
cate. As Mr. L.M Banerji will no longer be Government Advocate 
when the certificate will be filed, we authorise it to be filed by fils 
clerk, d 
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eo 
Vumcipulities Act (Act II of 1916, Local), section 22—Commis- yinpsay, J 
sioner sttting as a special tribunal for decision of election dis- KANHAIYA 
pules—Appeal to High Court from Commissioners deciston— LAL, J. 
Section 23 (2) (e) of the Municipalities Act—Local legislature, DANIFLS, J. 
powers of, to appoint Commissioner or any court-as a tribunal 
for exclusive trial of election cases—Finality of Commissioners 
dectsion—Restriclion on right of appeal or revision—Whether 
ultra vires of focal legislature—Government of India Act of 
1015, section 79, scope of—Sections 19—27 of the Municipalities 
‘ict, whether derogate from the powers conferred on High 
Court—Letters Patent of the High Court (Allahabad), clause 
II, interpretation of—Expression “ Civil Courts” used in 
Letters Patent, meaning of—Whether intended to cover a 
tribunal created under a pee stalute—Government of India 
Act, section 107—-High Court's power of superintendence 
under—Whether it extends to creating a right of appeal in cases 
in which appeal expressly barred by statute—Right n appeal 
and power of reference, distinction belween the two—M wnictpal- 
ilies Act, sections 19—27, whether right of suit in Civil Courts 
excluded by them—Section 9 of the Civil Procedure Code— 
Election Court not a Civil Court within meaning of the Civil 
ot Code or of section 476, of the Criminal Procedure 
ode, 

Therg is no right of appeal to the Hight Court either against 
the order of the Commissioner sitting as an election authority 
under section 22 of the Municipalities Act or an order of a 
Civil Court dismissing a suit for setting aside a Municipal 
election. i à 

Ashby v. White, [1703] 2 L. R., 938 : 1 S. L. C., 266 and 


Municipal Board of Agra v. Ashrafi Lal, 20 A. L. J. R, 3, not 
applied. 


The general power given to a local legislature, under section 
79 of the Government of India Act, 1915, ‘‘ to make laws for 
the peace and good government of the territories for the time 
being constituting the province ’’ includes a power to direct 
that disputes of a particular kind should be decided in A. 
particular way and before a tribunal specially created for the 
, -© purpose. Ashbury v. Ellin, [1893] A. C., 339, referred to. 


The term ‘* Civil Courts ” used in clause 11 of the Letters 
Patent of the Allahdbad High Court was never intended to 
cover a tribunal created under a particular statute for a particular 
purpose. 

* F. A. Nos, 455 of 1923 afd 165 of 1924. 
XXIII. 49 R. : 
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The whole scheme of sections r9—27 of the Municipalities 
Act implies an intention that the election of anf person as a 
member of a Board shall only be challenged by an election 
petition presented in accordance with the Act. The inquiry 
held by the Commissioner is not a mere summary inquiry sub- 
ject to the result of asuit. The Commissioner is armed with 
all the powers of a Civil Court and his decision is intended to 
be a final settlement of the question in dispute. (Section g 
of the Civil Procedure Code and sections 164 and 321 of {he 
Municipalities Act, referred to.) j 


Where a special tribunal, out of the ordinary course, is 
appointed by an Act to determine questions as to rights which 
are the creation of that Act, then, except so far as otherwise 
expressly provided or necessarily implied, that tribunal’s juris- 
diction to determine those questions is exclusive. In such a 
case there is no ouster of the jurisdiction of the ordinary Courts, 
for they never had any. Sham Lal v. Bindoo, I. L. R., 26 
All., 594 and Bhaishankar Nanabhai v. The Municipal Corpor- 
ation of Bombay, 1. L, R., 31 Bom., 604, referred to. 


The right of appeal is not an inherent tight of the subject 
but only exists where it is expressly conferred by the statute, 
The King v. Hanson, 4 B. and A R., srg, Meenakshi Naidoo 
v. Subramania Sasirt, 14 I. A., 160 and Rangoon Bolatoung 
Co. v. The Collector, Rangoon, 39 I. A., 197, referred to. 


The Commissioner sitting as an election Court is neither 
subject to the superintendence of the High Court nor under its 
appellate jurisdiction. (Section 107 of the Government of 
India Act, referred to.) 


There is a radical difference between a right of appeal and a 
power of reference. A right of appeal is a right conferred on 
the suitor and presupposes a decree or order already passed 
against which the appeal is directed. A power gf reference is 
a power vested in the Court and is exercised while the case is 
still pending in order to enable the Court to arlive at a conect 
decision, It is beside the mark to urge that wheņ a reference 
is made the Court making it is bound to abide by the decision 
of the Court of reference, ° This is merely the natural corollary 
of allowing a ieference, It would be absurd to ask the highest 
Court in the province to adjudicate on a question of law if the 
Court which made the reference were to be at liberty to disregard 
the decision, Sheo Nandan Singh v. King-Emperor, .3 Pat. L. 
J., 581 and Jn Re Rattansee Parshotium, I. L. R., 24 Bom., 
471, referred to and explained, o 


The Commissioner acting as an election Couit is not a Civil 
Court within the meaning of the Civil Procedure Code or of 
section 476 of the Criminal Procedure Code. Ras Nath v, 
Emperor, 22 A. 1.. J. R., 497, referred to. an 


FIRST APPEAL from a decree of R. L. H CLARKE ESQ., 
- Commissioner of Agra Division. 


The facts, briefly stated, were as follows ;— 
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The parties were candidates to a seat on the Municipal Board of Civil 
Muttra. The appellant, Abdul Rahman, son of Ismail, was declared 1026 
elected, on which the respondent, Abdul Rahman, son of Zahuri, ° — 
filed a petition under the U. P. Municipalities Act (11 of 1916) before a e 
the Commissioner, Agra Division, challenging the said clection. = 
The Commissioner set aside the appellant’s election and declared ABDUL 
the respondente as duly elected. The appellant then filed a regular RAHMAN. 
suit in the court of the Subordinate Judge for a declaration that the 
order of the Commissioner and the entire proceedings before him 
were null and void and that the provisions in the Municipalities Act 
constituting the Commissioner an clection court were lira vires 
of the local legislature. The appellant had also fileda regular First 
Appeal in the High Court against the order of the Commissioner, 
and when the surt in the Civil Court was dismissed, he filed another 
First Appeal from the decree of that court. At the hearing a 
preliminary objection was taken, on behalf of the respondent, that 
no appeal lay either against the order of the Commissioner or the 
order of the Subordinate Judge. On hearing counsel LINDSAY 
and KANHAIYA LAL, JJ. referred the case to a Full Bench. 


Gopinath Kunzru, for the appellant, submitted that the High 
Court had jurisdiction to entertain the appeals under section 11 of 
the Letters Patent of the Allahabad High Court. 


The Commissioner was a Civil] Court when sitting as an election- 
tribunal and was also subject to the powers of superintendence 
of the High Court and, therefore, subject to the appellate jurisdic: 
tion of that Court. An election dispute wasa matter of a civil 
nature and the Commissioner in that capacity had all the rights and 
privileges of a Judge of a Civil Court even under the Munic- 
palities Act. „Further, when the High Court was empowered to 
entertain references from the Commissioners, that amounted toa 
modified form of appellate jurisdiction sufficient to make the High 
Court a courts. of supervision under section 107 of the Government of 
India Act, 1915. Herelied'on , 

Sheonandan Prashad Singh v. Emperor, 3 Pat. L. J., 581, FB. 
Ramnath v. Emperor, 22 A. L. J. R., 497. 


Even.if the power to entertain references was not equal tO con- 
ferring an appellate jurisdiction on the High Court, it was not 
necessary that there must necds be some sort of appellate juris- 
diction to make that Court a court of superintendence. Section 
107 of the said Act was not exhaustive. Its object was to, 
confer genera] powers of supervision on the High Court in every 

„ matter in which the decision of an inferior court had gone wrong. 

The decree of the Subaerdinate Judge was also appealable as 
there was a right of suit of that nature in the Civil Court. An 
election dispute being a matter of civil nature, a suit with regard to 
it was allowed by section g of the Cede of Civil Procedure. Such 
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a suit was not barred even by the Municipalities Act. There might 
not be a night of appeal or revision from the order of the Commis- 
sioner but that did not take away ihe right of suit otherwise cogni- 
zable by a Civil Court. He cited 
Vadi Aimmal v. The Corporation oj Madras, 1, L. R., 38 
Mad., 41, 
Sabhapat Singh v, Abdul Ghafur, I. L. R., 24,Cal., 107. 

The provisions of the Municipalities Act, which might be said 
to have the effect of making the Commissioner’s order final, did not 
confer any exclusive jurisdiction on him, much less deprive the 
Civil Court of its ordinary jurisdiction in all civil matters. 


As regards the powers of the local legislature in the matter of 
making laws, either appointing new courts or affecting the jurisdiction 
of existing courts, he contended, that the only authority for the 
power of making any laws was section 79 of the Government of 
India Act, 1915. That section only empowered the local legislature 
to make laws for the “peace and good government” of the territories 
within the Province. The expression meant only the executive 
government apart from the judicial administration of the Province. 
It did not confer any power to appoint courts, which was essentially 
a matter of Crown prerogative. He relicd on 

Ibert’s Government of India, pp. 5, 408 and 419. 

Bugga v. Emperor, 18 A. L, J. R., 455. 

The Collector of Thana v. Bhaskar Mahadeo, 1 L. R., 8 
Bom., 264. 

Hart Pandurang v. Secretary of Slate for India in Council, 
I, L. R., 27 Bom., 424. 

Sabhapat Singh v. Abdul Ghafur, |. L. R., 24 Cal., to 

The Municipal Board of Agra v. Asharfi Lal, 20A, L. J. R., 1. 

It would be repugnant to the powers conferred by Parliament 
on the Indian Legislature and through it on the Local legislature, 
if the one or the other proceeded to appoint courts for the determina- 
tion of certain matters or affecwng in any way the jurisdiction of 
existing courts. He referred to various sections of the Indian Councils 
Act, the Indian High Courts Act and the Letters Patent for the 
Allahabad High Court bearing upon the point. 


Mushiag Ahmad, tor the respondent, submitted that apart from 
the question whether certain provisions of the U. P. Municipalities 
Act were ultra uires of the local legislature or not, there was no right 
of appeal to the High Court either against the order of the 
Commissioner sitting as an election authority or an order, which 
was not a decrce as pointed out in š 

Khunni Lal v, Raghunandan Parshad, 11 A, L. J. R., 659 
and -> - 
Sundar Lal v. Mohamad Faiq, 16 O. C., 36, 


of a Civil Court dismissing a suit for sctting aside a Municipal 
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_ election. There was no provision of the Jaw which allowed such 


an appeal? On the contrary, section 23, sub-section 2, clause (f) 
of the Municipalities Act (IL of 1916) expressly barred an appeal 
from the Commissioner’s order and section 96 of the Code of Civil 
Procedure as'expressly exempted all special laws from the general 
provisions of the Code in the matter of appeals. 


A right of appeal could not be pleaded under section 11 of the 
Allahabad Letters Patent as the Commissioner was neither a ‘Civil 
Court’ nor subject to the superintendence of the High Court within 
the meaning of section 107 of the Government of India Act, 1915 ; 
nor, again, was there any law in force at the time the Letters Patent 
were issued, (1866), which conferred any appellate jurisdiction on 
the High Court in matters of Municipal election, which were really 
of a later origin. 


The High Court could not exercise any powers of superintendence 
as it could not at the sanie time exercise any appellate jurisdiction 
over the Commissioner. A mere right to entertain references made 
by the latter, which was nothing morc than a right to advise, when 
so requested, was not even such a modified form of appellate 
jurisdiction as could render him subject to the ‘superintendence’ of 
the High Court as contemplated by section 107 of the Government 
of India Act. 

He relied on 

in ve Rattansee Parsholiam, I. L. R., 24 Bom., 471. 
Ramnath v. Emperor, 22 A, L. J. R, 500. 


Further, a right of appeal was not a right to be inferred from 
stray and isolated provisions of the law, nor was that a mere right 
of procedure. It was an important substantive right which must be 
found to have¢ been conferred by express enactment. He cited 

Aleenakshi Naidu v. Subramania Sasiri, 14 l. A., 160. 

Rangoon Bolaioung Company v. The Collector of Rungoon, 
39 I. A., 197 at 200. 

Parosuranna Ayyar v. Seshier, 1, L. R., 27 Mad., soa, 

Narayan Ballal v. The Secretary of State for india in 
Council, I. L. R., 20 Bom., 803. 

The Attorney-General v. Hirman dames Sillen, 10 H. ba, 704. 

There was no 1ight of appeal against the order of the Civil Court 
either, as there was no right of suit which had culminated in that 
order. Section g of the Code of Civil Procedure excluded such 
suits from the jurisdiction of the Civil Courts of which the cognizance 
was even impliedly barred. Such a bar could be provided cithet 
By-an Act of the Indian or an Act of the local legislature. Besides, 
section 4 of the Code expressly saved all local laws and left them 
untouched by the general provisions of that Code. 


The object of the legislature in prohibiting an appeal and a 
revision against the Commissioner’s *order was clearly to make the 
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same final, and anything which impaired that finality would be 
necessarily prohibited by implication. If a suit were “at the same 
time permissible to challenge the order of the Commissioner, there 
must needs be a conflict of jurisdiction, sometimes resulting ın chaos 
and cffecting the administration of justice itself. 


Further, the principle was that where a special tribunal was 
appointed by an Act to consider a matter of right ereated dy that 
Act, that tribunal's jurisdiction to determine the questions raised was 
absolute and conclusive. There was then no ouster of jurisdiction, 
for there was none previously, but a new jurisdiction was conferred. 
le relied on cases decided under the Bombay and Madras Munici- 
palities Acts and cited 

Bhaishankar Nanabhar v. The Alunicipal Corporation of 
Bombay, 1.1. R., 31 Bom., 604. 


Chunilal Virchand v. The Ahmedabad Alunicipality, 1. 1L. R., 
360 Bom., 48. 


Barraclough v. Brown, |1897] A. C., 61s. 


He then contended that the Indian law was full of instances in which 
either special courts had been granted special jurisdiction even by 
Local Acts or the powers of some of the existing courts were 
limited in regard to certain matters. He referred to section 33 of 
ine Bombay Municipalities Act, section 153 of the Bengal Tenancy 
Act, section 51 of the U P. District Boards Act, section 233 (k) of 
the U. P. Land Revenue Act, the Encumbered Estates Act, the 
Village Courts Act and section 10 of the Guardian and Wards Act, 
and cited 


Samad Sheikh v. Nabanepal Ghose, 19 C. L. J., 310. 
Jagannath v. Tirbeni Sahay, I. L. R., 31 All, 41. 


Venkatanarasimha Naidu v, Suranna, 1. L. R.,er7 Mad., 298. 
Khedu Mahto v. Budhun Mahto, I, L. R., 27 Cal., 508, F. B. 


Shamlal v. Binda, I. L, R., 26 All., 594 3 


The question of certain provisions of the Municipalities Act 
being «tva vires in fact raised the question of the nature and extent 
of the power of the local legislature in the matter of making laws. 
Those powers were as wide and plenary within the Province as the 
powers of the Indian Legislature itself, and included the*power to 
create courts. Section 22 of the Indian Councils Act, 1861 and 
section 65 of the Government of India Act, 1915 empowered the 
Indian Legislature to make laws; and section 24 of the former and 
scction 84 of the latter provided that an Act of the Indian Legislature 
shall not be invalid merely because it affected the prerogative of 
the Crown. Again, even the provisions of the Letters Patent were 
made by section 35 of the same subjecteto the legislative powers of 
the Governor-General in Council. An Act of the local legislature 
could as well affect the Crown prerogative as declared by section 2, 
sub-section (2) of the Govesment of India (Amendment) Act, 
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1916 (6 and 7 George 5 Ch. 37). The only circumstance which CIVIL 


couid render any law made by any authority in British India invalid 1925 


was its repugnancy to any provision of an Act of Parliament and — 
only to the extent of that repugnancy. He cited as instances : Sorat 
l IAN 
Secretary of State for India v, Moment, 1. L. R., 40 Cal., 391, v. 
P, C. ABDUL 
RAHMAN. 


Parmeshwar Ahir v. Emperor, 3 Pat. L. J., 537, F, B. 


The local legislature was empowered under section 79 of the 
Government of India Act, 1915 to make laws for the “peace and good 
govemment” of the territories vested in the Province for the time 
being. That expression was to be liberally interpreted and it included 
the power to appoint courts. Ifıt were otherwise, the power to 
make laws was of no eflect in the absence of the power to establish 
courts for the enforcement of those laws. He relied on 

Parmeshwar Ahir v. Emperor, 3 Pat. L. J., 537 at 554, F. B, 

Bell v. The Municițal Commissioner of Madras, I. L. R., 
25 Mad., 457. 

Ashbury v. Ellin, [1893] A. C., 339. 

Charles Russeli v. The Queen, 7 A C., 829. 

Hodge v. The Queen, 9 A. C., 117 at 132. 


Powell v. Apollo Candle Company Ltd., to A. C., 282, 
Gopinath Kungru replied. 


The judgment of the Court was delivered by 


DANIELS, J.—This judgment relates to three connected appeals Daniels, J. 
which have been laid before a Full Bench because of the extreme 
importance of the, questions involved. The appeals challenge the 
validity of certain sections of the U. P. Municipalities Act. All 
three arise oyt of 2 contested election for seats on the Municipal 
Board of Muttra which was held in the early part of 1923. Thee 
were four candidates for three seats. A poll was held and the 
appellant, Abdur Rahman, son of Ismail, was one of the persons 
declared to be elected Section 22,of the U. P. Municipalities Act, 
1916 provides a special tribunal for the decision of disputes arising 
out of a Municipal election. Under the provisions of that section 
the respondent, Abdur Rahman, son of Zahumi, presented a petition 
against tlfe election of the appellant, urging that it was vitiated by 
various corrupt practices. This petition was heard and dete:mined 
by the Commissioner as an election court under the piovisions of 
the Act. The Commissioner upheld the petition, unseated the 
appellant, and under the powers vested in him by section 25 declared e 
the respondent duly elected in his place. The appellant, Abdur 

- Kahman, son of Ismail, presented a petition for review to the Com- 
missioner under section 23 (9) (f) and that application was rejected, 
He then filed the present appeal from the Commissioner's decision 
to this Court, notwithstanding the fact that by section 23 (2) (e) of 
the Act it is declared that there shallebe no appeal from the Com- 
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missioner’s order either on a question of Jaw or fact and that no 
application in revision against or in respect of that decision shall be 
entertainable. That appeal is First Appeal No. 495 of 1923. 


. Besides filing this appeal, he also filed a suit in the court of the Sub- 


ordinate Judge of Muttra for various reliefs the principal of which 
were a declaration that he had been duly elected a asa member of 
the Municipal Board and an injunction to restrain, the respondent 
from acting as such member. 


After that suit had been filed, he applicd for an adjournment 
which was granted on condition of paying Ks. 125 costs of the ad- 
journment to the opposite party. He failed to pay these costs and 
his suit was dismissed for default, an application for further time 
being rejected. He subsequently applied to the Subordinate Judge 
for restoration of the case and that application was rejected. 


He has now filed First Appeal No. 165 of 1924 from the order 
dismissing his suit for default, treating that order as a decree, and 
has also filed a first appeal from the order refusing to restore the 
suit The latter appeal is F. A. F. O. No. 77 of 1924. The appel 
lant was doubtful whether his relief Jay by way of appeal or by way 
of application for restoration and, to be on the safe side, pursued 
both remedies. 


The grounds of appeal in Appeal No. 455 of 1923, which is the 
principal appeal, so far as it is necessary for us to consider them, are:— 


1 That it is zra vires of the U. P. Local Legislature to 
appoint any court of tribunal for the trial or the exclusive trial of 
election cases or to appoint the Commissioner as the election 
tribunal. ? 


2. That, at any rate, itis w/tva vires of the U. P. Local Legis - 
lature to take away or restrict in any manner the pawers of appeal 
orrevision of this Court and to make the decision of the Commis- 
sioner final. 


The plea that it is ultra vires of the Local Legislative Council 
to create a court for the decision of election cases or, indeed as the 
appellant's learned counsel argued, for any purpose whatsoever, does 
not require any lengthy discussion. It is admitted that the words 
conferring legislative power on a local legislature under section 79 
of the Government of India Act, 1915, are very wide. That legis 
lature has been given a general powey to make laws for the peace 
and good government of the territories for the time being constitut- 
ing the province. The only limitation imposed on the extent of 
this power is that the legislature must not make any law affecting any 
Act of Parliament. For certain kinds of legislation the previdus, 
sanction of the Governor-General is required, though failure to apply 
for previous sanction is by sub-section (5) of section 79 cured if 
the Act when passed is duly assented to by the Governor-General in 
pursuance of the Act. No question of assent arises in this case. 


VOL. XXIII. | HIGH COURT 393 


The previous sanction of the Governor-General was obtained to the 
passing of the U. P. Municipalities Act, and that Act was duly 
assented to by the Governor-General after it was passed. If a wide 
general power to legislate for the peace and good government of 
the province does not include a power to devise means for deciding 
on the validity of a disputed election to a seat on a Municipal Board, 
is is difficult te know what it does include. 


The appellant’s learned counsel laid stress on the difference 
between the language of section 79 and that of section 65 of the 
same Act, which provides for the legislative power of the Governor- 
General in legislative council. He argues that because the words 
“ for all persons, for all courts and for all places and things ” con- 
tained in that section are not reproduced in section 79, it follows 
that the local legislature has no power to legislate for any court He 
might equally have argued from the omission of the words “ for all 
persons ” that the local legislature has no power to pass laws affect- 
ing any person. The words “ to make laws for the peace and good 
government of the territories for the time being constituting that 
province ” have been given a very wide construction in various 
cases, not only with reference to India but also to other portions of 
the Empire where similar words occur, Ashbury v. Ellin (*). 
The Local Legislature has in a number of instances, both under the 
Indian Councils Act of 1861 and under the Government of India 
Act, created tribunais for particular purposes or excluded the juris- 
diction of the Civil Courts in particular cases. The enactments con- 
taining these provisions have repeatedly come before the courts, and 
it has never hitherto been suggested that there was any doubt as to 
their validity. Village courts were created by an Act of the Local 
Legislature in 1892. Special Judges to adjudicate on the indebted- 
ness of encumbered pioprietors were appointed under the Bundel- 
khand Encumbered Estates Act of 1903 ; and under the Bundel- 
khand Land Alienation Act of the same year, the enforcement of 
certain classés of decrees was taken away from the Civil Courts and 
vested in the Collector. The @udh Civil Courts Act has been 
twice amended by the Local Legislature. If the Local Legislature has 
no power to create courts, ıt can equally have no power to modify 
the constitution or powers of courts already existing. Finally, by a 
Local Act of 1920 Village Panchayats were established and were 
vested with both civil and criminal powers. 


Other instances might be given from other provinces, but these 
are sufficient to show that the power which is now challenged has 
been exercised’and treated as valid by the courts through a long 
series of years. We have no doubt whatever that a power to make 
~ laws for the peace and good government of the province includes a 
power to direct that disputes of a particular kind shall be decided in 
a particular way and before a tribunal specially created for the 


purpose. 


(1) [1893] A. °C., 339. 
XXIII. §0 R. i 
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The appellant’s main argument, however, was that the provisions 
of sections 19 to 27 of the U. P. Municipalities Act derogate from 
the powers conferred on the High Court at Allahabad by clause 11 
of the Letters Patent and are, therefore, invalid. He originally 
suggested that they were invalid as interfering with the prerogative 
of the Crown, but in view of the fact that the amendment of sec- 
tion 84 of the Government of India Act, 1915, affected by the 
Government of India Act, 1916, expressly provides that no law of 
a local legislature shall be invalid solely because it affects the preroga- 
tive of the Crown, and that by section 2 of the latter Act this 
amendment was made retrospective, that position could no longe! 
be maintained and he has frankly abandoned it. He has, however, 
argued that the powers of the High Court under the Letters Patent 
are declared by section 106 of the Government of India Act, 1915, 
and that any attempt by a local legislature to derogate from those 
powers is an infringement of an Act of Parliament and, therefore, 
invalid under the express provisions of section 79 (4) of the Govern- 
ment of India Act, 1915. It is unnecessary to consider this position 
because jt is quite clear that the legislation which is impugned in no 
way interferes with the powers of the High Court under the Letters 
Patent. Clause 11 of the Letters Patent runs as follows :— 


“ And we do further ordain that the said High Court of 
Judicature for the North-Western Provinces shall be a court of 
appeal from the Civil Courts of the North-Western Provinces, 
and from all other courts subject to its superintendence, and 
shall exercise appellate jurisdiction in such cases as are subject 
to appeal to the said High Court by virtue of any law or 
regulations now in force,” 


Cd 


The appellant wishes to treat the words “ shall be a court of 
appeal from the Civil Courts of the North Western Provinces” 
as meaning that an appeal shall lie from any order passed by any 
Civil Court. This isan untenable position. It was held as far 
back as 1820 that the right of appeal is not an inherent’right of the 
subject but only exists where® it is expressly conferred by statute. 
The King v. Hanson (*). That view has been more than once affirmed 
by the Privy Council e. g., Meenakshi Naidoo v. Subramanta Sastri 
(°) and Rangoon Bolatoung Companyv. The Collector, Rangoon (*). 
The words cited lay down that the High Court is to be the supreme 
appellate tribunal (subject of course to any further appeal which 
may be allowed to his Majesty in Council) from the Civil Courts 
of the province and from the courts under the superintendence of 
the High Court, and the concluding words of the'clause state the 
cases in which an appeal can be pike sag It is pointed out that no 


provision was made in clause 11 for rights of appeal which might be ~ 


thereafter conferred. This was probably considered to be sufficiently 
provided for by clause 35 bee makes the Letters Patent subject 


(1) [1819] 4 B. and ALR, (2) [1887] 14 I. A., 160, 
(3) [1912 m I. A., 197, 
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to the legislative powers of the Governor-General in Council. In CIVIL 

the Letters*Patent of the more recent High Courts the omission has 1925 

been supplied by the insertion of the words “ or as may after that 

date be declared subject to appeal by competent legislative autho- „ABDUL. 
vas ; AHMAN 
rity’. It may be added that the appellant’s argument breaks down ai 

at the outset unless the term “ Civil Courts ” used in the Letters ABDUL 
Patent can be. held to include such a court as that created by sec- RAHMAN. 
tion 22 of the Ù. P. Municipalities Act Itis notstrictly necessary Daniels, J. 
to decide the point but in the opinion of the majority of us these 

words were never intended to cover a tribunal created under a 

particular statute for a particular purpose. 


There is equally little foundation for the contention that the 
Commissioner sitting as an election court is subject to the superintend- 
ence of this Court The power of superintendence rests on section 
107 of the Government of India Act, which extended it to all courts 
subject to the High Court's appellate jurisdiction. There is no other 
provision of law to which appeal can be made as conferring a power 
of superintendence in this case. It is very difficult to argue that 
the election court is under the appellate jurisdiction of the High 
Court when the Act which creates it expressly declares that there 
shall be no appeal from any of its decisions. The appellant relies 
on the fact that by section 73 (ce) of the Municipalities Act the 
Commissioner is empowered to refe1 a question of law to the High 
Court. He relies on expressions in certain decisions which speak 
of a power of reference as being a modified form of appellate 
jurisdiction e. g., Sheo Nandan Singh v. King-Emperor (*). With 
all respect to the learned Judges who are responsible for these 
decisions, there is a radical difference between thc two things. A right 
of appeal is a rigbt conferred on the suitor. A power of reference, 
such asis gjven in this casc, isa power vested in the court. 
It lies in the sole discretion of the court to exercise it or not to 
exercisc it An appeal presupposes a decrec or order already 
passed against which the appeal is directed. The power of 
reference is exercised while the case, is still pending in order to enable 
the court to arrive at a correct decision. It is beside the mark to urge 
that when a reference is made the court making it is bound to abide 
by the decision of the court of reference. This is merely the natural 
corollary *of allowing a reference. It would be absurd to ask the 
highest court in the province to adjudicate on a question of law if 
the court which made the reference were to be at liberty to disregard 
the decision. In the case of Zu Re Ratiansee Parshotium (°), the 
Bombay High Court held that it had no revisional jurisdiction over ° 
the proceeding of the Consular Court of Muscat, even though it 

-Was obligatory on the consul to refer his proceeding for the order 
of the High Court in certain e cases. A familiar illustration of the 
power of reference is that contained in the Kumaun Rules. Under 
Rule 17 of those rules the Local Government can refer for the 

(1) 3 Pat. L. J., 581. (2) {1899] I. L. R., 24 Bom., 471, 
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opinión of this Court any final decision of the High Court of 
Ktimaun; but this certainly does not make either the Loeal Goven- 
ment or the Kumaun courts subject to the superintendence of this 
Court. 


It was further argued that if the Commissioner as an election 
court sanctions a criminal prosecution for perjury or a kindred 
offence, an appeal might lie to this Court under sectipn 476B of the 
Criminal Procedure Cede. It has aiready been held by this Court 
in Ram Nath v. Emperor (*) that no revision lies from the Commis- 
sioner’s order in such a&case Whatever doubts may be entertained 
as to whether the Commissioner acting as an election court isa 
Civil-Court within the meaning of clause 11 of the Letters Patent, 
he is certainly nota Civil Court within the meaning of the Civil 
Procedure Code or of section 476 of the Criminal Procedure Code. 

Even, however, if a power of superintendence existed, this would 
not suffice to give aright of appeal such as is claimed in this case. 
However widely the power of superintendence may be construed, 
it clearly does not, extend to conferring a right of appeal in cases 
where an appeal is expressly barred by statute 


It is hardly necessary to consider the last portion of clause 11 of 
the Letters Patent No such things as Municipal elections were 
known in the province at the time when the Letters Patent were 
issued, so the right of appeal now claimed clearly had no existence. 


In support of the two remaining appeals it is argued that even 
if sections 19 to 27 of the Municipalities Act are valid, they do not 
exclude the right of suit. Section g of the Civil Procedure Code 
declares that civil courts shall have jurisdiction to try all sutts of a 
civil nature except suits of which their cognisance is either expressly 
or impliedly barred. It is quite true that it is not stated in so many 
words that , there shall be no right of suit. It is also true that in 
two places in the Act, sections 164 and 321, there are provisions 
expressly barring the right of suit in particular matters. But the 
whole scheme of sections 19—27 clearly implies an intention that the 
election of any person as a fember of a Board shall only be 
challenged by an election petition presented in accordance with the 
Act. The inquiry held by the Commissioner is not a mere summary 
inquiry subject to the result of a suit. The Commissioner is armed 
with all the powers of a Civil Court and his decision is intended to 
be a final settlement of the question in dispute. 


The ordinary rulc is that where the statute which creates the 
right also prescribes a specific remedy, the person aggrieved is 
limited to the remedy so prescribed. As this Court observed in 


Shan Lal v. Bindoo (°), with reference to a similar contention. 


under the Guardians and Wards Act„a separate suit, if permitted, 

might result in two opposite decisions, equally final and equally 

binding, one declaring an clection valid and the other declaring it 
(1) [1924] 22 A. L. J. Ra 493 o) (1) [1904] I. L. R., 26 All., 594. 
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o> 
invalid. The matter was well put by SIR LAWRENCE JENKINS, 
CHIEF JUSTICE of Bombay High Court, in Bhatshankar Nanabhai 
v. The Municipal Corporation of Bombay (°). 


“ But under section 33 the Chief Justice has jurisdiction to 
determine the validity of a contested election, and so he is the 
tribunal appointed by the Act for that purpose, 


‘But where a special tribunal, out of the ordinaly course, 
is appointed by an Act to determine questions as to rights 
which are the creation of that Act, then, except so far as 
otherwise expressly provided or necessarily implied, that tri- 
bunal’s jurisdiction to determine those questions is exclusive. 


It is an essential condition of those rights that they should 
be determined in the manne: prescribed by the Act to which 
they owe their existence. In sucha case there is no ouste: 
of the jurisdiction of the ordinary courts, for they never had 
any; there is no change of the old order of things; a new order 
is brought into being.” 


The case of Ashby v. White €} (Smith’s Leading Cases, Vol. 
I, p. 266), which is the foundation of the judgment in Municipal 
Board of Agra v. Ashrafi Lal (è), relicd on by the appellants, has 


no application here. In that case Ashby, as a burgess of the borough | 


of Aylesbury, was awarded damages on the ground of a wrong done 
to him by the refusal of the defendants to allow him to record his 
vote at a parliamentary election. The judgment of CHIEF JUSTICE 
Hout, which was affirmed by the House of Lords, was based on 
the principle that where a legal right has been infringed, the law 
must provide a remedy, and the only remedy open to the plaintiff 
was by means of an election at law. That case cannot be cited as an 
authority for the proposition that a right of suit must lie in all cases, 
notwithstanding that a special remedy is provided by statute. 


We are, *therefore, clearly of opinion that there is no right of 
suit in the present case. 


_ These findings are sufficient for the disposal of all three appeals. 
We may note in conclusion that one contention of the appellant was 
that the respondent wasilliterate and, therefore, incligible for election. 
This was no part for the appcllant’s original case before the Com- 
missioner though it was pressed on the application for review. The 
respondent was present in the court and it was found on examining 
him that he can both read and write Urdu. The appellant’s case 
is in fact like a house of cagds which collapses at whatever point it 
is touched. 


For the ieasons already given, we dismiss all three appeals ° 
with costs. 


M A. : Appeals disinissed. 


> 


(1) 1907] I. L. R, 31 Bom., 604 at 609. 
(3 1703| 2 Lord Raymond, 938. 
(3 


i921] 20 A. L. J. R, r. 
og meet ` 
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e G. I. P. RAILWAY (Defendant) ` 
1925 VEFSUS 
February, 16. FIRM RADHEY MAL MANNI LAL (Plainliff).* 


MUKERJI, J. Railways Act (Act IX of 1890), seclion 55—W hene inapplicable— 
Plainitffs not allowed to remove goods by railway company— 
Portion of goods consigned missing—Plaintif's’ suit filed within 
a year of the Railway Company's failure to deliver goods—Limi- 
lation Act, Aris. 30 and 31—Plaintiffs entitled to market value 
of goods consigned. 


Discovering that two out of nine packages consigned by the 
plaintiffs did not belong to them, they made two honest attempts 
to obtain delivery of seven packages only but the Railway 

` Company retained the goods at the time inspite of the fact that 
on the second occasion the plaintiffs went to take the delivery 
.at the request of the Railway Company themselves. A suit was 
thereupon brought by the plaintiffs within one year of the 


failure of the Railway Company to deliver goods. It was 
found that the plaintiffs had consigned not only their own 
goods but also some goods which their customer purchased for 
himself and had asked them to consign with their own goods, 
and that the Railway Company, later on after their failure to 
deliver goods on the two previous occasions, had asked the 
plaintiffs to take delivery of those seven packages on a third 
and fourth occasion. 


Held, (1) that section 55 of the Railways Act applied to 
ordinary cases and not where the plaintiffs at the request of 
the Railway Company themselves wanted to remove the goods 
but were not allowed to do so; 


(2) that the Railway Company retained the goods at their 
own risk and the plaintiffs were entitled to recover the market 
value of the goods consigned and were not bound to accept 
such price as was fetched by the sale of the goods held at the 
instance of the railway admłnistration; 


(3) that the suitwas not barred by limitation. (Art. 31 of 
the Limitation Act, referred to.) Even if Art. 30 was applicable 
as regards the two packages, there was nothing to ghow that 
the said packages, which werc missing on the date when the 
plaintiffs first sought delivery, had been lost carlier than that 
date; ° 


(4) that as between the Railway Company, on the one band, 
and the plaintiffs, the consignors, on the other, the Railway 
Company could not dispute the title of the consignors to thg 
goods, i 

CIVIL REVISION from an order of MAULVI MUHAMMAD SHAFI, 
Judge of the Court of Small Causes at Cawnpore. 


* Civ. Rev. No. 216 of t924. 
e 


™ 
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Ladli Prasad Zutshi, for the applicant. CIVIL 
Satish Chandra Das, for the opposite-party. 1925 
The following judgment was delivered by G. L P. 
MUKERJI, J.—This is an application to revise a judgment of the ŻAILWAY 
Court of Small Causes at Cawnpore. RADHEY 
The respomdents consigned goods in nine bags to Salamatpur ee ete 


from a railway station at Cawnpore. When the goods arrived at 
Salamatpur, it was found that two of the packages sent were not ‘wéer7i J. 
the same as had been consigned at Cawnpore. The person who 

wanted to take delivery on behalf of the consignees proposed that 

saven of the bags should be handed over to him and the two remain- 

ing bags, which did not belong to the consignment, should be left 

there. The station master did not agree to this arrangement. Later 

on, higher railway officials wrote agreeing to this arrangement. 

Even then the station master at Salamatpur would not agree that 

the seven bags admitted to be a part of the consignment should be 

removed. Thereafter, there was some correspondence and the suit 

was brought. Several defences were taken including a plea of 

limitation and they have all been decided against the defendants; 

hence this petition in revision. 


Three points were urged and I will consider them. 





The question of limitation arises in this way. The goods were 
booked on the 21st of November, 1922. On the 5th 
of December, 1922 the consignees went to the railway station and 
wanted to take away seven of the packages but the station master 9 
refused. On the 3rd of December, 1923 the suit was brought. 
Thus the suit was within one year of the failure of the Railway 
Company to deliver goods (vide article 31 of the Limitation 
Act). It is*said that as regards two of the packages Article 30 
would apply. Even if Article 30 applied, there is nothing to show 
that the two packages which were missing on the 5th of December, 
1922 had really been lost earlier than that date. The matter was 
within the peculiar knowledge of thé defendants and it was for the 
defendants to have proved when the actual loss took place. di 
point of limitation, therefore, fails. 


The second question is whether the defendants were justified in 
selling the goods and offering the sale price to the plaintiffs after 
deducting the costs due tœ them. As already stated above, the 
plaintiffs or their men made two attempts to obtain delivery of their 
goods. On the second occasion they went to the spot at the request 
of the Railway Company themselves. It is true that on the third 

-fhd fourth occasions, vfs : on the roth of April, 1923 and the 20th 
of April, 1923 the Railway Cempany again asked the plaintiffs to take 
delivery of the seven packages. The question is whether the plaint- 
iffs could very well say that they were not going to hear the Railway 
Company after two attempts of eisai delivery had failed. No 
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hard and fast rule can be laid down for all cases. But in this case, 
it appears to me that the plaintiffs could very well say that they 
made two honest attempts to obtain delivery of goods and if the 
Railway Company retained the goods at the time, they did so at their 
own risk. I agree with the court below that the plaintiffs are 
entitled to recover the market value of the goods consigned and 
are not bound to accept such price as was fetched dy the sale held 
at the instance of the railway administration. 


I may mention here that I read section 55 of the Railway Act. 
It applies to ordinary cases. It does not apply where the plaintiffs, 


at the request of the Railway Company themselves, wanted to remove 


the goods, but was not allowed to do so. 


The last point urged is that the plaintiffs have no right to sue. 
This point was taken by way of an amendment of the written state- 
ment. The argument is based, in this Court, on the rule of law that 
a railway receipt is a mercantile document of title and it passes title 
in the goods to which it relates, on an endorsement. This does not 
appear to have been exactly the point raised in the court below. 
Indeed, the judgment of the court below does not bear any indication 
of any such argument having heen brought forward before it. The 
fourth ground of appeal which alone relates to the right to maintain 
the suit does not cover the point. The question involves questions 
of fact and I decline to entertain it without proper findings. 


The lower court found that the plaintiffs consigned not only their 
own goods but some goods which their customer purchased for him- 
self and had asked them to consign with the plaintiffs’ own goods. 
An argument was based on this fact, vts., the plaintiffs were not the 
owners of the entire goods and that, therefore, they could not 
maintain the suit. To this argument the clear answer was that as 
between the Railway Company, on the one hand, and the plaintiffs, the 
consignors, on the other, the Railway Company could not dispute the 


title of the consignors to the goods j 
The petition in revision fails and it is hereby dismissed with 
costs. Petition dismissed. 
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SAHU RAGHUNATH SINGH AND OTHERS (Plaintiffs) 
VETSUS 
MAHABIR PRASAD (Defendant) .* 


Landlord and (enant—Grove—Possession of owner in his own righi 
—Wajib-ul-arz, provisions of, interpretation of—Holders of 
grove recorded as Occupancy denants in ordinary village papers— 
When could not be ejected by ZamindarsAdverse possession 
agains! Zamindar, 


The zamindar of a mahal sought to eject the plaintiffs from 
a grove situated on two specified plots of land within the area 
of the mahal of which he was the zamindar. The holders of 
the grove pleaded full proprietary title in the grove and were 
consequently required to establish their title in the Civil Court. 
The waytb-ul-arz recognised the existence of two different 
kinds of groves in the village, viz: (1) the ordinary groves in 
which the holders were the owners of the trees alone but had no 
rights over the land and (2) the groves that were in possession 
of the persons other than the proprietors of the mahal, and in 
respect of which il was definitely stated that the possession of 
the owner (aalik) was in his own right, and the zamindar had 
no right to interfere, It had not been denied that the plots 
over which the grove in dispute stood were included in the 
latter class. 

Held, that on a fair interpretation of the provisions of the 
wujtb-tl-arz, the plaintiffs had ful! proprietary title in the 
prove, although in the ordinary village papers the plaintiffs 
and their predecessors-in-title were recorded only as occupancy 
tenants, 

Held, éurther, that the fact of such record could not over-ride 
the provisions of the wajib-ul arg and that on the facts of the 
case the plaintiffs held the land adversely to the zamindar in 
the fullest sense of the word as they had perfected a title by 
adverse possession for the full statutory period, 


SECOND APPEAL from a decree of O F. JENKINS ESQ., District 
Judge of Budaun, modifying a decree of MAULVI ZAMIR-UD-DIN, 
Munsif of West Budaun. 

Kailas Nath Katju, for the appellants. 

Narain Prasad Asthana apd S. B. Johari, for the respondent. 

The judgment of the Court was delivered by 

PIGGOTT, J.—This suit arises out of an attempt made by the 
defendant, who is the zamindar of a mahal, to eject the plaintiffs 

om a grove situated on two specified plots of land within the area 

of the mahal of which the deffndant is zamindar. On being sued 

for ejectment, the owners of the grove pleaded full proprietary title 

in the same, whereupon they were required to establish the alleged 
* S. A. No. 174 of 1923. : 
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title by suit in the Civil Court. The present suit has, therefore, 
been brought by the persons in possession of the grove Whose eject- 
ment was sought by the defendant-zamindar. 


The trial court deciced the suit for the rehef sought. The 
learned District Judge has set aside the decree of the trial court and 
has granted a declaration to the effect that the plaintiffs are the 
owners of the trees and enjoy the status of grove-Kolders, but are 
not proprietors. 


In second appeal we have to deal in the main with two conten- 
tions. One is that the decision of the District Judge is based upon 
a misreading of the most important documentary evidence in the 
case, viz., the wajib-ul-arz prepared in the. year 1865. Secondly, 
it is contended before us that the learned District Judge has nowhere 
dealt with the results of a pevious litigation between the predecessor- 
in-title of the present parties and that the effect of that litigation is 
to establish the plaintiffs’ title as owners of the land and of the 
trees There is force in both these contentions. The «wajsd-1/- 
ars distinctly recognises the existence in this village of two different 
kinds of groves. In Chapter 4 of this record of rights it is stated 
that, in respect of the ordinary groves in the village, the persons who 
planted the same are the owners of the trees, but have no rights 
over the land. The zamindar has a right of re-entry as soon as the 
land loses the character of a grove and, what is more, he can inter- 
fere to prevent the planting of new trees In substance, this clause 
recognises in favour of the persons who have planted groves in the 
village what is ordinarily described as the status of grove-holders. 
In chapter 3 of the same document there is a passage, the correct 
interpretation of which should determine the result of the present 
suit. It purports to give a list of certain detached plots of land in 
respect of which it is noted that they are in possegsion of persons 
other than the proprietor o1 proprietors of the mahal These plots 
of land are stated to be groves or flower gardens. In respect of 
these it is definitely stated that the possession of the Owner (malik) 
of such a grove is in his own rtght and that the zamindars have no 
right to interfere with him. It has not been denied in argument 
that the plots of land with which we are now concerned are referred 
to in the list of detached plots of land to which the above;mentioned 
clause of the wafib-ul-argz refers. On a fair interpretation of the 
clause it seems to us that it recognises full proprietary rights in 
respect of these detached plots of land In favor of the persons record- 
ed as being in possession of the same. The learned District Judge 
has refused to interpret the 7cvaz7té-2/-a1z in this sense because in 
the ordinary village papers the present plaintiffs and their predecgs- 
sors-in-title were recorded as occupancy tenants. We do not thin 
that this fact can either over-ride the provisions of the wastd-ul arz, 
or be pressed into service so as to put upon those provisions an 
interpretation which seems to us strained and contrary to the plain 
intention of the document. Apart from these considerations, we 
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think that the lower appellate court has gone even more seriously 
astray in ilg reference to a certain previous litigation of the year 1908. 
In that year the proprietor of the mahal, who was the father of the 
defendant-respondent now before us, sued the father of the plaintiffs 
in the Revenue Court for assessment of rent We have not got the 
pleadings before us, but we have got the judgment delivered by the 
Revenue Court in which this suit was brought. That judgment 
referred to the provisions of the zwayjzd-1l-arz, laid stress upon the 
long continued possession of the holders of the grove and distinctly 
found that this possession had for many years been adycrse to the 
zamindar. It dismissed the suit for assessment of rent upon this 
finding, and not upon a mere finding that the persons upon whom 
rent was sought to be assessed were not liable to such assessment 
by reason of their status of grove-holders A curious point was 
taken in the lower court, to the effect that this decision bad no force 
against the present defendant because the ather of the said defend- 
ant, shortly before instituting these proceedings for assessment of 
rent, had executed a deed of gift by which he purported to convey 
the Jand appertaining to this grove to his son, the defendant. This 
plea nas been sufficiently dealt with by the learncd Munsif in his 
judgment In any case it seems to us that from the date of this 
decision the present plaintiffs Were beyond question holding the land 
in suit adversely to the zamindar in the fullest sense of the word 
and, even f they had no valid title before that date, they had per- 
fected a title by adverse possession for the full statutory period be 
Core these present proceedings were instituted in the Revenue Court. 
What the learned District Judge has in effect done is to degrade the 
plaintiffs from their position of owner of the grove (malik bagh) 
as defined in chapter 3 of the wayzb-u¢-arz to that of grove-holders 
as defined in chapter 4. For the reasons which we have given, we 
are satisfied that the learned District Judge was wrong 


We set aside the decree of the lower appellate court and restore 
that of the court of first instance with costs throughout. 


: — Appeal allowed. 
l Decree set aside. 
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AMIR HAIDER AND ANOTHER (Plaintiffs) | 
VEN'SUS 
ALI AHMAD AND ANOTHER (Defendants) .* 


\fohammadan Law—Sutt for pre-emption by a gninor and his 


paternal uncle—Uncle consented to sale of property in dispute 

on behalf of himself and that of the minor—Effect of —Minor 

entitled to decree for pre-emption. 

In a suit for pre-emption brought by a Mohammadan minor 
and his paternal uncle, the latter was found to have given 
consent to the sale in question, both on behalf of himself and 
on behalf of the minor. Held, that inasmuch as the uncle’s 
consent on behalf of the minor was not valid in law, the minor 
could not be bound and was entitled to a decree for pre- 
emption. ; 

SECOND APPEAL from a decree of H. J. COLLISTER ESQ., 
District Judge of Farrukhabad, reversing a decree of BABU BAIJ 
NATH Das, Subordinate Judge. 

Katlas Nath Kaiju, for the appellants. 

Peary Lal Banerji, for the respondents. 

The judgment of the Court was delivered by 

LINDSAY, J.—This is a somewhat peculiar case. The suit was 
a suit for pre-emption and was brought by two persons, Sh. Amir 
Haidar and Ahmad Raza. Sh. Amir Haidar was the uncle of Ahmad 
Raza, who, in the plaint, was described as being a minor 7 years old. 

The person who sold the property was a lady named Musammat 
Nawis-un-nissa, who was the step-sister of Sh. Amir Haidar, the 
first plaintiff. 

The purchasers were the defendants Nos. 1 and 2. 

The court of first instance decreed pre-emption on+payment of a 
sum of Rs. 650. Š 

The lower court has dismissed the suit entirely. 

The reason why the lower court has dismissed the suit is this. 
In the trial court it was asserted by the purchasers that the negotia- 
tions for sale had taken place through the first plaintiff, Sh. Amir 
Haidar, who had consented to the sale both on his own behalf and 
on behalf of his minor nephew, Ahmad Raza. 

The Subordinate Judge, who tried the suit, did not believe this 
evidence and held that consent was not proved and consequently he 
gave a decree for pre-emption. The lower appellate court, however 
does find that the first plaintiff, Sh. Amir Haidar, did consent to 
the sale and consequently he had no right to maintain the suit for 
pre-emption. 

* S. ANo. 411 of 1924 
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We are bound by the finding of fact of the lower appellate court, CIVIL 
but the question still remains whether, if it is taken that Amir 1928 
Haidar consented to the sale, the right of the minor to pre-empt — 
has been lost. The argument before usis that Sh. Amir Haidar | AMR 
had no power to bind the infant by his consent. It has been pointed s 
out that Amir Haidar was the paternal uncle of the minor and as ALI AHMAD, 
such was not,a guardian under the Mohammadan Law, nor ishea_ , hay. 
testamentary guardian, nor has he been appointed a guardian by the 
court In fact, so far as the Mohammadan Law is concerned, he 
has no status of a guardian as regards the minor Amir Haidar, and 
so the argument is, that the only finding being that Amir Haidar ’ 
consented for himself and purported to consent on behalf of the 
minor, the minor cannot bc bound and was entitled to a decree for 
pre-emption. On the other hand, jit ıs argued that inasmuch as 
Amir Haidar was allowed to bring this suit for himself and as the ' 
next {friend of the minor, the minor should be held bound by the act 
of Amir Haidar. That reasoning does not appeal to us. It seems 
to us that 1f Ahmad Raza is entitled to a right_ of pre-emption, as is 
admittedly the case, then it must be shown that something in law 
was done which would be a bar to Ahmad Raza seeking pre-emption 
in this case. The bar which is held up against him in the consent 
given by his uncle, and if that consent is not yalid in law, then we 
think it cannot be pleaded as a bar to Ahmad Raza’s right to have 
pre-emption. 


We hold, therefore, that nothing is shown to stop the claim for 
pre-emption being enforced on behalf of the second plaintiff, the 
minor Ahmad Raza, and we think that he was entitled to a decree 
accordingly. We, therefore, allow this appeal, set aside the decree - 
of the court below and give the minor, Ahmad Raza, a decree for 
pre-emption,on payment of Rs 650. We allow a period of two 
months for payment of thissum. If the money is deposited into 
court within this period then the plaintiff will be entitled to his costs 
here and hitherto. If the plaintiff fails to deposit the money within 
the time so limited then his suttewill stand dismissed with costs in 
all courts. 


Appeal allowed. 


JODHA, SINGH (Applicant) CIVIL 
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for hearing—Dismissal for default—Subsequent application by 
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decree-holder jor review of previous order—Liniutation, ques- 
lion of—Decretai amount not paid by sudgment-deblor-—When 
order for preparation of final decree could be passed— Section 
r5r of the Civil Procedure, Code—Courl’s inherent power to 
rectify us own mistake. 

‘There is no bar to the court exercising its inherent authority 
under section 151 of the Code of Civil Procedure and rectifying 
its own mistake. ° 

Within three years of the passing of a pieliminary decree, 
the decree-holder applied to the court to pass a final decree. 
Notices were issued to the judgment-debtors but when the case 
was lipe, the parties were absent. T'he court thereupon passed 
an ambiguous order which was treated as an order dismissing 
the suit for default. On a petition made subsequently by the 
decree-holder, the court, finding that the decretal amount had 
not been paid and that the decree-holder had done all that 
could be done by him, passed a final decree for sale. 

Held, that although the subsequent application, 1f treated as 
a fresh application or as an application for review of judgment, 
would be time-barred unless section 5 of the Limitation Act 
was appiied to it, there was no bar to the court exercising its 
inherent authority under section sr of the Civil Procedure 
Code, and the court was justified in rectifying its own mistake 
by setting aside its previous order and passing a final decree 
for sale. The piinciple underlying the Privy Council case of 
Debt Kaksh Singh v. Habib Shah, 11 A. L. J. R., 625: 1. L. R.. 
35 AIl, 331, applied. 

Rule 5 of Order 34 of the Civil Procedure Code required only 
this much of the decree-holdet that he should tel] the count 
that a final decree had to be prepared. 

SLCOND APPEAL from a decree of E. BENNET ESQ., District 
Judge of Agra, reversing a decree of BABU GOVIND SARYP MATHUR, 
Subordinate Judge. 


The facts appear from the judgment 
Baleshwart Prasad, for the appellant 
Narain Prasad Asthana, for the respondent. 
The judgment of the Court was delivered by 


MUKERJI, J.—This appeal raises a question of some importance 
and is accordingly laid before a Bench of two Judges. 


Briefly the facts are these. A preliminary decrce lor sale was 
passed in favour of the appellant and one Dina Nath on the 31st of 
«January, 1911 The appellant purchased the share of Dina Nath in 
the decree and on the 2nd of January, 1914, well within three years 
of the passing of the preliminary decree, applied to the court to pass 
a final decree. Notices were issued to the judgment-debtors and to 
Dina Nath who had been made an opposite party to the application 
and the case was adjourned from time to time. On the 17th of 
July, 1915, when the cage wag ripe, the appellant happened to be 
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absent. The defendants never appeared In the absence of the Cv 
parties, the’ learned Subordinate Judge passed an order which, though 
ambiguous, has been treated as amounting to an order dismissing — 
the suit for default. On the 28th of Scptember, 1916 the appellant ae 
put in an application before the learned Subordinate Judge reciting i 


v. 
all the previous history of the case and asking that his application PANDEY 
dated the 2ndeof January, 1914 might be revived and a final decree ee 


might be passed. He mentioned pointedly that the order of the 
17th of July, 1915 was one which should not have been passed. The Murer S. 
learned Subordinate Judge accepted the petition and passed by an 

ex parte order a final decree for sale 


At the instance of some of the detendants the ex parte final 
decree was set aside and the previous application dated the 28th of 
september, 1916 was restored. 


When the application dated the 28th of September, 1916 came 
to be heard, it was urged on behalf of the defendants that it was a 
fresh application and that it was barred by time. 


The leamed Subordinate Judge held that the order dated the 1 7th 
of July, 1915 was an order which the court ought not to have passed 
He pointed out that under the law, namely the provisions of Order 
34, rule 5 of the Civil Procedure Code, nothing futher was needed 
to be done by the plaintiff, the appellant before us The decretat 
amount had not been paid into court and the plaintiff had done al] 
that could be done by him, namely that he had put in an application 
before the court asking it to pass a final decree. The learned Judge, 
under the circumstances, thought that he was justified, nay it was 
his duty) to rectify his own mistake (possibly his predecessoi1’s mis- 
take, and he dismissed the objection of the judgment-debtors and 
passed a final decree for sale. 


An appeal was taken to the leamed District Judge who accepted 
it and dismissed the application of the appellant for the preparation 
of the final decree. 


Hence this second appea! ° 


It has been urged for the 1espondent that the court of first 
instance was not right in saying that on the 17th of July, 1915 the 
appellant had nothing further to do inthe case Jt was stated that 
he had to prove the assignment. Assuming that this argument 
is correct, all that was wanting was the proof as to the assignment ; 
but that did not give the court any right to dismiss the application 
1 tote. It could have only said that it would pass a final decree 
for sale in favour of both the appellant and Dina Nath This argu- 

„ment, therefore, does not find favour with us 


Now the question is whether the judgment of the court of first 
instance was right. It is clear that if we treat the application of 
the 28th of September, 1916 as a fresh application, it would be time- 
barred. If we treat it as an application for review of judgment, it 
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would still be time-barred unless we apply section 5 of the Limitation 
Act to the case. On the other hand, there is no bar fo the court 
exercising its inherent authority under section 151 of the Code of 
Civil Procedure and rectifying its own mistake. This is exactly 
what the court of first instance purported to do. 


The Privy Council, in the case of Debi Kaksh Singh v. Habib 
Shah (), laid down, under the following circumstanees, that even 
apart from section 151 of the Civil Procedure Code, the court 
possessed an inherent power to rectify the mistake which had been 
inadvertently committed by itself. In the case before the Privy 
Council the plaintiff had died and the suit was dismissed for default 
in ignorance of the fact of the death. The legal representatives of 
the deceased plaintiff made an application to be brought on the 
record. It is clear that no suit was pending and an application for 
substitution of names could not be made where there was no suit 
pending. An application for restoration of the suit would have been 
time-barred. Yet the Privy Council had no hesitation in saying 
that, in the circumstances of the case, the court was bound to correct 
its own error. 


The case before us 1s different in facts, but the same principle, 
as has been laid down by the Privy Council, is applicable. As 
already pointed out, the case was ripe on the 17th of July, 1915. 
Rule 5 of Order 34 of the Civii Procedure Code requires only this 
much of the plaintiff that he shall tell the court that a final decree 
for sale has to be prepared. In the case of the defendant paying 
up the decretal amount, it is not even necessary foi him to say to 
the court that a final decree, discharging the mortgage, has to be 
passed in his favour. The plaintiff, however, is required to make 
an application and that application he did make. If, therefore, 
nothing remained to be done by the plaintiff, the court’e duty it was 
to pass a final decree for sale. The court has rectified its own 
mistake and we do not think that there is any real grievance to the 
defendants. ° 

We allow the appeal, set asfde the decree of the court below 
and restore that of the court of first instance. The appellant will 
have his costs in this court and in the court below, which will include 
counsel’s fees in this court on the higher scale. o 
Appeal allowed. 
(1) [i913] 11 A. L. J. R., 625; 1. L. Ie, 35 All, 331. 
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BAHADUR (Pla:ttf’) cva 
VEFSUS 1925 
RAJA MOTI CHAND AND OTHERS (Defendants) .* March, 6. 





Tenancy Aci II of 1901), sections 18 and 79—Their scope and SULAIMAN, ]. 

applicabtliiy—Landlord dnd tenani—Grant of perpetual lease — Boys, J. 
for agricultural purposes— Conditions included right to transfer 
land by sale or mortgage—Mortgage of interest by lessee or 
tenani—Tenant’s interest put up for sale and purchased by 
plaintif] auction-purchaser in execution of mortgage decree— 
Tenant meanwhile ejected under section 59— Whether interest 
transferred sulinguished Tv E rights not destroyed— 
Plaintiff atuciton-purchaser’s suit for declaration that ejectment 
proceedings null and void—Not barred by six months’ rule of 
limitation. 


If a tenant is entitled to make a mortgage of his land and thus 
to transfer his interest in the tenancy toathird party, the interest 
so transferred under the express authority of the zemindar should 
not be allowed to be extinguished, unless the person who has 
acquired that interest has had an opportunity to prevent that 
extinction. (Section 18 of the ‘Tenaucy Act, referred io.) 


The defendant-zemindar granted a perpetual lease to a tenant, 
the condition of the lease being that there would be no 
enhancement of rent, that the rights would be inheritable and 
tiansferable and that if rents were not paid, the zemindar 
would have the right to recover them in the way provided by 
law. Eventually the tenant mortgaged his rights. Later on, 
the mortgagecs sued the tenant-mortgagor, for sale of the pro- 
perty mortgaged and succeeded in obtaining a final decree, In 
executiom of this decree the interest of the tenant was put up 
for sale and a formal delivery of possession followed in favour 
of the auction-purchaser, the present plaintiff. Almost 
simultaneously with these proceedings, the zemindar also filed 
a suit for arrears of rent, in the revenue court, against the 
tenant and having obtained a decree, applied for ejectment of 
the tenant under section sg of the Tenancy Act. Before the 
tenant was finally ejected, the mottgagees who had by that 
time already obtained a final decree for sale applied to the 
revenue court for stay of proceedings for ejectment and offered 
to pay up the arrears, While the application was pending, the 
court actually ejected “the tenant and put the zemindar in 
possession of the lands. Having failed to get the ejectment 
proceedings stayed in the revenue court, the mortgagees applied 
to the civil court for a personal decree against the tenant. 
of This application was also rejected, They then proceeded to 
execute the decree and the interest of their mortgagor was ulti 
mately put up for sale and purchased by the plaintiff. The 
courts below took the view that the mortgages made by the 
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tenant were subject to the right of ejectment by the zemindar 
and that, therefore, as soon a® the tenant was duly’ejected by 
the order of the revenue court, the moitgage was extingushed, 
and that, therefore, after that date no interest 1emained in the 
tenant-mortgagor which could have been pu up for sale and 
purchased by the plaintiff. 


Held, that although the ejectment proceedings,in the revenue 
court put an end to the tenancy.of the tenant-mortgagor, they 
did not have the effect of destroying the rights and interests 
of the mortgagees. If the interests of the mortgagees subsisted 
even after the ejectment proceedings, then those tights were 
capable of being put up for sale and purchased by the plaintiff, 
and the result of that purchase would be that the said plaintiff 
would be entitled to occupy the land and hold it on till he was 
redeemed by the zemindar who must be deemed to have stepped 
into the shoes of the tenant-mortgagor whom he had ejected. 
The view of the courts below was, therefore, not sound and 
must be overruled. Khiali Ram v, Nathu Lal, I. L. R., rg 
All., 219 and Tulshi Ram Sahu v. Gur Dayal, 1. L. R., 33 All., 
111, not applied. Badri Prasad v. Sheo Dhian, 1. L. R., 18 
All, 354, Brij Kumar Lal v. Sheo Kumar Misra, 13 A. L. 
J. R., 649, Chhiddi v, Sheo Mangal Singh, 15 A. L. J, R., 44, 
Nand Kishore Pande v. Muhammad Hasan, 29 I. C, 55 and 
Lal Bahadur Rai v. Maharaja of Vizianagram, 33 1. C., 556, 
referred to. 


Held, also, that inasmuch as neither the plaintiff nor the 
mortgagees were in actual or constructive possession of the 
tenancy and as the interest was acquired Ly the plaintiff subse- 
quent to the ejectment, plaintiff's suit for a declaration that 
the ejectment proceedings were null and void was maintainable 
in the civil court and would not be barred by the six months’ 
tule of limitation, (Section 79 of the Tenancy Act, not 
applied. ) : 

The Collector of Benares v. Shiam Das, 13 A. L J, R., 329, 
referred to and followed, 


SECOND APPEAL from a deerec of A. G. P. PULLAN ESQ., 


District Judge of Benares, confirming a decree of MAULVI MUHAM- 
MAD TAQI KHAN, Additional Munsif. 


The facts of the case appear from the judgment. 

Rant Nama Prasad, for the appellant. 

Damodar Das, for the respondents , 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is a plaintiff's appeal arising out of a suit 


for a declaration that certain ejectment proceedings carried through 
in the revenue court were null and void and ineffectual as against 
the right of the plaintiff and that the dêfendant No 1, the zemindar, 
had not acquired any right in the said lands as against him. There 
was a further prayer for a declaration that the proceedings relating. 
to delivery of possession ine favour of defendants Nos. 3 to 9 were =~ 


d 
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also not binding on him. There were many pleas taken in the CIVIL 
written stafement filed by the contesting defendants to which we 1925 
shall refer later. The court of first instance dismissed the suit and — 
on appeal that decree has been affirmed by the District Judge. PATA DUR 


In order to understand the points in dispute ıt is necessary to RAJA MOTI 
recite briefly the history of this litigation. eae 

It appears» that the defendant No. r, who is a zamindar of the Sulaiman. J. 
village, granted two leascs in November, 1909 in respect of different 
sets of plot in favour of the defendant No. 2, the terms of which 
are worthy of nute. The lessee was to remain in possession of the 
plots leased generation after gencration on payment of a fixed rent 
without any right of enhancement. There was a further provision that 
he would be entitled to transfer the lands by way of sale or mortgage 
like a fixed-rate tenant. It was turther provided that if rents were 
not paid, the zemindar would have the right to recover them in the 
way provided by law, and it was recited that the lessce could apply 
to the revenue court for the mutation of his name as a perpetual 
lessee (pattadar dawami). l 

Under the power given to him ın 1914 the defendant No. 2, 
the lessee or tenant made three mortgages of his rights, but ail these 
three mortgages were simple and not usufructuary. On the 17th 
of June, 1919 a suit was instituted by defendants Nos. 10 and 11, 
two of the mortgagees, against the tenant-defendant No. 2 and other 
subsequent transferees, for sale of the property. A preliminary 
decree was obtained on the 31st ot October, 1919 which was followed 
by a final decree dated the 17th of June, 1920. In execution of 
this decrec the interest of the tenant was put up for sale and sold on 
the 20th of July, 1921 and a formal delivery of possession followed 
on the 31st of August, 1921 in favour of the auction-purcnaser, the 
present plaintiff. 

Almost simultaneously with these proceedings, it appears that 
the zemindar, after the institution of the suit by the mortgagees, 
fled a suit for arrears of rent on the 27th of August, 1919 in the 
revenue court against the tenant-defendant No 2. On the 15th of 
September, 1919 he obtained a decree for arrears. In December of 
that year the zamindar applied for ecjectment of the defendant- 
tenant under section 59 of the Tenancy Act. Before the tenant was 
finally ejected, the mortgagees, who had by that time already obtained 
their final decree for sale, applied to the revenue court for stay of 
procecdings for ejectment and offered to pay up the arrears. 
Nevertheless while the application was still pending and was 
undisposed of, the court actually ejected the tenant and put the ° 
zemindar in possession of the lands on the 15th of February, 1921 

On the 6th of May, 1921 the application of the mortgagees was 
ultimately rejected. Much tieuble has arisen because the revenue 
court did not accept the payment by the mortgagees of the arrears 
of rent and did not grant relief to the tenant after the payment had 


been made ° 
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Having failed in their attempt to get the ejectment proceedings 
stayed in the revenue court, the mortgagecs applied to the civil court 
tor a personal decree against defendant No. 2 fearing that his rights 
somehow became extinguished. This application was also rejected. 
They then proceeded to execute the decree and to put the interest 
of their mortgagor, the tenant, to sale. This ınteıest has been sold 
and purchased by the plaintiff e 


The courts below have taken the view that the mortgage made 
by the tenant was subject to the right of ejectment by the zemindar 
and that, therefore, as soon as the tenant was duly ejected by the 
order of the revenue court, the mortgage was extinguished, and that, 
therefore, after that date no interest whatever remained in the mort- 
gagor-tenant which could have been put up for sale and pnrchased by 
the plaintiff. The view of the courts below, thercfore, is that by 
the auction-purchase the plaintiff has acquired no inlerest whatsoever 
and his suit is bound to fail. This is the substantial point which 
arises in this case. There were questions of the six months’ rule of 
limitation, the plea of a bar under section 42 of the Specific Relief 
Act and a few other matters. 


As the suit has been dismissed by the lower appellate court on 
the substantial question as to whether the plaintiff acquired any 
rights by his auction-purchase, it is necessary for us to examine that 
point first. 


Unfortunately no direct authority has been cited before us which 
would cover this case exactly, that is to say, no case has been cited 
before us which would show whether the result of the ejectment 
proceedings against the mortgagor-tenant is to extinguish the rights 
of the mortgagee automatically. The learned Vakil for the respond- 
ents however, has relied on certain remarks found towards the close 
of the judgment in the Full Bench case of Khialt Ram v. Nathu 
Lal (*). That, however, was not a case of mortgage of any tenancy 
but was really a case of sub-letting. Any remarks, therefore, bearing 
on the rights of a mortgagee are at most odster dicta, but of course 
they are entitled to weight. Thé learned Judges, in order to prevent 
any misunderstanding or misapplication of their decision, thought 
it necessary to remark that it was obvious that the interest in an 
occupancy holding of any person to whom an occupancy tenant sub- 
lets or to whom he grants a usufructuary mortgage of land comprised 
in his occupancy holding, will determine on the termination of the 
right of occupancy and can subsist no longer than the right of 
occupancy subsists They go on to add that ‘the rights of the 
zemindar to obtain an enhancement of the rent payable to him or to 
obtain an ejectment of his occupancy tenant and of those, holding, 
under him, cannot be interfered with oy lessened by the fact that his 
occupancy tenant has bya lease or other form of sub-letting or by 
usufructuary mortgage to the granting of which the zemindar was 

(1) I. L. R., 15 All, 219 at 230. 
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not an actively consenting party sub-let or mortgaged the occupancy C1viL 
holding of any part of it? Over and above the fact that the igás 
observations were not neccessary for the purpose of that case, it is to — 
be noted that they were dealing with the case of a mortgage of an PAHADUR 
occupancy holding. Furthermore the learned Judges expressly exclud- RaJa MOTI 
ed {rom the operation of the rule laid down by them cases where to CHAND. 
the granting ef mortgages the zamindar was an acitvely consenting 
party. 


In order to see whether the observations made in that case are 
applicable, we must, in the first instance, examine the true nature 
of the rights crcated by the lease. It was first contended before us 
that the rights created were those of a fixed-rate tenant. In this 
particular case, however, it was clearly a perpetual lease granted to 
the tenani, the condition of the lease being that there would be no 
enhancement of rent and that the rights would be inheritable and 
transferable. In our opinion this was clearly a lease for agricultural 
purposes granted in perpetuity by the zamindar with the express 
power given to the grantee to transfer his rights. Under section 
20, sub-clause (3) of the Tenancy Act the interest of a thekedar is, 
subject to the terms of his lease, heritable but not transferable. 
That clearly implies that if under the express condition of the lease 
the right is made transferable, it would be transferable We have 
already mentioned that such an express power was given by the 
zamindar. The tenancy inthe present case is, therefore, in the 
first place distinguishable from the tenancy which was the subject 
matter in dispute ın the Full Bench case. Under the old law the 
oceupancy holding could be transferred by way of a usufructuary 
mortgage, but in that case there was no express agreement or consent 
by the zamindar In the present case the rights of the tenant were 
not transferable under the law. They became transferable because 
of the express contract between the zamindar and the tenant. It is 
clear, therefore, that in this case the zamindar must be deemed to 
have been an actively consenting party to the mortgages because he 
eave an express authority to the tenant to make such a mortgage. 
The observations in the Full Bench case, therefore, cannot be held 
binding on us when we have to consider the facts of the present 
case. . 

We may mention that in the “Full Bench case of Tulshi Ram 
Sahu v. Gur Dayal (?),a mortgage had been made by a fixed-rate 
tenant after which he was ejected; the zamindars, however, instead 
of claiming absolute possession of the property on the ground that, 
the mortgage had been extinguished, instituted a suit for redemption 

,eand were ready and willing to redeem the mortgage. The learned 
CurEF JUSYICE, at page 116, remarked that the plaintiffs-zcmindars 
were clearly entitled to redeem the mortgage held by the respondents 
if they are not entitled to possession of the holding without redemp . 

(1) IL L. R., 33 All, III. 
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Civa. ton but the yuestion whether the plaintiffs are bound to discharge 
ae the mortgage itself docs not arise, because they are willing and have 


offered to do so That case, therefore, left this point altogether 
BAHADUR open. 


1925 


V. 

RAJA MOTI It must be conceded that these lcases were leases for agricultural 
CHAND purposes and, therefore, unde: section 117 of the Transfer of Pro- 
Sulaiman, J, perty Act the provisions of Chapter V of that Act are ‘not applicable. 
But ordinarily when power is given to a tenant to transfer his land, 
unless we are satisfied that there is some provision in the Tenancy 
Act which automatically puts an end to a mortgage after cjectment, 
it would be just and equitable to hold that the mortgage subsists 
even after such cjectment. The only section on which reliance is 
placed in order to show that the mortgage is extinguished is section 
iS of the Tenancy Act. Under that section it is provided that a 
right of occupancy shall be extinguished (æ) when the tenant dies 
leaving no heir entitled to inherit it, (6) in land from which he has 
been ejected ın execution of a decree or order of a court, (c) ina 
holding which the tenant has abandoned or surrendered after service 
of a notice, and (@) in land which has been acquired for a public 
purpose or a work of public utility. It is contended that the pro- 
visions of this section are absolute and they necessitate the extinction 
of the right of occupancy when a tenant has been ejected in execution 

of a decree or order of a revenue court. 


It is clear that the section cannot be read in that wide and 
general sense. It has been held ina number of cases by this Court 
that where a tenant has abandoned or surrendered his holding after 
having made a mortgage which by law he is entitled to make, the 
mortgage is not extinguished with the extinction of the right of 

s occupancy Pide the cases of Badri Prasad w Sheo Dhian (*), 
Brit Kumar Lal x. Sheo Kumar Missa (*) and Chh$ddi y. Sheo 
Mangal Singh (°*). Similarly it has been held at least by the 
Board of Revenue that when a tenant dies without leaving any heir 
entitled to inherit and the zemindar takes possession of the tenancy, 
he cannot avoid the mortgage dnd eject the mortgagee without 
redeeming him. Vide the cases of Nand Kishore Pande v. Muham- 
mad Hasan (*) and Lal Bahadur Rat vy. Maharaja of Vistana- 
grant (°). It is, therefore, clear that at least in cases which fall 
under two sub-clauses of this section, it has been held that a mort- 
gage is not necessarily extinguished wjth the extinction of the 
occupancy right. Is there then any good ground for holding that 
the mortgage is extinguished when a case falls under sub-clause (0), 
that is to say, when the tenant is ejected ? In our opinion there is 
a cicar distinction betwcen the extinction of the occupancy right and» ., 
the extinction of the mortgage. When the zemindar has given an 
express power to the tenant to mortgage his land anda mortgagee 


e (1) L L. R., 18 All, 354. (2) 13 A. L. J. R., 649. 
(3) 15 A. L. J. R., 44. (4) 29 L C., 555. 
(5) 331. C., 556. 
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takes a mortgage of the land under the assurance that the zemindar CIVIL 
has authonsed it, it seems unjust and inequitable that behind the PE 
back of the mortgagee the zemindar would be able not only to eject — 
the tenant but also to put an end to the mortgage. AAD 


V, 

It has been contended that the case of an ejectment stands ona RAJA MOTI 

different footing from that of a mere surrender for it is said thata CHANP. 
voluntary surrender involves an idea that a tenant intends to commit tw/eiman,/. 
a fraud on his mortgagee, whereas cjectment proceedings are the 
result of an order of a revenue court But when closely examined, 
the position in the two cases very often may be exactly the same. 
The tenant voluntarily surrenders the land not only to defraud the 
mortgagee but sometimes to get rid of his liability to pay rent to 
the zemindar when he finds it to be onerous. On the other hand, 
a person may willingly submit to his ejectment by simply not paying 
arrears of rent which involves his ejectment. In either case therc 
may or may not be a fraud but on principle it seems to us that there 
is reaily no valid distinction. Ifa tenant is entitled to make a 
mortgage of his land and thus to transfer his interest in the tenancy 
to a third party, the interest so transferred under the express 
authority of the zemindar should not be allowed to be extinguished, 
unless the person who has acquired that interest has had an oppor- 
tunity to prevent that extinction. This scems to be a just and 
equitable view which we are bound to uphold unless there is a 
statutory provision to the contrary. We find nothing in section 18 
which would compe] us to hold a contrary opinion. 





We are, therefore, of opinion that the ejectment proceedings in’ 
the revenue court, although they put an end to the tenancy of the 
defendant No. 2, did not have the necessary effect of destroying the 
rights and interests -of the mortgagces, defendants Nos to and 11 
If the interests of the moitgagees, defendants Nos ro and 11, sub- 
sisted even after the ejectment proceedings, then it is clear that 
those rights were capable of being put up for sale and purchased by 
the present plaintiff. The result of the purchase made by the present 
plaintiff would then be that he would be entitled to occupy the land 
and hold it on till he is 1edeemed by the zemindar who must be 
deemed to have stepped into the shoes of the tenant-mortgagor whom 
he has efected. The view of the courts below then that nothing 
passed to the plaintiff by the auction-purchase is not sound and must 
be over-rwed. e ' 


There were, however, a number of other defences to the case.. 

One of those was that the present plaintif was at best a tenant and 
the defendant-zemindar having obtained possession more than six 
**months before the suit, the claim was barred by time and was not 
maintainable in the civil couft. Reliance has been placed on section 
79 of the Tenancy Act under which a tenant ejected otherwise than in 
due course of law hasa remedy against the zemindar. It has, how- 
over, been held by a Bench of this Cowrt in the case of the Collector 
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of Benares v. Shiam Das (°) that section 79 can have no, application 
to the case of an auction-purchaser who never actually or constructive 
ly was in possession of the tenancy and who in fact acquired his 
interest at an auction-purchase subsequent to the ejectment. The 
present plaintiff is not a tenant who has been ejected by the semtndar 
In fact the person who was ejected was a person whose interest he 
had purchased at the time when ejectment took place? Neither the 
plaintiff nor the mortgagee had any ¿ocus standi to obtain actual 
possession before the ejectment. They were neither in actual nor in 
constructive possession. The person in possession was the tenant. 
The present suit, therefore, is maintainable in the civil court and 
would not be barred by the six months’ rule of limitation. This was 
the view clearly expressed in the above-mentioned case with which 
we agree. 

The next point raised in the court below was that defendants 
Nos. 3 to 9 had already obtained a decree to the effect that two- 
thirds of the lands sold and purchased by the plaintiff were not 
liable to be sold because they never belonged to the mortgagor 
tenant but belonged to these contesting defendants. This point has 
not been clearly disposed of by the learned Judge. The determi- 
nation of this question will depend on a number of circumstances 
which we have not considered. It is, therefore, proper that this 
matter should be left open for disposal after remand. 

There is a third point raised that the present claim was barred 
by the provisions of section 42 of the Specific Relief Act. The 
ledmmed Judge has not dismissed the suit on that technical ground. 
It might have been possible to allow the plaintiff to recover posses- 
sion on payment of necessary court-fees, but that of course would be 
a matter entirely in the discretion of the lower appellate court. As 
we have said, the suit was not dismissed on that te€hnical ground 
and, therefore, we do not propose to say anything on that matter. 

We accordingly allow the appeal and setting aside the decree of 
the lower appellate court and the finding that nothing passed to the 
plaintiff by the auction-purchase, remand the case to that court for 
disposal according to law The costs of this appeal will abide the 
event and will include fees in this Court on the higher scale 

Appeal allowed. 


(1) 13 å, L. J. Rọ, 329. 
> 
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EMPEROR “i CRIMINAL 
versus 1925 
MAHADEO AND ANOTHER.” March, 17. 


Excise Act (IV of 10910), section 60 (a)—Applicability of—Ac- WALSH, J. 


p” 


cused’s house suddenly raided by Excise Inspectors—Excisable MuUKERJI. J. 
liquor and dtstiliny implements discovered in a room forming 
part of the structure—Key of the room in accused's possession— 
No satisfactory accounting by the accused for such possession— 
Accused originally held license—Offence, nalure of—Section 60 
({)—IJnapphcability of. 

If Inspectors of the Excise Dcpaitment rely upon a charge 
under section 60 (f) of the Excise Act (IV of 1910), they 
must explain to the Court what the implement discovered in the 
house of the accused, during a raid, is and for what purpose 
they suppose it is in his possession. The Inspectors are ex- 
perts in these matters and Magistrates and other tribunals are 
not supposed to be familia: with implements of distillation, 
and require to be instructed in matters which are unconnected 


with their own work. P 


Certain Excise Inspectors made a sudden raid on the pre- 
mises of the accused and after unsuccessfully searching the 
house for one hour, they found a room which was connected 
wfth the accused’s house by a door which was locked. On 
obtaining the key which was in the possession of the accused, 
the Inspectors discovered inside the room one small earthen 
pot covered with mud and with a hole in its middle portion, 
one straight pipa smelling of spirit, one end of which fitted the - 
hole in the pot, and one Mobil oil tin containing 34 seers of 
excisable liquor. The accused denied that these articles were 
kept in the house within his knowledge and suggested that 
some rival in trade had got them placed in the room through a 
servant -who had been dismissed that very day by the accused. 
It was a fact that the accused had originally held a license 
and had found the business very profitable. The accused was 
subsequently charged with the offence punishable under sec- 
tion 60 (a) (f) of the Excise Act (IV of rgt0) for being in 
possession of illicit liquor and implements for distilling the 
same. The Magisttate, holding that the articles discovered 
from the room were not kept: there within the knowledge of the 
accused, acquitted him.” 


Held, that the charge under section 60 (f) was not sustainable 
for, in the absence of any explanation by the Inspectors, 1t could 
be correctly inferred that the pipe which smelt of spirit, was used 
asa sort of strainer, The Magistrate was, however, wrong in 
holding that the excisable article and the implements were not 
in the possession of the accused. They were, and that threw 
upon him the onus, by section 71 of the Excise Act, of account- 

* Cr. App. No. 127 of 1925. 
XXIII. 53 R. i 
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CRIMINAL ing satisfactoiily for such possession. Inasmuch as there was 
no accounting, the accused was guilty of an offence under 
section 60,(a). 


EMPEROR CRIMINAL APPEAL by the Local Government from an eorder 
Manapro. of BABU UMA CHARAN, Magistrate, 1st Class, of Azamgarh. 


The facts of the case appear from the Magistrate’s judgment which 
is as follows :— e 
On the repoit of Mata Badal, Excise Inspector, this case has 
been instituted against Mahadeo and Baldeo Kalwars of the 
village Hlusainganj who are brothers and live jointly, They 
have been charged with the offence punishable under section 60 
(a) (f) of the Excise Act IV of 1910 for being in possession 
of illicit liquor and implements for distilling the same. 


On receiving information that Mahadeo accused, who had 
formerly theka of a country liquor shop in the city which was 
abolished from ist Aptil, 1924, had country liquor obtained by 
illicit distillation in his possession. M. Mata Badal raided his 
house on the morning of 29th September, 1924, and discovered 
the following articles from aroom in which sugar used to be 
manufactured some years back :— 





1925 





. (1) One small earthen pot (metia or small ghara) covered 
with mud and with a hole in its middle portion. 


(2) One straight pipa smelling of spiiit, one end of which 
fits the hole in thefearthen pot mentioned above and which is 
about t$ ft. long. 


(3) One Mobil oil tin containing liquor which on being 
measured was found to be 44 bottles or 34 seers and its strength 
on being tested was found to be 64 U. P, 


Exhibit A is the search memo, Exhibit B is the report and 
Exhibit C is the map of the house. The discovery of these 
articles mentioned above from the house of the accused is ad- 
mitted by them and is proved from the statements of M. Mata 
Badal and Magain Kandu, Mukhia of the village. ‘The accused 
deny that these articles were kept in the house within their 
knowledge and allege that some one on account of enmity has 
got them placed in the room through their servant Dwarka who 
was in charge of the room ın order to get them implicated. 


From the inspection of the locality and map Exhibit C it 
appears that the room in dispute is not a secure place. Its 
entrance door is in a verandah in which cattle and fodder are 
kept and it faces towards a' lane which is used by the general 
public, This room is adjacent to the dwelling house of the 
accused but is not being used for the last s or 6 years since 
the sugar factory is closed. The prosecution witness, Mangai 
Kandu admits that the room is sometimes kept open and some- 
times it is locked and the servant of the accused who was ir 
charge of the cattle (Dwarka) lived in the verandah, He also 
says that one Parshotam, servant of Mahadeo liquor contractor, 
was sitting near the verandah when the house was being search- 
ed. There is evidence to show that this Mahadeo has got 
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rivalry with the accused and is on bad terms with them. Sita 
Kandu who 1s a defence witness swears that the accused dis- 
missed their servant Dwarka the very day when the search was 
made. It cannot be said that the room in question was not 
within the reach of any enemy of the accused. 

On the same day when the house of the accused was searched, 
illicit liqwor was discovered from the house of Rameshar chamar 
of this village. He had confessed that he used to distil liquor 
and was convicted from my court. So there was no difficulty 
in obtaining illicit liquor and implements to get the accused 
implicated. Had the accused been carrying on illicit distilla- 
tion of liquor, there is no reason why large vessels used 
in distillation and implements used in distillation and imple- 
ments used for the same could not have been discovered from 
the house of the accused. I have also inspected the room and 
there is no evidence of distillation in the room. 

I am not convinced that the articles discovered from the 
room were kept therein within the knowledge of the accused 
and they were in their possession I give the benefit of doubt 
to the accused and acquit them of the offence with which they 
were charged. 


J. M. Banerji, for the applicant. 
Lalit Mohan Banerji (Government Advocate), tor the Crown, 
The following judgment of the Court was delivered by 


WALSH, J —We have come to the conclusion that this appeal 
must succeed. It has been brought on a question of principle, and 
we are bound to say that the Magistrate, no doubt doing his best to 
give the accused, as he said, a sort of vague benefit of the doubt, 
has misunderstood the legal position in a way which would be very 
serious for the administration of the law under this’ Act if it were 
correct. He discusses what would have been likely to have been 
found in the house of the accused if the accused had been carrying 
on illicit distWlation of liquor. That was not the charge. He says 
that he also inspected the room and there was no evidence of dis- 
tillation. That also was not the charge, and he, therefore, allowed 
his mind to be diverted by irrelevant considerations. He then 
comes to the conclusion, apparently with great hesitation and as an 
element ôf doubt, that the articles discovered in the room were kept 
there without the knowledge of the accused. That is quite irrelevant. 
He also holds, contrary to fact and law, that they were not in their 
pussession. It, therefore, appears that the whole foundation of the 
judgment and the reasoning upon which it proceeded is destroyed, 
and we have to give an independent consideration te the case. The 
‘charge was of being in possession under section 60 (4) of an excisable 
article, and under section 60°(7) of implements for its manufacture. 
We are of opinion that the charge under section 60 (f) is not 
sustainable. One may probably not be far wrong in inferring that 
the pipe which smelt of spirit and one end of which fitted the whole 
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CRIMINAL jn the pot, was used, as Mr. J. M. Banerji for the respondents 
ree properly described, as a sort of strainer. It would appear that the 
— liquor was poured into the tin, and kept there for sale or for storing 

EMPEROR purposes. If Inspectors of the Department rely upon a charge under 

Mauapgo, section 60 (f) relating to implements, they must explain to the 

Court what the implement is, and for what purpose they suppose it 
is in the possession of the accused. They are ewperts in these 
matters, and Magistrates and other tribunals are not supposed to be 
familiar with implements of distillation, and require to be instructed 
in matters which are unconnected with their own work Therefore 
that part of the charge must be dismissed. But the liquor was un- 
doubtedly excisable liquor, and no body knew it better than Mahadeo 
and Baldeo, because they had originally sold under a license from 
Government, which appears to be, from what Mahadeo has told us, 
a very profitable business. The position is this. The Inspectors 
made a sudden raid in this village, and went, quite early on a Septem- 
ber morning, to the premises of the accused, and searched their 
house. The fact that they searched the house for nearly an hour 
is- conclusive to our minds that they had no previous information 
as to anything stored there, or as to any excisable articles which 
had been deliberately planted on the accused to the knowledge 
of the Inspectors. They had suspicions, otherwise they would 
not have searched, and they were justified, as it turns out, in 
the suspicions which they had. Having unsuccessfully searched 
the house, they founda room adjoining. Now if that room had 
been cut off from the residence and could be truly described as 
quite separate and at a distance from the house, it might have 
raised an element of doubt in the case. But the room is really 
part of the structure, and connects with the house by adoor. The 
door was locked. The key was in the possession of Baldeo accused. 
To hold that the owner of the house, who was in possession of the 
key, did not know what was inside the room, ın the absence of very 
strong evidence to the contrary, appears to us Strange. At any 
rate on the production of the key, this liquor and strainer were found 
inside. ‘The Magistrate was wrong in holding that these were not 
in possession of the accused. They were, and that threw upon 
them the onus, by section 71 of the Excise Act, of accounting 
satisfactorily for such possession. There is really no accounting. 
There isa vague suggestion of planting by a rival in trade, but it 
is to be observed that, so far as we know, the visit of the Inspectors 
that day to the village was a surprise, and it is difficult to believe 

. that anybody, even a rival in trade, would be so rash as to put his 
head, so to speak, in the lion’s mouth, and go to the spot carrying 
3 seers of liquor. The first question to be asked him would be hot. 
are you in possession of that liquor. «We think this suggestion is 
somewhat far-fetched. The other suggestion is that the dismissed 
servant, Dwarka, had done it. It is difficult to reconcile this with the 
facts of the case. Dwarka could not have known when the Inspect 
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ors would visit the village. The suggestion is that he must haye CRIMINAL 
placed it there to spite his master days before, but there is no reason TA 
why he should have done so, as Dwarka’s dismissal took place that 
very day. We think it is onc of those cases in which the accused, FMPEROR 
having originally held a license and finding it profitable, thought they m porn 
could put a little extra money into their pockets by the mean act 
ol profiting themselves by robbing the public. It they want to carry 
on this business, they must procure a proper license. On the other 
hand, they have already successfully defended themselves before the 
Magistrate, and we know that they must have incurred expenditure 
by being represented here. We take thatinto account, and while 
convicting them of the offence under section 60 (a), we think the 
justice of the case will be met by inflicting a fine of Rs. 100, We, 
therefore, allow the appeal, convict both Mahadeo and Baldev of 
possessing excisable articles under section 60 (a) of the Excise Act, 
and fine each of them the sum of Rs. 50. We allow three weeks fur 
payment. H the amount is not paid within that time, they must, 
in default of payment, suffer three weeks’ simple imprisonment. 


Appeal allowed. 


1925 
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VEVSUS 1935 
EMPEROR.* Jae 


Indian Penal Code, section 41r — When inapplicable—Accused 
charged with having stolen more things than had been established MUKERI1 J. 
to have been stolen property—Goods discovered in a room 


accessible to all members of a joint family—Conviction, when 
bad. 


Where the applicant was convicted of the offence under 
sectiop 411 of the Indian Penal Code but the judgment of the 
Sessions Judge left an impression on the mind that the accusa- 
tion was more or less reckles’, that the applicant was charged 
with having stolen more things than had been established to 
have been stolen property and that the stolen goods were found 
ina room which had no shutters and which was accessible to 
all the members of a joint family, keld, that the principle laid 
down in the cases of Queen-Empress v. Sangam Lal, I. L. R., 
rg All, 129 and Ouetn-Empress v. Nirmal Das, 1, L. R., 22 
All., 445, applied and that, under the circumstances, the con- 
viction should be set aside. é 


_ CRIMINAL REVISION from an order of MAULVI ALI AUSAT, 
’ Additional Sessions Judge of Benares at Jaunpur. 


A. Sanyal, for the appficant. 


The Assistant Government Advocate, for the Crown. 
3 * Cr. Rey. No. 582 of 1924. 


January, 7. 
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CRIMINAL The following judgment was delivered by y 
1925 MUKERJI, J.—The applicant has been convicted of the offence 


under section 411 of the Indian Penal Code and the allegation 
- against him is that he was in possession of a stolen lota and a stolen 
EMPEROR. thali. 


RAM AUTAR 


— ae 


Mukerf1, J. This application in revision, in my opinion, should succeed on 
two grounds. First, the whole case is a very suspicious one, and, 
secondly, evenifall the facts found by the learned Sessions Judge 
in appeal be accepted, it has not been established that the appellant 
was Jn possession of the stolen articles. 


On the first point. The judgment of the learned Sessions Judge 
leaves an impression on the mind that the accusation was more 
or less reckless and that the appellant was charged with having 
stolen more things than have been established to have been stolen 
property. | 

Coming to the second point. It appears that the goods were 
found in a room which had no shutters and which was accessible to 
all the members of a joint family. Here we have at least the appel- 
lant, and his father, Ganga Din, living in the house. The principle 
laid down in the cases of Queen-Eimpress v. Sangam Lal (©) and 
Queen-Empress v. Nirmal Das (*) applies. 


I accept the application in revision-and acquitting the applicant 
of the offence of which he has been convicted, set aside the sentence 
and order his release. The fine, if paid, will be refunded 


Applecatton allowed 
G) [1893] I. L. R., 15 All, 129, 
(2) |1900] I. L. R., 22 AlL, 445. 


—_, 
Acres » 


CIVIL RAGHUNATH PRASAD SINGH (Oppasite-party) 


<a 


1935 VEISUS 


BEFA LACHHMI NARAIN SINGH (Applicant) .* 
March, 27. m 
SULAIMAN] Lunilalion Aci, section 182 (5)—Ewecution of a decree in a suit 
BoY», J. for pariiiion—A pplication by decree-holder to send for record 
of original suit—A pplication granted ih order io dis pose of objec- 
lons raised by judgment-debtors—Whether decree-holder's appli- 
-+ cation amounted to a step in aid of execution. 


Seven years after the passing of a final decree for partition,, 
the judgment-debtors raised several objections to a previous 
application for execution. Thereupon the decree-holder put 
in an application praying that the record of the original case 

. should be sent for asit was necessary for the purpose of dispos- 
* E.F, A. No. 124 of road. 


ee ee 
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ing of the objections. ‘The Court, before whom the application CIVIL 
was Made, considered that it was essential that the record, or, . ~~ 
at any rate, the final decree should be sent for and it actually a 
granted the application. The last execution application of RAGHU 
the decree-holder was within three years of the step taken by NATH 
him in applying for the record to be sent for. ae 


Held,that the step taken by the decree-holde: was ceitainly v. 
in prosecution of his application for execution and in ordei to MACHHMI 
get rid of the objections which were an obstacle in the way and, Pai 
N l E e SINGH 
therefore, it did come under section 182(5) of the Limitation 
Act. Abdul Kader Rowther v. Krishnan Malaval Nair, l. 1.. 
R., 38 Mad., 695, referred to. 
Every application to send for a record, made by a decree. 
holder, does not necessarily amount to a step in aid of the 
execution of a decree, fol every case must depend on its own’ 
facts and circumstances, If an application is not a bona fide 
one or 1s absolutely unnecessary and futile, it may fall short 
of amounting to such a step. 


EXECUTION FIRST APPEAL from a decree of BABU JOGINDRO 
NATH CHAUDHRI, Subordinate Judge of Gorakhpur. 


B. E. O'Conor and Ramnama Prasad, for the appellant. 
M. Walt Ullah and Shiva Prasad Sinha, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a decree-holder’s appea! arising out 
of an execution of a decree. The application has been 
dismissed on the ground that it was barred by limitation. The only 
objection that was considered by the court below and which has been 
argued before us is as to whether the step taken by the decree- 
holder on the 26th of April, 1919 amounted to a step in aid of the 
execution of*the decree within the meaning of Article 182, sub- 
clause (5) of the Limitation Act. The learned Subordinate Judge 
has come to the conclusion that it did not amount to such a step. 


After much trouble we have bgen able to ascertain what exactly 
happened. The suit was one for partition of considerable proper- 
ties and a final-decree for partition was passed as early as 1912. 
About the 26th of April, 1919 there were several objections raised 
by variotis judgment-debtors to the previous application for execution. 
On the 26th of April, 1919 the decree-holder put in an application 
praying that the record o¢ the original case should be sent for in 
order that the various objections may be disposed of. He stated 
that the record was necessary for the purposes of their disposal. We ° 
may mention that among the objections raised there were 
Objections that the amount claimed in the decree was not proper 
and that for certain items ateleast the judgment-debtors should have 
been given credit for. On the 26th of April, 1919 the court first 
passed an order that it was necessary to examine the final decree 
which had been sent on to the Amin along witha parwana for 
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CIVIL delivery of possession and it ordered that the decree shoujd be sent 
192 for from him. Later on the court ordered that the record should 
—— also be sent for. ; 


pee l The question before us is whether the application of the decree- 


PRASAD holder that the reeord should be sent for, which he filed on the 
SINGH 26th of April, 1919, was an application to take a step in aid of the 
Lachumi execution. We are far from saying that every application to send 
NARAIN fora record made by a decree-holder necessarily amounts to such a 
SIDOR step, for every case must depend on its own facts and circumstances. 
Sulaiman, 7. TIE an application 1s not a dona fide one or is absolutely unnecessary 
and futile, it may fall short of amounting to such a step. But in 
this case in view of the objections which had been raised, it was 
essential that the recoid, or, at any rate, the final decree should be 
*pefore the court. The court before whom the application was made 
considered that it was necessary, and actually granted the application. 
The step taken by the decree-holder was certainly in prosecution 
of his application for execution and in order to get rid of the objec- 
“tions which were an obstacle in the way. We, therefore, think that 

it did come under section 182 (5) of the Limitation Act. 


We may refer to the case of Abdul Kader Rowther v. Krishnan 
Malaval Nair (*) which though not exactly similar to the present 
case is somewhat analogous. The present application was filed on 
the 26th of April, 1922 just within three years of the step taken on 
the 26th of April, 1919, and was, therefore, within limitation. The 
result, therefore, is that this appeal is allowed, the decree of the 
court below is set aside, and the case sent back to the court below 
for disposal according to law. In view of the trouble which has 
been caused to us in tiying to ascertain for ourselves what the facts 
are, we direct that the parties should bear their own costs of this 


appeal. . 
Appeal allowed. 


0) [1913] I. L. R., 38 Mad., 695. : 





care KANHAI (Applicant) 
— VEVSUS 
1925 ; 
AMRIT (Oppostte-party) .* 
February, 17. T isnitation Act (Aci 1X of 1908), Article 75 of Schedule 1—W aive 
MURERJI, J.e — Whal does not amount to—Abstinence from enforcing a right 
at the tune when cause of aclion artses—Instalment bond— 
Terms of—in case of default made in payment of instalmend 


the whole amount due to be patid—No wistalments paid — First 
three instalments barred by lime—Plaintiff’s suit for only part 





evidence of waiver—Lamitation, question of. 
* Civ, Rew No, 221 of 1924. 


of the amount which fell due within 3 years of his sitl—No 
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According to the terms of an instalment bond held by CIVIL 
ihe, plaintiff, he was to receive from the respondent a cer- 
tain. sum: every year for ‘eight years and in case .of any 
default in the payment of any instalment, the respondent KANHAI 
was to pay the entire . amount due on -the bond, irrespective v. 
of the instalments. :None -of the instalments were paid and 
the terms of the bond were, in no respect, altered... In a 
suit brousht.by plaintiff subsequently, it was stated that his 
claim with respect.to. three of the instalments was barred by 
time, that he did not want to sue for the entire Sum due and 
thus leaving out. the last. two instalments, he sued for three 
which, according to him, fell due within three years of the 
institution of. the suit. ‘The respondent met the claim with a 
plea of limitation and the court below held that the ‘suit was 
time-barred, there being no evidence of any waiver. The plaint- 
iff having come up in revision to the High Court, ` argued that: 
he had an aption to sue either for the whole money or for‘some’ 
of the instalments ashe was: advised and’ that as he. waived 
his right to sue in ‘respect of the: first three instalments, he 
came within the period of limitation. -- 


Held, . upholding the'lower. court’s judgment, that 'if ‘the 
applicant's argument were accepted; the result ‘would: be that,’ 
on the same facts, if a claim was made fora part of the amount- 

- due it would be within time, while; on the-same facts, if the 
claim be made for a larger: amount which was also due} the suit’ 
must be treated: as: barred by. time. This was a position which' 
could not:-have been.contemplated by the Legislature, nor did 
such position follow from the language used. , irk E al 








A mere abstinence. from enforcing aright at the time when 
the cause of action arses does'not amount to waiver as con- 
templated by Artiole 75 of schedule r: of the Limitation Act | 

Waiver is, im effect, a substituted contract for the -previous 
one and ghis may be express or imphed. (“ Laws of England ” 
by Lorp HaLsgury, referred to.) 


; ee i] 
Ajudhia y. Kunj Lal, Y. L R., 30 All, 123, referred to and! 
distinguished, Jadab Chandra. Bakshi v. Bhawab Chandra! 
Chuckerbutly, I... R., 31 Cel, 297 and Abinash: Chandra’ 
Bose v. Bama Bewa, 13 C. W. N., 1o11, referred to and 
followed. 


Tog 
1 ' 
ra 1 1 A 


1 Civils REVISION from an order of PanpIr PRAN NATH AGHA, 
Jadge of the Court of Smal] Causes.of Budaun 


Baleshwarit Prasad, for the applicant. 
S. S. Sastry, for the opposite party. 
The following judgment was delivered by 


vf t E 


¢ ° MUKERJI, J.—This.is an application in revisien against a judg- jfukerji, J 
ment of a court of small causes under the following circamstances:— 


The applicant was the plaintiff in the court below. He held an 
instalment bond by which he was to receive from the respundent a 
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sum of Rs. 11 every year for eight years. There was a stipulation 
in the bond by which the obligor agreed that in case of any default 
in the payment of any instalment, he would pay the entire amount 
due on the bond, irrespective of the instalments. None of the 
instalments were paid. The plaintiff stated in the plaint that his 
claim with respect to three of the instalments was barred by time, 
that he did not want to sue for the entire sum due and thus, leaving 
out the last two instalments, he sued for three which, according to 
him, fell due within three years of the institution of the suit. 

The respondent met the claim witha plea of limitation. The 
learned Judge of the court below held that the suit was time-barred, 
there being no evidence of any waiver. 


In this Court it is contended that the applicant had an option to 
sue either for the whole money or for some of the instalments as he 
was advised and that as he waived his right to sue in respect of the 
first three instalments, he came within the period of limitation as 
laid down by Article 75 of schedule 1 of the Limitation Act. 

Article 75 of the Limitation Act Jays down that a suit based on 
an instalment bond which provides that in case of default made in 
payment of one or more instalments the whole shall be due, the 
period of limitation would be three years and would begin to run 
from the date of default, unless there has been a waiver with respect 
to any such default. It provides that where there has been a waiver 
in respect of any defaulted instalment, the period would run from 
such default in respect of which there is no waiver. Inthe case 
before me there is no allegation that on a default having occurred 
any payment was made after the default and was accepted. There 
is no allegation whatsoever as to the parties having in any way 
agreed to change the terms of the bond. It is, however, argued that 
the mere fact that the plaintiff did not sue for the firse three instal- 
ments amounted to waiver and the plaintiff's suit was within time. 


As I read the provision of column 3 of the Limitation Act, I do 
not think that it was ever meant to lay down that the question of 
waiver would depend on the sweet will of the plaintiff. If that were 
the meaning, the result would be this, o the sante facis, if a claim 
be made for a portion of the amount due, the suit would be within 
time, but if a claim (equally maintainable on the terms of the bond) 
be made for the entire amount due on the bond, the suit would be 
time-barred. m 


Waiver is a technical word and, so faras I am aware, the word 
has never been applied to a circumstance which amounts to nothing 
more than this that the plaintiff has stayed his hands in seeking his 
remedy. In Wharton’s Law Lexicon, 12th edition, the word ‘waive?’ 
is defined as follows :— e 

‘* The passing by an occasion to enforce a legal right whereby 
the right to enforce the same is lost; a common instance of 
this is where a landlord yaives a forfeiture of a lease by receiv- 


Q 
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ing reat, or distraining for rent, which has accrued due after 
the breach of covenant causing the forfeiture became known 
(SD) 11 ae er E Mere lying by is pot waiver 
for this purpose; there must be some positive act on the part 
of the Jandlord, which act, however, if done, is a waiver in 
law, notwithstanding any prvtest’’. 


The question of waiver was considered in some Calcutta cases 
and it was laid down that a mere staying of the hand in enforcing 
the remedy could not amount toa waiver. In the case of Jadab 
Chandra Bakhshi v. Bhairab Chandra Chuckerbutty (*), the learned 
Judges remarked as follows :— 

“ It is argued in support of the rule that his (plaintiff’s) 
abstinence from suing amounts to a waiver of his right to sue 
for the whole, We do not agree with that contention, but we 
agree with the observation made by the learned Judges who 
decided the case of Hurri Pershad Chowdhury v. Nasib 
Singh, I. L. R., 21 Cal., 542.” 

The same opinion was reiterated in the same court in the case 
of Abinash Chandra Bose v. Bama Bewa (°) by two other learned 
Judges. It was held that mere omission to sue was not such a 
waiver as was contemplated by Article 75 of schedule 1 of the Limi- 
tation Act. 

The Jaw of waiver has been considered in its various aspects by 
LORD HALSBURY in his Work, viz: “ Laws of England”. With 
respect toa contract~the law laid down would appear in Volume 7 
at page 423, Article 868. I need not quote all that is considered 
there But what’ has been said there leads me to think that waiver 
is, in effect, a substituted contract for the previous one. This may 
be expressed or implied. As an illustration it is said that where one 
partly consents,*at the request of the other, to extend the time for 
performance or to accept performance in a different mode from that 
contracted for etc., there is a waiver. Again the same authonty in 
Volume 1 of the book, page 165, Article 197, lays down rules with 
respect to a waiver when it relates to enforcement of a right. It 
is said that waiver of this kind depends upon consent and the fact 
that the other party has acted upon it is sufficient consideration. 
Where the,waiver is not express, it may be implied from conduct 
which is inconsistent with the continuance of the right. It is point- 
ed out there that where the right is a right of action, an express 
waiver depends upon the same considerations as a release. I need 
not labour the point any further. But it scems clear to me that a 
mere abstinence from enforcing a right at the time when the cause 
of action arose will not amount to waiver. — 

As I have already said, if we accept the argument advanced on 
behalf of the applicant, the result would be that, on the same facts, 
if a claim is made for a part of the amount due it would be within 


(1) [1903] I. L. R., 34 Cal., 207 at 299. 
(2) [1909] 13 C. W. N., jorr. 
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CIVIL time, while, on the same facts, if the claim be made for a larger 
amount which is also due the suit must be treated af barred by 
time. This isa position which could not have been contemplated 
KANHAI by the legislature, nor does such position follow from the language 
Amurt, used. If the language used had compelled the courts to come to 
the conclusion contended for, the matter would have been different. 


ERSAN On behalf of the applicant reliance has been placet on the case 
of Afudhtia v. Kunj Lal (*). In that case the language to be found 
in the bond was materially different from the language in the bond 
before me. There it was expressly stated that in case of default 
the creditor “would be entitled to sue for the whole amount due 
etc”. The learned Judges of this Court were of opinion that it would 
go very hard with the debtor if he was deprived of the benefit, 
which the creditor was prepared to give him, of his forbearance. 
At page 125 their Lordships remarked as follows :— 

“It is conceivable that a bond might be so worded as to 
compel a creditor to sue for the whole amount immediately if 
any default occurred .”’ 


This remark really distinguishes the case of Ajudhia v. Kunj 
Lat (°), from the case before me. Under the circumstances 1 need 
not express any opinion as to the value of that case as an authority; ` 

The result is that the application in revision fails and it is hereby’ 
dismissed with costs. . 


-© =- Application dismissed. 
(1) [1908] I. L. R., 30 All., 123. . 
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CIVIL MUHAMMAD ABDUL RAB (Applicant) 


Se 


1925 VEVSUS A 
KHODAIJA BIBI (Opposite-pariy).* 


Guardians and Wards'Act'(VIII of 1890), section 4I (4), provi- 
D sions of—Discharged guardian—Liabilities of, as regard fraud 

ae subsequenily discovered—When: continue even after discharge— 
Order by District Judge .cancelling a deed of exchange—Order 
based on the consent of the appellant—When cannot be challeng- 
e@ on the ground that it was without jurisdiction—Gyardian's 
responsibility to the court for due management of the property 
of the ward. 


A guardian is an officer of the court and is responsible to 
the court which appointed him as guardian for due management 
of the property of the ward and for restoration of any property 
of the ward that remains in his possession, Orders against 
him can be executed in proceedings under the Guardians and ° 
Wards Act. ° 

‘During his guardianship of a minor, the appellant, under 
sanction of the District Judge, exchanged certain property of 


*F A.F, O. No. 215 of 1923. 
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his own with that of his waid. After the appellant was dis- 
charged, the minor got married and her husband was appointed 
her guardian. He applied to the District Judge for reopening 


CIVIL 


1925 


—< 


the exchange on the ground that it was highly disadvantageous MUHAMMAD 
to his minor wife The Judge, after enquiry, passed an’ order ABDUL RAB 


setting aside the deed-of exchange and ordering: the appellant 
to return the propeity which belonged to the minor before the 
exchang®é. ‘This order expressly mentioned that the appellant 
was agreeable to the cancellation of the exchange. Subsequent 
to the delivery of possession obtained by the husband, in execu- 
tion of the said order, the appellant unsuccessfully applied to the 
court below-to restore him the possession on the ground that 
the order was without jurisdiction: ees 
Held, that when the order was passed on the basis of con- 
sent, it was no longer open to the appellant to contend that 
that order was passed without jurisdiction. It was true that on 
that date he had been discharged from the guardianship, but 
liabilities of even a discharged guardian do continue after his 
discharge as'regards any fraud subsequently discovered, under 
the provisions of ‘section 41 (4) of Act VIII of 1890. It must, 
therefore, be deemed that the order was passed‘ against the 


appellant directing him as a guardian still under'the control of 


the District Judge, 
FIRST APPEAL from an order of L. JOHNSTON EsQ., District 
Judge of Pilibhit. 
St. C. Thompson and P. N. Sapru, for the applicant. 
S. B. Johari, for the opposite party. 3 
The judgment of the Court was delivered by 


SULAIMAN, J.—This appeal arises under the Guardians and 
Wards Act. The appellant was appointed guardian of the minor, 
Musammat Khodaija, and under sanction of the District Judge, he 
exchanged certain property of his own with that of his minor ward 
on the 25th of July, 1912, In 1916 he was discharged, and the girl's 
father was appointed her guardian. Subsequently she was married, 
and her husband, Aziz Ahmad, was appointed her guardian. Aziz 
Ahmad applied to the District Judge for re-opening the exchange on 
the ground that it was highly disadvantageous to his minor wife. 
The learned Judge, after enquiry, passed an order, on the 28th of 
April, 1921, setting aside the deed of exchange and ordering Abdul 
Rab, thee appellant, to return the property which belonged to the 
minor before the exchange. This order expressly mentioned that 
Abdul Rab was agreeablese to the cancellation of the exchange. 
Abdul Rab came up in tevision here. This revision was dismissed 
on the ground that the said order was a consent order and was not 
open to be challenged. 


Aziz Ahmad has put that order in execution and obtained deli 
very of possession of the ptoperty. Subsequent to the delivery of 
possession, Abdul Rab applied to the court below to restore to him 
the possession on the ground that the order was without jurisdiction. 
His application has been refused. Hence this appeal. 


v. 
KHODAIJA 
BIBI. 


Sulaiman, J 
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CIVIL We are of opinion that when the order dated the 28th of April, 
a 1921 was passed on* the basis of consent, it 1s no longer open to 
— Abdul Rab to contend that that order was passed without jurisdic- 
ee tion. Itis true that on that date he had been discharged from the 
v. guardianship, but liabilities of even a discharged guardian do continue 
KHODAIJA after his discharge as regards any fraud which may subsequently be 
ai discovered. This is expressly provided in section 41 (4) of Act. 
Sulaiman, J. VIII of 1890. It must, therefore, be deemed that the order of the 
28th of April, 1921 was passed against Abdul Rab directing him as 

a guardian still under the control of the District Judge. 


An order passed against the guardian is certainly executable. 
A guardian is an officer of the court and is responsible to the court 
which appointed him as guardian for due management of the property 
of the ward and for restoration of any property of the ward that 
remains in his possession. Orders against him can be executed in 
proceedings under the Guardians and Wards Act. The case is 
quite different from an attempt to enforce an order against a third 
party who may be a perfect stranger to such proceedings. We 
accordingly dismiss the appeal with costs including in this Court 
fees on the higher scale. 





Appeal dismissed. 
GIVE RAJA DEVI AND ANOTHER (Plaintif s) 
1925 VEVSUS 
April, t4. MUHAMMAD YAQUB AND ANOTHER (Defendants) * 
Boys, J. Registration Act (16 of 1908), section 2, Sub-sections 6 and g— 
BANERJI, J. Contract for sale of fruit crop not in existence at the time— 


Agreemeni in writing by purchaser binding himself io pay price 
of future crops—When registration not necessary—The lerms 
“growing crops” and “inmoveable property ”—M caning of. 

A contract for sale of mangoe and other fruit erop not in 
existence at the time of contract is indubitably a contract with 
regard to moveable property only and, as such, does not require 
registration. 

Growing crops are excluded by section 2, sub-section 6 of the 
Registration Act from the term ‘t immoveable property’ and 
are similarly included by sub-section 9 in the term “ growing 
crops ”. : 

The fact that the crop was not actually in existence at the 
time of the contiıact did not take it out of the category of 

° a “growing crops”, 

Mathura Das v. Jadubir Thappa, 3 A. L. J. R., 138 and. 
Sukry Kuddeppa v. Goondakull Nagireddi, 6 Mad. H. C. R., 
71, referred lo and discussed 7 


There is no distinction between the fruit of a tree and the 
juice of a tiee as in both cases the tree is left Standing after 


* Mis. Case*No. 76 of 1925. 
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the removal of the produce. [Sub-section 9 of section 2 of the 
RegiStration Act (16 of 1908), referred to. | 

Where the purchaser of a crop, binding himself to pay the 
price of future crops which he might have purchased through 
an oral agreement, entered into an agreement in writing which 
could in no sense be regarded as a formal document, held, that 
there was no need for the document to be registered and that 
the contract could be proved aliunde. 


REFERENCE by the First Subordinate Judge of Saharanpur. 
M. L. Agarwala, for the applicants. 

Shiva Prasad Sinha, for the opposite parties. 

The judgment of the Court was delivered by 


Boys, J.—This is a reference by the Judge of the Court of 
Small Causes at Saharanpur under Order 46, rule 1 of the Civil Pro- 
cedure Code asking this Court to express its opinion in regard to 
two questions which are set out in the order of reference. The 
matter is really a very simple one. The plaintiff was the owner of a 
mangoe grove of which she gave the crops to the defendants for 
three years at an annual price of Rs. 400. The defendants took the 
crops for the first year and paid the price. They took the crops for 
the second year but did not pay, with the result ofa suit by the 
plaintiff for a sum of Rs. 400 and Rs. 31 interest. 


The first questi e are asked icf 2 contract for 
sale of a crop ithe 
contract is a con 


We have 
in referenca 
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these there are only two cases which are really in point. Fhe learned 
Judge quotes Mathura Das v. Jadubir Thappa (*), as being a case 
relied upon by the defendants. It is admitted here that, in fact, no 
reliance can be placed on it on behalf of the defendants. It is 
directly in favour of the plaintiff. The other case is Sukry Kudde ppa 
v. Goondakull Nagtreddi (°), a case in which the dispaite was about 
an agreement providing for the drawing of toddy from palm trees. 
We need not deal with that case any further than to say that we are 
unable to appreciate the distinction between the fruit of a tree and 
the juice which is drawn from the trunk of that tree. In both 
cases there is obviously a question of the produce of the tree and 
in both cases the tree is left standing after the removal of the 
produce. Further, it appears to us that the decision in Sukry 
Kuaeppa v. Goondakul Nagireddi (°) was directly in the teeth of 
the. Registration Act (No. 20 of 1866), section 2 which was then, in 
force and..which was not referred 10. There again we have move- 
able property, declared to include growing crops and fruit upon trees. 
We. have already said that we fail to see any distinction between 
~the fruit of a tree and the juice of a tree and .moreover in sub-section 
9 of section 2 of the present, Registration Act, (Act No. 16 of 1908) 
the words “ juice in trees’ have been expressly added to the defini- 
tion of moveable property, It is not necessary to deal further with 
either of these e answer the first question of the learned 
Judge 















a å oo : 
mangoe fruit not in existence at the time 
ct relating to moveable or immoveable property ? 


ot the smallest hesitation in holding that it is a contract 
to moveable property and as such did not require a 
document. Growing crops are excluded by section 2, 
ction Gof the Registration Act from the term “ immoveable 
property” and are similarly included by sub-section 9 in the term 
“srowing crops’. The only suggestion made to us on behalf of 
the defendants is that the crop was not, in fact, growing at the time 
the arrangement was entered into. This seems to us a purely 
artificial distinction. To allow it any force at all would be to create 
a situation in which no one could ever possibly know whether a par- 
ticular agreement dealt with moveable property or whether it did 
not. This is sufficiently plain from the consideration that it is entirely 
impossible to know exactly at what moment a crop comes+into 
existence or whether it was or was not in existence at any particular 
moment or on any particular tree. We are quite satisfied that the 
fact that the crop was not actually in existence at the time does not 
take it out of the category of a “growing crops ”; it would of neces- 
* sity be a growing crop at the time the contract took effect; and, there- 
fore, the subject of the contract was moveable property. We have 
considered those of the cases quoted by the learned Judge of the 
Court of Small Causes which are in the least degree relevant. Of 










- Court of SmalfCases~ by saying’ 
e of mangoe and other fruit crop not in, existe 
contract is indubitably a contract with regard to mo 
only and as such does not require registration. 

The second question is whether an agreement in 
unrégistered, executed by the purchaser of the crop binding 
to pay, the price of future crops, which he might haye purchase 
through an oral agreement, is binding on him, and can be proved 
against him ? l o 

We have had the document in question read to us. It is cer- 
tainly in no sense a formal document at all. There is a complete 
absence of any words of actual transfer. The nearest approach to 
those words is that there is a statement that dag hamare pas rahega. 
But reading the document as a whole, he have no hesitation in 
saying that it was in no sense a formal agreement but that it merely 
contains.a brief memorandum of notes éf what was agreed between 
the parties. 

. Under these circumstances we hold that there was no need for 
the document to be registered and that the contract could be proved 
aliunde. With this answer let the yeference be returned. The 
costs will be costs in the cause. 

Reference answered. 


(1) nee 3 A. L. J. R., 138. 
(2) [1871p6 Mad., H. C. R., 71. 
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RAMESHWAR CRIMINAL 


A 


VEFSUS 1925 
. GOBIND PRASAD AND ANOTHER.“ i 
January, 20, 


Criminal Procedure Code (as amended in 1923), sections AZ5--139 oe 
—Kevisiom from an order of acquittal—High Couri nol an- Muxeryt | 
thorised to convert a finding of acquittal into one of conviction 
—Interference, remand of appeal Jor re-hearing—Indian Penal 
Code, section s15—Offence of cheating, whai amounts to— 
Creditors fraudulently induced by cusiomers just before closing 
of Civil Courts to grant them time to pay up—Removal of goods 
by customers from their shop—LEscaping payment of just dues, 
customer's object—Credsions prevented from seeking remedy 
in Civil Couris owing lo closing for vacation—IWhelher offence 
made oni. 


With a view to escape the payment of just dues of their 
creditors, certain retail traders fraudulently induced the said 
creditors, just before the closing of the Civil Courts for vaca- 
tion, to grant them some time to pay up. Their object in 
gaining time was to remove the goods from their shop. ‘lhe 
Civil Courts having closed within the time thus granted, the 
creditors were prevented from seeking any remedy in the Civil 
Courts. The creditors thereupon successfully biought a charge 
of cheating against the retail traders before the Magistrate 
who convicted and sentenced them, but on appeal the Additional 
Sessions Judge set aside the conviction and sentence and 
acquitted them holding at the same time that the appellants 
had fraudulently induced the complainants to give them some 
time but the fraud was inchoate and in consequential. 





Held, on an application in revision to set aside the order 
of acquittal, that on the findings of the learned Additional 
Sessions Judge that time was obtained fraudulently, a conviction 
ought to have followed. But having regaid to the fact that the 
High Court was not authorised to convert a finding of acquittal 
into a finding of conviction, the judgment of the Additional 
Sessions Judge was set aside and the appeal was remanded to 
the Sessions Judge with directions to be re-heatd and disposed 
of according to law. 


CRIMINAL REVISION from an order of BABU KSHIROD Gopal. 
BANERJI, Additional Sessions Judge of Cawnpore. 

G. P. Boys and Saila Noth Mukerji, for the applicant. 

G. W. Dillon, for the opposite parties. 

The following judgment was delivered by 

e MUKERJ1, J.—This is a revision filed at the instance of the con- Mukerji, J 
plainant asking this Court, w set aside an order of acquittal passed 
by the leamed Additional Sessions Judge of Cawnpore and to restore 
the order of the learned Magistrate convicting the opposite parties, 
* Cr. Rev, No. 656 of 1924, 
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It appears that the complainant’s masters were whole-sale mer- 
chants of cloth and the opposite parties were retail traders. The 
opposite parties owed money to the complainant’s firm. The com- 
plainant’s masters gave the opposite parties 24 hours’ time to pay up. 
This time was granted by means of a telegram, although the parties 
were residing at the same place, víg : Cawnpore. The object of send- 
ing a telegram was evidently to show the urgency of the matter. The 
prosecution case is that the opposite parties approached the creditor 
firm and induced them to grant 15 days’ time to pay up. It is further 
said that the object was that within the time granted, the opposite 
parties would remove their goods from their shop and would thereby 
escape the payment of just dues of the creditors. This object was 
carried out. The telegram was sent on the 19th of May, 1924 and 
the Civil Courts closed for the usual vacation on the Ist of June, 
1924. Itis clear that on the closing of the Civil Courts it was not 
open to the creditors to seek any remedy in the Civil Court. The 
creditors went to the Criminal Court and brought a charge of cheat- 
ing against the opposite parties. The learned Magistrate; who heard 
the case, was°of opinion that cheating had been committed and he, - 
convicting the opposite parties, sentenced them. An appeal was 
taken to the learned Additional Sessions Judge. He found that, to 
quote his own words, 

‘All that the prosecution evidence shows is that the appellants 
fraudulently induced the complainants to give them some time, 
but the fraud, it seems, was inchoate and inconsequential ’’. 


The learned Sessions Judge remarks that there was no guarantee 
that the Civil Court, at the instance of the creditors, would have 
granted an order for attachment before judgment. But the question 
is not what the Civil Court would have granted or not granted. The 
main question is whether the creditors could have moved the court 
to grant their prayer or not, if the time of 15 days ted not been 
obtained. On the finding of the learned Sessions Judge that the 
time was obtained fraudulently, a conviction ought to have followed. 


Mr. Dillon, who has appeared for the opposite parties, has 
argued that the learned Sessions Judge did not really mean to hold 
that there was any fraudulent intention when 15 days’ time was 
asked for. He argued that it was not expected that a Sessipns Judge 
of Mr. Banerji’s standing would make a mistake like that. 


I do not think I should express any opinion of my own on the 
facts. It would be the duty of the learned Sessions Judge to find 
on the facts and to apply the law. On the judgment, as expressed 
by the learned Additional Sessions Judge, there would be a clear 
case of cheating. In my opinion the appeal has not been adequately» 
dealt with and it should be re-heard. e 


I may point out that this Court was really asked to do what it 
was not authorised to do, vzg: to convert a finding of acquittal into 
‘ 
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a finding af conviction, In the view which I take of the matter and 
in the course which I propose to take, the law would be respected. 


I accept the petition in revision, set aside the judgment of the 
learned Additional Sessions Judge and remand the appeal to him 
with the direction that it will be re-heard with proper notice to the 
opposite parties and disposed of according to law. If there be no 
Additional Sessions Judge exercising jurisdiction at Cawnpore, the 
appeal will be heard by the learned Sessions Judge himself. 


Petition accepted 
Appeal remanded. 


AZMATULLAH KHAN (Plaintif) 
VEVSUS 
AHMAD ALI (Defendant).* — . 


Provincial Smali Cause Courts Act (Act IX of 1887), section 17 
—Provistons of—Substantial compliance with—What amounts 
lo—Ex parte decree—Application by judgment-debtor for setting 
aside of—Securily given in excess of amount due but genuine 
error in stating the decretal amouni— Full decretal amount de- 
posited in cash into Court later on—L fect of. 

While presenting an application within time for setting aside 
a decree passed erparte, the judgment-debtor gave security for 
more than what was duc but made a genuine error in under- 
estimating the decretal amount. Later on, however, before the 
Gourt had taken steps to verify the security, the applicant 
deposited in cash, into Court, the full decretal amount as 
securitys Heid, that, applying the principles laid down in the 
case of Jagannath v. Chet Ram, I. L. R., 28 All., 470, there 
had been substantial compliance with the provisions of section 
17 of Act IX of 1887. The applicant’s action in depositing 
the amount in cash later could only be taken as part of the 
same transaction as had gone before and not as a belated 
attempt to file security at a date when he was not permitted to 
file it, 
Civift REVISION from an order of MauLvi TuFAIL AHMAD, 
Judge, Small Cause Court of Shahjahanpur. 


Mukhtar Ahmad, for thé applicant. 

Kailas Nath Katju, for the opposite party. 

The following judgment was delivered by 

STUART, J.—The main point for decision in these two revisions 

is whether there has been substantial compliance with the provisions 

of section 17 of Act IX of 1887. A decree had been passed by the 

Small Cause Court erparte against Ahmad Ali for Rs. 483-9 and 
* Civ. Rev. No. 2teof Ig25. 
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Rs. 56-11 costs. This decree was passed on the Eth September, 
1924. On the 14th October, 1924 Ahmad Alı applied under 
scction 17 to set aside the erparte decree and, at the time of pre- 
senting his application, filed a bond by which he hypothecated a 
house which he asserted was worth Rs. 4,000 as secufity for the 
performance of the decrec, but in this application he estimated the 
decretal amount at Rs. 530 instead of Rs. 540-4. The explanation 
which he gives for this error 1s that he had miscalculated the costs. 
He thus professed himsclf ready to give security for more than 
seven times the decretal amount, and actually had done so. 


It was ordered that the security should be verified but before 
steps were taken by the court to verify it, Ahmad Ali paid in cash 
into court Rs. 540-4, the full decretal amount, as security. It is 
argued on behalf of the opposite side that Ahmad Ali did not comply 
with the provisions of section 17 The leading case in this Court 
upon the point is Jagannath v. Chet Ram (*). Applying the 
principles laid down in that case, I consider that there has been 
substantial compliance with the provisions of section 17 The 
applicant was obliged to give full security. He gave full security. 
The circumstance that he made a genuine error by which he stated 
the amount for which the security had to be given at Rs. 10-4 less 
than it really was, does not affect the fact that he gave security 
for more than what was due. His action in depositing the amount 
in cash later can only be taken as part of the same transaction as 
had gone before and not as a belated attempt to file security at a 
date when he was not permitted to file it. By depositing the 
amount in cash he saved the trouble of further verification. In 
these circumstances the applications must fail The application for 
restoring the evparte decree fails. The application for setting aside 
the dismissal of the suit on merits has nothing to récommend it 
I dismiss both applications with costs 


Appltcattous dismissed 
(1) I. L. R., 28 All, 470 


——— 





DHUM SINGH 
versus ° 
EMPEROR.* 


Criminal Procedure Code, sections 237 and 227—Provisions of — 
Accused charged with offence under section 34 of the Police 
Act-——Found noi guilty by the Mayistrale—.decused subsequently ` 
convicted under section 279 of the Penal Code without being 
informed of the offence—Trial, illegality of—Intention of Legis- 
lature. 

* Cr. Rew No. 148 of 1925. 
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Whgre the Magistrate, finding that the facts proved did not 
constitute an offence under section 34 of the Police Act, with 
which the accused was originally charged, convicted him under 
section 279 of the Indian Penal Code without telling him any- 
thing about the offence for which he was to be tried, keld, that 
the finding of the Magistrate that the accused was not guilty 
of an offence under section 34 necessarily and logically meant 
that the accused could not be convicted of an offence under 
section 279 of the Indian Penal Code. 

Held, further, that an accused is certainly entitled to know 
what offence he has to answer and scctions 237 and 227, 
Criminal Procedure Code, necessarily go together, and it is not 
the intention of the Legislature to empower a court to convict 
an accused person of an offence of which he has not been told 
anything. 

CRIMINAL REVISION from an order of N. WALKER ESQ., 
Sessions Judge of Kumaun, 


C. Ross Alston, Baleshwart Prasad and Surendro Nath Verma, 
for the applicant. i 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 


BANERJI, ].—A report was made at the police station, Srinagar, 
Garhwal, by constable—Sadanand . that one Dhum Singh came into 
the bazar carelessly-and fast on a bicycle. Two girls were pushed 
down by it, and in spite of the policeman asking him to stop, he did 
not. The girls wept loudly but were not hurt. Upon that the Sub- 
Inspector submitted the report to the Town Magistrate suggesting 
that the man should be tried for driving the bicycle rashly without 
blowing the born. Thereupon summons were issued to Dhum Singh 
to answer a charge under section 34 of the Police Act The accused 
was tried by a Magistrate of the first class. The Magistrate says 
that the facts proved do not constitute an offence under section 34, 
but the Magistrate convicted him under section 279 of the Indian 
Penal Code and ordered him to pay a fine of Rs. 15. The accused 
went up in revision before the Sessions Judge, and one of the points 
taken by him was that he could not be convicted under section 279 
of the Indian Penal Code when the charge was under section 34 of 
the Police Act, and the next point taken was that the Magistratc 
in his judgment does not definitely state in what way the accused 
was driving rashly. Mr. Alston on behalf of the accused has come 
up here in revision, and he states that his client was the first man 
tọ ride a bicycle in the bazar at Srinagar, and further that 1f the 
accused is held not to have committed an offence under section 34, 
you could not convict him* of an offence under section 279 of the 
Indian Penal Code and further that under section 227 of the Cri- 
minal Procedure Code the accused should have been told what was the 
offence that the Magistrate was going te try him for, and that he could 
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not under section 237 convict him of a different offence. It seems 
to me that the finding of the Magistrate that the accused was not 
guilty of an.offence under section 34 necessarily and logically means 
that the accused could not be convicted of an offence under section 
279 of the Indian Penal Code. Moreover an accused is certainly 
entitled to know what offence he has to answer, and sections 237 
and 227, Criminal Procedure Code, necessarily go together, and it 
is not the intention of the legislature to empower a court to convict 
an accused person of an offence of which he has not been told any- 
thing. I, therefore, set aside the conviction and direct that the fine, 


if paid by the accused, be refunded to him. 
Conviction set aside. 


BAIJNATH PANDAN (Creditor) 
Versus 
E. C. DENNET—THE ESTATE OF (/nsolvent) .* 


Usurious Loans Act (No. X of 1918), section 2 (3)(b)—Appli- 
calton of, to the case of an insolvent lable as a surety—Promis- 
sory note executed by insolvent along with two other persons— 
Bearing interest at 75% per annum—No serious risk run by 
creditor în advancing money lo executanis—Rate of interest 
extortionately high. steele eaea 


In an insolvency case, the appellant applied to be entered 
as a scheduled creditorin respect of an at due on a promis- 
sory note which was executed by the insolvent. in the capacity 
of a surety, along with two other persons, for a sum of Rs. 800 
payable on demand and which bore interest at the rate of 75% 
per annum. The evidence produced before the ycourt did not 
show that the creditor was running any serious risk ‘in advancing 
the money to the three executants who had been held jointly 
and severally responsible. The District Judge came to the 
conclusion that the rate of interest was excessive and that the 
transaction was unfair as between the parties thereto. He 
accordingly reduced the rate of interest to 12 per cent, per 
annum simple interest. The creditor having appealed, held: 


(«) If the creditor wished to bind the insolvent and recover 
from him a sum of money said to be due on a transaction enter- 
ed into between the parties, section 2 (3)(b) of the Usurious 
Loans Act (No. X of 1918) woul& be applicable irrespective 
of the fact whether the insolvent was liable as a principal 
debtor or as a surety. 

(2) The rate of interest was not only excessive but was 
extortionately high, and the District Judge was perfectly justi- 
fied in reducing the amount as it would have been grossly 
unjust to allow a claim for such a high rate of interest to 
succeed in a court of law. 

* F. A. F. O. No, 14 of 1924, 
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(3) Having regard to all the circumstances of the case, 12% 
per aMnum was a proper and fair rate of interest, 


FIRST APPEAL from an order of H. J. BELL Esq., District 
Judge of Jhansi. 

A. Sanyal, for the appellant. 

Lalit Mokan Banerji, for the respondent, 

The judgment of the Court was delivered by 


SULAIMAN, J.—This is a creditors appeal arising out of an 
application in an insolvency case to be entered as a scheduled cre- 
ditor in respect of an amount due ona promissory note, dated the 
19th of July, 1922, executed by the insolvent along with two 
other persons fora sum of Rs. 800. The promissory note bore an 
interest at the rate of one anna per rupee per mensem, which works 
out at 75 p. €. p. a. 


The learned District Judge came to the conclusion that the rate 
of interest was excessive and that the transaction was unfair as 
between the parties theretò. He accordingly reduced the rate of 
interest to 12 per cent. per annum simple interest which he considered 
to be adequate having regard to all the circumstances of this case. 

The creditor has appealed. 


The first point urged on his behalf is that the Act has no appli- 
cation to this case because the respondent, E. C. Dennet, was not 
the principal debtor but a mere surety. In our opinion, this argu- 
ment has no force whatsoever. If the creditor wishes to bind the 
respondent and recover from him a sum of money said to be due 
on a transaction entered into between the parties, the Usurious 
Loans Act (Act No. X of 1918) would be applicable irrespective 
of the fact whether the respondent is liable as a principal debtor or 
asa surety. Section 2 (3) (4) is wide enough to cover the case of 
a surety also. We think that the Act makes no distinction what- 
soever on this account. 


The next point urged is that the rate of interest was not exces- 
sive. We think that it was not only excessive but was exturtionately 
high, and the learned District Judge was perfectly justified in 
reducing the amount as it would have been grossly unjust to allow 
a claim for such a high rate of interest to succeed in a court of law. 


It is lastly urged that 12 per cent. per annum simple interest 
which has been allowed by the District Judge is too low. The 
learned District Judge had before him several circumstances. It 
was not only one person but three persons who joined in executing 
the promissory note. The promissory note was for Rs. 800 and was 
payable on demand and the creditor was not bound to wait for 
any long period. One of the executants, namely the present res 
pondent, was employed on the Railway and was earning from Rs. 155 
to Rs. 100 a month as pay. No other, circumstances were brought 
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before the court to show that the creditor was running any serous 
risk in advancing the money to these three persons who had been 
held jointly and severally responsible. Having regard 10 all the 
circumstances of this case, he arrived at the conclusion that the rate 
of interest at 12 per cent. per annum was a proper ang fair rate of 
interest. We find it impossible to differ fiom the view which he 
has taken. The resnlt is that the appeal.fails and welismiss it with 
costs. 


Appeal dismissed 


JAGAT PANDE (Plaintif) 
VEYSUS 
SARWAN PANDE AND OTHERS (Defendants) .* 


Civil Procedure Code, para 2r (2) of the second schedule—Provisions 
of—Applhication for filing award— Disposed of by Munsif by an 
ex parte decree—No separaic order directing the award to be 
filed—Whether an appeal lies from Munsi]’s decision— Sec- 
lions 104 (1) (Ff) and 104 (2)—Law governing right of appeal— 
A pplication of. 


On an application made by the plaintiff to get an award filed, 
the Munsif; instead of passing am-order directing the award 
to be filed and then proceeding to pass a decree upon it in 
accordance with law, disposed of the whole matter by an ex parte 
order in the following terms:—‘‘Judgment. Suit for the enforce- 
ment of an award. Defendant’s pleader states that he has no 
instructions. Suitis heard ex parte. Claim is proved. Decreed 
with costs.” The defendant having appealed, the District 
Judge set aside the order of the Munsif and remanded the 
whole case for trial de novo. In plaintiff’s appeal to the 
High Court, it was contended that inasmuch as the decree was 
passed in accordance with the award and therefore under para 
21 (2) of the second schedule of the Civil Procedure Code, 
defendant’s appeal to the District Judge was incompetent. 
Held, that as there was no separate order directing the award to 
be filed, the defendant’s appeal was, in substance, an appea 
from an order directing the award to be filed and, therefore, 
no further appeal lay to the High Court. 


The right of appeal is not takei?f away by the fact that the 
decree has subsequently been passed in accordance with the 
award. Hari Kunwar v. Lakhmi Ram Jain, I. T. R., 38 All, 
380 and Lachms Narain v. Sheonath Pande, I 1. R, 42 All., 
185, referred to and followed. , 


When an award has been filed @nd a decree is made in accord: 
ance with it, no appeal lies from such decree except in so far 
as it is at vatiance with the award. 

* F. A, F, O. No. 7 of 1924 


VOL. XXIII. ] HIGH COURT 441 


[Section 104 (1) (f), section 104 (2) and para. 21 (2) of the 
second schedule of the Civil Procedure Code, referred to.] 
FIRST APPEAL from an order of BABU BAIJNATH Das, First 
Additional Judge of Gorakhpur. 


Sankar Suran and Brafimohan Lal Dave, for the appellant. 
Hartbans Sghat, for the respondents. 
The judgment of the Court was delivered by 


DANIELS, J.—This first appeal from order arises out of an 
arbitration award made without the intervention of the Court. The 
plaintiff-appellant came into Court with an application which is very 
inartistically drawn, but which has been treated throughout and is 
now treated by him as in substance an application to file an award 
under paragraph 20 of the second schedule of the Civil Procedure 
Code. In paragraph 6 of the plaint he stated that his object was to 
get the award filed, and to obtain a decree upon it In the course 
of the proceedings a plea was taken before the learned Munsif that 
the defendant was a lunatic and incapable of representing his own 
interests. The learned Munsif ultimately, however, disposed of the 
matter by an ev parte order in these terms :— 

“ Judgment. Suit for the enforcement of an award, Defend- 
ant’s pleader states that he has no instructions, Suit is heard 
ex parte. Claim is proved, Decreed with costs. 


The defendant went in -appeal to the learned District Judge 
The learned District Judge held that the question of the defendant's 
capacity had not been properly disposed of in the proceedings. He, 
therefore, set aside the order of the learned Munsif and remanded 
the whole case for trial de novo. The plaintiff comes here in appeal 
from that order. His contention is that the appeal was one from a 
decree passed in accordance with the award, and that, therefore, 
under para. 21 (2) of the second schedule of the Code of Civil 
Procedure, the appeal to the District Judge was incompetent. 


The law governing the right of appeal in these cases is contained 
in section 104 (1) (f), section 104 (2), and para. 21 (2) of the 
second schedule of the Civil Procedure Code. An appeal is allowed 
from an order filing or refusing to file an award, but no further 
appeal is allowed from an order passed on such an application. On 
the other hand, when an award has been filed and a decree is made 
in accordance with it, no appeal lies from such decree except in so 
far as it is at variance with the award. In this case the appellant’s 
contention js that the respondent should have appealed from the 
separate order directing the award to be filed. The difficulty is that 
no. such sepaiate order is to be found on the record. Instead of 
passing an order directing the,award to be filed and then proceeding 
to pass a decree upon it in accordance with law, the learned Munsif 
disposed of the whole case by the very brief order which has been 
quoted above. This was the only order from which it was possible 
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for the respondent to appeal. We think, therefore, that the appeal 
was in substance an appeal from an order directing the åward to be 
filed. Itis established by ample authority that the right of appeal 
is not taken away by the fact that the decree has subsequently been 
passed in accordance with the award. We may efer to Hari 
Kunwar v. Lakhmt Ram Jain C) and Lachmé Narain x. Sheonath 
Pande (*). The appeal to the Court below having been one from 
an order directing an award to be filed, no further appeal lies to this 
Court. We accordingly dismiss the appeal with costs. 


Appeal dismissed. 
(1) I L. R, 38 Al, 380. (2) [1919] I. L, R., 42 All., 185. 


a 


MOTI LAL (Opposite-party) 
VEFSUS 
BISHAMBHAR NATH (Applicant).* 


Civil Procedure Code, Order 22, rules 3 and 4—Applicabiltty of, 
to causes of deaths of parties—Application for setting aside ex 
parte decree—Applicant’s death during pendency of—Survival 
of right to sue—Order granting leave to legal representatives to 
continue the application—Finahty of, no appeal lies from— 
Order 22, Rule ro, inapplicabiity of —Civil Procedure Code, 
section 141, provisions of. 

The applicant, CL, having died during the pendency of his 
application for setting aside an ex parte decree, his son, BN, 
applied to continue the application, as the legal representative 
of his father, under Order 22, rule 4 (x) of the Civil Procedure 
Code. The decree-holder objected to the application on the 
ground that the right to sue did not survive. The Subordinate 
Judge, however, held that the right to sue did survive to BN 
and he, therefore, passed an order granting his application. 
An appeal having been preferred from this order, held, that 
the finding of the Judge that the right to sue did survive and 
that BN as his son was the legal representative of the deceased 
CL must be accepted as final for the purpose of this case and 
the order could not be set aside in appeal Meld, also, that 
in cases of deaths of parties, the rules applicablé were rules 
3 and 4 which excluded the operation of rule ro altogether. 
Furthermore, it was only by analegy or by applying section r41 
of the Civil Procedure Code that these rules could be brought 
in, for the proceeding pending before the court below was not 
the suit itself but an application to set aside an ex parte 
decree. ° 


When in an original suit no appeal is provided from an order 
bringing a certain person on the record as the legal represen- 
tative of a deceased party, much less would an appeal lie from 


* F, A. F. O. No. 219 of 1923. 
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such an order passed on an application to set aside an cx parle 
decree? 
FIRST APPEAL from an order of BABU SUDARSHAN DAYAL, 
Judge, Small Cause Court of Agra. 


Shiam Krishna Dar, for the appellant. 
Kailas Nak Kaiju and G. Agarwala, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal by the plaintiff from an order 
dated the 16th of November, 1923. The plaintiff had instituted a 
suit against Chhunnu Lal and obtained an ex parte decree. Chhunnu 
Lal applied to have that ex parte decree set aside, and while that 
application was pending, he died. His son, Bishambhar Nath, applied 
to continue the application as the legal representative of the 
deceased applicant. Moti Lal, on the other hand, objected to the 
application on the ground that the right to sue did not survive, and 
that, therefore, Bishambhar Nath, though the son of the deceased, 
was not his legal representative so far as this case was concerned. 
In support of his contention Moti Lal relied on an alleged oral will 
said to have been made by the deceased Chhunnu Lal under which 
he is said to have directed that this litigation should be put an end 
to and that the decree passed against him should be accepted. 


The learned Subordinate Judge in disposing of the application 
of Bishambhar Nath, whieh- professed to have been made under 
Order 22, rule 4 (1) of the Code of Civil Procedure, proceeded to 
consider, first, whether the right to sue did or did not survive. In 
this connection he felt himself called upon to go into the question 
of the alleged yill and came to the conclusion that this will had not 
been established. He, therefore, held that the right to sue did 
survive to the son. He has accordingly passed an order granting 
the application of Bishambhar Nath. 


An appeal has been preferred from this order. On behalf of 
the respondeht a preliminary objection is taken that no appeal lies. 
It is conceded by the learned vakil for the appellant that, if the case 
had fallen under Order 22, rules 3 and 4, the order passed would 
haye been final and no further appeal would lie. His contention, 
however, ehas been twofold : first, that the case fell under Order 22, 
rule 10, and that, therefore, an appeal lies, and, secondly, that it 
is in effect acase where the court below has refused to record an 
adjustment of the claim. We are of opinion that it is impossible to 
hold that Order 22, rule 10, has any application to this case. That 
rule only applies to cases other than those previously mentioned. 
„In cases of deaths of parties, the rules applicable are rules 3 and 4, 
which would, therefore, exclyde the operation of rule 10 altogether. 
Furthermore, it is only by analogy or by applying section 141 of 
the Civil Procedure Code that we can bring in these rules, for the 
proceeding pending before the court below was not the suit itsclf 
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but an application to set aside an ex parte decree. When in an 
original suit no appeal is provided from an order bringing a certain 
person on the record as the legal representative of a deceased party, 
much Jess would an appeal lie from such an order passed on an 
application to set aside an ex parte decree. E 


The other contention also, in our opinion, has no torce. There 
was no suggestion anywhere in the objections filed by Moti Lal that 
the claim itself has been adjusted, compromised, or settled. These 
words are not to be found in the order appealed from. The court 
below has considered the question of the will merely in connection 
with the question as to whether the right to sue did or did not 
survive. It is in that connection that the evidence has been discuss- 
ed. The finding of the learned Judge that the right to sue did 
survive and that the respondent as his son is the legal representative 
of the deceased Chhunnu Lal must be accepted as final for the 
purpose of this case, and the order cannot be set aside in appeal. 


The result is that this appeal 1s dismissed with costs. 
Appeal dismissed. 


BABU RAM (Decrec-holder) 
VEY SUS 


BANKE BEHARI LAL (Judgment-dehtor) .* 


Civil Procedure Code, seciton 105—Provisions of— Application of— 
Inierlocuiory order—Not affecting merits of the case—When 
cannot be challenged—A pplication for final decrege—Two of the 
defendants died more than oo days before submission of —Suit 
declared to have abated—Abatemeni subsequently set aside on 
appellants application—Final decree for sale passed—Whether 
could be challenged tn appeal on the ground that the order 
setting aside abatemeni was a wrong order. 


Section 105 of the Civil Procedure Code allows a party, who 
is not entitled to appeal against an interlocutory order, to 
challenge that order when he is appealing against the’decree in 
the case. But the interlocutory order, unless it affects the 
merits of the case, will not be allowed to affect the decree. In 

. other words, unless the interlocutory order affects the merits 
of the case, it cannot be challenged. 


The words ‘‘affecting the decision of the case”, used in 
section 105 of the Code, are equivalent to ‘‘affecting the, 
merits of the case”. ca 


The appellant had obtained-a decree for sale which was 
affirmed on appeal. At the time of appellant’s application for 


* S. A. No. 424 of 1923. 
e 
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a final decree, it was discovered that two of the defendants in 
the shit had died more than go days before the making of the 
application, The court of first instance thereupon declared 
the suit to have abated. On an application subsequently filed 
by the appellant, an order was passed setting aside the abate- 
ment. *Then followed a final decree for sale. The respondents 
challenged this final decree on the sole ground that the first 
court was not justified in setting aside the abatement, 

Held, that as the order setting aside the abatement did not 
affect the merits of the case, the final decree could not be 
challenged on the sole ground that the order setting aside the 
abatement and trying the suit on its merits was a wrong order. 
Puran Lal v. Tarif, 13 A. L. J. R., 1089, referred to. 

SECOND APPEAL froñ a decree of S. N. BANERJI EsQ., Dis- 
trict Judge uf Mainpuri, reversing a decree of MAULVI MUHAMMAD 
ZIAUL HASAN, Subordinate Judge. 


Shambhu Nath Chaube, for the appellant. 
N. C. Vaish, for the respondent. 
The judgment of the Court was delivered by 


MUKERJI, J——The following facts may be stated in order to 
make the judgment intelligible. 


The appellant obtained a decree for sale which was affirmed on 
appeal on the 29th of November, 1917. When he made an appli- 
cation for a finai decrec, about three years after the passing of the 
appellate decree, it was discovered that two of the defendants in the 
suit had died more than go days before the making of the application. 
The court of first instance declared that the suit had abated. The 
appellant, thereupon, filed an application to have the abatement set 
aside. The respondents were heard and an order was made setting 
aside the abatement. Then followed, in due course, a final decree 
for sale. Against that final decree for sale, the respondents appealed 
and the sole ground that they took for challenging the decree was 
that the court of first instance was not justified in setting aside the 
abatement. 


The learned District Judge was of opinion that the court of first 
instance should not have set aside the abatement and, decreeing the 
appeal, get aside the order making the decree final. 


In this Court two grounds have been urged :— 


The first is that it was not open to the respondents to appeal 
against the final decree on the sole ground that the order setting 
aside the abatement was unjustifiable. 


The second ground is that the order setting aside the abatement 


did not touch “the decision of the case”, and the lower court was, 


therefore, not justified in setting aside the final decree passed in the 
case. 


Mukerji, J. 


BABU RAM 
v. 
BANKE 
BEHARI 
LAL. 
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We havc considered both the points. We think that we can 
satisfactorily dispose of this appeal on the second ground and in this 


view we need not decide the first point urged. 


It appears that section 105 of the Civil Procedure Code allows a 
party, who is not entitled to appeal against an interlocutdry order, to 
challenge that order, when he is appealing against the ¿decree in the 
case. But the interlocutory order, unless it affects the merits of the 
case, will not be allowed to affect the decree. In other words, unless 
the interlocutory order affects the merits of the case, it cannot be 
challenged. Inthe case of Puran Lal v. Tarif (*),an ex parte 
decree had been passed. It was later on set aside and when an 
appeal was filed against the decree in the suit, the order setting aside 
the ex parte decree was challenged. On the question whether it 
was open to the party appealing to attack the order setting aside 
the ex parte decree, the following remarks were made :— 

‘‘In our opinion the question of propriety of setting aside 
the ex parie decree was a matter which could not be considered 
by the learned District Judge in appeal. No appeal is given 
by the Code from an order setting aside an ex parte decree. It 
cannot be taken exception to later on ina regular appeal 
because it did not affect the merits of the case.” 


We are also of opinion that the order setting aside the abatement 
did not affect the merits of the case. As we read section 105 of 
the Civil Procedure Code the words “ aflecting the decision of the 
case” are equivalent to “affecting the merits of the case”. 


The orders setting aside the abatement brought on the record 
the proper parties. The merits of the case had nothing to do with 
the array of the parties. The merits of the case related to the 
correctness or otherwise of the contentions of the parties placed 
before the court If this view be correct, the final decree could 
not be challenged on the sole ground that the order setting aside 
the abatement and trying the suit on its merits was a wrong order. 

We allow the appeal, set aside the decree of the lower appellate 
court and restore that of the court of first instance. The respondents 
will pay the appellant’s costs in this Court and in the court below. 
The counsel’s fee in this court will be calculated on the higher scale. 


Appeal allowed. 
(1) [1915] 13 A. L. J. R., 1089. 
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SAGAR SINGH (Plaintif) 
VETSHS . 
SIRI RAM AND ANOTHER (Defendants) .* 


Pre-emption—Suit for—Wajib-ul-arz, terms of—Three classes of 
pre-emptors—“ Own brothers”, ‘near brothers” and “ hisse- 


CIVIL 


1925 


February, 27. 


LINDSAY, J, 


daran patti aur gaon ke”—Village containing property in dispute KANHAIYA 


partitioned subsequent to lhe preparation oj the wajib-ul-arz~ 

Plaintiff a co-sharer tn the mahal containing the properly sought 

to be pre-empied—Vendee a co-sharer of another mahal of same 

mausa—Alieration in consiitution of village—Whether plaintiff 
entitled lo pre-emption. 

In plaintiff’s suit for pre-emption, under the term ‘‘ custom ”’, 
as recorded in the wajtb-ul-arg 1elating to the property in dis- 
pute, the first class of pre-emptors consisted of own brothers, 
the second class of near brothers, and the third class of 
‘‘hissadaran patti aur gaon ke”. The village containing the 
property in dispute was undivided at the time the wajib-ul-arz 
was prepared but had been divided into several mahals subse 
quently and the property sought to be pre-empted was included 
in one of these mahals in which the plaintiff himself was a 
co-sharer, The vendee was a co-sharer in another mahal of the 
same mauza. Held, that for purposes of pre-emption the co- 
sharers in the pallii and the co-sharers in the village (gaon) 
were placed upon the -same footing. Applying, however, the 
language of the wajtb-ul-ars to the altered constitution of the 
village arising out of partition, the defendant must, for pur- 
poses of pre-emption, be treated as a stranger to the co-sharers 
in the mahal in which the property sought to be pre-empted 
was situated. In these circumstances, the plaintiff was entitled 
to pre-emption. 

’ SECOND APPEAL from a decree of P. P. M. C. PLOWDEN ESQ., 
Additional Judge of Meerut, confirming a decree of BABU Raj 
RAJESHWAR SAHAI, Subordinate Judge. 

Peary Lal Banerji, for the appellant. 

Surendro Nath Gupta, for the respondents. 

The judgment of the Court was delivered by 

LINDSAY, J.—We have heard the learned counsel] in this case 
and we*think the decree of the lower appellate court ought not to 
stand. In our opinion, on the terms of the zwa7#b-ul-asz, the plaintiff 
was entitled to pre-emption. We cannot agree with the opinion of 
the two courts below in this matter. 


The wayth-ul-ara was one which was prepared at the settlement ° 


of M. Nasir Ali which took place about the year 1870. 

* Under the term ‘‘ Custom ”, as recorded in that document, the 

first class of pre-emptors tonsists of own brothers, the second class 

of near brothers, and the third class consists of “Hissadaran patti aur 
n ke’. 

oi * S. A. No, 1619 of 1923, 


LAL, J. 


Lindsay, J. 


C1YIL 
1925 
SAGAR 
SINGH 


Y. 
SIRI RAM. 
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The village in which the property in dispute is situated is Khar 
khauda, and it would appear from the evidence that this village, 
which was undivided at the time the waztb-ul-arg was prepared, has 
been divided into several mahals. One of these mahals is mahal 
Sagar Singh which is named after the plaintiff, and itis admitted 
that the property sought to be pre-empted is included in this mahal 
in which Sagar Singh himself i is a co-sharer. 


It is further clear that the purchaser is a co-sharer in another 
mahal of the same mauza which is named mahal Qaim. 


The plaintiff has no claim to be brought within either the first 
or the second category of pre-emptors. The question is whether he 
can bring himself within the third category. We agree with the 
courts below so far in holding that for purposes of pre-emption the 
co-sharers in the paz/t and the co-sharers in the village (gaon) were 
placed upon the same footing. But these words have to be inter- 
preted in the light of existing circumstances. It seems clear enough 
that the third class of pre-emptors consisted of co sharers who were 
united by bonds of common interest and liability. In the new cons- 
titution of the village those bonds have been severed, and the 
purchaser here, whose property is situated in mahal Qaim, has no 
community of interest or liability with any of the co-sharers in the 
other mahal, namely, mahal Sagar Singh. 


Applying the language of the zajtd-ul-ars to the altered cons 
titution of the village arising out Of partition, it seems to us quite 
clear that the defendant must, for purposes of pre-emption, be treated 
as a stranger to the co-sharers in mahal Sagar Singh in which the 
property sought to be pre-empted is situated. 


We agree, therefore, with the argument put before us on behalf 
of the plaintiff-appellant that, in these circumstances, {he plaintiff is 
entitled to pre-emption, and we find accordingly. 


The result is that we allow the plaintiff a deciee for pre-emption. 


As regards the sum which the plaintiff must pay, we notice that 
according to the finding of the first court, the sale price of the pro- 
perty was Rs. p,500 and it was stated that a further sum of Rs. 100 
was given by the purchaser to the vendor in consideration of the 
relinquishment of str rights. g 


The relinquishment of str rights cannot form the subject of pre- 
emption and in the circumstances we think the proper order to pass 
is that the plaintiff shall pay into court a sum of Rs. 1,500 within 
two months from the date of this Court’s decree. If the sum is 
deposited in court within the time-limit then the plaintiff will get 
his costs in all three courts including in this Court fees on the higher 
scale. On the other hand, if he fails toedeposit the sum of Rs. 1,500 
within the time fixed then his suit will stand dismissed in all three 
courts with costs. 

Appeal allowed. 
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AMMAR AND OTHERS (Plaintiffs) CIVIL 
Versus 1925 
` GOVIND AND OTHERS (Defenaants) .* ae 





Local Tenanc} Act (Act II of 1901), section 167, Fourth Schedule 
—Provisions of —Suit in Civil Court for declaration of plaintif’s 
right of co-ltenancy joint and co-equal with the defendanis— 
Jurisdiction, question of—Whether suit triable exclusively by 
the Revenue Court. 


The present respondents brought a suit for arrears of rent 
against one of the present appellants alleging that they were 
tenants-in-chief and that the appellant was a sub-tenant. Ten 
days later, the appellant sued the respondents in the Civil Court 
on the ground that he had a joint and equal right of occupancy 
with them. Eventually the Revenue Court passed an ex parte 
decree in favour of the respondents, thus accepting their state- 
ment that they were in fact tenants-in-chief and that the appell- 
ant was a sub-tenant. Later on, the Munsif, holding that he 
had jurisdiction to try the matter gave a dicision upholding the 
claim of the appellant, Sometime after, the ex parte decree was 
set aside andthe suit for arrears of rent was dismissed. On 
appeal, the District Judge affirmed the finding of the Munsif 
and subsequently a single Judge of the High Court took the 
view that section 167 of the Local Tenancy Act was a bar to 
the suit. 

Held, that inasmuch as there was no provision in the fourth 
schedule of the Local Tenancy Act for a suit by which people 
alleging themselves to be co-tenants could go to a Revenue 
Court and ask for a declaration, that they had a right of co-tenancy 
joint and co-equal with that of the persons whom they had 
made defendants, the Munsif was right in holding that he had 
jurisdiction. Unless the fourth schedule of the Act was pro- 
duced before him and a suit or application of a precisely 
similar kind and parallel in its results was shown to him as being 
a suit exclusively triable by the Revenue Court, he was within 
his rights, and it was indeed his duty to hear and determine 
the matter brought before him by the present appellant. 


APPEL under section 10 of the Letters Patent, from a judg- 
ment of MR. JUSTICE DANIELS, reversing a decree of B. ČC. 
FORBES EsqQ., District Judge of Farrukhabad, who confirmed a 
decree of BABU BANWARI LAL MATHUR, Munsif. 
Uma Shankar Bajpai, for the appellants ° 
Baleshwari Prasad, for the respondents. 
+ " The judgment of the Court was delivered by 
MEARS, C. J.—On the 26th of July, 1921 five of the present arears, C. J, 
respondents to this appeal brought a suit against Ammar, plaintiff 
+ L. P. A. No. 86 of 1924. 
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No. 1 inthis matter, alleging that they (the respondents) were 
tenants-in-chief and that he (Ammar) was a sub-tenant. The suit 
was for arrears of rent. Ten days later, Ammar and his three 
brothers brought a suit in the Civil Court against all the six respond- 
ents alleging that they (the four brothers) had a joins and equal 
right of occupancy with the six respondents. On the 28th of 
September, 1921 the Revenue Court passed an er parle decree in 
favour of the present respondents, thus accepting their statement 
that they were in fact tenants-in-chief, and that Ammar was a sub- 
tenant. There tlie matter rested for the moment, but on the 30th 
of December the Munsif gave a decision inthe case now under 
consideration. One of the pleas undoubtedly taken was that the suit 
for a declaration that the plaintiffs were joint in occupancy with the 
defendants was a matter that was exclusively triable by the Revenue 
Court, because the Munsif in his judgment says that he has no doubt 
whatever that he has jurisdiction to try this matter He gavea 
decision upholding the claim of the four plaintiffs. Sometime after 
the 2oth of December and ona date previous to the 8th of May, 
1922, the ex parte decree was set aside and the suit for the arrears 
of rent as between tenants-in-chief and an alleged sub-tenant was 
dismissed. From the decision of the Munsif there was an appeal 
to the District Judge heard onthe 8th of May, 1922, and not- 
withstanding the very definite statement of the Munsif on the subject 
of jurisdiction, there was no appeal from the Munsif to the District 
Judge on this question of section 167 of the Local Tenancy Act. 
The District Judge affirmed the finding of the Munsif, and the matter 
then came before a single Judge of this Court, who, on the 22nd of 
February, 1924, came to the conclusion that section 167, which had 
then been put in the forefront of the grounds of that appeal, was a 
bar to the suit. We have asked the learned counsel,who appears 
for the respondents to turn to the fourth schedule of the Act and 
to point out to us any suit or proceeding therein described which 
the plaintiffs in this present suit could have embaiked upon ın the 
Revenue Court. He has told us, and trankly, that there is in the fourth 
schedule no suit of the character now before us, and that there does 
not appear to have been in the fourth schedule any provision for a 
suit by which people alleging themselves to be co-tenants can go to 
a Revenue Court and ask for a declaration that they have £ right of 
co-tenancy joint and co-equal with that of the persons whom they 
have made defendants. That appears¢o be right, but it does not 
quite exhaust the argument for the respondents, because the learned 
counsel has laid stress upon the fact that there was in existence at 
the date of the commencement of the civil suit, which was August 6, 
1921, a proceeding pending before the Revenue Court taken at the 
instance of the present respondents ‘against one of the present 
appellants which in effect would have determined the question which 
the present appellants sought to determine by this action. We are 
not sure that is right. The eal question before that Court was, 
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whether Ammar, the defendant in the Revenue Court, was liable to CIVIL 
pay a rent as sub-tenant? The answer to that might have been a eae 
simple negative, but it does not follow at all that there was — 
necessarily any exact definition of his rights or of the positionin AMMAR 
which he stood as regards the then plaintiffs ; nor would ıt include  Govinp. 
a definition of the rights of the three other persons who on the 6th 
of August, 1921 allied themselyes with Ammar in this declaratory 
suit. We think that the Munsif was right in holding that he had 
jurisdiction, and that, unless the fourth schedule of the Act was pro- 
duced before him anda suit or application ofa precisely similar 
kid and parallel in its results was shown to him as being a suit 
exclusively triable by the Revenue Court, he was within his rights, 
and it was indeed his duty to hear and determine the matte: 
brought before by the then four plaintiffs. That being so, we are 
of opinion that this appeal must be allowed with costs. We, there- 
fore, set aside the decree of the learned Judge of this Court and 
restore that of the lower appellate Court. 





Mears, C. J. 


Appeal allowed. 
Decree set aside. 


GAJRAJ SINGH AND OTHERS CRIMINAL 
VEFSUS 1925 
EMPEROR.* 


Criminat Procedure Code (V of Bhd as wnended in 1023), sec- 
tion 4360—Application of—Amendment, effect of—Contplaini SULAIMAN,J. @æ 
aguis! accused dismissed under section 203— Further enquiry 
—When notice not necessary—'' Discharge”, whal does nol 
amount ið, 

When no process was issued to the accused and he did not 
appear in Court and the complaint against him was dismissed 
summatily under section 203 of the Criminal Procedure Code, 
held, that as the accused could not be said to have been 
“discharged” within the meaning of section 436 of the new 
Code, it was not necessary to issue notice to the accused 
before ordering further enquiry. Angan v. Ram Pirbhan, 1, 
L. R., 35 All, 78 and Emperor v. Liagat Husain, 1.1. R., 40 
All., 138, referred to and followed. 


The amendment in*section 436 has left these rulings un- 
touched, for it is confined to the case of discharge only and 
does not apply to the dismissal of a complaint either unde: ° 
section 203 or section 204 of the Criminal Procedure Code. 
» ° CRIMINAL REVISION from an order of BABU KSHIROD GOPAL 
BANERJI, Additional Sessions Judge of Cawnpore. 
G. W. Dillon, for the applicants. > 
M. Waliullah (Assistant Government Advocate), for the Crown 
* Cr. Rev. No. 7e of 1925. . 
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The following judgment was delivered by 


SULAIMAN, J.—This is a criminal revision from an order dated 
the zoth of December, 1924 contained in the judgment in a case 
against the opposite party, directing that a case against the present 
applicants be started under sections 147 and 323 of thedndian Penal 
Code to be tried by a Deputy Magistrate. i 

The police had challaned the members of the opposite party 
under sections 147 and 325 of the Indian Penal Code. A cross 
complaint was filed by the accused persons in that case against the 
complainants under sections 147 and 323. A police report on this 
complaint was called for and after the accused in the case challaned 
by the police bad been convicted, the learned Magistrate dismissed 
the complaint of these accused persons against the complainants under 
section 203 of the Code of Criminal Procedure. 


The accused persons appealed to the learned Sessions Judge who, 
upholding their convictions, dismissed their appeals. He felt inclined 
to hold that there was a free fight between both parties and neither 
could have claimed a right of private defence. That finding of 
course isin no way binding on the party consisting of the com- 
plainants, nevertheless it was open to the learned Judge to order 
that further enquiry should be made into the complaint which had 
been dismisscd under section 203 of the Code of Criminal Procedure. 
The learned advocate\ for the applicants contends that this order is 
improper because it was passed without any notice to his clients and 
his contention is that no further enquiry should have been ordered 
without first giving an opportunity to the applicants to show cause. 


Under the old Code of Criminal Procedure it was held that when 
a complaint was dismissed under section 203, it was not necessary 
to issue notice to the accused person before ordering further enquiry. 
In the case of Angan v. Ram Pirbhan (*), TUDBALL, J. pointed out 
that such a notice was quite unnecessary. That case has been follow 
ed subsequently by BANERJI, J., in the case of Emperor v. Ltagat 
Husain (7). 

Section 436 of the old Code, however, has been amended under 
the new Code and a proviso to the following effect has been added :— 
“ Provided that no Court shall make any direction in this section for 
enquiry into the case of any person who has been dischargéd unless 
such person has had an opportunity of showing cause why such direc- 
tion should not be made”. It is clear, however, that this proviso 
cannot apply to a dismissal of a complaint under section 203; it 
only applies to the case where an accused person has been discharged. 
When no process is issued to the accused at all and he does not 
appear in Courtand the complaint against him is dismissed summarily 
under section 203, the accused person camnot be said to have been 
“discharged”. It is only after he has appeared in Court and the 

a Herat I. L. R, 35 AIL, 78. 
2 1917| L L. R., 40 All, 138. 
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evidence inst him is found to be insufficient so as to make it 
unnecessary to call upon him to enter upon his defence that he can 
be discharged. Under the old Code the Courts were unanimous that 
in the case of the dismissal of a complaint under section 203 notice 
wag not necessary The amendment has, in my opinion, left these 
rulings untouched, fo: it is confined to the case of discharge only 
and does not &pply to the dismissal of a complaint either under sec: 
tion 203 or section 204. 
The application, theretore, has no force and is dismissed. 
A pplication dismissed. 


MAHIP NARAIN PANDEY (Defendant) 
VETSUS 


MANNU SINGH (Plaintiff).* 


Code of Civil Procedure (sict V of 1908), sectton 11—Res judicata, 
rule of—Application of to case of co-defendants—Confict of in- 
terest, necessity of—Quwesltion at issue—Dectston of, by court 
necessary for deciding the suit—Issue raised not only between 
plaintiff and defendants but between co-defendants as well. 

The principle which governs the question of res judicata be- 
tween co-defendants is that there must have been a conflict of 
interest between them, and it must have been necessary for the 
decision of the suit for the court to decide the question on 
which they are at issue. Muhammad Ahmad v. Zahur Ahmad, 
I, L. R., 44. All., 334, referred to. 

If the issue was one the decision of which was sufficient for 
the decision of the suit, and the issue was raised and the suit 
was actually in fact decided upon it, then, if that issue was one 
which was raised, not only between the plaintiff and the defend- 
ants, but between the co-defendants as well, the rule of res 
judicata applied. Kunj Man v. Jagan Nath, I. L. R., 42 All, 
359, referred to and approved. 

FIRST APPEAL from an order of BABU BAIJ NATH DAS, Second 

Additional District Judge of Gorakhpur. 

Surendro Nath Sen, for the appellant. 

Peary Lal Banerji and Sankar Saran, for the respondent. 

The judgment of the Court was delivered by 

DANIELS, J.—The decision of this appeal depends on a question 
of res judicata. The plaintiff-respondent, Mannu Singh, together 

‘ with one Jang Bahadur Singh, purchased certain property from the 

defendant-appellant, Mahip Narain Pandey. Mahip Narain’s sons 

brought a suit to set aside the sale on two grounds. The first ground 
* F, A. F. O. No. 6 of 1924. 
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CIVIL was that the sale was without consideration, and the second ground 
oe was that even if there was consideration, there was no legal necessity. 
The suit was decided ex parte and the court which tried it, on the 

Manip evidence tendered by one of the plaintiffs before it, found in favour 


pone of the plaintifis on both questions. It found that the gale was with. 





v. out consideration, and therefore there was no legal necessity for it 
ee The vendees then filed the present suit to recover fronf Mahip Narain 
' Pande the alleged consideration of the sale-deed. The tnal court 
Daniels, J. held that it was res judicata between the parties, and that no consi- 
deration had passed The lower appellate court has taken a different 
view, and has remanded the case for decision on the merits. The 

defendant appeals. 





The principles which govern the question of res pudicata between 
co-defendants have been laid down ina number of cases of which 
we may instance Muhammad Ahmad v. Zahur Ahmad (©) The 
tule is that there must have been aconflict of interest between 
the co-defendants, and it must have been necessary for the decision 
of the suit for the court to decide the question on which they are at 
issue. In this case there certainly was a conflict of interest between 
the co-defendants in the former suit, for the appellant, Mahip Narain, 
made common cause with his sons and pleaded that the sale-deed 
was withoul consideration. The issue was also one which, having 
been raised before it, the court was bound to enter into and decide. 
If there was no consideration for the sale-deed, the suit of Mahip 
Narain’s sons was bound to succeed. The learned vakil for the 
respondent contends that fur an issue to operate as res judicata be- 
tween co-defendants, it must have been the only ground on which the 
court could have decided the case. In this case he urges that as 
the previous suit might have succeeded on either of two grounds, 
namely because there was no consideration, or because echere was no 
legal necessity, therefore the decision on the former point, though 
logically it comes first in order, could not operate as res judicata. 
We think that this is giving too narrow a scope to therrule. If the 
issue was one the decision of which was sufficient for the decision of 
the suit,and the issue was raised and the suit was actually in fact 
decided upon it, tnen, if that issue was one which was raised, not 
only between the plaintiff and the defendants, but between the co 
defendants as well, the rule of ses judicata applies. The case of 
Kunj Man v. Jagat Nath (°) is an illustration. There a suit was 
brought by the managing member of a jéint Hindu family against a 
third party for an injunction. The plaintiff’s brother, a member of 

° the joint family, was joined as a øro forma defendant. His interest 
was identical with that ot the plaintiff The suit having beep 
dismissed, ıt was held that the matter was res judicata as between ' 
the plaintiff's brother and the defendant? 


(1) I. L. R., 44 All, 334. 
(2) [1920] I. L. R., 42 All., 359. 
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For the reasons which we have given, we consider that the view 
taken by the learned Subordinate Judge was right. We accordingly 
set aside the order of the District Judge and restore the decree of 
the trial court with costs in all courts. 


e Appeal allowed. 
` Decree restored. 
AMIR 
VEVSHS 
EMPEROR.* 


Arians Act (Act XI of 1878), Sections r4 and 19 (f)—Provisions 
of—When inapplicable—Applicant’s house searched for stolen 
Me Abe rae emply cartridge cases discovercd in a locked box 
— Cases incapable of being reloaded in India—No offence com- 
mitted by applicant. 


While the police were searching applicant’s house for stolen 
property—which was not present—they discovered in a locked 
box two empty brass ‘405 used cartridge cases. The trying 
Magistrate was of opinion that the applicant was in possession 
of ammunition in contravention of the provisions of section’ 14 
of the Arms Act and, therefore, convicted him of an offence 
under section rg (f) of the Act. 


Held, that the applicant was guilty of no offence because 
the cartridge cases in question were incapable of being reloaded 
in India and it was difficult to understand why any police 
officer or Magistrate should have looked askance at his action 


CRIMINAL REVISION from an order of H. E. HOLME ESQ.. 
Sessions Judge of Cawnpore. 


The facts of the case are sufficiently set out in the Magistrate's 
judgment which runs thus :— 


Accused is charged with the possession of two ‘gos rifle 
cartridge cases in contravention of the provisions of section 
14 of the Arms Act. On rs-8-24 S, I. Wajid Ali with one 
constable was searching accused’s house for stolen property 
in seme cycle thefts. After the police party had been searched 
by accused, the S. I. found a locked box in a kothri. Accused 
supplied the key of the box and on its being opened, the 
cartridge cases were found inside it. 


There are two witnesses of the search. Abdul Baqı states 

that all the party were searched in front of accused, but that 

e he himself did not search the other’s trouser pockets. Accused, 
however, searched all the party thoroughly, even their trousers. 
Witness saw the cartridge cases taken from a box of which 
accused supplied the key. Budgu Lal saw the cartridge cases 
recovered from the box. He and Bagi felt the pockets of the 


* Cr. Rev No. 12100f 1925. 
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S. I, andthe H. C. and felt them from head to foot, Accused 
was present. ó ° 

Accused states that he was not allowed to search the S. I. 
and his party. The room in which the cartridge cases were 
found was that of his son, Nazir. Accused cannot say if the 
cartridge cases are his—he has neither a gun nor a license. He 
insinuates that the police planted the cartridge cases in his 
box—this is absurd, for they were not even searching fot 
cartridge cases but for stolen bicycles. Accused owns the 
whole house. 


He produces two witnesses. 

His son, Nazir, stated that he occupies the znd story of 
accused’s house and that the room where the cases were found 
is his. The key of the box was taken from witness’s wife 
No one’s person was searched, according to the witness. 

Narain, a neighbour, says that the 2nd story is Nazir’s. 
Witness did not enter accused’s house during the search, so 
cannot say what was done or not done inside. As he last 
went into the house 6 months ago, he cannot know whether 
Nazir occupies the znd story now. 

There is no doubt whatever that the cartridge cases were 
found in the box and were not brought by the police, It is 
also clear that as accused produced the key of the box, he is 
the owner of the box and its contents. Were Nazir the owner, 
it is strange that he, who was present, did not possess the key. 
I find that the accused was in possession of two empty ‘40s 
rifle cartridge cases, The interpretation clause of the Arms 
Act of 1878 defines as ammunition ‘‘al] parts of ammunition’: 
therefore the accused was in possession of ammunition in con- 
travention of the provisions of section 14, Arms Act. I find 
accused guilty of an offence under section 19 (f) of the Arms 
Act, but as the offence is not a serious one, I fife him-Rs, so 
only or, in default, one month’s rigorous imprisonment. 


Satla Nath Mukerji, for the applicant. A 
M. Waliullah (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


STUART, J.—I am of opinion that there is considerable force in 
Mr. Saila Nath Mukerji’s argument that no offence has been com- 
mitted because the empty cartridge cases in question are incapable 
of being reloaded in India In any cirqumstances I regret the zeal 
which has caused the prosecution of this particular applicant. While 
the police were searching his house for stolen property (which was 
not present), they discovered in a locked box two empty brass ‘405 
used cartridge cases. It seems almost impossible to suggest that 
the man could have retained cartridge cases for an improper purpose 
and he probably was retaining them owing to the incurable reluctance 
common to so many of his countrymen which prevents the throwing 
away anything however useless it may be. He may have kept them 
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as curios of possibly he thought that some day he cnet add them 
to a collection of rubbish and obtain something of the nature of 
one pice for their value as brass. In any circumstances it is difficult 
to understand why any police officer or Magistrate should have 
looked askance at his action. 

I set aside the conviction and sentence and direct the fine > be 


refunded. 
Conviction set aside. 





KASHI NATH AND OTHERS 
VEVSUS 
EMPEROR.” 

Gambling Act (III of 1867)—E-xtenston of, by Government noii- 
fication—Gambling in mid-siream of river outside area under 
noltfication—Conviciion, illegality of. 

Where by a Government Notification, the Gambling Act had 
been extended to the north bank of the Ganges and not the 
mid-stream and the applicants were found gabmling in a boat 
which was on the Benares side of the mid-stream of the Ganges, 
held, that no offence was committed because the gambling took 
place outside the area to which the Act applied. 


CRIMINAL REVISION from an order of K. G. HARPER ESQ., 
Sessions Judge of Benares. 

Kumuda Prasad, for the applicants. 

M. Waliullah (Assistant Government Advocate), for the Grows: 

The following judgment was delivered by 


STUART, J.—The only point which has becn argued on this appli- 
cation is the point of jurisdiction. The applicant’s counsel maintains 
that the gambling did not take place within the area to which the 
Act had beeh extended by the Government Notification of the 14th 
June, 1910. 

The gamblers were gambling in a boat which was on the Benares 
side of the mid-stream of the Ganges. After examining the Noti- 
fication, I am of opinion that the southern boundary of the area 
to which the Act extends is the north bank of the Ganges. Where 
the notification says “the Ganges’’, I understand it to mean the 
north bank of the Ganges and not the mid-stream. It follows from 
this finding that no offence was committed because the gambling 
took place outside the area tọ which the Act applies. 


I, therefore, allow this application and sct aside the convictions 
and sentences. The fines, if paid, will be refunded. Those appli- 
cants, who are in jail, will be released at once from custody. As 
-I*find that there was no casc, I set aside the convictions and sen- 
tences even of those persons eho have not applied in revision. 

Application allowed. 
Conviction set astde. 
* Cr, Rev. No. 136,0f 1925. 
XXIII. 58 R. . 
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RUDRA PRATAB SINGH AND OTHERS (Odyectors) 
VEVSHS 


SARDA MAHESH PRASAD SINGH (Decree folder) * 


Civil Procedure Code, Order 20, rule 12, clause a 
under—Enquiry reyarding mesne profits to which decree-holde> 
is entsiled—Court authorized to make—A proceeding in con- 
tinuation of original suitt—Final decree to be prepared under 
section 12, Clause (2)—Appeal, when maintainable—Order 
merely directing appellants lability to render accounts as legal 
representatives of the deceased judgiment-debtor—When amount- 
ing to an interlocutory order and not appealable—Section 47— 
Inapplicabslity of. 

Clause (c) of Order 20, rule 12 of the Civil Procedure Code 
enables the court to direct an enquiry to be made as to the 
rents and mesne profits to which a decree-holder may be 
entitled. Such an enquiry is made in the course of a proceeding 
which is virtually a proceeding in continuation of the original 
suit, and under section 12, clause (2), a fina] decree has 
to be prepared in respect of the mesne profits which may be 
awarded in accordance with the result of such an enquiry. 
From such a final decree an appeal is maintainable. 


Where the order of the court below merely directed that the 
appellants were liable to render accounts as the legal representa- 
tives of their deceased father, the judgment-debtor, but the 
amount for which they were liable had not been determined nor 
a final decree prepared, held, that inasmuch as the question 
determined by the court below had no relation to the execution, 
satisfaction or discharge of a decree, section 47 of the Civil 
Procedure Code did not apply. The order was at best an 
interlocutory order and, therefore, no appeal was maintainable. 
It would be, however, open to the appellants to raise the ques- 
tion of their liability in any appeal that might be filed from 
the final decree which may be passed in the proceeding. Ishaq 
Khan v. Rustam Khan, 16 Pat. L. J., 182 and Dalgleish v. 
Nanda Misser, 13 I. C., 186, referred to. 


EXECUTION FIRST APPEAL from a decree of BABU KSHIROD 
GOPAL BANERJI, Subordinate Judge of Mirzapur s 

Sir Tef Bahadur Sapru, Harendra Krishna Mukerji and Kailas 
Nath Katsu, for the appellants. s 

Gulsari Lal, Igbal Ahmad, Harnandan Prasad and Kashi Narain 
Malaviya, for the respondent. 

The judgment of the Court was delivered by : 

KANHAIYA LAL, J.—This is an appeal from an order passed by 
the Subordinate Judge of Mirzapur directing the method in which 
an account of the mesne profits was to be taken as against the 

* E. F, A. No. 153 of 1922, 
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present appellants who were impleaded as the legal representatives of > 


Baij Nath Prasad Singh deceased. 


On the 3rd of March, 1915 a decree was passed for possession 
of certain property which, among othe: things, directed that an 
account shal? be taken of the dealings of Baij Nath Prasad Singh 
with the disputed property and of the rents and profits arising there- 
from, and that Baijnath Prasad Singh will pay to the plaintiff what 
may be found due to him on the taking of the said accounts. That 
decree was upheld by this Court, except as regards certain moveable 
property, on the 30th of May, 1916. There was a further appeal to 
His Majesty ın Council which was dismissed on the 7th of February, 
1921. Before the decision of that appeal by the Privy Council, 
Baijnath Prasad Singh died. It is stated that he died after the 
hearing had taken place before their Lordships and his legal repre- 
sentatives could not, therefore, have been brought on the record 
before that appeal was decided. An application for the settlement of 
accounts in pursuance of that decree was made on the 28th February, 
1921 which, among other things, asked that Rudra Pratap Singh, 
Jang Bahadur Singh and Upendra Bahadur Singh, sons of Baijnath 
Prasad Singh, might be substituted on the record in the place of the 


deceased. Asa matter of fact, Jang Bahadur Singh and Upendra | 


Bahadur Singh, two of the younger sons of Baijnath Prasad Singh, 
were already on the record of the suit which went up in appeal to 
the Privy Council. The only new person who was proposed to be 
added or substituted in the place of Baijnath Prasad Singh was Rudra 
Pratap Singh, his eldest son. All the same the object of the appli- 
cation was to make Rudra Pratap Singh, Jang Bahadur Singh and 
Upendra Bahadur Singh liable for the mesne profits claimed by 
the plaintiff as the legal representatives of Baijnath Prasad Singh 
deceased. e 


Various objections were taken by the three sons of Baijnath 
Prasad. Singh to the said application ; but the main objection with 
which fhe court below first proceeded to deal was to the effect that 
the sons were not liable for the mesne profits, if any, appropriated by 
Baijnath Prasad Singh, because he was in possession as a trespasser 
and the liability for the accounts could not, therefore, be enforced 
against his sons. The court below held that the possession of 
Baijnath Prasad Singh, though illegal, could not be called wrongful 
and that the sons of Baijnath Prasad Singh could, therefore, be made 
liable to render the accounts of the mesne profits which their father 
had appropriated. The court below then proceeded to direct the 
method in which the accounts were to be determined. From that 
_ order the present appeal has been filed and the preliminary question 
for consideration is whether guch an appeal is maintainable. 


The learned counsel who appears for the appellants contends 
that the effect of the order of the Court below was to determine the 
lability of the appellants and that the appeal was consequently 
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„maintainable under section 47 of the Code of Civil Proçedure. It 
is not contended that the appellants are not the legal representatives 
of the deceased, Baijnath Prasad Singb. The decree directed that 
an account of the mesne profits shall be taken as against Baijnath 
Prasad Singh. It was in fact a decree passed in terms of Order 
20, rule 12 of the Code of Civil Procedure, clause g) of which 
enables the Court to direct an enquiry to be made as to the rents and 
mesne profits to which the plaintiff may be entitled. Such an enquiry 
is made in the course of a proceeding which is virtually a proceeding 
in continuation of the original suit, and under section 12, clause (2), 
a final decree has to be prepared in respect of the mesne profits 
which may be awarded in accordance with the result of such an 
enquiry. From such a final decree an appeal is maintainable. The 
order of the Court below merely directs that the appellants are liable 
to render accounts as the legal representatives of Baijnath Prasad 
Singh, deceased ; and the amount for which they are liable has not 
yet been determined. In fact, no final decree has yet been prepared. 
Really there is no execution proceeding going on. The preliminary 
decree which directed the taking of accounts is not capable of execu- 
tion and the question which has been actually determined by the 
Court below is merely a question relating to the substitution of the 
names of the appellants in the place of Baijnath Prasad Singh, 
deceased, and their liability to render the accounts directed by the 
decree as his legal representatives. It 1s not a question relating to 
the execution, satisfaction or discharge of a decree; section 47, 
therefore, has no application. It is at best an interlocutory order and 
no appeal is maintainable. The preliminary objection must, there- 
fore, prevail. It will be open to the appellants to raise the question 
of their liability in any appeal that may be filed from the final decree 
which may be passed in the proceeding. g 

Under section 244 of the old Civıl Procedure Code an enquiry 
into mesne profits could have been, it may be noted, made in an 
execution proceeding, but as pointed out in Zskag Khan v. Rustam 
Khan (*), the effect of the change introduced by Order 20, rule 12 
of the Code of Civil Procedure is that the Court which hears the 
suit is the Court which is eventually to ascertain the mesne profits 
and pass a final decree for such profits, and that till sluch final decree 
is passed, there is no decree for mesne profits capabe of execution. 
In Dalgleish v. Nanda Misser (°), it was held that an order by 
which a Court determines the principle whereupon mesne profits are 
to be assessed and directs their ascertainment by a Commissioner 
was an interlocutory order in a pending suit and not appealable as a 
decree. The appeal is, therefore, dismissed with costs. 


: Appeal dismissed. 


(1) 16 Pat. L. J., 182. 
(2) 1:3 L C., 186. 
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KANDHAIYA SINGH (Defendant) CIVIL 
VEVSUS D 
e KUNDAN (Platniif ).* 


Civil Proceduię Code, section 11—Res judicata—W hena second suit T5429, 26. 
is nol barred as—Parties to two suts the same and some allega- MuxERJI, J. 
tions common—Subsequent claim added to former claim—If Boys, J. 
likely to embarrass trial of the suit—When plainliff not obliged 
to ask for both the reliefs together. 


Where a subsequent claim, if added to the former claim, was 
likely to embarrass the trial of the suit or was likely to place 
the plaintiff in a false position, it would not be incumbent 
on the plaintiff to ask for the relief in the second suit, along 
with the relief asked for in the earlier suit. Mahomed Ibrahim 
v. Sheikh Hamja, I. L. R., 35 Bom., 507, Veerana Pillai v. 
Muthu Kumara Asary, I. L. R., 27 Mad., 102 and Mahandar 
Singh v. Janki Singh, 2 A, L. J. R., 342, referred to. 


Simply because the parties to two suits brought one after 
another, are the same and some allegations common, it does 
not necessarily follow that a second suit brought by the same 
plaintiff should be held barred as res judicata. 


Plaintiff brought a suit for the setting aside, inter aha, of a 
sale-deed executed by her ın favour of the defendant, and also for 
recovery of posscssion of a house, on the ground that the sale 
was fictitious, that it was obtained from her by fraud and that 
she had received no portion of the consideration money, The 
first court passed a decree in plaintiff’s favour for recovery of 
possęssion of the house on condition of payment of a certain 
amount of money. On appeal, the District Judge reduced the 
amount payable by the plaintiff but otherwise upheld the 
decree, *It was further ordered that in case of default of pay- 
ment by the plaintiff within a specified period of time, her 
suit should stand dismissed. The plaintiff failed to pay and 
consequently her suit for recovery of possession stood dismissed. 
Thereafter the plaintiff brought a fresh suit for the recovery of 
the balance of the purchase-money, by the sale of the property 


sold, Held, that the second suit was not barred as res 
judicata, 


SECOND APPEAL from adecree of A. G. P. PULLAN Eso., 
District Judge of Benares, confirming a decree of BABU KAULESHAR 
NATH RAI, Subordinate Judge. 


Durga Charan Banerji , for the appellant. 
Katlas Nath Katju, for the respondent. 


. © The judgment of the Court was delivered by 


MUKERJI, J.—The sole q@estion for determination in this appeal 
is one of law, namely, whether the present suit is barred as res 
judtcata on account of a previous judgment. 


* S. A. No. 491 gf 1923. 
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The facts involved in the point of law are briefly thege :— 


The respondent, who was the plaintiff in the court of first ins- 
tance, brought a suit in the year 1917 against the defendant-appellant 
for the setting aside, fører alia, of a sale-deed, executed by her on 
the 13th of April, 1914, in favour of the appellant. ‘She said that 
the sale-deed was a fictitious one, that no title was meant to pass by 
it, that although it was, on the face of it, for the sum of Rs. 2,000, 
she got no portion of the consideration money, that her statement 
before the Sub-Registrar that she had received a consideration of 
Rs. 1,600 was false and that the sum of Rs. 400 that was actually 
handed over to her before the Sub-Registrar, had been returned by 
her after the registration of the document was over. On these 
allegations, she sought cancellation of the sale-deed and also recovery 
of possession of the house. 


The court ot first iustance held that the sale was obtained in 
circumstances under which it was open to her to avoid it. But it 
also held that she had received a portion of the consideration money. 
A decree was accordingly made in favour of the plaintiff for recovery 
of possession of the house on condition of payment of a certain 
amount of money. The plaintiff appealed and she contested the 
finding that she had to pay anything at all. The learned District 
Judge, who heard the appeal, reduced the amount payable by her 
but otherwise upheld the decree. By the final decree that was passed 
in the case, the plaintiff was ordered to pay a sum of|Rs. 600 within 
a certain period of time, and it was further ordered that in case of 
default of payment, the suit should stand dismissed. The plaintiff 
failed to pay the sum of Rs. 600 and the result was that her suit for 
recovery of possession stood dismissed. Thereafter, the respondent 
brought the suit out of which this appeal has arisen, for the recovery 
of Rs. 1,400 being the balance of the purchase mone, by the sale 
of the property sold. She evidently wanted to enforce what is known 
as vendor's lien over the property. 

The defence, imer alia, was that the suit was barred as res 
judicata and this is the only point which we have to decide in this 
appeal. 

Both the courts have found against the defendant. In the various 
cases that have come before the court from time to time, thé question 
oftves judicata has been decided on the facts of each case. It would 
always be difficult to get a case exactly*in point. The principle laid 
down, however, seems to be this, that where the subsequent claim, 
if added to the former claim, was likely to embarrass the trial of the 
suit or was likely to place the plaintiff in a false position, it would 
not be incumbent on the plaintiff to ask for the relief in the second ° 
suit, along with the relief asked for in the earlier suit. For example, 
in the case of Mahomed brahim v. Sheikh Hamja (1) a suit was 
brought for redemption and it having failed, a second suit was 

(1) I. Le R., 35 Bom., 507. 
2 é 
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brought in ejectment. It was held that the second suit was not barred 
as res judicata. Similarly, in Veerana Pillai v. Muthu Kumara 
Asary (*), a mortgagee brought a suit for sale and it was held that 
his mortgage was really an usufructuary one and he could not main- 
tain a suit fore sale. Then he brought a second suit for recovery of 
possession on {pot of the same mortgage. It was held that the second 
suit was maintainable. In Mahandra Singh v. Janki Singh (*), 
a suit was brought claiming an entire property. It was dismissed, 
the court having found that the parties were joint owners. The 
second suit of the plaintiffs, for a declaration that they were entitled 
to collect a half share of the rents from the land, was held to be 
maintainable. 


It will, therefore, be seen from these cases that simply because the 
parties to both the suits are the same and some allegations common, 
it does not necessarily follow that a second suit brought by the same 

` plaintiff should be held barred as res fudtcata. 


Coming to the facts of the case. As already stated, the plaintiff 
wanted a declaration that the sale was fictitious, that it was obtained 
from her by fraud and that she received not a single shilling out of 
the consideration money. Under the circumstances, the plaintiff 
could not very well say, in the same breath, that if the court held 
the sale to be a genuine one, she should be given the sum of Rs. 1,400 
as a part of the consideration money, she having received the balance. 


The second ‘ ground of attack’ would have been cntirely in- 
consistent with her first case and any evidence that she might lead 
on the two contradictory cases was not at all likely to be accepted 
by the court. 


We hold that in the circumstances of the present case the second 
suit is not barred as res judicata. 


The appeal fails and is hereby dismissed with costs. 


Appeal dismissed. 
(1) I.L. R.. 27 Mad., 102. (2) 2A. L. J. R., 342. 
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* LALLA BABU AND ANOTHER (P/atntiffs) 
VEF SUS 
LAL BAHADUR (Defendant).* 


Pensions Act (23 of 1871), section 4—Prowsions of—Merigagors 

originally assignees of land revenue—Regular settlement made 

.with the mortgagors subsequent to the disappearance of the 

" proprietors of the soul—Enjoyment oj two separate capacities— 

When not merged inio one another—Nature of the grant—On 

what it depends—Decree obtained by mortgagee—Execution of — 
What portion of property saleable and what not. 
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The appellants mortgaged their property consisting of Mauza 
Muhammadpur Bayar bearing a jama of Rs. 931-6-6. The an- 
cestors of the mortgagors were originally assignees of the 
Government revenue in respect of two villages, Muhammadpur 
Bayar being one of them. One of the questions raised in 
defending the suit for sale was whether the mortgagors had any 
interest in the property which was not liable#to be sold, and 
in support of this contention the appellants relied on the provi- 
sions of section 4 of the Pensions Act (XXIII of 1871) under 
which no civil court could entertain any suit relating to any 
pension or grant of pension, or land revenue conferred or made 
by the British or any former Government whatever may have 
been the consideration for any such pension or grant and what- 
ever may have been the nature of the payment, claim or right 
for which such pension or grant may have been substituted. 


With reference to the history of the grant the finding was 
that there were certain persons with whom the Moghuls and the 
early British officers made, settlements but, later on when regular 
settlement came to be made, these persons disappeared and 
settlement was made with the assignees of Government revenue 
themselves, vtz., the ancestors of the mortgagors, the present 
appellants. On these findings the District Judge held that the 
corpus of the village had passed into the possession of the 
muafidary and inasmuch as the Act XXIII of 1871 did not 
tefer to immovable property but only to grants of revenue and 
money, he held that the property mottgaged was saleable. 


In second appeal to the High Court, held: 


(1) That a grant of immovable property is not to be treated 
as ‘pension’ within the provisions of the Pensions Act. 


(2) That the mortgagors enjoyed two separate capacities. 
The fact that the Government made the settlement with the 
pensioners did not convert the pensioners into ‘grantees of 
revenue free immovable property’. The nature of the grant 
depended on what the Government gave and not on what hap- 
pened irrespective of the wishes of the Government, 


(3) That the two rights which the mortgagors possessed had 
not merged into oneanother. They were entirely different. The 
owner of the soil could enjoy it but subject to payment of the 
land revenue to the Government. The Government fray choose 
that the land revenue be paid, instead of to themselves, to 
somebody else. So long as the Government did not make a 
revenue free grant of the land, it could not be said that there 
was a merger of the two different rights. 


(4) That the property saleable in execution of a decree 
passed on the basis of the mortgage, was the pure zamindati 
rights which the mortgagors hadein the property in dispute and 
their right to the realization of the Government revenue as 
assignees thereof was not liable to be sold. 


[Section 4 of the Pensions Act (XXIII of 1871), referred to.] 
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SECOND APPEAL from a decree of O. F. JENKINS EsọQ., Dis- 
trict Judge of Budaun, modifying a decree of MAULVI A. ALI 
KHWAJI, Subordinate Judge. 


Narain Prasad Asthana, Harnandan Prasad and Raleshwart 
Prasad, tor the appellants. 


Kamalak&ita Varma and Sarkar Bahadur Johari, for the res- 
pondent. 
The judgment of the Court was delivered by 


MUKERJI, J.—This appeal concerns itself only with the question, 
vis : what is the property that is going to be sold? 

Certain persons being members of a joint Hindu family with the 
appellants mortgaged their property described in the plaint as mauza 
Muhammadpur Bayar, pargana Budaun, comprising a 15-biswas share 
entered in the £A/ewwat as holding No. 1, bearing a jama of Rs. 931-66. 
Certain issues arose between the partics and one of the questions 
raised was whether the mortgagors had any interest in the property 
which was not liable to be sold. The nature of that interest claimed 
as unsaleable, will be considered presently. A second appeal was 
heard by this Court and after an amendment of the decree appealed 
against, the appeal was remanded for disposal of the issue which is 
now to be finally disposed of by this Court. 


It appears from the judgment of the lower appellate court, that 
is to say, the judgment under appeal, that the ancestors of the mort- 
gagors were originally assignees of the Government revenue in respect 
of the two villages, viz: Muhammadpur Bayar and Lakhanpur. 
The learned Judge found that whatever might be the true history of 
the grant,“ undoubtedly these two villages had been held by the 
ancestors cf the appellants as assignees of the revenues during the 
Moghul timeg and originally the history of Lakhanpur and that of 
Muhammadpur Bayar was identical”. The learned Judge found, in 
respect of Lakhanpur, that there were zemindars with whom the 
seltiement was nade by the Government, and that the appellants 
had been realising the land revenue from the zemindars of Lakhanpur 
as assignees of the same. With respect to Muhammadpur, the 
learned Judge finds that there were certain persons with whom the 
Moghuls and the early British officers made settlements, but later on, 
when regular settlements came to be made, these persons disappeared 
and the settlement was made with the assignees of Government 
revenue themselves. The result was, finds the Judge, that for the 
last half a century or more the appellants have been treated as the 
proprietors ot the village paying the land revenue to themselves. 
On these facts, the lower appellate court remarked as follows :—‘ Thus 
‘the corpus of village of Muhammadpur Bayar passed into the pos 
session of the muafidar. Ac? XXIII of 1871, on which the present 
appellants place reliance, does not refer to immovable property but 
only to grants of revenue and money.” The learned Judge, according- 
ly, held that the property mortgaged wes saleable. 
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To start with, we may point out that if the property, as described 
in the plaint, be sold, the purchaser will, on the face of it, be liable 
to pay a revenue of Rs. 93t-6-6. The property is not described in 
the plaint as being revenue free. It is not said that whoever pur- 
chases the property will be exempt from payment of dand revenue. 
In this view, if we simply affirm the decree appealedgfrom, the pur- 
chaser would be liable to pay the land revenue, whether the same 
be payable to the appellants, the mortgagors, or to the Government. 


However, the controversy having arisen as to what is the property 
that is to be sold, we proceed to discuss the question. 

Under the Pensions Act “no civil court shall entertain any suit 
relating to any pension or grant of pension or land revenue conferred 
or made by the British or any former Government whatever may 
have been the consideration for any such pension or grant, and 
whatever may have been the nature of the payment, claim or right 
for which such pension or grant may have been substituted”. 
(Section 4 of Act 23 of 1871). Itis clear that a grant of immov- 
able property is not to be treated as ‘pension’ within the Pensions 
Act. This is not controverted. It is for this reason that the mort- 
gagees are anxious to induce the Court to hold that the mortgagors 
are not mere assignees of the land revenue, enjoying a certain sum 
of money annually, but are the proprietors of the entire village although 
they do not pay any land revenue. It is conceded on behalf of the 
plaintiffs, vide document No. 83A dated the ist of June, 1920, that 
originally the mortgagors were nothing but assignees of land revenue. 
When the proprietors of the soil died or became extinct, a settlement 
was made with the pensioners themselves. That being so, it appears 
to us there are two separate capacities held by the mortgagors. The 
fact that the Government made the settlement with the pensioners 
did not convert the pensioners into ‘grantees of revenue free immov- 
able property’. The nature of the grant must depend on what the 
Government gives and not on what may happen irrespective of the 
wishes of the Government. If the Government gave*only the land 
revenue, any acquisition of the lands by the pensioners themselves 
cannot make them ‘a grantee of the immovable property’. This, in 
our opinion, is the criterion for the decision. 

It has been urged that the mortgagors have been long in posses- 
sion as zemindars and that, therefore, the two rights which they 
possessed have merged into one another We do not think that 
there is a merger. The two rights are entirely different. The 
owner of soil can enjoy it but subject to payment of the land revenue. 
That land revenue must be paid to the Government. The Govern- 
ment may choose that the land revenue would be paid, instead of 
to themselves, to somebody else. So long as the Government does’ 
not make a revenue free grant of the land, it cannot be said that 
there is a merger of the two differcnt rights, The two rights may 
very well lie in the same person without merger. We consider 
that in this case there has been no merger at all, 
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The resylt is that we declare that the property to be sold is the CIVIL 
pure zemindari rights which the mortgagors have ın the property ges 
and their right to the realisation of the Government revenue as — 


assignees thereof are not liable to be sold. 


We allow'the appeal, modiiy the decree of the Court below and 
order that the property as described above be sold. Having regard 
to all the circumstances of the casc, we order that the parties bear Afukerji. J. 
their own costs in this Court. 


LALLA BABU 
v. 

LAL 

BAHADUR. 





Appeal allowed. 


RUDRA PRATAP SINGH (Odzector) CIVIL 


VETSUS 
SHARDA MAHESH PRASAD SINGH (Decree-holder)." 


Civil Procedure Code (Act V of 1908), section 53—Provisions of — 
Decree against Hindu father—Son not impleaded in suti— SULAIMAN,]. 
Execution of after father’s death—Joint ancestral property in BOYS, J. 
the hands of the son—Decree-holder entitled to proceed against 
—Judginent-debt nol tainted with tnmorality or illegalty—Son 
to be treated as legal representative of the deceased suagment- 
debtor. 


Under section 53 of the new Code of Civil Procedure a 
decree-holder who had a decrec against a Hindu father can 
proceed in execution, after his death, against the joint ancestral 
property in the hands of the son and can treat the son as the 
legal representative of the judgment-debtor. 


A Hindu widow died soon after surrendering all her pro- 
petty in favour of the father of the present appellant. One 
R, the f&ther of the defendant-respondent, instituted a suit 
for recovery of possession of the said property claiming it by 
right of lineal primogeniture. Although the appellant was not 
impleadedd, he actually appeared as a witness for his father and 
also joined him in executing a security bond in order to obtain 
a temporary stay. The case was fought upto the Privy Council 
and ultimately R obtained the bulk of the property. ‘The 
judgment-debtor died before the judgment was delivered, Held, 
that &s the judgment-debt against the deceased was not tainted 
with immorality or illegality, it was open to the decree-holder 
to proceed in execution, against the ancestral property in the 
hands of the son which the Court was bound to treat as property 
of the deceased which had come to the hands of the son as his , 
legal representative. 


. * EXECUTION First APPEAL froma decree of BABU KAMESH- 
WAR NATH, Subordinate Judge of Mirzapur. 
Harendra Krishna Mukerji, for the appellant. 


Harnandan Prasad, for the respondent. 
* E, F. A. No. 330 of 1924. 
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, The judgment of the Court was delivered by r 


SULAIMAN, J.—This is an appeal by certain objectors arısıng 
out of an execution proceeding. Briefly stated the facts of the 
case are as follows :—A Hindu widow wasin possession of a large 
estate situated in the district of Mirzapur and in 1913 $he purported 
to surrender it in favour of Baijnath Prasad Singl¥ tne father of 
Babu Rudra Pratap Singh, the present appellant She died soon 
after and a suit was instituted by .Raja Tejbali Singh, the father of 
Raja Sharda Mahesh Prasad Singh, the defendant-respondent, for 
recovery of possession of the property claiming it by right of lineal 
primogeniture. He impleaded certain relations of Baijnath Prasad 
Singh who werc transferees from the widow but did not implead the 
present appellant, Babu Rudra Pratap Singh. In this suit we under- 
stand that the present appellant actually appeared as a witness for 
his father at some stage of the proceedings and also joined his father 
in executing a security bond in order to obtain a temporary stay. 
The case was fought up to the Privy Council. The ultimate result 
was that with the exception of certain moveable properties, the bulk 
of the property was given to Raja Tejbali Singh. Baijnath Prasad 
Singh died in January 1921 just before the judgment was pronounced 
by their Lordships of the Privy Council, though it is suggested on 
behalf of the respondent that he died after the arguments were over. 


The decree-holder has put the decree for costs in execution and 
has jattached the joint ancestral property in the hands of the present 
appellant who is the son of the deceased judgment-debtor. 


Two objections were raised on behalf of the objector: (1) that 
no credit had been given for Rs. 4,000 which had been deposited 
ın cash as security in the High Court, and (2) that the appellant 
was not the legal representative of the deceased judgment-debtor 
inasmuch as the previous suit had been contested by him in his per- 
sonal capacity. 

With regard to the sum of Rs. 4,000 there is no force in this 
appeal. The amount was deposited as security but has not yet been 
taken out by the decree-holder. He cannot, therefore, be called upon ` 
to give credit for 1t at once. If, however, he takes this amount out 
in execution of the decree, credit will of course have to be given 
for it. ° 


The main point raised in this appeal is that the appellant is not 
the legal representative of the deceased judgment-debtor. Before 
the passing of the new Code of Civil Procedure there was some 
conflict of opinion as to whether a decree-holder who had a decree 
against a Hindu father could proceed in execution after his death 
against the joint ancestral property in the hands of the son and could ' 
treat the son as the legal representative of his judgment-debtor. 
That controversy has now been set at rest by the inclusion of section 
53 in the new Code which provides that for the purpose of execution 
property in the hands of a sen or other descendant whsch ts liable 
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under Hinds law for the payment of the debt of a deceased ancestor, 
in respect of which a decree has been passed, shall be deemed to be 
property of the deceased which has come to the hands of the son or 
other descendant as his legal representative So the only point to 
consider is whether the property which is now to be attached is the 
property of the son or the other descendant, which is liable unde1 
the Hindu law for the payment of the debt of the deceased ancestor. 
The debt wasa judgment-debt against the father of the present 
appellant and there is nothing to suggest that it was in any way 
tainted with illegality or immorality. Baijnath Prasad Singh had 
obtained a surrender from a Hindu widow and he was pul in posses- 
sion. He was honestly contesting a claim brought by a third party 
and the present appellant also by his conduct approved of the defence 
raised -by his father. It has been suggested on behalf of the appellant 
that the litigation was a mere speculation and gambling. This 
contention cannot be accepted. The deceased had been put in pos- 
session by a qualified owner andas defendant he was resisting a 
claim brought by a person who might have failed to establish his 
right. There is no question of fraud or collusion and it is, therefore, 
impossible to say that the judgment-debt against Banath Prasad 
Singh was tainted with immorality or illegality. It is open to the 
decree-holder to proceed in execution against the ancestral property 
in the hands of the son which the Court is bound to treat as property 
of the deceased which has come to the hands of the son as his legal 
representative. The objection, therefore, has no force and must be 
overruled. 
The result is that this appeal fails and is dismissed with costs. 


Appeal dismissed. 


; FULL BENCH. 





A VAKIL~—IN THE MATTER OF * 


Legal Practitioners Act (18 of 1879)—Unprofessional conduct, 
what amounts to—Cross-examination of wiiness— Counsel's dut 
and res ponsibility—Vakil pe personal tli will into plead: 
ings with intent to insuli and defame. 

Where questions to credit are material, questions however 
damaging, may be put and must be answered, but counsel must 
always safeguard himself by being able to show that he 

. had reasonable ground for believing in the charges which 
he in his cross-examination makes against a witness. 

Where with a view ” to insult and defame the witness, 
who was a Mukhtar by profession, a Vakil maliciously drafted a 
written statement containing insulting and defamatory charges 

* Misc. Case Nowr16 of 1ya5. 
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which the Vakil knew were unfounded in fact, and subse- 
quently, in his cross-examination, the said Vakil, knowing 
perfectly well that there was not the slightest shadow of found- 
ation for the allegation, asked the witness in open court: ‘‘ Did 
you not havea notice served on you under section 476 of 
Criminal Procedure Code...... r”, held, that phe Vakil was 
guilty of unprofessional conduct. 

The regrettable practice of making reckless charges and in- 
dulging in terms of abuse in drafting pleadings depricated and 
disapproved, 


G. W. Dillon, for the Crown. 
Iqbal Ahmad and Uma Shankar Bajpai, for the opposite-party. 
The judgment of the Court was delivered by 


MEARS, C J.—Mr. Iqbal Ahmad.—There is no doubt that you 
and the counsel who have represented the respondent have acted 
wisely in the course which has been followed. We wish this case 
to be clearly understood and not to be twisted into something quite 
different from the reality. It is not a case in which we have asked 
the respondent to come forward and to justify a pleading which he 
had a perfect right to make; it is a case of quite a different nature. 
A client who consults a counsel and who requires a plaint or written 
statement to be drafted instructs the counsel as to the facts of the 
desired document. It unfortunately does not always happen that 
those facts are true, but from the counsel’s point of view that is not 
a material matter, and indeed if one looks at pleadings in cases 
generally it is obvious that a plaint and the written statement cannot 
both be true because an issue or issues arise out of the denials of the 
truth of the averments on one side or the other and that enables 
the case to be fought upon clear lines. A counsel is entitled to 
accept the instructions of the client subject to this, that, as a matter 
of prudence and for one’s own reputation, it is not well to associate 
oneself with reckless charges of fraud and criminality or to indulge 
in abuse; and counsel should explain to clients that these charges, 
if unproved, gravely injure the case, and prejudice the Judge. 
Counsel is not supposed to go hunting here, there and everywhere 
to test by extraneous cricumstances the veracity of his client. It 
cannot be done, nor is it the practice to doit. Counsel have to 
depend upon the statement that the client makes, the penalty being 
that, if the client is not telling the truth, he may probably lose the 
case. In those circumstances the rule is that the client is entitled 
to have the particular document drafted according to the instructions 
given. But that is not the case here in the slightest degree. This 
case is, as set out in the order calling upon the respondent to show 
cause, a charge that he maliciously drafted the third written state- ° 
ment at a time when he had the fullest and most abundant proof, 
as it happened, that those statements ought not to be repeated, and 
had to his knowledge no foundation in fact. It is part of the Ctown’s 
case that the respondent had seme cause for feeling a giievance with 
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Mr. Indar „Prasad, and that he sought this method, under the pro- 
tection of what he supposed to be a privileged document, for 
maliciously taking the opportunity of insulting and defaming Mr. 
Indar Prasad and alleging criminal acts against him. To our minds 
the written ąstatement, although there has been along discussion 
about it, A for the passage about the Finger Print Bureau which 
may well be regarded as a dishonest statement, is not so important 
as the question put to Mr. Indar Prasad by the respondent as to 
section 476. We think, however, that there is a good deal to be 
said on the ground of the written statement being a malicious 
document. 


Mr. Indar Prasad went into the box for the third time in this 
series of cases, and for the fifth time on the question of promissory 
notes of husband or wife, and on the fifth occasion when he was in 
the box (he having been successful in all the four previous cases) the 
respondent, knowing perfectly well that there was not the slightest 
shadow of foundation for the allegation, said to this Mukhtar in open 
court: “Did you not have a notice served on you under section 476 
in Musammat Chillo’s case?” Mr. Indar Prasad quite truthfully 
said, “No. ’ That was a wicked thing to ask of a man of the same 
type of profession, in’ his own native town, a man who was probably 
finding it quite hard enough to make a livelihood, when Raj Bahadur 
knew full well that no notice had been seived because he himself 
had been the counsel for Musammat Chillo in the execution pro- 
ceedings and in the appeal out of which the notice was suggested 
to have been served. 


That was an unprovoked, unfounded attack, an attack that no 
liberty of counsel justifies, and one which has not been attempted to 
be justified. That is the view that we have taken of this matter, and 
on that view our decision would have been given. When, however, 
a respondent comes in, even as late in the day as this respondent, 
and tells us*that the apology which his counsel has read is a sincere 
apology, (and that we hope includesa determination not to do this 
sort of thing again), it behoves us to take various matters into con- 
sideration. Onc matter undoubtedly that has to be borne in mind is 
the very unfortunate circumstance that nine pleadings out of ten 
contain reckless charges and terms of abuse which have nothing to 
do with the case. One must take that regrettable practice into 
account. a 


We have considered the whole matter. We certainly hope that 
it wil be a lesson, not only to the respondent, but to everybody celse, 


. mot to import personal ill will into pleadings, and especially to 


refrain from making chargeseto witnesses for which there is no con- 
ceivable ground. It may become the positive duty of counsel to tear 
a man’s character into pieces if his character is in issue, but only 
when the fullest and clearest material exist. It would have been 
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the respondent’s positive duty to have put the question about section 
476 to Mr. Indar Prasad if the fact was true and he had proof of it, 
and he was entitled to ask Indar Prasad any further questions that 
would have destroyed Indar Prasad’s credit and shown that Indar 
Prasad was a man whose word could not be believed provided always 
that he had good grounds for his questions. He hag, however, no 
grounds at all for attacking the entire honesty of Mr. Indar Prasad. 
No counsel is justified, for instance, in opening the Indian Penal Code 
and asking without the least information to support it, “ Were you 
not charged with bigamy? (No). Were.you not charged with 
murder ? (No) ; and so on. Where questions to credit are material, 
questions, however damaging, may be put and must be answered, 
but counsel must always safeguard himself by being able to show 
that he had reasonable ground for believing in the charges which he 
in his crogss-examination makes against a witness. No questions 
attacking a witness’s honour should be put, unless and until counsel 
by inquiry has satisfied himself that the damaging fact is well founded, 
and this he ought to do before he comes into court. We have said 
enough, and we are content to accept the apology, and we trust, if 
there has been bad feeling between the parties in the past, that 
there will be no further bad fceling and no further manifestations of 
enmity by or between the principal parties and their relatives. There 
will, therefore, be no order on this ule except that it will be recorded 
that the respondent made the apology through his counsel, and has 
to pay the costs. 


The office will communicate with the respondent with regard to 
the payment of the fee of the Government Advocate and the costs 
of the attendance of Mr. Indar Prasad. The respondent undertakes, 
through his counsel, to pay whatever sum the office may fix, within 
seven days from the receipt of the notice. F 
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THE UNION BANK ALLAHABAD LTD, SIVIL 


N LIQUIDATION) —IN THE MATTER OF.* 1925 


I 
Indian compe Act, 1913, section 235—A pplication by liquidatar 
—Bank in liquidation, Directors and Auditor of —Charged with  warsu, J. 
hoving mis-spent Bank’s monies—Acled in good faith and honest- Muxeryi, J. 
ly but trusted imphcitly a fraudulent manager—Bank’s funds 
invested in bad securities and fat diwidends paid out of capital— 
Directors guslty of breach of the Articles of Association— 
Liability of —Money mis-speni io be made good—Auditor guilty 
of reckless conduct although honest—Balance-sheets signed 
as correct without ascertaining facts—Liability of—Whether 
liquidator’s claim barred by limilation—Aris. 36, 115 and 116 
wapplicable—Art. 120—A pplicabrlity of. 


On a liquidator’s application, made under section 235 of the 
Indian Companies Act, 1913, calling upon the Auditor and the 
late Directors of a Bank (in liquidation, to make good a large 
sum of Rs. 1,41,000 odd on the ground that, between themselves, 
they had allowed so much money of the Company to be mis- 
spent, the defence raised, on behalf of the Directors, was (1) 
that as the liquidator had no existence at the date on which the 
amounts claimed were said to have been mis-spent, the appli- 
cation was time-barred and (2) that as the Directors had acted 
in good faith and honestly, they were not liable. It was found 
that the defendants were not guilty of any conscious fraud but 
had acted under the direction of a dishonest manager in whose 
honesty and ability they had blind faith. Under the Articles 
of Association the Directors undertook to supervise and con- 
trol everything relating to the affairs of the Company, but they 
were absolutely ignorant of the true state of the Company’s 
affairs with the result that the Company’s funds were invested 
on bad securities and although the Company was running heavy 
losses year after year yet dividends had been continuously 
declared” out of its capital. A substantial business of the 
Company was that of granting loans upon ornaments but at the 
date of liquidation, the Company had almost no securities in 
its possession against a liability of more than 2 lacs, ‘The 
Auditor, whose bona fides were as clear as those of the Directors, 
had Ween, on his own admission, carelessly signing, as correct, 
balance-sheets which contained false items, 


Held, that as the Dir€ctors had not acted reasonably, they 
were liable under section 235 of the Indian Companies Act, 
1913, and that as they had failed to discharge the onus which 
the law imposed upon them by section 281, they must make 

e good the dividends which were paid out of the capital. 


Held, also, that the Aaditor had not acted in accordance 
with his duty and was, therefore, liable for the dividends which 
were declared during his auditorship. 


*Misc, Casc No. 340 of 1924 
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Inve National Funds Assurance Company, 10 Ch. Div., 
118, In re Oxford Benefit Building and Investment Sociely, 
3g Ch. Div., 502 and Leeds siale, Building and Invesiment 
Company v. Shepherd, 36 Ch. Div., 787, In re Sharpe, In re 
Benett, Masonic and General Life Assurance Company v. 
Sharpe, 1 Ch. Div., 154, In re National Bank of fWales Lid., 
2 Ch. Div., 629 and Prefontine v. Granier, [19d7] A. C., tos, 
referred to. 


The business of an Auditor is to ascertain and state the true 
financial pos tion of a Company at the time of the audit. He 
must take reasonable care to ascertain that the books of the 
Company show its true financial position. Unless he does 
this, his audit would be worse than an idle farce. In re London 
and General Bank (No. 2), [1895] 2 Ch. Div., 682, referred 
to and followed. 


Held, further, that inasmuch as the liquidator’s claim was not 
independent of contract Art. 36 did not apply, nor did Arts. 
118 or 116 apply because they dealt with claims for compen- 
sation made in respect of a specific breach of a specific con- 
tract made by one or more individuals with the person making 
the claim. If any article was tobe applied atall, it was Art. 120, 
but giving the best effect to the apparent intention disclosed 
by the language used by the Legislature, it was only a statutory 
bar to the right of the liquidator to make his application 
against a defaulting Director and that whatever article was 
applicable, the time began to run from the date when the liqui- 
dation took place when the liquidator first had thé right vested 
in him. Consequently, the application was not time-barred. 


Bank of Multan v. Hukum Chand, 71 1. C. 899, dissented 


from, 
The facts of the case are fully set out in the judgments. 
H. C. Desanges, for the Official Liquidator. ° 


Peary Lal Banerji and Shiva Prasad Sinha, for the Directors. 
The following judgments were delivered :— é 


WALSH, J.—This is a claim by the Liquidator of the Allahabad 
Union Bank Ld.,in liquidation, against several Directors, and also 
against a Director, who, in the later years of the Bank’s existence, 
became Auditor, for various alleged acts of mis-application of the 
Company's funds, and of misfeasance under section 235 of the 
Indian Companies Act of 1913. The particulars originally filed 
show a claim of Rs. 1,41,000 odd representing the cumulative liabili 
ty of all the Directors in respect of all the charges. That total is 
divided into three classes, namely a sum for payment of dividends 
year after year when the Company was making no profit but a loss, 
and, therefore, out of capital, a further large sum of Rs. 56,000 des 
cribed as value of grain but being in fact an alleged loss which the 
Company suffered by reason of the failure of certain of the Directors 
to obtain adequate security by way of grain from a Company called 
the Annapurna Company Ld., and a further item stated at Rs. 42,000 
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described as a floating account. The latter claim was withdrawn in 
the course of the proceedings on the ground, as we understood it, 
that it was included in the mis-statements contained in the accounts 
in the Company’s books and if it really represented asum of money 
which had Wisappeared, it was for the purposes of this section 
included in &nd therefore overlapped the dividends which have 
been alleged to have been improperly paid. With regard to the 
second item, namely the loss which the Company incurred through 
the failure of certain of the Directors to obtain adequate security 
over the grain, we have come to the conclusion that although some 
of the Directors cannot be acquitted of the charge of negligence 
in respect of this matter, and although as will appear hereafter, we 
are of opinion that the circumstances connected with this transaction 
were such as to put them on enquiry and to arouse their suspicion 
as to the way in which the business of the Bank was being carried 
on, on the other hand, the evidence which the Liquidator has been 
able to lay before us falls short of satisfying us that any amount of 
grain which the Annapurna Company had control of free from 
encumbrance, and which it could have by proper steps taken on the 
part of the Directors of the Bank, given as good security to the Bank, 
can be identified so as to be described as a direct loss resulting to 
the Company due to any specific act, or omission of which any 
particular Directo: or Directors can be said to have been guilty. 
We are, therefore, in substance, called upon only to deal with the very 
serious claim amounting to nearly Rs. 50,000 improperly paid by 
way of dividend which the Liquidator makes under this section 
against the various Directors jointly and severally who can be shown 
to be legally responsible for that undoubted loss. The matter has 
been very fully discussed before us both on the accounts, the report 
of the Liquigator and the conduct of each of the Directors res- 
pectively and on the legal aspect of the matter, assuming that the 
Directors, as we held, acted honestly, that is to say, without being 
guilty of any*conscious fraud. Almost all the relevant English cases 
have been brought “out in review before us with a view to showing 
what is the real legal test. I should have preferred to have taken 
time to consider my judgment:but I am prohibited {rom so doing by 
the fact that this is the last day upon which it is possible for me to 
sit in this court for at least another six months and it would be 
obviously undesirable from every point of view to postpone our 
decision in the matter espedially having regard to the fact that the 
court is unanimous with regard to all the matters which we have to 
decide. It seems to us that in the end the test of legal liability 
must depend upon our application of section 281 of the Companies 
* Act to the established facts of this case, although in discharging that 
duty it is no doubt useful for” the court to be guided by the way in 
which higher authorities have regarded this subject in other cases 
of the same or of similar character. If we come to the conclusion, 
as we do, that the monies of the Company were misapplied by being 
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distributed to the share-holders in the shape of dividends or profits, 
when in fact no profits were being earned and that, therefore, such 
monies were part of the Company's capital and that such conduct on 
the part of the Directors was a breach of the Company's articles, a 
misapplication of the Company’s funds, and a breach a bie trust as 
the law holds Directors of a Company to be under, we fthen have to 


„consider under section 281 whether in regard to each of these 


Directors who took part in such breach of trust, he has acted not only 
honestly, but also reasonably so as to show that he ought fairly to be 
excused for such breach of trust. 


The story of the case is a painful and pathetic one. The Union 
Bank was established in 1905 witha nominal capital of Rs. 20,000 
which was subsequey ly increased, and in a modest way appears to 
have done in its early stages, fairly satisfactory business and slowly 
to have earned a reputation and the confidence, at any rate, of the 
Bengali community, which is avery large one in Allahabad. The 
founder and moving spirit, and, as it is now shown, the master of 
its destinies was one Kedar Nath Mitra, himself a Bengali, a man 
no doubt of ability in whom everybody who knew him believed and 
in whose honesty his colleagues, friends, and persons associated 
with him in business placed confidence. The task of the Liquidator 
in this case, and the task of the Court, and the burden of meeting 
the charge thrown upon the Directors, have not been rendered less 
onerous by the mysterious disappearance of this man. The company 
winding up, a Judge of this Court issued a warrant for his arrest. 
The Criminal Investigation Department have done their best to find 
him. The properties which he is alleged to possess and to have 
acquired from his ill-gotten gains out of this Company have been 
attached, but since June 1924 he has vanished, it may be said, from 
off the face of the earth, and nobody seems to have thee faintest idea 
what has become of him. It is to be put to the credit of the Directors 
charged in this case, and the main question which arises for decision 
is whether that fact affords them a complete defence or hot that they 
and the share-holders and the creditors and depositors have been 
brought into the disaster which has attended the Bank by misplaced 
confidence in this undoubted knave. 


One or two general observations seem to be relevant. *Company 
business as understood and worked on a very large scale by business 
men in England is not understood and nebody would suggest that it 
was understood in India, and particularly in Allahabad to the same 
extent. Itis to some extent and was no doubt to some of the 
gentlemen conceined in this Company to a considerable extent, 
unfamiliar ground. It is also relevant to observe that the Unioh . 
Bank Ld., is not such an institution assordinarily understood by the 
word “ Bank”. It had no investments in the ordinary sense of the 
word, no gillt-edge securities, no current accounts or anything subs 
tantial in the way of current accounts, and nothing in the way of 
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a large floating cash balance passing betwcen itself and its customers 
daily, such as an ordinary old-fashioned Bank has witha large number 
of customers on its books dealing with it on current account. It 
was, if we may use the expression, a sort of glorified money-lender, 
or bania hoNing itself out to the Bengali community as willing to 
take charge of their savings on fixed deposit with a satisfactory rate 
of interest and to take care of those savings so common to many 
members of the Indian community which are put on one side to provide 
for the important domestic event, which occurs to most of them, of 
marrying their children. But the substratum of its business, and 
the source to which it looked for any profit which it could reasonably 
hope to make at any time, took the form of loans to customers upon 
securities. Now it does not require a high degree of business 
training or even of education to appreciate that the essence of such 
a business and the hope of its success must depend in the long run, 
as a matter of daily consideration by those responsible for its conduct, 
upon the solvency of the debtors to whom the money is lent, and 
the adequacy of the security which they are prepared to give. A 
bank of this kind, or a money-lender who contented himself with 
lending money at random without regard to the solvency of the 
customers and without requiring either adequate or any security 
at all, would merely be rushing to his own ruin, and it cannot be 
disputed in considering the conduct of this particular Bank that if il 
was to make any profit at all, its debtors ought to be responsible 
persons who were able to keep up their payments of interest or who, 
if they got into arrears, had provided security adequate to enable 
the Bank to recoup its original loan with a reasonable profit by way 
of interest thereon. The Memorandum of Association describes 
the objects as including every description of banking, trading and 
mercantile speculation, and to any body acquainted with this 
class of business in India, 11 is common knowledge that banking 
business of this kind is largely done by the deposit of ornaments, 
and the substantial business of this Company was that of 
granting loans upon ornaments. That this part of the business 
was not only the principal feature, but was also intended to be 
controlled by the Directors so that the Manager in carrying out 
the daily transactions of the Bank should not havea free hand, 
1s clearly’ shown by Articles 74 and 75 which restrict his powers in 
that respect. One further observation ought to be made, because 
it has an essential bearing orf testing the degree of diligence and due 
care which these Directors from time to time exercised. The 
premises of the Bank were not ona large scale. Originally the 
Bank and also the Annapuina Company Ld. of which Kedar Nath 
was also the moving spirit and which figures to some extent in this 
case, were both of them situate in a room in the actual house in 
which he resided, such rogm constituting the offices of the two 
companies. There Kedar Nath Mitra, who was toa large extent 
the Company’s Secretary and to some extent his own clerk, was 
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always to be found and transacted the daily business of the Bank. 
There were kept under the same roof in a safe or locked almirah 
some such modest receptacle as was considered safe and convenient, 
such ornaments as the Bank held by way of security against its 
debtors. There also the Board Meetings of the presios were 
held. So that if, for example, at the time of the distussion of any 
monthly statement or abstract or at the time of the preparation or 
discussion of the balance-sheet, the amount of securities by way of 
ornaments which the Bank held, and which they ought to have held 
having regard to the loans which they had issued, was to be tested, 
all that was required was for one of the Directors to ask Kedar Nath 
Mitra to open the safe or almirah and show them what was there, 
and it would not be difficult for anybody to know whether the 
accumulated ornaments deposited in this Bank by way of security 
amounted at any one time to a lac of rupees or anything like that 
sum or whether they represented in value no more than Rs. 20,000 
or Rs. 10,000. That observation is important because the Directors 
are not charged here with breach of duty in failing to obtain or make 
an accuiate valuation of actual securities, which they took after 
having accepted security by way of ornaments nor is it said that 
they failed to take care to prevent such an accident as may happen 
such as a sudden theft or adishonest Manager surreptitiously and 
suddenly removing a large quantity of such securities. The charge 
against them substantially is that they carried on unprofitable 
business and allowed Kedar Nath Mitra to make loans of large sums 
to worthless insolvent debtors. Ifthe Directors had troubled to 
enquire into even their names, they would have known at once that 
many were unable to pay and that large sums were issued by way 
of loans without any security whatever. So that at any time during 
the years in respect of which these Directors are gcharged with 
neglect of their duty, a comparison of the paper statements of 
securities in possession of the Bank with the actual ornaments at 
that time in existence within the four walls of the Bank's premises, 
would have shown that the Bank was unsecured and on the road 
to ruin. The relevant articles to which our attention has also been 
drawn are Article 81 dealing with payments of dividends, Article 88 
dealing with the keeping of accounts and of the monies received 
and Article 73 dealing with the relation of the Manager to the 
Directors and the superintendence and control which they under- 
took to exercise over him. : 

With regard to the history of the Bank and its financial posi- 
tion from timeto time and the causes which brought about 
its failure, the Liquidator’s report, was admitted in evidence 
with the consent of the’ Advocate for the defendants, and of Mr.’ 
B. L. De who appeared in person, as showing accurately the figures 
to be found in the books subject to the defendants’ objections to 
any omission, modification, addition or explanation which they might 
establish by their evidence and from the report and from the evidence 
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of Mr. Maurice Govia who although not actually responsible for the CIVIL 
report, has worked as the representative of the Liquidator in 
Allahabad and investigated the affairs of the Company on behalf of 
the Liquidator—the principal of the firm himself being unfortunately ae UNION 
prevented from giving evidence by indisposition—it was clearly estab- ary noe AD 
lished, and noWchallenged by the defendants, that although possibly LTD. 
profits were made in the carly years of the Company’s existence —to 
what extent he was unable to say—all profit ceased in the year 1915, 
and that from that year the Company was carrying on at a loss. 
Inasmuch as it was paying a large dividend throughout the course of 
the years with which we have to deal, namely 1915 to 1923, things 
were slowly but steadily going from bad to worse, and at the date of the 
liquidation, it had substantially no securities in its possession against a 
liability of considerably more than 2 lacs. The Liquidator says that 
such ornaments as there had been in the possession of the Company 
as against this liability of 2 lacs, namely about Rs. 21,000, had been 
surreptitiously and dishonestly re-mortgaged by Kedar Nath for his 
own purpose to other persons. This transaction of re-mortgaging was 
to some exlent authorised by a resolution of the Directors. It has 
formed the subject of another litigation between the Liquidator and 
the sub-mortgagee, and need not be further considered as ıt has no 
real bearing on the question we have to determine. It merely illus- 
trates one of those acts of a dishonest Manager which the most 
competent Board of Directors exercising due care may be unable to 
prevent. That is to say, they may authorise by a resolution the 
raising of a loan on security to a limited amount, and thereby give a 
dishonest Manager an opportunity of surreptitiously misappropriating 
gecurities not covered by the resolution and so rob the Company. 
The Directors are not charged in regard to this matter, but an 
inspection of the balance-sheets from year to year shows, when the 
statements in°them are compared with the state of things disclosed 
when the Company came to grief, a startling contrast and a state of 

things, the knowledge of which could not have been withheld from 

any Director who took the least trouble to acquaint himself with the 

affairs of the Bank. The Company were paying and advertising 
themselves as paying to depositors 64% interest on fixed deposits 

for 12 months, 54% on 9 months deposit, 44% on 6 months, and no 

less than 64% on the Family Endowment Fund. They were at the 

same time paying to their shars-holders dividends varying in the years 

with which we have to deal ketween 9% and 73% on paid-up capital 

of about Rs. 64,000. They were advertising on the front page of 

their balance-sheet a yearly increasing working capital which amounted e 

in the last year to Rs. 2,18,743. That sum represented the tota 

. of the paid-up capital to which I have just referred and of the amounts 

of deposits and Endowment Rund which the public and their customers 

had entrusted to them. Substantially as against this liability ‘the 

Bank was said to hold assets in the form of debts considered good, 

in respect of which the Bank was fully secured in the last year stated 
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at Rs. 2,18,600. The truth about that is that year after year nobody 
could possibly have consideied the majority of these debts to be good 
at all. In substance, the only person who knew anything about them 
was Kedar Nath Mitra, and, as will appear in a moment, he knew 
perfectly well that a very large quantity of them were hppelessly bad. 
The Directors, as appears from their admissions, knew nothing what- 
ever about them at all and certainly never considered them, and as to 
the securities, they never took the trouble to enquire into or to see 
the ornaments which were actually in the Bank’s premises visible 
to the eye and which were the only goods which the Bank purported 
to hold. Itis idle to contend that the Directors were not expected 
to exercise some judgment with regard to the acceptance of loans 
on security. No complaint, as I have already stated, is made in this 
charge against them that they are not experts in jewellery and that 
they have failed to estimate the value of the securities accurately. 
But from time to time loans were submitted to them for their 
approval and a statement was made of the security offered, and such 
matters were of course in the strict conduct of business bound to be 
submitted to them because of Articles 74 and 75. But a very simple 
calculation will show that the amounts which each Director yearly 
stated to be debts fully secured, had no relation whatever to the 
amount of actual loans which they had approved during the past 12 
months. It is admitted that not one of these Directors ever asked 
a question of the Manager with regard to the names of the customers, 
the character of the customers, their position in life, or the securities 
which they had either individually or cumulatively deposited with 
the Bank. If any single Director had spent a casual half hour either 
in perusing the list of the debtors, or in calling for the security or in 
looking at the books of the Company in which the debtors’ names 
appeared, he must have discovered certain obvious facts. To take 
one salient illustration, amongst the debts alleged to have been fully 
secured and entered in the Company’s books as an asset was at the 
time of the liquidation an accumulated liability of principal and 
interest due to the Union Bank from the Tata Industrial Bank. At 
the time when these entries were made and the Tata Industrial 
Bank was being treated asa debtor of the Union Bank, the Tata 
Industrial Bank, itis not too much to say, was known by name 
throughout India asa substantial and, as far as the publit knew, a 
very flourishing concern in Bombay bearing the name ofa dis- 
tinguished and successful man of business in Bombay. It is not 
disputed that the notion of the Tata Industrial Bank coming to 
Allahabad to borrow money from the Union Bank, was ridiculous 
upon the face of it, and would be bound to arouse the suspicion of 
any body. The account of the Tata Industrial Bank showed that: 
they had borrowed from-time to time nôt very large sums, Rs. 1,500 
or Rs. 2,000 or perhaps even more and that they had agreed to pay 
for the advantage a high rate of interest. Of course they never 
paid a pice, because they had never borrowed the money. But the 
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account, if dooked at, shows on the face of it that they were in 
default and although there were cash entries suggesting that they 
had made payments, which took the original date of the loan out of 
the mischief gf the statute of limitation, the principal and high rate 
of interest \: running against them year by year so that 
the ultimate result bore to the original loan the proportion which is 
only to be found where an exhorbitant money-lender is charging a 
high rate of compound interest against a poor defaulting debtor in 
need of immediate cash. Mr. De, who was a Director during a large 
portion of the currency of this loan, and the Auditor who included 
it in the debts fully secured, and therefore the assets of the Bank, 
said about this : “ If I had properly examined the accounts, I would 
have found that the Tata Bank had not paid a farthing of interest. 
I think it was my duty to have insisted upon an explanation why 
the Tata Bank had not paida pice. It would have aroused the 
suspicion of any ordinary man. The entry against the Tata Bank 
now looks to me as a palpable sham. I did not take the slightest 
trouble to ask the Manager, Kedar Nath Mitra, the history of this 
debt’. Itis inconceivable how any Auditor doing his duty could 
possibly, finding the Tata Industrial Bank defaulters to such a large 
amount at such a high rate of interest with a small concern like the 
Union Bank in Allahabad, have failed to ask the Manager about it. 
The same observation applies to all the Directors who failed, as they 
did undoubtedly fail, to ascertain from the Manager the names of 
their customers. Had one of them discovered this fact, he must 
have known at once that the Bank’s business was being fraudulently 
conducted. The Directors’ attention was specifically called to the 
Tata Industrial Bank in this way. Kedar Nath Mitra suggested to 
the Board, on the 19th of March, 1919, as appears in the evidence, 
that he shouldebe allowed to invest the money of the Union Bank 
in the purchase of one hundred Tata Industrial shares. The fact 
is that this 1s almost the only attempt the Directors ever made to 
invest any part of the capital of the Bank in outside security, 
if not the only. The Directors in 1919, and those who approved 
the next balance-sheet, never took the least trouble to ascertain 
whether these shares had been purchased ın whose name they 
were, and where they were kept. They were never seen. 
All we know about them is that according to the statement of the 
Company with which the Tata Bank has now been amalga- 
mated, shares of the Tata? Bank were purchased from Kedar 
Nath Mitra at some subsequent date, and the money was paid to 
Kedar Nath Mitra’s agent in Bombay That investment of the 
Union Bank authorised by the Directors apparently went straight 
‘into the pocket of Kedar Nath Mitra, and no one appeared to take 
any trouble to ascertain where the shares were, nor was the invest- 
ment specially referred to in the subsequent balance-sheet. But one 
would haye thought that a transaction out of the ordinary course of 
the Bank’s business of that kind placed upon the Directors the 
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business duty to see that it was carried out and if, as I have already 
pointed out, the name of the Bank had been searched for in the books 
of the Company, the state of this fictitious account would have been 
discovered. It is true to say and we accept the view that if the 
Directors had discovered the truth or anything like $, they would 
have immediately put down their foot and brought’ it to an end. 
The same observation, as has been made about the Tata Bank, may 


.be made about the series of family loans which at the date of the 


liquidation were outstanding against Kedar Nath Mitra’s family. 
These loans included a deceased brother, a penniless brother, who 
has admitted inthis court that he signed a promissory note for 
Rs. 5,000 for an alleged loan made to him by Kedar Nath Mitra 
when no money passed at all and Kedar Nath Mitra’s wife. The 
total amount of irrecoverable loans advanced by the Company 
through Keclar Nath Mitra to his own family together with accu- 
mulated interest amounts to Rs. 56,172. That figure includes his 
own overdraft of Ks. 18,000. Here again it must be observed that 
this class of debt which the Directors unknowingly permitted to be 
entered in the balance-sheets as debts fully secured, was not a sudden 
phase. They were all debts long outstanding carried forward year 
by year with the accumulation of interest which added to the total 
liability appearing year by year in the Company’s books represented 
a large portion of the apparently substantial business of the Bank. 
When it is said against the Directors that this money, alleged to 
have been lent to the Tata Bank and alleged to have been lent to 
the family of Kedar Nath Mitra, simply went into the pocket of the 
Managing Director and was a dead loss to the Company, cana 


” Director be heard to say: “We knew nothing of all this, because 


we did nothing, we asked no questions, we never knew who the 
debtors of the Bank were, we never troubled to ascegtain what the 
securities were which the Bank held.” To pay as the Bank pur- 
ported to pay a high rate of interest to depositors and a large yearly 
dividend, the Bank must have been earning a substantial gross profit. 
It could not do the business, and pay the dividends, which it was 
doing without earning substantial profits. Where did the Directors 
suppose that these large profits were coming from? The law, 
according to my view, clearly established by the authorities in the 
English reports, makes them at any rate fiduciary custodians of the 
money entrusted to the company by the depositors, and of the 
ordinary capital subscribed by the ghare-holders, and the more 
satisfactory on the face of it, the more glowing in character the 
success of the Bank appeared to be, the more the Directors, one 
would have thought, were called upon as ordinary sesponsible bysi- 
ness men to satisfy themselves that these large profits were really’ 
being made. In the course of the cross-examination of Mr. Govia 
a question was put to him suggesting that a Bank might in the case 
ofa good debtor treatas realized, income due by way of interest 
which had not been paid or, jn other words, that according to sound 
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banking bysiness, it is legitimate in the case of a good debtor to 
treat as profit earned that which has accrued due although it 
has not been paid, and Mr. Govia said that he would not be 
surprised if he found that Banks were in the habit of doing that. 
But of coursa Bank can only justify doing that, and the Direc- 
tors can o justify a payment out of profits, which means 
realised profits. If they have satisfied themselves that the debtor, 
whose particula: liability for interest bas fallen due but has not 
been paid, isa man whose liability is as good as cash, and if in 
a succeeding year he again does not pay, it is their duty to 
write that off as a loss in the following year's profit and loss 
account until the sum is realised. That is to say, that which 
is a legitimate risk fora business man to take in a sound business 
concern, can only be justified where the Directors have taken reason- 
able care to satisfy themselves that the debtor is a solvent person, 
and that though he is temporarily in arrears, the liability is a good 
one, and it seems to me that where it is shown afterwards that the 
debt was a bad one, a Director cannot escape from liability by 
merely saying : “ I shut my eyes. I knew nothing about the debtor. 
It did not matter to me whether it was good or bad. I knew nothing 
about it.” In matters of this kind it seems to me as an ordinary 
business consideration, that the share-holders must be taken to say to 
the Directors: “ We select you as Directors and we entrust all our 
monies- and the management ot our interest with you, and we look 
to you to protect us.” Taking the last year or two as an illustration 
of the extent to which the capital had disappeared, the working 
capital, as I have already mentioned, is there shown to be some- 
thing more than two lacs. That capital is a security to the depositors 
who look for payment of the amounts which they have deposited, 
to the creditors who look to the Bank for payment of what is duc 
to them, and to the share-holders who look for recoupment of their 
investments. Taking a general view of the matter, it appears that in 
this case something more than half a Jac, namely Rs. 56,000, dis- 
appeared in the loan to the Mitra family, something like Rs 56,000 
or more than half a lac, disappeared in the bad debt which was never 
secured, of the Annapurna Company ; something like Rs. 4,000 a 
year, representing, according to the evidence ot the liquidator, the 
actual loss*that this company was making multiplied by the 9 years 
with which we are concerned brings the figure to about Rs. 36,000 : 
while the amount which was divided between the share-holders in 
dividends during the same period amounts to nearly 45,000 rupees. 
Without being able at this date to affirm positively, one can only 
say that these calculations appear to explain the disappearance of the 
capital which year by year the Directors were showing to the share- 
holders, the depositors, and otBer creditors, was in the possession of 
the Bank fully secured. The liquidator in the course of his evidence 
Showed how he arrived at the conclusion that the Company was 
carrying on at a loss. He drew our attention to the fact that at the 
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end of 1917 the total arrears of interest were Rs: 30,819 but the 
way he put it was this. The interest which was actually paid by 
the debtors to the Bank in 1917, as shown by the books, was Rs. 4,660 
as against expenses of Rs. 8,600 showing that on the actual working 
of the business there was a loss of Rs 4,000 per annuif, and inspite 
of that a dividend was declared of Rs 4,464. He*further stated 
that a study of the books show that in order to justify on the face of 
the books the payment of these dividends, the interest which they 
were earning was roughly speaking 1/5th of the outstanding princi- 
pal, or, in other words, 20% on the outstanding loans, and he also 
showed that a careful examination of the books by the Auditor or 
any Director, who was desirous of checking the monthly statements 
or the yearly balance-sheet, would have shown, for cxample, that 
whereas in the year 1919 Rs. 11,862 was due as interest, only 
Rs. 5,000 was realised, in 1920 where Rs. 13,034 was due by way 
of interest, only Rs 3,964 was realised, in 1921 whereas Rs. 13,638 
was due by way of interest, only Rs. 5,256 was realised. It seems 
to me that all this, which appears from a cursory examination of the 
books, throws upon the Directors, the defendants to this charge, the 
onus of showing that they acted reasonably and had real grounds 
such as would operate upon the minds of business men, for believing 
that these false balance-sheets and false statements, that had been 
published, were really true. They have said over and over again—it 
is not necessary to repeat at length their depositions—that they had 
no reason to suspect. Mr. Ghose, for example, who was a Director 
throughout the whole period, and whose attitude fairly represents 
that of the others, said : “ Had I looked at the books, I would have 
come to know the state of things. I never saw the Tata shares. I 
never saw any security. Idid not know anything about them, and I 
did not know anything about the ornaments which the Bank held. 
I did my best at the meetings. I had no reason to suspect that 
anything was wrong” From time to time it does appear that an 
effort was made by individuals to keep some check upon the conduct 
of the Manager. In 1915 a Mr. Bhargava complained, and wrote a 
note in the minute book of the general meeting of share-holders, 
drawing the attention of the share-holders to doubtful debts, and 
saying that dividends should not be paid out of capital, and that the 
Articles of Association had been ignored. It is not clearly shown 
that this protest was brought home to any of the persons before us, 
as none of them, it appears, were Directors at that time. But it 
merely illustrates the sort of standard which a business man would 
ordinarily set himself as a Director who undertook to the share- 
holders to look after the business and control the management. 
Again in 1923 Mr. Asotosh Mukerji in the month of June compldin 
ed that the Directors of the precedinge meeting in May had given 
the Manager too wide a power to deal with the investments of 
the Bank, and he was overruled by the other Directors in that 
particular meeting. It was that resolution which Kedar Nath 
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used as the authority for re-mortgaging the ornaments. These CIVIL 
are matters which indicate when certain Directors chose to open cae 
their eyes to anything at all, what they thought it their duty to — 
do. The transaction with regard to the Annapurna Company, THE UNION 


; : BANK 
which camę to the knowledge of many of them and which ALLAHABAD 
was a debt Which was a constant source of enquiry, was one of those LTD. 





circumstances which, according to ordinary business standards, ought to 
have put the Directors for the time being upon enquiry.with regard to 
the other transactions of the Bank. In 1915 the liability of the Anna- 
purna Company had amounted to Rs. 42,000 for which thcre was 
no security. A share-holders’ mecting was called, a committee of 
the Directors was appointed anda resolution was passed distinctly ą 
prohibiting any further business with this Company without futher 
security, but as the result of this, little or nothing was done. It 
looks from the Liquidator’s report on page g as though inspite of 
the resolution that no further business should be transacted, further 
business was transacted. It is true that interest would be accumulat- 
ing upon this account automatically. There is no evidence before us 
as to how the amount was accumulating. The Annapurna Company 
is hopelessly insolvent, is in liquidation, and its books of account 
are said to be ina state of utter disorder, but between 1915 and 
IQI7 the amount increased by 4,000 and between 1917 and 1919 
it increased by Rs. 8,400. A committee was appointed containing 
several persons besides Directors, and in the result the Bank was 
supposed to have secured possession and control of the Annapurna 
grain as a preliminary step toa complete mortgage. Ultimately in 
1923, 8 years after the resolution of the share-holders, a mortgage- 
deed was brought into existence. It probably surprised nobody that by 
that time there was no grain. Where the grain went to—which so 
much trouble had been taken to capture and secure and to put under 
double locks? with one key in the pocket of each independent authori- 
ty interested in it—nobody to this date has been able to explain, and 
probably no body ever will. Its disappearance as an asset of the 
Annapurna Company and as a security to the Bank, is as mysterious 
as that of Kedar Nath himself. But can any reasonable person say 
that the absence of security for this loan, as far back as 1915, and 
the complete failure on the part of Kedar Nath and of the Board 
to secuve the Bank with regard to this large liability, was not suffi- 
cient to create suspicion and doubt in the mind of any reasonable 
person with regard to the sgtisfactory nature of the business ?. 
A further observation must be made with regard to the statement 
_ in the balance-sheet relating to the Reserve Fund. The Auditor, » 
Mr De, who signed this balance-sheet was recalled, and all he could 
. ‘say was that it was a misnomer. It is idle for Directors to say that 
they are not responsible tw the share-holders or to the creditors, or 
under, this section for failure to carry out their duty, because they 
did not understand the business or because they knew nothing about 
it To accept such a dictum would involve holding that the less the 
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Directors knew, the less their liability for misfeasance, committed 
in the conduct of the business, and here although the ordinary 
meaning of a reserve fund is perfectly well known, and must have 
been perfectly well known to all as an accumulation'from annual 
profits put by as security against some contingendy for which 
it may be required, this reserve fund with accumuMtions entered 
in the balance-sheet with all the appearance of a flourishing and 
well secured- Bank, had no meaning whatever. If it is put into 
the balance-sheet as the liquidator, Mr. Govia, explained to the Court, 
as a liability being treated for that purpose in the same way as profits 
actually earned in the year’s working, there ought to be an asset upon 
the other side corresponding to it generally in the shape of some 
gilt-edged security, or other sound investment Asa matter of fact 
this reserve fund was not only a misnomer, as Mr. De called it, it 
was a Sham and a fraudulent statement, and was in fact money 
which had been issued by way of loan to the debtors of the Company. 


Under these circumstances I come without hesitation, or perhaps 
I ought to say, I should come without hesitation, independently of 
any authority cited to us, to these definite conclusions. This company 
made no profit whatever from and including 1915; every rupee 
distributed by way of dividend was part of its capital: all the 
dividends for the year 1915 onwards were paid out of capital; I 
am satisfied of that as a fact. I am satisfied as a fact that although 
the Directors honestly did what they did, trusting in Kedar Nath, 
the duty imposed upon them by the Articles were such—giving due 
weight to everything which they have said—as to place the onus 
upon them of showing that they acted reasonably. I, therefore, hold 
that they are prima facte liable under section 235, and that they have 
failed to discharge the onus which the law imposes upon them by 
section 281. Out of respect, however, to the learned arguments 
addressed to us on behalf of the defendants, and recognizing that 
the principle underlying the administration of these sections must 
be governed by the authorities upon the question in England, which 
of course I am prepared in every way to follow as far as I can where 
they apply to the particular case before the Court, I propose to deal 
shortly with the cases upon the subject. The first point taken on 
behalf of the defendants—and it applies to every defendant in a 
greater or less degree, except Shanker Prasad, whose claims to be 
a Director, and whose understanding of the matters which he pro- 
fessed to carry out was less than that&{ anybody connected with 
this case—is whether this claim is, and to what extent, barred by 
sub-section 3 of section 235. It has been held in India by the High 
Court of Lahore—the case is not reported in the authorized 
reports—Bank of Multan v. Hukum Chand (*), that under ` 
this provision, Article 36 applies toa claim by a Liquidator 
under section 235. With great respect to the learned Judges who 

(1) 71 1. C. 899. 


VOL. XXIII. ] HIGH COURT 487 


decided that case, I am unable to adopt that opinion for the reason 
that Article 36 deals with compensation for malfeasance and mis- 
feasance indgpendent of contract, and I am of opinion that this claim 
is not indegendent of contract. I am unable also to see how 
Articles II Aor 116 can be made to apply toa claim under this 
section. To my mind these deal with claims for compensation made 
in respect of a specific breach of a specific contract made by one or 
more individuals with the person making the claim. In the case 
of Article 115 a reference to successive breaches or continuing 
breaches rather emphasises that view, and I find a difficulty in 
applying this Article toa claim by a Liquidator. It has been said 
that section 235 creates no new rights, but as is pointed out in the 
latest edition of Buckley on Companies (1924), the statement is only 
partially accurate. No doubt it provides machinery for enforcing 
claims which exist independently of the section, but so far as a 
Liquidator is authorized by this section to apply, in the interest of 
creditors and depositors who have iost their money, to enforce a 
a claim against the Directors under the section, it seems to me that 
a new right in him is created. If any Article is to be applied at all 
to the date from which the liability first came into existence by 
reason of the act of misfeasance, or breach of trust, which the person 
is proved to have committed, it seems to me that the only Article 
which at all fits the case is Article 120, which provides a term of 
six years for every case not otherwise provided by the Act. If one 
were driven to do so, the fact that it would result in destroying 
the value of the section, would be no reason for refusing to apply 
a particular Article, but in asking myself the somewhat difficult 
question what the Legislature had in view when it enacted sub- 
section 3 to Section 235, I cannot shut my eyes to the fact that if 
they intended, that the liability of a Director for breach of trust and 
misapplication of funds should be barred, either from the point of 
view of tort after two years, or from the point of view of breach of 
contract after 3 years, they might just as well not have enacted 
section 235 at all. Ido not hesitate to say that after an experience 
of 9 years in this Court of winding up business, sucha provision 
would render in India section 235 almosta nullity. This much 
is clear, that the Legislature distinctly refrained from segregating 
the various claims which can be made under section 235, and 
applying to them the appropriate Article in the Schedule. It may 
be said that they threw that extremely delicate and difficult task 
upon the Judges instead of discharging it themselves, but giving the 
best effect I can to the apparent intention disclosed by the language 
used, I am of opinion that it is only a statutory bar to the right of 
* the Liquidator to make his application against a defaulting Director, 
and that whatever article of the statute of limitation is applicable, the 
time begins to run from the date when the liquidation took place 
when the Liquidator first had the right vested in him. The result 
is that no article of limitation can possibly be a bar to this application, 
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and I hold that sub-section 3 is no bar. Ja re Natsonal Funds 
Assurance Company (*), it was held that the powers of liquidator of 
a limited company arc more extensive than those of ¢he company 
prior to the winding up order. With regard to the meaning of 
section 235 and the mischicf which it aims at, and gthe question 
whether ona fides is an answer 10 a charge of having misapplied 
monies of the Company by payment of dividends ont of capital, I 
refer to what the Master of the Rolls said at page 128: “ That 
being so, the only question which remains is, have the directors, in 
the words of the Act of Parliament, misapplied any monies af the 
company? I think they have misapplied them by dividing the 
capital among a portion of their shareholders. That appears to me 
to be a plain case of misapplication within the very terms of the 
section.” The next authority which is material is the well-known 
case ln re Oxford Benefit Building and Investment Society (*),a 
case which so far as the Directors were responsible for having paid 
dividends out of capital in consequence of having invested the 
Company’s funds on bad securities, is very like this case, and in 
principle almost on all fours with it. I referto what MR. JUSTICE 
KAY said on page 511: 
‘‘Now the basis of this estimate in every case was an assump- 
tion that every one of the securities on which the company 
were advancing money was ample to provide for principal, in- 
terest and costs in respect of the advance. And for this they 
had nothing but the assurance of the surveyor and secretary, Mr. 
Galpin. He it was also who estimated, according to the 5 per 
cent. table, the present value of the instalments which each 
mortgagor had to pay. ‘The auditors neither checked the valua- 
tion of the securities nor the actuarial estimate of the mort- 
gagors’ repayments, and yet the directors, who were forbidden 
by their artioles to pay any dividends, except eut of realized 
profits, paid every dividend out of whatever monies they 
happened to have.in hand, which has been called in the argu- 
ment the floating capital, and never attempted in -any report or 
balance-sheet to distinguish realized profits from the estimated 
profits which they thus purported to divide, or to ascertain 
out of what fund the dividends were actually paid. 

It has been argued that this was done bona fide, and that 
where directors in good faith have made an error iñ the com- 
putation on which their balance-sheets are founded, the Court 
will not lightly visit them with the consequences of a bona 
fide mistake. I confess I hardly know what is meant by bona 
fides in such an argument, I inquired whether there was 
any evidence that the Directors had considered the meaning of 
the articles or had taken any advice upon them, There is no 
suggestion that they ever did so. There is nothing obscure or ' 
difficult in the construction, and it seems to me incredible 
that any man of business could suppose that this course of 
proceeding was a division of realized profits.”’ 

(1) [1878] 10 Ch. Div., 118. | (2) [1886] 35 Ch. Div., 502. 
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That case was followed by MR. JUSTICE STIRLING in the case CIVIL 


of Leeds Estate, Building and Investment Company v. Shepherd Ç). 1925 


With regard to the liability of an Auditor he held : m 
“thatit was the duty of the auditor in auditing the accounts ae 


of the company not to confine himself to verifying the arithme- ALLAHABAD 
tical accuracy of the balance-sheet, but to inquire into its LTD. 
substantial accuracy, and to ascertain that it contained the W 

. uae i ‘ inre ats, 
particulars specified in the articles of association, and was 
properly drawn up so as to contain a true and correct repre- 
sentation of the state of Company’s affairs.” 


With regard to the Directors who in that case were ignorant of 
the true state of the Company’s affairs, but had neglected to enquire 
into or do anything by way of checking the conduct of the officials, 
Mk. JUSTICE STIRLING said this : 


“ The conclusion at which I have arrived, upon a considera- 
tion of the whole evidence, is that the directors never exercised 
any judgment at all with reference to these accounts, but 
accepted without inquiry or verification whatever Crab-tree 
and Locking told them. In this respect they failed, as I think, 
to perform the duty cast upon them by the articles of associa- 
tion. That duty was to cause estimates of account to be 
prepared, and upon those estimates to recommend a dividend. 
In the performance of that duty they wete no doubt entitled 
to avail themselves of the advice and assistance of their 
secretary and manager, and to obtain by that advice and 
assistance such materials as were proper for the putpose of 
enabling them to decide upon the questions they had to consi- 
der; and having so done, they were bound to exercise~their 
judgment as merchantile men on the materials which they had 
obtained. ‘This, in my opinion, they never did; but in truth 
they delegated to Crab-tree the exercise of that judgment and 
discretion which it was their duty to take upon themselves. 
Upon the whole, although the directors were, 1 believe, ignorant 
of the true state of the company’s affairs, and although I find 
no trace of their having acted with the view of obtaining any 
improper benefit for themselves, I feel compelled to hold that 
they have fallen short of that standard of care which, having 
regard to the Oxford Case (1) they ought to have applied to 
the affairs of the company inthe following respects:—(1) They 
nevtr‘ required the statement and balance-sheets to be made 
out in the manner prescribed by the articles: (2) They failed 
properly to instruct tke auditor, or, at all events, to require 
him to repoit on the accounts and balance-sheets in the mode 
prescribed by the articles; and (3) they were content through- ¢ 
out to act on the statements of Crab-tree without inquiry or 
verification of any kind other than the imperfect audit of the 
accounts by Locking. ‘Those accounts and balance-sheets did 
not truly represent the°state of the company’s affairs: and that 
being so, I think that according to what is laid down in Rance’s 
case (2) the onus is laid upon them to show that the dividends 


(1) [1887} 36 Ch. Div., 787. 
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they paid were paid out of profits. This upon the evidence 
before me they fail to do.” i 


Finally it seems to me that the principle laid down gr re Sharpe, 
In re Bennett, Masonic and General Life Assurance Company v. Sharpe 
(*) governs this case. We were, on behalf of the defendants, strongly 
pressed by the decisions in the cases of Kingston Cotton Mill Company 
(No. 2) (°) and Dovey v. John Cory (*). Ido not propose to dis- 
cuss the Kingston Cotton Mill Company (*) at length. I think 
it may be said to represent the high water-mark of the immunity 
from legal liability of the ornamental and “‘do-nothing ” Company 
Director. It seems to me that there is a broad distinction between 
the circumstances of that case and the circumstances of this case. It 
may well be that a director or a body of directors having apparently 
an honest Manager cannot be, under section 281, called upon to keep a 
constant watch and check upon a fluctuating stock like yarn which 
is going in and out of the mill and which is being used daily in the 
handling of the comyany’s business. To impose such a duty upon 
directors, as the courts have said, would lead honest men to refuse 
to undertake such a responsibility. But that isa very different 
thing from a Bank Director taking no steps whatever to see that the 
Manager does not lend the funds and the depositors and share- 
holders’ capital to worthless debtors and to persons who offer no 
security. It seems to me that the case of the Kingston Cotton Mills 
Company (No. 2) (*) gives no assistance in deciding whether the 
directors are liable in this case. The same I think must be said 
about the case of Dovey v. Cory (°), Mr. John Cory was in a very 
special position. LORD DAVEY said, and every body must recognise 
that the case was a difficult one. Mr. Cory certainly was guilty 
of doing very little but in that case in addition to the manager, 
there was a Chairman of the Board who was actively interesting 
himself in the conduct of the company’s business, and was no doubt 
trusted by the Directors, and allowed so to speak to do their work 
in seeing that the Manager did his, and it so happened that this 
Chairman was not only dishonest, like the Manager, but was a 
brother of Mr. John Cory, and the LORD CHANCELLOR empha- 
sised the fact in his judgment that he desired to be understood as 
dealing only with the facts of that particular case. It does not seem 
to me that the conduct of Mr. John Cory, which was in that case 
excused, has any relation to the conduct of these Directors. Finally 
Mr. Peary Lal Banerji pressed uponeus as being binding upon us 
with the force of a statute the dictum contained on pages 109 and 
110 of the opinion of their Lordships of the Privy Council in the case 
of Prefontine v. Granter (*), where itis said by SIR ARTHUR WILSON 
apparently in general terms, that attempts had been repeatedly mafe. 
to render directors personally liable on* the ground that they had 
trusted various officers of the company and had failed to detect and 

E [1803] I Ch. Div., 154. (2) teen 1 Ch. Div., 331. 
3) [1901] L. R., A. C., 477. (4) [1907] A. C., yor. 
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had been misled by misrepresentation and concealment by such Civn. 
officers when there was no reason for doubting their fidelity, and iat 
that such atteJmpts had not been successful, and it was further said — 

in the course pf that passage that it was sufficient to refer tothe THE on 
case of Dovey*‘v. Cory. Paying all the respect whichis due to any ALLAHABAD 
dictum in an opinion of their Lordships of the Privy Council, I can LTD. 
only say that if it is to be taken as a historical statement of fact, it 
cannot: be accepted'as accurate. In fact, in that particular case, no 
negligence was found against the Directors. An appeal was brought 
against the decision of the court below, but so little headway did it 
make on the facts that the respondent’s counsel was not: called upon, 
and the judgment does not profess to discuss the cases. I have 
already pointed out that the study of the case of Dovey v. Cory 
does not quite bear out the statement made with: regard to it in SIR 
A. WILSON’S opinion, and I hold myself not to be bound by that 
dictum if it is to be taken as laying down the law that. wherever a 
Director honestly trusts a fraudulent Manager, he is free from all 
liability. 

Finally I prefer to base myself upon what was said by LORD 
LINDLEY in ve National Bank of Wales, Limited (*). It'is the 
same as that case of Dovey v. Cory, and the judgment from which I 
quote, is the judgment of' the Court: of appeal read by LORD LIND- 
LEY, Master of the Rolls, overruling MR. JUSTICE WRIGHT, who 
held John Cory to be liable. He says: 


“ The question arose, was it his duty to distrust the accuracy 
and confidence of what he was told by the General Manager 
and the Managing Director.” 





Walsh, J. 


(It is to be observed that John Cory was relying on two persons 
each of whom, was supposed to be independent of the other, one 
being in a position of authority). 


ae 


‘‘ It is a question,’ says LORD LINDLEY on which opinions 


may differ,” 
After further discussion LORD LINDLEY continues as follows — 


“ Cases such as these are always cases of degree. In Leeds 
Esiate, Building and Investment Co. v. Shepherd. (1) (to 
which I bave already referred) the Directors trusted their 
manager and were held liable, ‘hey did not take the trouble 
to see that what he did was even apparently what he ought to 
have: done. They delegated their functions to him,” 


The case of in re Denham (*) is more like the present case, 
and there the Director was held not liable. It appears that the 
ruling of the House of Lords in the case of Dovey v. Cory does not 
question the principles laid doWn in the judgment of LORD LIND- 
LEY from which I have just made these extracts, and does not 


(1) [1899] 2 Ch. Div., 629. (2) [1883] 25 Ch. Div., 752. 
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question the other authorities which were well known at the time, 
ftom which I have cited passages in this judgment. find myself 
unable to come to the conclusion that that case altered the law in any 
respect or made any modification of the principles bn which this 
section had been administered in England. 


I come without hesitation to the conclusion following the princi- 
ples laid down in England, and with due regard to the sections in 
the Indian Companies Act, that the Directors have failed to show 
that they had any reasonable belief, and that they are liable each of 
them for the payment which he approved either by resolution, or by 
signing the balance-sheet, and the report by which it was recommend- 
ed for dividends paid out of capital from 1915 to 1923. This of 
course disposes of the case against Mr. De, so far as his liability as 
a Director is concerned, but it still leaves the question of his liability 
as Auditor to be disposed of. In my opinion Mr. De was guilty of 
signing a false statement of a balance-sheet as Auditor. Unless 
Auditors are to be held strictly to their legal liability, however 
honest they may be, the object of the Legislature in requiring a 
certificate from them is absolutely defeated. I acquit Mr. De of 
any conscious dishonesty. I am not satisfied that he deliberately 
left the Board in order to become an-Auditor. I believe he is both 
in the ordinary way, and so far as the conduct of this business was 
concerned, a perfectly honest man. But, on the other hard, I hold 
that he was utterly reckless and indifferent in his conduct as an 
Auditor. He had been in the employment of the Government 
in the Accountant-General’s office and was a certificated Govern- 
ment Auditor. He was trusted to discharge his duty having regard 
to the experience which he had derived from his previous 
service, and, in my opinion, he allowed Kedar Nath to throw dust 
in his eyes and to deceive him in the most obvious manner. Mr. 
De says that if he had examined the books and asked for an expla- 
nation about the Tata Industrial Bank’s liability, he would have dis- 
covered in two minutes that the affairs of the Bank were in a very 
critical state and that the depositors and creditors were being de- 
frauded. He never asked a question and he signed a statement in 
the balance-sheet saying that hd had received all the needed infor- 
mations and explanations. These words are putin for the reason 
that an Auditor is not a mere arithmetical machine to*check the 
figures in the book. He should have satisfied himself not only that 
the accounts were correct, but that the*books represented the true 
state of affairs of the Bank. This Mr. De admits he did not do. 
He also admits that he never took the slightest trouble to ascer- 
tain the facts. Here again I donot think it necessary to quote 
from the authorities. I think the statement which Mr. De himsélf. 
signed, which Í have just read, sets out the standard which the law 
confers upon him without reference to any authority. But, in con- 
clusion, I will refer to what I believe to be the correct statement of 
the Auditor’s duty, and one which has never been challenged. 
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contained in the judgment of LORD LINDLEY fu re Londou and 

General Bak (No. 2) C). 

“ AÑ auditor has nothing to do with the prudence or impru- 
dence df making loans with or without security. It is nothing 
to him €whether the business’ of a company is being conducted 
prudently or imprudently, profitably or unprofitably. It is 
nothing to him whether dividends are properly or improperly 
declared. provided he discharges his own duty to the share- 
holders, His business ig to ascertain and state the true financial 
position of the company at the time of the audit, and his duty 
is confined to that. But then comes the question, How is 
he to ascertain that position? The answeris. By examining 
the books of the company, But he does not discharge his duty 
by doing this without inquiry and without taking any trouble 
to see that the books themselves show the company’s true 
position. He must take reasonable care to ascertain that they 
do so. Unless he does this, his audit would be worse than an 
idle farce. Assuming the books to be so kept as to show the 
uue position of a company, the auditor has to frame a balance- 
sheet showing that position according to the books and to 
certify that the balance-shcet presented is correct in that sense 
But his first duty is to examine the books, not merely for the 
purpose of ascertaining what they do show, but also for the 
purpose of satisfying himself that they show the true financial 
position of the company ”. 

As auditor, therefore, Mr. De must be declared to be liable for the 
last two yeats’ dividends, namely 1922 and 1923. In this respect 
Mr. De is jointly and severally liable in each year with the Directors 
whom we hold responsible for that year. 

MUKERJI, J—After the very exhaustive judgment which has 
been just delivered by my learned brother, I would hardly consider 
it necessary far me to say anything by way of addition. But having 
regard to the importance of this case to the community, which has 
been hard hit by the failure of the bank, I think I may ‘as well 
state, very briefly, the reasons which have induced me to agree with 
the judgment of my brother. 


The liquidator has called upon the auditor and the late directors 
of the Union Bank to make good a large sum of Rs. 1,41,000 and 
odd on the ground that, between themselves, they have allowed so 
much money of the Company to be mis-spent. The application is 
one under section 235 of thee[ndian Companies Act, 1913. 


Two questions have been raised by way of defence on behalf of 
the directors. It has been urged that the application was time- 
barred and, secondly, it has been urged that the directors acted in 
' good faith and honestly and, therefore, they are not liable. 


The two defences raised are really the two main points to be 


considercd in the case. 
(1) [1895] 2 Ch. Div., 682 and 683. 
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On the question of limitation I think article 120 of the Limi- 
tation Act is the only article that can be applied to thefcase. The 
claim is by liquidator who had no existence at the dafes on which 
the amounts claimed are alleged to have been mis-sfent. If the 
liquidator is given permission by the law to claim these monies, 
certainly it would be unfair and unjust to say that the claim became 
time-barred before he came into existence. This is one of the 
reasons why I am unable to agree with the argument of the learned 
counsel for the directors that article 36 of the Limitation Act should 
be applied. Another reason which seems to be strongly against 
this contention is the fact that articles 3 relates to cases of tort 
which are not provided for by the previous articles relating to par- 
ticular cases of suits of that character. Article 36 clearly mentions 
that it would apply in cases of misfeasance etc., arising out of 
matters independent of contract. The liability of the directors is 
certainly not a matter independent of contract. They are bound by 
the articles of association; and by article 50 of the articles of 
association relating to this Company, the business of the Company is 
to be managed by the directors. It can hardly be said that the direct- 
ors were men in the street and it was a sheer act of trespass that 
they committed in ordering payment of the dividend. A case of the 
Lahore High Court was cited to us by the learned counsel appearing 
for the directois, vis., Bank of Multan v. Hukum Chand (©). It 
appears that three learned Judges of the Punjab High Court were 
of opinion that article 36 did apply to an application by the liqui- 
dator for recovery of money. One of the reasons given by the 
learned CHIEF JUSTICE in favour of the application of the article 
was that if that article did not apply, old and stale claims might be 
recovered. But a clear answer to this objection is provided in 
section 235 itself. It gives the liquidator power to question the 
conduct not only of the directors but of the promoters of the 
Company. It is clear that all transactions smelling of breach of 
confidence may be called into question by the liquidator. The only 
check to be applied is that afforded by section 281 of the Limitation 
Act. If an act has been done honestly and reasonably, nobody need 
be liable. Further, if article 36 applied, a fraudulent director has 
only to keep the share-holders and others in ignorance of their 
mischievous acts fortwo years,and he would be immute. It is 
clear, therefore, that we cannot be guided by sheer considerations 
of policy in choosing what article to apply. 

It was argued by Mr Banerji, the learned counsel for the direct- 
ors, that it article 36 did not apply, article 115 would. He argued 
that if it was a matter of contract then article 115 ought to apply. 
But if article115 applied, in this particular case article 116 would 
apply as the articles of association havé been registered under the 
law. Registration with the Registrar of Companies is as mucha 
registration within the article 116 as registration under Act 16 of 


(1) zi 1. „Co 899. 
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1908. This was held in Ripon Press and Sugar Mill Co., Ld. x. 
Nama Venkatarama Chetty (*). However, I agree with my 
leamed brotRer that article 115 or article 116 has no application. 
They are mqant to apply to particular and specific contracts that are 
broken. Astindicated above, article 120 would seem to be the only 
article applicable and the ‘right to sue’ would accrue only after the 
appointment of the liquidator, if not after he discovers the mis- 
application of the money. 


On the question of liability of the directors in general, I have 
to examine the contention of the learned counsel for the directors, 
via: if the directors act honestly they are immune. I should think 
that the directors, for being exempted, must also show that they 
have acted ‘reasonably’. It is not necessary lor me to explain the 
reason of the rule but if one should seek it, it can be easily found. The 
directors of a company are really trustees on behalf of a large body 
of share-holders and people who deal with the company and the 
least that can be expected of them is that they should act honestly 
and reasonably. In so acting, they may become guilty of negligence. 
The law is prepared to excuse their negligence provided the acts 
are honest and reasonable. If they are dishonest, of course, there 
is no escape. But if they are not prepared to act reasonably, the 
men should not take upon themselves the onerous duty of discharging 
the functions of a director. 


The authorities on the point, apart from the law as enacted in 
sections 235 and 281 of the Companies Act, have been considered 
by my learned brother and I do not propose to go over the same 
ground. .I will content myself with the examination of facts and 
figures which go to establish that the directors have not acted 
reasonably in the matter of their charge. 


All the divectors were examined in open court on a previous 
occasion and they have all admitted those statements to be correct and 
they were given further opportunity to add to their statements if they 
were so inclined. Those statements are evidence in this case. A mere 
reading of the statements will show that each and every one of the 
directors has contented himself with stating that he acted blindfold, 
that he trusted the manager Kedar Nath implicitly and did just what 
he asked kim todo. This implies that the servant of the directors 
became their master and the masters submitted their judgment to 
the servant. Under No. 73 qf the articles of association, the mana- 
ger was to be, in all matters relating to the company, subject to the 
superintendence, orders and control of the directors. The directors 
were even given power to dismiss the manager. If after all this 
‚power and if after the clear provision that it was for the directors 
to manage the business of thescompany, the directors submitted their 
judgment to the disposal of the manager, it can hardly be said that 
these gentlemen acted reasonably. 

(1) [1918] I. L. R., 42 Mad., 33. 
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The affairs of the company as they stood ° 
at the date it went into liquidation have been 
examined by the liquidator and his report 
has been admitted into evidence. It shows 
that in June 1924 the supposed assets of the 


company stood at the figure of .. Rs. 2,24,000 and odd. 
The details are :— 
Overdrafts unsecured pa Sa . gy, LI3000 „ 5 
Pro-notes without any security sg, 4§- “B4,000" 4.” 3; 
Bank’s own shares purchased hes He 748 se p» 


(This would mean probably that so much of the money was 
wasted). 


Advanced on mortgage of a house .. Rs. 2,000 and odd. 
Security in the shape of ornaments ob- 
tained for loans .. a. wy 24,000). 4%. 3: 


Supposed to have been jent to Annapurna 
Co., Ld. againstsecurity of grain 

Owing by Tata Industrial Bank to the 
company i ' TET 9,000 Do» 

It, will be noticed that EN the security offered by the house 
and the ornaments, there was really no security for any portion of 
the huge balance. The grain supposed to have been pledged with 
the company was not for thcoming and even the ornaments could not 
be found on the premises of the bank. Thus the whole sum of 
Rs. 2,24,000 had been squandered away. 


d) 48,000 x) ) 


Under the articles of association of the company the manager 
had no authority to grant a loan exceeding the sumeof Rs. 100 and 
in some cases exceeding the sum of Rs. 150. Yet the lıquidator’s 
report, which has gone unchallenged, shows that unsecured loans and 
overdrafts to the extent of Rs. 1,13,000.were issued by the manager 
and manager alone. Nobody seems to accept the responsibility of the 
advance of money to Annapurna Co., Ld. It is true thata worthless 
mortgage was obtained from the Annapurna Co. in 1923 but nothing 
came out of ıt because there was no grain to be had, The loan 
to Tata Company was a fictitious transaction. Possibly it represents 
that some money was spent in purchase of shares. But no one saw 
these shares. The Tata Company reported that these shares were 
sold and the proceeds were paid to the agent of Kedar Nath. 


Coming to the details, we find that from 1914 onwards, the 
company never had, except in one year, to be shortly mentiorfed, 
any income enough to cover its working expenses and the interest 
which it had to pay on deposits. The claim of the liquidator starts 
with and includes the year 1915. But it would be useful to examine 
the state of affairs as they stood in 1914 as well. 
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In 4914. Rs. a. p. 
Actual afhount of interest realised was .. 12,197 O a 
Workingfexpenses and bad debts including 

the interest payable for deposits .. 9,228 7 6 


Thus the only balance that was available for either being distri- 
buted as dividend or being carried to reserve fund was a sum of 
Rs. 3,540. Yet the directors declared a dividend of Rs. 4,799-2 
and thus a sum of Rs. 1,258 was lost to the company and was distri- 
buted out of the capital. 

With this state of affairs in 1914 let us examine those of 1915. 

In 1915 
Rs. a. p. 
Amount of interest shown in the balance-sheet 
as actually earned was E .. 13,757 O O 


But as a matter of fact the interest received 
by the company in their coffers amounted to 11,886 o o 


Interest payable on deposits, working expenses 
and bad debts, according tothe balance- 
sheet itself were ; .. 8645 0 O 


The actual profit, therefore, was of a sum of.. 3,241 
The dividend declared was that of a sum of.. 4,991 0 o 


Here again there was a loss of Rs. 1,750 out 
of the capital. 


Coming to the year 1916, we find that in- 
terest delared in the balance-sheet as 


O 
'O 


having been earned was .. .. 13,638 0 o 
Interest aqlually received in the coffers of th 

company aris 7 .. 7,580 3 O 
Working expenses, bad debts and interest 

payable on deposits Gi .. 8,783 0 O 
Dividend declared te w .4,247°0 O 
Here again there was a total loss of .. 5,450 I5 O 


Coming to the year 1917, we find that a false and inflated amount 
of Rs. 127796 was shown in the balance-sheet as the interest earned 
by the company. It may be that that was the amount of interest found 
on calculation as due to the cOmpany for the year 1917. But the 
very fact that only a sum of Rs. 4,685 had been actually realised 
goes to show that much of the interest shown as earned was irre- 
coverable. The actual working expenses, bad debts and interest on 
-déposits came to Rs. 8,577. The dividend that was declared was a 
sum of Rs. 4,310. Thus a tot& sum of Rs. 8,090 was paid out of the 
capital to the share-holders. 


The year 1918 appears to have been somehow or other a more 
prosperous year for the company. Although the interest shown in 
XXIII. 63 R. 
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the balance-sheet as earned was Rs. 13,052, the amount actually 
realised was Rs. 12,967. The working expenses, Jad debts and 
interest on deposits came to Rs. 8,552. The amougt of dividend 
declared was Rs. 4,379-6. Thus the income and flexpenses just 
balanced themselves in this year. But having regard* to the fact 
that during the last four years there was nothing but loss, the amount 
of profits realised for the first time after several years ought not to 
have been distributed as dividend, but ought to have been used in 
replenishing lost capital. 

In 1919 the amount of interest shown in the balance-sheet as 
earned was Rs. 11,862. The amount that was actually realised by 
way of interest and commission came to Rs. 5,080. The working 
expenses and interest payable on deposits etc., came to the sum of 
Rs. 6,677. The dividend that was declared was Rs. 4,707. Thus 
a sum of Rs. 6,304 was paid out of the capital. 


In 1920 the interest earned was shown as Rs. 13,034 in the 
balance-sheet, although the interest that was actually received in the 
coffers of the company came to only Rs. 4,052. 

The working expenses, bad debts and the interest payable 10 the 
depositors came up to Rs. 7,689. The dividend that was declared 
was Rs. 4,824. Thus there was a total loss of Rs. 8,462. 


Coming to the year 1921, the interest declared as earned in the 
balance-sheet was the sum of Rs. 13,638. The amount actually 
realised was, however, Rs. 5,269. The working expenses, the in- 
terest payable to depositors and the debts admitted to have been bad 
came to Rs. 8,148-15. Thus, although there was a loss of Rs. 2,878, 
the directors found themselves justified in declaring a dividend to the 
sum of Rs. 5,002. The total loss of the company in this year was 
to the extent of Rs. 7,881. m 

In 1922 the total amount of interest declared in the balance- 
sheet as having been earned by the company was Rs. 14,463. The 
interest actually realised was, however, Rs. 10,055. The working 
expenses, the interest payable on deposits and bad debts came to 
Rs. 8,893. A sum of Rs. 5,121 was paid out in the shape of divi- 
dend. Thus a sum of Rs. 3,959 was spent out of the capital in this 
year. ° 

In the year 1923, preceding year of the crash, the sum of 
Rs. 19,115 was shown as interest earned by the company. Accord- 
ing to its books, the amount of interest actually realised was the 
sum of Rs. 11,388, but as a matter of fact this was an inflated figure 
as Mr. Govia, the liquidator’s agent, has proved by his evidence. 
The actual amount that was realised was the sum of Rs. 4,4r%4.. 
According to the correct figures in the*books, the working expenses 
and interest payable on deposits and bad debts went up to the sum 
of Rs. 12,698 and there was a loss of Rs. 8,284. In spite of this 
lass, a sum of Rs. 5,223 was declared and distributed as dividend to 
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the share-hplders. Thus the company lost in all Rs. 13,508 out CIVIL 
é 


of the capifal in this particular year. 1925 
The £ noted above will clearly show that none of the gentle- nug UNION 
men who fifure as the directors took any genuine interest whatso- BANK 


ever in the affairs of the company. They may have acted under the ALLAHABAD 
direction of Kedar Nath and with blind faith in him, but it can . “7? 
never be said that they exercised any discretion whatsoever, much Mukerji J. 
less to say that they acted reasonably. 


I agree, therefore, in holding that the several directors are res- 
ponsible for having paid out, out of the capital, dividend during the 
several years in suit. 


Coming to the case of Mr. De the auditor, I agree with my 
learned brother that although no dishonesty can be imputed to him 
in the sense that he misappropriated any money of the company, he 
really shut his eyes and passed any accounts, as correct and good, 
that were brought forward before him by the manager Kedar Nath. 
I will give a few illustrations to show how that gentleman acted. 
His own evidence is nothing but a string of confessions. At almost 
every step he admitted that many things that he did he ought 
not to have done and many things that he did observe ought 
to have aroused suspicion and he should have called upon the manager 
for genuine explanation. In the cash book dated the 16th of 
December, 1922, the loan account of Mahendra Nath Mitter, a 
brother of the manager Kedar Nath, is shown. According to this 
account, Mahendra paid Rs. 3,900 principal amount and Rs. 4,290 
as interest. In the account of the same date, and really on the right 
hand side of the same page, the whole amount is shown as having 
been lent out to Mahendra Nath Mitter. This was clearly a mani- 
pulation of figures and nothing celse. Mahendra Nath Mitter had 
long delayed? payment and never paid anything, yet it was shown in 
his account that he had paid up his old debts and if anything was 
due to him it was on account of a fresh loan advanced to him. No 
explanation, however clever, can really explain away this state of 
affairs. Yet Mr. De says that he examined the account books and 
found them in order. 


I have already mentioned that year after year a very large sum 
of money was shown as interest earned by the company. Mr. De 
as the director of the company from 1915 to 1921 might have known 
and subsequently as the Auditor must have been aware that the 
sum shown as earned had not really been realised by the company 
and that the balance-sheet was so designed as to show that the 
company had an income large enough to justify the distribution of 
dividend. : i 
_ Coming to the reserve fund, Mr. De had to admit that there 
was really no reserve fund. He said that the money supposed to 
have been set apart as the reserve fund was as much invested in 
granting loans as any other portion gf the capital. The statement, 
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therefore, in the balance-sheet, that there was a reserye fund was 
absolutely false Yet Mr. De had no hesitation in putting his 
signature and his certificate down to that statement afd declaring 
that the statement was correct. 


Mr. De admits that he never examined the security supposed to 
have been in the custody of the bank although he had no hesitation 
in certifying that loans exceeding Rs. 2,00,000'were fully secured. 
Before he certified to the fact, he ought to have satisfied himself 
that there was something on which he could base his certificate 
although it may not have been his duty to count the security and to 
assess the market value of several articles. Ifa bank possesses 
mortgage-deeds as security, I suppose, it would be the duty of the 
auditor to examine the deeds. Similarly it would be the duty of 
the auditor to satisfy himself that there really was in the possession 
of the bank the security, so as to justify him in saying that the 
loans advanced were fully secured. 


We find that by resolution dated the 4th of June, 1916 Mr. De, 
as one of the directors, authorised the manager to raise a loan of 
Rs. 15,000 by pledging the ornaments in the custody of the bank. 
To be accurate, he ought to have examined whether the security 
which was in the possession of the bank was still in its possession 
or had been pawned away in order to raise money. This was an 
important fact which the share-holders and the public had a right to 
know and this fact was concealed. As a matter of fact, as already 
stated, the liquidator found no ornaments or only just a few and of 
no value, in the possession of the bank when it failed. 


In my opinon, Mr. De has not acted in accordance with his duty 
as an auditor and must share the responsibility of the acts with the 
directors. 


. The liability of cach director and of Mr. De has béen described 
in detail in my brother’s judgment, and I fully agree with his views. 
The dividends paid out of capital must be made good)by the direct- 
ors who induced the payment on false balance-sheets and the 
responsibility must be shared by the auditor in years 1922 and 1923. 


The manager, Kedar Nath, not having been served with notice 
of these proceedings could not be proceeded against, and for the 
time being at least, he escapes a just liability. 

Thus the claim of the liquidator in respect of the dividends paid 
uut of the capital is fully established. 


The liquidator claimed a sum of Rs. 56,000 on account of the 
value of grain said lo have been lost to the company owing to 
the negligence of the directors. This charge fails for the simple . 
reason that there is no evidence to show what was the actual weight 
or value of the grain which, it was supposed, Annapurna Co. pos- 


‘sessed and offered to give as security. This branch of the case has 


been dealt with at length in the judgment of my learned brother 
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and I do noh feel called upon to discuss it. Suffice it to say that I CIVIL 
am in full ement with him. a 


The thirdfand the last claim related to certain ‘ floating account’. Tue ROR 
This part offthe claim has been withdrawn and very properly. It BANK 
was brought ûnder a certain misapprehension of facts. ae a 

The result is that I fully agree inthe order proposed by my 
learned brother. Mukerji, J. 


By THE CouRT.—The order of the Court is that Mr. Ganendra 
Nath Ghose and Mr. B. L. De are jointly and severally liable and 
must pay to the Liquidator the sum of Rs. 4,991 in respect of the 
year I915, the sum of Rs. 4,247 in respect of the year 1916, the 
sum of Rs. 4,310 in respect of the year 1917, the sum of Rs. 4,379 
in respect of the year 1918. Mr. B. L. De, Mr. J. N. Ghose and 
Mr. M. M. Banerji are hereby declared to be liable and must pay 
to the Liquidator the sum of Rs. 4,707 for the year 1919. Mr. 
B. L. De, Mr. J. N. Ghose, Mr. M. M. Banerji, Mr. Ashutosh 
Banerji and Mr. Ashutosh Mukerji are jointly and severally liable 
and must pay to the Liquidator the sum of Rs. 4,824 for the year 
1920, the sum of Rs. 5,002 for the year 1921, the sum of Rs. 5,121 
for the year 1922, and the sum of Rs. 5,323 for the year 1923, 
which will also include Mr. Shanker Prasad. 


The Liquidator must have his costs of these proceedings from 
all the defendants, except Shanker Prasad, jointly and severally, the 
amount to be certified by us. 


The total amount we certify is Rs. 2,500 which is as tollows :— 
To the learned counsel from Calcutta Rs. 250 for reading the case, 
and Rs. 1,200 at the rate of Rs. 150 aday for 8 days, making a 
total of Rs. 1,450; Rs. 150 to Mr. Sanyal, Rs. 600 to Mr. Desanges 
for 6 days; and Rs 300 special allowance to the Liquidator for 
preparing the case. The defendants must pay their own costs. 


— a ata 





KANJI MALL (Plaintif) CIVIL 


ad 


VES SUS 1925 
DURGA PRASAD AND OTHERS (Defendants) .* 


Civil Procedure Code, Order, 41, rule 33—Suit for account of pro- ae 
fits by one co-sharer against others—Swit decreed against one see 
defendant and dismissed against others—Appeal by unsuccessful aa 

dejendant against plainisff-——Other defendants not impleaded in 
uppeal—A ppellate court finding those other defendants hable— 

° Whether decree can be passed against then. 


In a suit by a plainfiff co-sharer against other co-sharers, 
namely R and D, for account of profits, the lower courts passed 
a decree against R and dismissed the suit against D. On 

t L. P. A. No. 108 of 1924, 
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second appeal by the unsuccessful defendant R, the High Court 


found that R was only partially liable and D, deainst whom 
the suit had been dismissed, was the person Jiahfle to pay the 
plaintiff, but inasmuch as D was not a party the second 


appeal, a learned Judge of the High Court held that no decree 
could be passed against D. 

On a Letters Patent appeal by the plaintiff in which D had 
also bcen impleaded as a respondent, held, that the provisions 
of Order 41 rule 33 applied to the case and a decree could be 
passed against D. 

Neelamani Patnaik Afussadi v. Sukaduvu Beharu, I. L. R., 43 
Mad., 803, referred to and followed. i 


APPEAL under section 10 of the Letters Patent, from a judg- 
ment of Mr. JUSTICE MUKERJI, reversing a decree of E. R. NEAVE 
ESQ., District Judge of Meerut, who confirmed a decree of Chaudhri 
Nathu Ram, Assistant Collector, first class. 


Peary Lal Banerji and Surendro Nath Gupta, for the appellant. 
The respondents were not represented. 
The judgment of the Court was delivered by 


PIGGOTT, J.—This was a suit for profits, and accounts had to 
be adjusted as between three distinct parties, namely, the plaintiff 
Kanji Mal, the third defendant, Durga Prasad, and the other two 
defendants, Jugal Kishor and Ram Chandra, in respect of whom a 
joint account was required to be taken. The case underwent various 
vicissitudes; but tn the end a learned Judge of this Court, on the 
basis of express findings of fact, returned upon issues remitted for 
the purpose, arrived at the conclusion that Kanji Mal, the plaintiff, 
was, on a fair settlement of accounts, entitled to recover Rs. 242-7-6 
in all from the other co-sharers. He also found that, Durga Prasad 
was in debt to the other co-sharers by reason ol realizations which 
he had made in excess of his rateable share, to the amount of 
Rs. 202-14-11. On these facts the learned Judge rightly held that 
there ought to be adecree in favour of Kanji Mal against Durga 
Prasad alone for a sum of Rs. 202-14-11. It was found that there 
had been a settlement as between Kanji Mal and the other two 
defendants, so that it was not necessary to go further intg the ques- 
tion of their respective rights or liabilities. The learned Judge, 
however, held thai, because no decree had been passed against 
Durga Prasad and the plaintiff had never appeaied against the decree 
which dismissed his claim as against Durga Prasad, no decree could 
be given in favour of Kanji Mal on the second appeal which had 
been filed by Jugal Kishor and Ram Chandra. The matter has bgen 
brought before us in an Appeal under the Letters Patent in which 
all the defendants to the suit as brought are impleaded. The plaint- 
iff Kanji Mal relies on the provisions of Order XLI, rule 33 of the 
Code of Civil Procedure, and contends that there ought to have 
been a decree in his favour against Durga Prasad for Rs. 202-14-11. 


» 
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Reliance iseglso placed on the case of Nee/amant Patnaik Mussads 
v. Sukaduvth Beharu Œ) as authority for the proposition that the 
provisions offOrder XLI, rule 33 of the Civil Procedure Code can 
be applied as to give appropriate relief to a plaintif who appear- 
ed before the appellate Court as a respondent under circumstances 
closely analogous to those now before us. In our opinion this con- 
tention is well founded. We modify the decree of the learned 
Judge of this Court and instead of dismissing the plaintiff's claim 
altogether, we grant him a decree for Rs. 202-14-11 against the 
defendant Durga Prasad alone. 

The costs as between these two parties, which will include fees 
on the higher scale in respect of both hearings in this Court, will be 
adjusted on the basis of payment and receipt in proportion to failure 
and success calculated on the total amount originally claimed. 

Decree modified 


(1) [1919] I. I. R., 43 Mad., 803. 





NIADAR (Creditor) 
VEVSUS 
, RAMJI LAL (Afpp/tcant) a 
Insolvency Acl (V of 1920), section 75, sub-sector 2—Alteration 
in the language of—fffect of-—Whether a creditor is a person 
aggrieved and has a right of appeal—Crops belonging to respond- 
ont attached by receiver in insolvency ai instance of creditor. 

The crops in suit were attached by the receiver in insolvency, 
at the ingtance of a creditor of the estate, The District Judge 
decided on the evidence that the crops were sown by and be- 
longed to one R, the present respondent, and directed their 
release from attachment. The creditor, thereupon, preferred 
an appeal to the High Court, under section 75. sub-section 2 of 
the Insolvency Act (V of 1920). 

On a preliminary objection being taken to the competency 
of the appeal, held, that a creditor was a person aggrieved and 
was éntitled to appeal. Jhabba Lal v. Shib Charan Das, I. L. 
R., 39 All., 152, referred to. 

FIRST APPEAL from an order of E. R. NEAVE Eso , District 
Judge of Meerut. 
Panna Lal, for the appellant. 
- Kailas Nath Katju, for the respondent. 
The judgment of the Coust was delivered by 


DANIELS, J.—This appeal arises out of an insolvency proceeding. 
The crops in suit were attached by the receiver in insolvency at the 
* F, A, F. O. No. 19 of 1924. 
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instance of the appellant, Niadar, who isa creditor gf the estate. 
The insolvent, Baldeo, is the brother of Musammat Kẹ$sar, the re- 
corded proprietor of the property, but it appears thaf{ they are not 
at present on good terms as there has been a criminal dase between 
them. The crops are claimed by the respondent, Ramji Lal, and 
the District Judge has decided on the evidence that they were sown 
by him and belonged to him. 


A preliminary objection is taken that no appeal lies on the ground 
that a creditor is not a person aggrieved and, therefore, has no right 
of appeal. The respondent relies on the decision of this Court in 
Shabba Lal v. Shib Charan Das (7). This was a decision under 
the Act of 1907. Under that Act there was a difference of opinion 
between this Court and the Madras High Court. This Court held 
that the receiver was the only person who could appeal in such cases, 
whereas the Madras High Court in 7ts+uvenkatachartar v. Thangayiam- 
mal (*) held that an individual creditor was a person aggrieved and was 
entitled to appeal. This conflict of opinion has been set at rest by 
an alteration in the language of the present Insolvency Act. Sec- 
tion 46 of Act No. II of 1907 gave a right of appeal to “ any person 
aggrieved by an order made in the exercise of insolvency juris- 
diction ”. In section 75 of Act No. V of 1920 these words have 
been changed to “ the debtor, any creditor, the receiver or any other 
person aggrieved bya decision come to or an order made in the 
exercise of insolvency jurisdiction”. In sub-section (2), under 
which the present appeal is preferred, these words are summed up as 
‘any such person aggrieved by any such decision”. In our opinion 
the alteration in the language of the present Act indicates an accept- 
ance of the Madras view that a creditor isa person aggrieved by the 
decision ina case of this kind. The decision clearly is adverse to 
his interest for it reduces the amount of property out ẹf which he is 
entitled to claim a dividend. 


On the facts, however, we see no reason to diffe: from the view 
of the court below. It is common ground that this land was culti- 
vated by a tenant named Mare who was given a lease by Musammat 
Kesar. The evidence which the learned Judge has accepted goes 
to show that when Mare gave up the land, it was let to the respond- 
ent, Ramji Lal, who sowed the crops init. It is tmte that the 
patwari supports the case of the appellant but the learned Judge has 
given reasons for not accepting his evidence in preference to that 
tendered on the other side. We accordingly dismiss the appeal with 
costs. 

Appeal dismissed. 
(2) [1916] I. L. R., 39 All, 152. 3 
(2 r915] I. L. R.,e39 Mad., 479. 
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t CHAND AND OTHERS (Defendants) 
i VEVSUS 
UHAMMAD KHALIL (Plaintif ).* 
Land-lord and tenant—Agricullural land-—Agreement by gamindar 
+O grant perpetual lease of —Whether enforcible. 

The plaintiff sued to enforce specific performance of a 
contract entered into by the defendant-zamindar to execute a 
perpetual lease of certain agricultural lands with a right of 
occupancy in the plaintiff’s favour, and further to eject certain 
other defendants who were actually occupying the land, ‘The 
defendants contended that occupancy rights recognised under the 
Agra Tenancy Act could not be created by deed and the agree- 
ment was not, therefore, legally enforcible. Held, that the 
agreement was perfectly valid and should be enforced by 
ordering the defendant-zamindar to execute a perpetual lease 
giving the plaintiff rights of occupancy in terms of the agree- 
ment between the parties> 

Bhola Nath Tiwari v, Suraj Bali Rai, 17 A. L. J. R., 120 
and Bachchi alias Bachchia v. aches, I. L. R., 28 All, 147, 
referred to. 


SECOND APPEAL from a decree of L. G. MUKERJI EsQ., Dis- 


trict Judge of Azamgarh, modifying a decree of MAULVI MUHAM- 
MAD WAHIDULLAH, Munsif of Muhammadabad Gohna. 


Surendro Nath Sen and M. A. Astz, for the appellants. 
{goal Ahmad and Mukhtar Ahmad, for the respondent. 
The judgment of the Court was delivered by 


Boys, J.—The plaintiff sought to enforce his right to possession 
of certain land by ejection of the defendants 1 to 3 and that the 
fourth defendant, the zamindar, be ordered to execute in favour of 
' the plaintiff a perpetual lease in terms of the agreement entered 
" into between the plaintiff and the fourth defendant who had received 
from the plaintiff a sum as nasrana. 


The first court gave him damages only 


The lower appellate court gave him a decree ordering the zamin- 
dar to exeeute a registered lease in his favour conferring on him a 
right of occupancy in terms embodied in the receipt, Ex. No. 6, 
dated the 16th of March, r9a9 and ordered that he be put in pos- 
session by ejectment of the defendants. 


The defendants 1—3 set up their possession founding their title 
on a compromise arrived at ina suil for ejectment brought against 
thefn by defendant No. 4 but that compromise has been found to be 
collusive, and the defendants *1-3 now fall back on the plea that the 
plaintiffs cannot, in any event, succeed because their own title is 


defective. 
* S. A. No. 582 of 1923. 
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to have conferred on them by the decree of the curt a right to 
have a perpetual lease executed in their favour conferfing on them 
occupancy rights; (2) that the plaintiffs asked for a @eclaration that 
they had “ occupancy rights”, (3) that the lower appellate court 
has declared them to have occupancy rights ; and (4) that a zamin- 
dar cannot by a deed create an occupancy tenancy. We may say 
at once that there has been much verbal play in the argument for 
the appellant with the phrases “ right to occupy” and “ occupancy 
rights ” but there is a very real distinction. 


Granting the fourth contention of the appellant to be correct, £ e., 
that a zamindar cannot create an occupancy tenancy having all the 
characteristics of an “ occupancy tenancy ” as known to the Tenancy 
Act, neither of the first three will bear examination. 


As to the second point, the claim in the first portion of relief 
(a) (tstahgag haq kasht dakhiikari) that the plaintiff had “ occu- 
pancy rights’’ is not strictly accurate, but its real intent is made 
clear by the later words in the same relief “ wa niz haso qarardad 
bahami mazkur-t-bala muddatlehum No. 4 ko hukm ho kt patta 
dawami nisbat arasiat sail muddace ke hag men tahrir karke regts- 
tert karadewen ” by which words they pray that defendant No. 4 
be ordered to execute a permanent lease in their favour. 


As to the third point some slight ground for the defendant- 
appellant’s contention is to be found in the remark of the District 
Judge that the decision in Bachcht alias Bachchiay Bachchi., C) 
“is in favour of the contention that it is possible for a land-holder 
to create an occupancy tenancy by grant”. 


But later he says “there is nothing in the Tenancy Act which 
prevents a land-holder from carving outa right akin to the rights 
of an occupancy tenant” and in his final order he Wid not declare 
the plaintiffs to have occupancy rights f.e., to be occupancy tenants 
within the meaning of the Tenancy Act but merely declared them 
to have a right of occupancy. In that order he has held quite 
plainly that the plaintiffs are entitled to a registered lease conferring 
on them a right of occupancy “in tems embodied in the receipt, 
dated the 16th of March, 1919”. That such a contract is not illegal 
is clear. See Bhola Nath Tewari v. Suraj Balt Rai (°). 


The wavering of the lower appellate court between its description 
of a Zamindar as having power ‘‘to create an occupancy tenancy by 
grant” and having power “to carve out a right akin to the rights 
of an occupancy tenant” is possibly due to the language used by the 
learned Judge in the case of Bachchi alias Bachchia v. Bachchs (*), to 
which the lower appellate court refers, where the learned Judge 
says: “He might confer on him thé right to occupy the land ata 
fixed rate of rent, but that would only make him an occupancy 
tenant and nota fixed-rate tenant within the meaning of the Act”. 


(1) [1906] I. L. R., 28 All, 747. (2) [1918] 17 A. L. J. R., 120. 


It is urged (1) that the plaintiffs were not entitled fe their suit 
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But we manote that the same learned Judge who used in Bachcht 
alias Bachckia v. Bachcht (+) the words I have quoted, made his 
meaning quite clear in Bhola Nath Tiwari v Suraj Balt Rat (*) 
where, in thd course of the argument, he said: “ There is a differ- 
ence between making a person an occupancy tenant and conferring 
upon him the rights of an occupancy tenant”. 

These two cases also further meet the first contention of the 
defendants that we have noted above. 

Here it is clear that the plaintiff is entitled to a decree as 
prayed in relief (a). 

The order of the Court is that the claim of the plaintiff in the 
relief (a) is decreed and the defendant No. 4 do execute and register 
in plaintiff's favour a lease giving him a right of occupancy in terms 
of the receipt dated 16th March, 1919, and that he be put in 
possession by ejectment of the defendants. 

With the exception of the above verbal alteration, the appeal is 


dismissed with costs. 
Appeal dismissed 


(1) [1906] I. L. R., 28 All, 747. (2) [1918] 17 A. L. J. R., 120 at 122. 
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EMPEROR.” 


Criminal Procedure Code (Act V of 1898), sections 110 and I12— 
Proceedings under —Evidence indicating ihe conunission of subs- 
tantive offence—Admissibility of—Whether can form basis of 
order under section 112 and finding under section 116. 

The applicant was bound down and ordered to give security 
under section rro of the Criminal Procedure Code. The notice 
which was served on him under section 112 was to the effect 
that he was a member of acommon gang of dacoits, that he 
was a dacoit, housé-breaker and thief by habit, and that he 
along with others jointly used to commit offences. This order 
was affirmed by the Sessions Judge on appeal who further 
found that apart from,the positive evidence on the charges 
mentioned in the notice, there was general evidence on the 
record of the applicant’s being a habitual robber and that bad 
characters assembled at his house. ' 


° On an application in revision from this order before the 
High Court, a learned Judge of this Court referred the case to 
a Bench for authority on the proposition whether evidence 
indicating the commission of a substantive offence punishable 
under the Indian Penal Code or other Act dealing with subs- 
* Cr, Rev. No. 141 of 1925. - 
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110 of the Criminal] Procedure Code. Reliance s placed, on 
behalf of the applicant, on Ram Prasad v. Emperor, [1925] 23 
å. L. J. R., 18, and the other point urged was that after 
eliminating the evidence of association as a member of a gang 
of dacoits, there was not sufficient evidence left to support the 
order of the Magistrate. 


The learned Judges of the High Court forming the Bench 
found that the notice issued under section 112 was not in the 
terms laid down under section 110 of the Criminal Procedure 
Code, and that evidence to the effect that bad characters 
assembled at the applicant’s house was absolutely irrelevant 
unless it was found to be evidence that the bad characters were 
robbers or that the assembly was for the purpose of robbery, 
and not e. g. merely for the purpose of gambling, and such 
evidence must be eliminated entirely from the notice and from 
the findings of the Magistrate and the Judge. 


Held, that after making these eliminations, the only charge 
which remained on the notice consisted of the applicant’s 
being a habitual thief and robber, and on this charge there was 
ample evidence on which the courts could come to the opinion 
that the applicant was a habitual robber and thief. 


Held, further, that it was impossible to accept the pro- 
position that the evidence going to show that a substantive 
offence had been committed or which might form the basis of 
a charge of a substantive offence, is necessarily to be excluded 
in proceedings under section t1o and cannot form the basis 
of an order under section 112 and a finding under section 118 
of the Code of Criminal Procedure. The fact that the applicant 
had been acquitted in two of the cases put in evidence against 
him would not entitle him to have all evidence excluded of the 
incident which formed the subject of his trialgand there was 
no reason why the incident should not be put in evidence for 
whatever value it may be worth. 


Ram Prasad v. Emperor, [1925] 23 A. L. J. R., 18, referred 
to and distinguished, 


CRIMINAL REVISION from an order of R. L. YORKE ESQ., 
Sessions Judge of Bulandshahr. 


tantive offences, is inadmissible in greet te section 


M. L. Agarwala, for the applicant. ° 
M. Waliullah (Assistant Government Advocate), for the 
Crown. . 


The judgment of the Court was delivered by 


Boys, J.—This is a case in which security has been taken from 
three persons under section 110 of the Code of Criminal Procedure. 
One of them, Budhan has applied to this Court in revision. He, 
together with the others, received a copy of an order under section 
112 of which the following are the material terms: “are members 
of a common gang of dacoits, and that you are dacoits and house- 
breakers and thieves by habit and you jointly commit offences”. 
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The Magisfrate found in the following terms at the end of his 
judgment :—-‘'I, therefore, confirm the notice given to the accused 
and order them each to execute a bond etc., etc.” Ashe took 
security for three years, the case went up to the Sessions Judge who 
confirmed his order. The application for revision made by Budhan 
in this Court came before MR. JUSTICE STUART. In the first of 
the grounds reliance was placed upon a ruling of this Court in the 
case of Ram Prasad v. Emperor (*)). MR. JUSTICE STUART 
referred the case to a Bench because he did not agree with the pro- 
position laid down in that case. The argument before us has been 
directed to two points: (1) that in view of the ruling to which we 
have just referred, the order of the Magistrate could not be sustain- 
ed, and (2) that eliminating the evidence of association as a member 
ofagang of dacoits, there was no sufficient evidence remaining to 
support the order of the Magistrate. Much of public time and 
money would be saved in these cases if the Magistrate who issues 
an order under section 112, were to be careful to see first that the 
order that he is issuing is in the terms of the section which he 
proposes to apply. We have quoted above the order under section 
112 which the Magistrate issued. He there gives the accused notice 
that they are charged with being members of a common gang of 
dacoits. A reference to section 110 of the Code will show that no 
such phrase occurs in it from beginning to end. He goes on to 
say “and that you are dacoits”. The word “dacoit ” similarly does 
not occur anywhere in the section. The second error is, however, 
of less importance than the first, but it would have been desirable 
to avoid both. Finally we note that the Sessions Judge, in his 
order of the 31st of January, 1925, says: “apart from this positive 
evidence, there is general evidence of his (Budhan’s) being a habi 
tual robber aud that bad characters assemble at his house”. Section 
110 does of course make mention ofa habitual robber, but there 
is no such charge permitted by section 110 as that based on having 
bad characters assemble at your house, and evidence, whether there 
be much or little, to that eflect is absolutely irrelevant unless it is 
evidence, and is found to be evidence, showing that the bad characters 
were robbers, or that the assembly was for the purpose of robbery, 
and not ¢. g. merely for the purpose of gambling. We find, there- 
fore, that we must eliminate entirely from the notice to the accused, 
and from the findings of the Magistrate and the Judge against him, 
the irrelevant matter to which we have referred. Before leaving 
this question, we may refer to the judgment of MR. JUSTICE 
MUKERJI, in the case of Ram Prasad v. Emperor (*), to which 
reference hzs already been made That case is entirely distinguish 
able from the present. In, that case the notice to the accused 
was, as it is set forth on page 18 of the judgment, “to show 
cause why they should not be bound over on the ground that 
they were habitual dacoits and belonged to the dangerous gang of 


(1) [1925] 23 A. L J, R., 18. 
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Dhani and Ram Kishen, dacoits”. The charge of being habi- 
tual dacoits was clearly part and parcel ofthe charge that they 
belonged: to the dangerous gang of Dhani and Ram Kishen, 
dacoits. We have already adverted to the fact that no ŝuch charge 
comes within the terms of section 110, and we should, therefore, 
have been entirely in agreement with the learned Judge in setting 
aside the order for security in that case. That case has, however, 
been pressed upon us, and we have little doubt that it was so pressed 
upon MR. JUSTICE STUART who referred this case to a Bench as 
authority for a much wider proposition, namely, that evidence 
indicating the commission of a substantive offence punishable under 
the Indian Penal Code or other Act dealing with substantive 
offences is inadmissible in proceedings under section r10. We do 
not think that such a proposition can possibly be supported. The 
case which we have just mentioned does not even purport to go so 
far. It dealt with a state of facts which did not come within section 
110 of the Code of Criminal Procedure and did fall within section 
400 of the Indian Penal Code. It is true that MR. JUSTICE 
MUKERJI used the words “ being a member of a gang of dacoits 
is a definite offence defined and punishable under the Indian Penal 
Code and it was for that reason that under the preventive sections 
action could not be taken for having committed a specific offence ”’ ; 
but it is clear from his preceding remarks that he was only suggest- 
ing an explanation, a suggestion with which we agree, of why the 
legislature had thought it unnecessary to insert in section 110 any 
provision relating to association with a gang of dacoits, and was 
very far from holding that the fact that evidence points to the 
commission of a substantive offence punishable as such renders it 
inadmissible in a case under section 110 of the Code of Criminal 
Procedure The Jatter proposition is on a wholly different footing 
from that which MR. JUSTICE MUKERJI was approving. It is quite 
impossible to hold, and there is no justification in the terms of 
section 110 for holding, that because there is some evidence that a 
substantive offence has been committed, that evidence cannot form 
part of the evidence upon which an order under sections Ifo and 118 
can be based. We need only take a particular case. If a witness 
comes into court and says that the general repute of A is that he is 
a habitual thief, that evidence is clearly admissible. Is the evidence 
of the witness to be ruled out because in cross-examination he says : 
“ My reason for saying this is, amongst other things, that I am 
certain that he is the man I saw stealing my property, and I have 
heard from many persons that he is believed to be the man who 
stole the property of B, C, D and E on various dates.” His evi 
dence is clearly directed to a specific substantive offence punishable 
as such, but if it is quite clear that if he has no other evidence to 
support him, it would be futile to institule a substantive case. Yet 
there could hardly be better evidence to show the real reason why 
the accused had earned the general reputation of being a habitual 
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thief. We hold, therefore, that it is impossible to accept the pro- 
position tHat evidence going to show that a substantive offence had 
been committed, or, in other words, evidence which might possibly 
form the basis of a charge of a substantive offence, is necessarily to 
be excluded in proceedings under section 110, and cannot form the 
basis of an order under section 112 and a finding under section 118. 


After eliminating, then, that portion of the notice which charges 
the accused with being a member ofa gang of dacoits, we have 
remaining a notice which charged him with being a habitual thief 
and robber, and we have to consider whether there is any evidence 
on the record which could reasonably and properly in the exercise 
of judicial discretion be believed by the Magistrate and Judge as 
establishing that charge. Without weighing ourselves the exact 
value of the evidence, which we think we are not entitled to do in 
revision except in exceptional cases, we find that there is ample 
evidence upon which the lower courts could, in the exercise of 
their judicial discretion, come to the opinion that the accused 
was a habitual robber and thief. It is unnecessary for us to detail 
all the evidence to which the Magistrate and the Sessions 
Judge referred. There is some of it which is clearly wholly irrelevant 
to the charge, either as it was made in the order section 112, or 
in the form to which we have amended it. Itis quite irrelevant 
that the accused was a gambler. The fact that he gathered 
bad characters at his house does not go far enough to be in itself 
relevant. It would have been necessary to show that these bad 
characters were robbers, or were gathered there for the purpose 
of robbery or theft. In the absence of such evidence, they might 
very well bave been gathered there for the purpose of gambling. 
After eliminating this and other evidence which is wholly irrelevant 
to the charge, we think there is ample grounds to justify the order. 
The only further criticism as to the admissibility of some of 
this evidence which we need particularly note is the suggestion 
that because the accused had been acquitted in two of the 
numerous cases put in evidence against him, no evidence of the 
allegations made in those cases against him was admissible. We 
cannot agree to the ¢ meral proposition that the fact that he has 
been acquitted entitled the accused to have all evidence excluded of 
the incident which formed the subject of his trial. It is entircly a 
question of the value of that acquittal. It is perfectly certain that 
if he was acquitted on the ground that the case was totally false 
against him, no Magistrate or Judge would think of taking it into 
consideration against him. On the other hand, if he was only given 
the benefit of the doubt, there is no reason why the incident should 
not be put in evidence and given whatever value it might be worth. 
As this argument was pressed upon us, we may give a simple 
illustration. A is charged with having committed dacoity. The 
evidence against him is based on that of two approvers with a cer- 
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CRIMINAL tain amount of corroboration. The accused or his friends bribe the 
1928 approvers to resile from their statements. The result fis that the 
— balance of the evidence is sufficient to raise a suspicion against him, 

BUDHAN but not sufficient to justify finding him guilty. Subsequently the 

Hür aoi approvers are put on their trial, and at that trial conclusive evidence 

is forthcoming that the accused and his friends bribed them to 

resile. Could anybody reasonably say that the evidence of the fact 

that he had been suspected and charged with having committed a 

dacoity ought to be excluded in proceedings under section 110? 

We hold, therefore, that the fact that an accused person has been 

acquitted of a particular charge may diminish, will diminish in many 

cases and may even destroy wholly the value of the evidence, but 
does not render it inadmissible. We may add that MR. JUSTICE 

MUKERJI has since seen the view that we have expressed above in 

regard to the case of Ram Prasad v. Emperor (*), and entirely 

concurs 1n our interpretation of his judgment therein. For the rea- 
sons we have given, we see no reason to interfere with the order 
of the Magistrate, and the application is dismissed. 


Application dismissed. 
(1) [1925] 23 A. L. J. R., 18. 





Boys, J. 





CIVIL RAM PRASAD SINGH AND OTHERS (Plaintiffs) 
1925 VET SUS 


JAGTAMBA PRASAD SINGH AND OTHERS (Defendants) .* 


Civil Procedure Code, Order 33, rules r and 5—Application for 
SULAIMAN, J. leave to sue as pauper—Hinds law—Joint family property— 
DANIELS, J. Alienation by father—Sust for setting aside by minor sons—A 
share not ivansferred at ihe time of institution of the suit—When 
minors not entitled to sue as paupers. : 








April, 26, 


Where it was found that at the time when the minor sons 
filed their suit for setting aside an alienation made by their 
father of joint family property, there was a share which had not 
been transferred and that, therefore, the minors were possessed 
of sufficient means to enable them to pay the court-fee, heid, 
that the minors were not entitled to sue as paupers. Gharib- 
ullah v. Khalak Singh, I. L. R, 25 All., 407 (P. c.)? referred 
to and explained, 

CIVIL REVISION from an order of MAULVI ALI AUSAT, Subor- 
dinate Judge of Jaunpur. 

A. Sanyal, for the applicants. 

Surendro Naih Sen, for the opposite-parties. . 

The judgment of the Court was delivered by 


DANIELS, J.—This is an application for revision of an order 
holding that the appplicants were not entitled to sue as paupers. 
* Civ. Rev. No. 47 of 1924. 


Daniels, J. 
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They 4re minor sons suing to set aside an alienation by their 
father of joint family property. The learned Judge has found that 
there is a share which had not been transferred at the time when 
the suit was filed and that, therefore, they are possessed of sufficient 
means to enable them to pay the court-fee. This is a finding of 
fact which we must accept in revision. It is argued for the applicants 
that this share is useless to them because they could not raise money 
on it, as the Privy Council have held in the case of Ghartb-ul/ak v. 
Khalak Singh (€), that no guardian-can be appointed for a minor 
member of a joint family. If this argument is correct, then every 
minor member of a joint family, except in the rare case of his 
possessing separate property, must be ¢#so facto entitled to sue as 
pauper. We are not prepared to accept this result or to believe, 
until an attempt has been made, that it is impossible for the minors to 
«obtain funds when itis found that they are possessed of sufficient 
property. The Privy Council had not before them the case in which 
there was a conflict of interest between the minor member and the 
head of the family and the former was engaged in litigation against 
the latter. In fact the defendants, through their vakil in this case, 
had actually offered to purchase a part of the plaintiff's share in 
case a guardian was duly appointed. We accordingly dismiss the 
application with costs on the higher scale. 

Application dismissed. 
(1) I. L. R., 25 All, 407. 





TULSHI RAM ( Plaintiff) 
è VEVSUS 
DAYA RAM (Defendant) .* 


Oaths Act (X of 1873), section 8—Odath affecting third person— 

Whether P aria under—Party failing io o the oath on 
date fixed—Dectision of case without giving opportunity io 
parties to produce evidence in case—Ciwil Procedure Code, Or. 
17, r. 3—Inapplicability of. 

IA the course of the plaintiff’s evidence, the plaintiff agreed 
that if the defendant took an oath holding one of his sons in 
his lap with his hand placed on theson’s head, he would accept 
it. The defendant having consented to do this, the court 
fixed a date for the required oath to be taken. The oath was, 
however, not taken on that date as the defendant failed to 
produce his son, The trial court applied the provisions of 
Order 17, rule 3 of the Civil Procedure Code and without 
giving the parties an “opportunity of producing any further 
evidence, proceeded to decide the case on the materials on the 
record. Held, that Order 17, rule 3 had no application to 


* F. A. F. O. No. 88 of 1924. 
XXIII. 65 R. i 


CIVIL 





1925 


RAM 
PRASAD 
SINGH 





v. 
JAGTAMBA 
PRASAD 

SINGH. 





Daniels, J. 


C1VIL 


1925 
April, 30. 


SULAIMAN, ]. 
DANIELS, J. 


CIVIL 


1925 


TULSHI RAM 


v. 
DAYA RAM. 


Daniels, J. 


514 HIGH COURT fA. L. J. R. 


these circumstances and the proper course was to qirect the suit 
to proceed and to be decided on the merits after allowing the 
parties to produce all the evidence they wished to produce. 

Held, also, that as the oath affected a third person, it was 
not permissible to the Court to allow to be administered in 
view of section 8 of the Oaths Act of 1873. 


FIRST APPEAL from an order of V. E. G. HUSSEY ESQ., 
District Judge of Meerut. 


N. C. Vaish, for the appellant. 
K. C. Mital, for the respondent. 
The judgment of the Court was delivered by 


DANIELS, J.—This is an appeal against an order of remand 
under the following circumstances. In the course of the plaintiff's 
evidence, the plaintiff agreed that if the defendant would take an 
oath holding one of his sons in his Jap with his hand placed on the 
son's head, he would accept it. The defendant agreed to do this, 
and a date was fixed for the required oath to be taken and for no 
other purpose. We may point out that the oath in question was one 
which it was not permissible to the Court to allow to be administered 
in view of section 8 of the Oaths Act of 1873 as it was an oath 
affecting athird person. The Court, therefore, acted wrongly in 
fixing a date for the oath to be taken. On the date so fixed, the 
detendant asserted that he was unable to produce his son as the 
plaintiff had persuaded his wife not to allow her son to come. This 
allegation, so far as it concerned the plaintiff, may have been, and 
very likely was, false. However that may be, it was impossible for 
the oath to be taken on that date. The learned Munsif applied 
the provisions of Order XVII, rule 3, Civil Procedure Code and, 
without giving the parties an opportunity of producing any further 
evidence, proceeded to decide the case on the materials on the 
record. The learned Judge holds, and we agree with him, that 
this is not the correct course to take, and that Order XVII, rule 3 
has no application to these circumstances. The proper course was 
to direct the suit to proceed and to be decided on the merits after 
allowing the parties an opportunity to produce all the evidence they 
wished to produce. We accordingly dismiss the appeal with costs. 


Appeal dismiss ed. 
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Criminal Procedure Code (Act XVIII of 1923), section 476B— BANERJI, J. 


Appeal under—Appeliate Court to reconsider entire matter— 
Expression ‘offence which appears to have been committed ”, 
meaning of. 

The Legislature intended that the appellate court, in cases 
of appeals under section 476 B of the Code of Criminal Pro- 
cedure, should reconsider the entire matter on the merits, and 
while allowing reasonable weight to the opinion of the Court 
below, should nevertheless reconsider the question of the pro- 
priety of the order appealed against upon a complete review of 
the entire facts. If the appellate court is not satisfied that 
a prima facie case has been made out, the order appealed 
against must be set aside. 

The words “ offence which appears to have been committed ” 
used by the Legislature, mean that the facts before the court, 
unless rebutted, show that an offence has been committed, 


CRIMINAL APPEAL from an order of BaBu GOPAL Das Mu- 
KERJI, Sessions Judge of Mainpuri. 

Hagari Lal Kapoor, for the appellant. 

M. Waliullah (Assistant Government Advocate), for the Crown. 

The following judgment was delivered by 


BANERJI, J—This is an appeal under section 476B of the Code 
of Criminal Procedure against an order of the District Judge of 
Mainpuri directing the appellant to be prosecuted under section 193 
of the Indian Penal Code in respect of certain false statements. 
The first point to consider in this case is what are the duties of an 
appellate court ın cases in which an order is made by the lower 
court directing the prosecution of any one. Section 476B has been 
enacted by Act 18 of 1923, and the same Act has omitted original 
sub-section 6 of section 195, which gave the appellate court power 
of reviewing an order granting sanction, or an order by a court 
instituting a complaint. Chapter 31 of the Code of Criminal Pro- 
cedure lays down the ordinary procedure and powers relating to 
appeals against convictions or acquittals. Section 476B empowers the 
appellate court in appeal to direct the withdrawal of the complaint, 
or in cases where the first court has refused to complain, may 1tself 
make a complaint. Iam of opinion that the legislature intended 
that the appellate court, in, cases of appeals under section 476B of 
the Code of Criminal Procedure, should reconsider the entire matter 
on the merits, and while allowing reasonable weight to the opinion 
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of the court below, should nevertheless reconsider the question of 
the propriety of the order appealed against upon a complete review 
of the entire facts. If the appellate court is not satisfied that a 
prima facie case has been made out, the order appealed against must 
be set aside. The words “ offence which appears to have been com- 
mitted ” seem to me to have been used by the legislature to mean 
that the facts before the court unless rebutted, show that an offence 
has been committed. 


Now coming to the facts of the case, on the 18th of October, 
1924, one Shiam Lal brought a suit for recovery of Rs. 134 ona 
bond dated the 18th of April, 1920 in the court of the Munsif of 
Shikohabad. The Munsarim of the Munsif’s court, in the ordinary 
course of business, reported that the bond on which the suit was based 
had the words “‘ chhah mah °’ after the words “ ek sal”, and that 
the former words appeared to be written ina different ink. He 
further reported if one year was the stipulated period, the suit was 
not within time. On the office report being brought to the notice 
of the learned pleader for the plaintiff, he made a statement which 
appears to me not to contest the Munsarim’s report. The Munsif 
directed the plaintiff to appear before him personally on the 25th 
of October. On the 24th of October a compromise was filed in 
court in which it was stated that the defendant had paid the entire 
money sued upon, and the plaintiff admitted having received the 
money from the defendant, and the plaintiff did not claim his costs. 
On the 25th of October this application was verified by both parties. 
It appears that the Munsif was very surprised that the defendant 
who had contracted the original loan on the 18th of April, 1920, 
should have atonce satisfied the plaintiff’s claim after the plaint had 
been filed. 


The Munsif held an enquiry into the question ofe whether the 
bond in suit was for one year, or whether the words “chhah mah ” 
had been interpolated. After taking down the statement of the 
present appellant, Ram Charan Das, on the 31st of October, 1924, 
he recorded the statements of Shiam Lal, Kharagjit, marginal wit- 
ness, and the defendant Randhira Chamar, and passed an order 
under section 476 ot the Code of Criminal Procedure, and made a 
complaint against Shiam Lal to the District Magistrate of Mainpuri. 
An appeal was filed by Shiam Lal before the District Judge under 
section 476B of the Code of Criminal Procedure. The learned 
Judge allowed the appeal of Shiam Lal and directed notice to issue 
to the petitioner, Ram Charan Das, to show cause why he should 
not be prosecuted under section 193 of the Indian Penal Code for 
haying falsely stated, on the 31st of October, 1924, that the words 
“chhah mah ’’ were not written by him, and that the time for repay- 
ment in the bond was only-one year and not one year 6-months. 
On the 27th of February; 1925, the learned Judge passed_an_ order, 
in the following terms:— __- oe 


pe ~ 
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“In pursuance of the notice issued by the court against Ram 
Chara’ Das he put in appearance through a counsel. I have 
heard the learned Advocate for Ram Charan Das but I see no 
good grounds why the prosecution of Ram Charan Das under 
section 193 of the Indian Penal Code should not be ordered. 
There is a strong prima facte case to prove that he made the 
following false statement before the Munsif of Shikohabad on 
31st of October, 1924 knowing that the statement made by him 
was false and not true.”’ 


He then set out the false averments and directed that the appellant 
be prosecuted under section 193 of the Indian Penal Code, and he 
further directed that the case be sent to the District Magistrate of 
Mainpuri for trial. Itis against this order that an appeal has been 
filed. As no reasons are given to enable me on appeal to decide 
whether a prima facie case has been made out, I have examined the 
record of the case against Shiam Lal. 


The learned Judge, in his order of the 3rd of February, 1925, 
in the appeal of Shiam Lal, said : 

“I think the view taken by the Munsarim of the Munsif’s 
court and the learned Munsif himself is erroneous. I see 
absolutely no difference in the ink of the words ‘tek sal” and 
the words ‘'chhah mah”, and I wonder how it was that the 
munsarim came to report that the words ‘‘chhah mah” were in 
different ink.’’ 


I have examined the document in question and I am unable to 
agree with the view taken by the learned Judge. The words “ chhah 
mah ” are not only written in a different ink, but the angle at which 
the lines forming the words “chhah mah ” are written, is different 
from that of the whole’ of the rest of the document. The learned 
Assistant Government Advocate, who also examined the document, 
was unable tg say that the ink with which the words “ chhah mah ” 
was written was the same asthe rest of the document. An exa 
mination of the document was made with the help of a powerful 
magnifying glass. I am of opinion that the view taken by the 
learned Munstf about the document was correct. I have also exa- 
mined the other evidence in the case, and cannot understand how 
Kharagjit, an illiterate person, could have identified the bond, and 
could have remembered the exact period for which the loan was 
given I'am not impressed by the evidence of Randhira chamar 
as it seems to me surprising that he waited for such a length of time 
to repay the bond, and a few days after the suit was instituted, he 
satisfied it out of court. 


The result is that no case has been made out for the prosecution 
of Ram Charan Das, the appellant. I allow his appeal and set aside 
the order of the District Jydge dated the 27th of February, 1925 
directing the prosecution of the appellant under, section 193 of the 
Indian Penal Code and direct him- to withdraw. the complaint.. 
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PITAM LAL (Plaintiff) 
VEVSUS 
BALWANT SINGH (Defendant) .* 


Civil Procedure Code (Act V of 1908), section 152—Court’s discre- 
tion under, to reject application for amendment of decree— 
Decree having been finally satisfied and discharged. 

A mortgage decree for sale was passed by the Subordinate 
Judge. The question of liability to pay costs was raised in 
appeal but the appeal was dismissed for want of prosecution. 
The judgment-debtor satisfied the decree in full and the case 
was struck off. Three years afterwards, the decree-holder applied 
to the court below to have the decree amended as it was not in 
strict accordance with the judgment. The Subordinate Judge 
granted the application on the ground that he had no discretion 
or power to refuse it. On revision, held, that a court of first 
instance can amend its decree even though an appeal from 
it has been dismissed for default; that under section 182 of 
the Civil Procedure Code the court has discretion to refuse 
an application for amendment and that there was material 
irregularity in the exercise of its jurisdiction inasmuch as it had 
not exercised its discretion at all. 

When a decree for money had been finally satisfied and dis- 
charged, the court is functus officio and can no longer entertain 
an application for amendment under section r2 of the Code of 
Civil Procedure, [per Danizzs, J.] 


CIVIL REVISION from an order of PANDIT RUP KISHEN AGHA, 
Subordinate Judge of Budaun. 


Narain Prasad Asthana, for the applicant. 
Peary Lal Banerjt, for the opposite-party. 
The following judgments were delivered :— 


SULAIMAN, J.—This is an application in revision from an order 
amending a decree. A mortgage decree for sale was passed by the 
court below which was appealed against to this Court. The question 
of the liability to pay costs was raised in appeal but the appeal was 
dismissed for want of prosecution. The judgment-debtors satisfied 
the decree in full, and the case was struck off. Three years after- 
wards, the respondent, Balwant Singh, applied to the court below to 
have the decree amended on the ground that it was not in strict 
accordance with the judgment. The learned Subordinate Judge, 
who disposed of this application, felt himself compelled to grant the 
application because he imagined that he had no discretion to refuse 
it. He clearly says: “I think, howeves, that that course is not open 
to me.” He would have dismissed the application had he thougat 
that he had any discretion in the matter for he distinctly remarks : 

a see * Civ. Rev. No. 170 of 1924. 
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. “I may, however, note in passing the circumstances which would 
have made it peculiarly desirable to exercise one’s discretion against 
the applicant in this case #7 one had the power lo do so.’ Havin 
thought himself compelled to grant the application, he has ordered 
that the decree should be amended. 


One of the points raised on 'behalf of the applicant is that the 
court below had no jurisdiction to amend the decree because the 
matter had been brought up in appeal and was disposed of by the 
appellate court. This contention is, in my opinion, not sound because 
there was no decree passed on appeal but merely an order dismissing 
the appeal for default. There is thus no decree of the appellate 
court in which the first court’s decree has merged. It cannot, how- 
ever, be doubted that under section 152 of the Code of Civil Pro- 
cedure the court had power, under the peculiar circumstances of 
this case, to refuse the application if it felt inclined to do so. The 
court was not bound to grant the application. I have already referred 
to the facts that the court would have dismissed the application if it 
bad felt that it had power to do so. Under these circumstances the 
cout below has not applied its mind to the case correctly, and has 
acted with material irregularity in the exercise of its jurisdiction 
because it has not exercised its discretion at all. I would allow the 
revision and, setting aside the order of the court below, dismiss 
Balwant Singh’s application for amendment of the decree with costs. 


DANIELS, J.—I concur. I would be prepared to goa step further 
and hold that when a decree for money had been finally satisfied and 
discharged, the court is functus officio and can no longer entertain an 
application for amendment under section 152 of the Code of ‘Civil 
Procedure. 


By THE CouRT.—The application for revision is allowed and the 
order of the tourt below is set aside and Balwant Singh’s application 
is dismissed with costs in both courts. 


Application allowed. 


' KISHUN AHIR AND OTHERS (Plaintiffs) 
VEYSUS 
SARAN AHIR AND ANOTHER (Defendants) .* 
Pre-emption Act (XI of 1922), section 5—A pplication of —Wajib- 
ul-arz stating custom of pre-emption—Rubkar of same year de- 
° claring custom incorrect and inapplicable—Effect of. 


Where the wayjtb-ul-drs of 1874 settlement stated that there 
was a custom of pre-emption in the village in question but a 


rubkar of the same year declared that the entry relating to 
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custom in the said wajib-ul-arz was to be deemed tÊ be incorrect 
so far as the property in dispute was concerned and that there 
would be no such custom in future, held, that under section 5 
of the Pre-emption Act, the two documents must be read 
together and that being done, there was no wajib-ul-ars of 
1874 recording a custom of pre-emption. The language of the 
rubkar indicated that the parties concerned did not intend 
to have anything to do with the right of pre-emption by custom 
or by contract. 
SECOND APPEAL from a decree ôf Basu Balj NATH Das, 
District Judge of Azamgarh, reversing a decree of the Munsif of 
Havali. 


Haritans Sahat, for the appellants. 
The judgment of the Court was delivered by 


KANHAIYA LAL, J.—We think the decision of the lower court 
in this case is correct. Itis a case to which the Pre-emption Act 
XI of 1922 applies. It appears that in the 1874 Settlement the 
village in which the property is situated formed part of a taluga 
comprising a number of villages. It is true that a wafib-ul-are was 
prepared at that settlement in which it was stated that there was a 
custom of pre-emption, but there was also produced before the 
court below a certified copy of a rubar dated the 30th September, 
1874, declaring that the entry relating to custom in this waytb-x- 
are was to be deemed to be incorrect as far as this mauza Jalalpur 
was concerned. It was stated clearly in this rudkar that there was 
in that village no custom of pre-emption and that there would be 
no such custom in future. 


We are of opinion that the Judge of the court below construed 
section 5 of the Pre-emption Act correctly. The wajib-ul-ars can- 
not be read detached from the ruékar which professes to correct it. 
The two documents must be construed together and we are quite 
clear, this being done, there is no waytb-ul-arz of 1874 recording a 
custom of pre-emption. 

It is further argued that even if this* view be taken, there is 
nothing to exclude the idea that the parties who signed the wajib- 
ul-arg were entering into a contract for pre-emption. Here again 
we think the language of the rwdkar is quite clear. It indicates to 


‘ us that the parties concerned intended to have nothing whatever to 


do with the right of pre-emption whether by custom or by contract. 
No other point arises for discussion. | 
We dismiss the appeal under order 41, rule 11. 
Appeal dismissed. 
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SITAL RAI AND ANOTHER (Defendants) 
VEFTSHS 
RAM KHELAWAN PANDEY (Plaintiff) .* 


M e et) and fixed-rate holdings both included in the 
deed—Single consideration—Mortgagee in possession of occu- 
pancy holdings—Suit for recovery of possession of transferable 
lands or proportionaie amount due—Plainttff not entitled to 
relsefs claimed. ` 

When a mortgage was made of occupancy holdings along 
with certain other properties which were legally transferable 
for a single consideration, and the plaintiff-mortgagee, having 
retained possession of the occupancy lands which were not 
transferable, wanted to recover possession of the remaining 
lands, held, that it was not necessary In this case to decide the 
question whether the whole transaction was void or not, but it 
was quite sufficient to say that the plaintiff was not entitled 
to seek any relief in court at all, Rajendra Prasad v. Rumyjatan 
Rat, [1917] rs A. L. J. R., £44, referred to and differentiated. 

The plaintiff having claimed, in the alternative, a pro- 
portionate amount of the mortgage money, held, that sucha 
claim could not be allowed as it was impossible for the court 
to say how much of the entire consideration was intended to 
be for the occupancy lands and how much for the other pro- 
perties when the mortgage-deed made no such apportionment, 


FIRST APPEAL from an order of H. BEATTY ESQ., District 
Judge of Ghazipur. å 


A. P. Pandey, for the appellants. 
Surendro Nath Sen, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal by the defendants arising out 
of a suit brought by a mortgagee for recovery of possession of certain 
Jands and, in the alternative, for recovery of a proportionate amount 
due. 


It appears that the defendants made a mortgage of occupancy 
and fixed-rAte holdings in the year 1911 for a sum of Rs. 999-15 in 
favour of the plaintiff. The plaintiff's case is tbat he has been in 
possession of the occupancy lands all along and is in possession of 
them even now, but that as regards the fixed-rate tenancies, he was 
put in possession but has since been dispossessed. The defence 
was that the mortgage was void and the plaintiff had no right to 
seék the assistance of the court. 

The court of first instance dismissed the suit on the ground 
that the mortgage was one transaction and the whole of the mort- 
gage was illegal. It also came to the conclusion that inasmuch as 
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the plaintiff wanted to retain possession over the occupancy lands, 
he did not come to court with clean hands and was not entitled to 
any relief. The suit was accordingly dismissed. On appeal the 
learned District Judge has taken a contrary view. Relying on the 
case of Rajendra Prasad v. Ramjatan Rai (*), he is of opinion 
that it was open to the mortgagee to claim relief against the fixed- 
rate tenancies which were transferable. He has accoidingly allowed 
the appcal and remanded the case for disposal of the other issues, 


In our opinion it is unnecessary in this case to decide the question 
whether when a mortgage is made of occupancy holdings along with 
certain other properties which are legally transferable for a single 
consideration, the whole transaction is or is not void. It is therefore, 
unnecessary to consider the ruling in Rajendra Prasad v. Ramjatan 
Rai (*). It is quite sufficient for the purpose of this case to say 
that the plaintiff is not entitled to seek any relief in court at all. 
He admittedly retain possession of the occupancy lands which are 
not transferable and he wants to recover possession of the remaining 
lands. If his suit were to be decreed, the result substantially would 
be to enforce the entire mortgage contract, part of which is admittedly 
illegal. It seems to us that such a relief ought never to be granted. 
In the case of Rajendra Prasad v. Ramjatan Rai (*), the mort- 
gagee had actually given up all claim to the occupancy lands which 
were not transferable. In the present case the mortgagee actually 
retains possession of the occupancy lands and has not given them 
up. He cannot, therefore, be entitled to a decree for possession. 


The learned advocate for the respondent has urged that in any 
case he is entitled to a proportionate money decree. If such a claim 
were allowed, the result would be to split up the mortgage money 
which was one single consideration for the transfer. It is impossible 
for a court to say how much of the entire considerationewas intended 
to be for the occupancy lands and how much for the fixed-rate 
tenancies when the mortgage deed makes no such apportionment. 
We cannot, therefore, even give the plaintiff a deciee fora pro- 
portionate amount of the mortgage money. 


We accordingly allow this appeal and setting aside the order of 
the lower appellate court, restore the decree of the court of first 
instance with costs in all courts. ° 

Appeal allowed. 
(1) [1917] 15A. L. J. R., 544. 





VOL. XXIII.) HIGH COURT 523 
è 


GULAB DEI AND ANOTHER (Plaintiffs) 
VEYSUS ` 
VAISH MOTOR COMPANY, ETAWAH 
AND ANOTHER (Defendants) .* 


Comprotnise—Entered on behalf of minor— When amounting to a 
nullity—Civii Procedure Code, Order 32, tule 7—Provistons of. 


Where plaintiff’s suit, brought on behalf of herself and as 
guardian of her minor son, was compromised, during plaintiff’s 
absence from Court, by her father, who was looking after the 
case as plaintiff’s patrokar, and the court recorded this com- 
promise and passed a decree in terms of it but, on appeal, the 
District Judge, finding that it was not clear whether plaintiff’s 
father had authority to enter into the compromise or that the 
compromise was for the benefit of the minor, remanded the 
case to the first court, 


Held, that so far as P minor was-concerned, the com- 
promise could not be forced on him as -the guardian did not 
want it and as it was entered into without the leave of the 
court s 

The mere fact that the -decree had been. passed in terms of 
the compromise did nót`ħecessarily justify an inference that 
the Court granted leave or that it was satisfied that the com- 


promise was for the benefit of thé hiitfor. Ranga Rao v. 


=~ ee we 


Rajyopala Raju, 1.L.-R.,-2a Mad., 378, referred to. (Order 32, 
rule 7 of the Civil Procedure Code, referred to.) 

Held, further, that’ as-regards the plaintiff, the case had 
been rightly remanded and if it was found that neither her 
father Wor the vakil had any authority to compromise on her 
behalf, then the case, so far as she was concerned, should be 
tried on the merits 

FIRST APPEAL from an order of E. BENNET ESQ., District 
Judge of Agra. 

Gopi Nath Kunzru, for the appellants. 

J. M. Banerji, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J —This is an appeal from an order of remand in 
a suit brought by Musammat Gulab Dei, on behalf of herself and 
as guardian of her minor son, against a motor company for accounts. 
The case was appaiently being looked after by her father as her 
pairokar, and on the 2nd of August, 1923, when she was not herself 
present in the court, the case *was compromised on her behalf and 
on behalf of her minor son on instructions given by her father, 
Shankar Lal. The court recorded this compromise and passed a 
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decree in terms of it Musammat Gulab Deci, for herself and on 
behalf of her minor son, appealed to the District Judge from this 
order recording the compromise and urged that she had never given 
any authority to the compromise being made, that the compromise 
was not for the benefit of the minor, and that no leave of the 
court having been obtained, it was a nullity. The learned Judge 
came to the conclusion that it was not clear whether Shankar Lal had 
authority to enter into the compromise, or that the compromise 
was for the benefit of the minor. He has accordingly remanded the 
case to the court of first instance, but has given directions as to 
how the court is to proceed in case it came to certain conclusions 
after further enquiry. 


It seems to us that so far as the minor is concerned, the com- 
promise cannot be forced on him. The minor’s guardian herself 
did not enter into the compromise, but someone on her behalf did 
enter into it. It is, however, not disputed that no leave of court 
has up till now been granted and that there is no finding that the 
compromise was for the benefit of the minor. The mere fact that 
the decree has been passed in terms of the compromise does not 
necessarily justify an inference that the court granted leave, or that 
it was satisfied that the compromise was for the benefit of the minor. 
Any compromise without the leave of the court is a nullity. As before 
any leave has been granted, the guardian herself does not want 
the compromise, itis impossible to force the compromise on the minor. 
In the case of Ranga Rao v. Rajgopala Raju (*) it was clearly 
held that even if a guardian of a minor enters into a compromise 
without the leave of the court but changes her mind before the leave 
of the court is granted, the compromise cannot be forced on the 
minor. This follows clearly from the wording of Order 32, rule 7 
under which no next friend or guardian is permitt@d without the 
leave of the court to enter into any agreement or compromise on 
behalf of a minor. If, therefore, before any such leave is granted, 
she changes her mind, it cannot be forced on the minor. 


The case, therefore, so far as the minor is concerned, must be 
disposed of on the merits unless the guardian chooses to compromise 
it afresh after having obtained the leave of the court. 


As regards Musammat Gulab Dei herself, the question remains 
whether Shanker Lal or her vakil had authority to compromise the case 
on her behalf The case has been rightly remanded in order that this 
matter may be enquired into. Of course if it is found that neither 
Shankar Lal nor the vakil had any authority to compromise on behalf 
of Musammat Gulab Dei, then the case, so far as she is concerned, 
will also be tried on the merits. ° 


We allow the appeal in part, and, modifying the order of the 
learned District Judge, direct that the case be remanded to the 
(1) [1899] I. L. R., 22 Mad., 378. 
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Court of figst instance for the enquiry as to whether Shankar Lal or CIVIL 

the vakil had authority to compromise the case on~ behalf of Musam n 

mat Gulab Dei. The compromise, so far as; the’ minor is concerned, os 

will, however, bé totally ineffective. : os ee 
We direct that the mimor-appellant will have his costs from the -VaisH 


MOTOR 
respondent. The other parties will bear their own costs. COMPANY, 


Appeal allowed in part. ETAWAH. 








Order modified. Sulaman, J. 
SITA RAM (Plaintiff) CIVIL 
VEYSUS ae 
PEARE aLras ALLOO AND ANOTHER (Defendants) ." — 
May, 8. 
-7 Agreement beiween parties not to produce any evidence—Parttes be 
agreeing io abide by Courl’s decision after making local inspec- EA 


lion— Decision not open to appeal. 


The substantial dispute between the parties was as to whe- 
ther a spout should or should not be closed, [Instead of in- 
curring the expense involved in producing a lotof oral evidence 
the parties decided that they should not produce any evidence 
whatsoever and should abide by the decision of the Munsif 
after he had made a local inspection, The document which 
recorded their agieement did not say that the Munsif should 
necessarily refer to all the documentary evidence that were 
produced by the parties; nor that any inspection notes should 
be prepared by him and left on the record, ‘The Munsif having 
ultimately decreed plaintiff’s claim, the defendant appealed 
and the lower appellate court setting aside that decree, directed 
that there should be a trial de novo. Held, setting aside the 
order of remand, that the parties could not resile from their 
agreement and must be bound by the decision of the Munsif 
whether it was, as a matter of fact, right or wrong. The deci- 
sion must be treated to have been one based on compromise 
between the parties and.was no longer open to appeal. Himan- 
chal Singh v. Jatwar- Singh, I. L. R., 46 All., 710 and Ram 
Sundar Misra v. Jat Karan Singh, 23 A. L. J. R., 251, re- 
fersed to. 


First APPEAL from an order of BABU- C. DEB BANERJI, 
Subordinate Judge of Bareilly. 

Girdharilal Agarwala, for the appellant 

Peary Lal Banerji, for the respondents 
- The judgment of the Court was delivered by 


SULAIMAN, J —This is san appeal from an order remanding the Sulaman, J. 
case so that it be tried de novo and the parties be allowed oppor- 
tunities of producing additional oral and documentary evidence. 
.* F. A. F. O. No. 175 of 1924. 
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The plaintiff brought a suit praying that a certain ‘pout opened 
by the defendant towards his court-yard should be closed. The 
defence was that this spout was an old one and not a recent one, 
and that, in any case, ıt threw water on the defendant's own land. 
On the roth of December, 1923 both the parties made statements 
before the court that they did not want to produce any evidence 
whatsoever, and that whatever the court, after making a local inspec- 
tion, decided, that would be acceptable to both the parties. This 
was duly signed by the parties. In pursuance of this no further 
evidence was recorded by the Munsif, and he made a local inspection 
of the piace and came to the conclusion that the spout wasa recent 
one and not an old one at all. He was further inclined to hold that 
the water from this spout did not fall on the defendant’s land. He 
accordingly decreed the claim. 


The defendant went up in appeal, and the lower appellate court 
has set aside that decree The lower appellate court has remarked 
that the learned Munsif kept no notes of inspection, and has made 
no reference in his judgment to the documents that were filed by 
the parties. And then, again, although the parties had clearly stated 
that they would not produce any more evidence, the lower appellate 
court, curiously enough, has directed that there should be a trial 
de novo and further evidence, both oral and documentary, should be 
produced by both parties. The order of remand cannot possibly be 
upheld. 

The substantial dispute between the parties was as to whether 
the spout in question should or should not be closed. Instead of 
incurring the expense involved in producing a lot of oral evidence 
the parties decided that they should not produce any evidence what- 
soever and should abide by the decision of the learned Munsif after 
he had made a local inspection. The document wħich recorded 
their agreement did not at all say that any inspection notes should 
be prepared by the Munsif and be left on the record ; nor did it say 
that he should necessarily refer to all the documentary evidence 
that were produced by the parties. The matter in dispute was left 
entirely to the decision of the learned Munsif, and, in our opinion, 
the parties cannot now resile from their agreement and must be 
bound by the decision of the learned Munsif whether it was, as a 
matter of fact, right or wrong. The decision, therefore, must be 
treated to have been one based on a compromise between the parties 
and was no longer open to appeal. For the sake of reference we 
may refer to the case of Himanchal Singh v. Jatwar Singh C) 
and that of Ram Sundar Misra v. Jai Karan Singh (°). 

We accordingly allow this appeal, and, setting aside the ordér 
of the court below, restore the decree*of the Court of first instance 


with costs in all courts. 
Appeal allowed 


(1) [1934] L L. R., 46 All., 710. (2) [1925] 23 A. L. J. R, 251. 
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FAQIR ULLAH (Plaintiff) 
VEFSUS 
HIKMAT ULLAH (Defendant) .* 


Provincial Small Cause Couris Act, section 35— Provisions of— 
Suit instituted before Munsif having Small Cause Court powers 
—Decided by second Munsif not having such powers—Appeal, 
whether lies from decision—Civil Procedure Code, section 99— 
Applicability of. 

After evidence had been recorded in plaintiff’s suit, by a 
Munsif having Small Cause Court powers, the said Munsif ceased 
to have jurisdiction and the case was taken upin the ordinary 
way by his successor who had no Small Cause Court powers. 
The second Munsif decreed the case in plaintiff’s favour but, 
on appeal, the Subordinate Judge dismissed the suit. ‘The 
plaintiff contended, in revision, that as the suit continued to 
be a Small Cause Court suit, no appeal lay, and further, that the 
second Munsif should have 1e heard the evidence and recorded 
it in full as in a regular suit, Held, that as the case was 
decided under section 35 of the Provincial Small Cause Courts 
Act, it must be treated as a regular suit in which an appeal lay. 
Sarju Prasad v. Mahadeo Pande, 1. L. R., 37 All, 450, Lach- 
man Das v. Ahmad Hasan, I. L, R., 39 All., 357 and Zanur- 
ul-Ifasan v. Imdad Ali Khan, I. 1. R., 44 All, 59, referred 
to and followed. 

Held, further, that even if the-second Munsif should have 
re-heard the evidence and recorded it in full, his omission to 
do so was merely an irregularity in procedure to which section 
99 of the Civil Procedure Code applied but it could not be 
made a ground for setting aside the decree as it had not affect- 
ed the decision on the merits. 


CIVIL REVISION from an order of PANDIT RUP KISHAN AGHA, 
3rd Subordinate Judge of Moradabad. 


Girdharilal Agarwala, for the appellant. 
S. A. Haider, for the respondent. 
The jydgment of the Court was delivered by 


DANIELS, J.—This is a revision against an order of the learned 
Subordinate Judge of Moradabad dismissing the plaintiff's suit on 
appeal. The grounds of revision are these. The suit was originally 
instituted before a Munsif having Small Cause Court powers. This 
Munsif ceased to have jurisdiction, and the case was taken up in the 
ordinary way by his successor who had no Small Cause Court powers. 
The evidence had been recorded by the first Munsif. The case was 
decided in favour of the plaintiff by the second Munsif. On appeal 
the learned Subordinate Judge, to whom the appeal was made over, 


* Civ, Rev. No. 19 of 1925. 
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took a different view and dismissed the suit. The plaintiff’s first 
contention is that the suit continued to be a Small Cause Court suit, 
and, therefore, no appeal lay to the District Judge. This contention 
is contrary to section 35 of the Provincial Small Cause Courts Act, 
and the fact that a case which 1s decided under that section by an 
officer not having Small Cause Court powers must be treated as a 
regular suit in which an appeal lies, is supported by a long string 
of authorities, ¢. g., Sarju Prasad v Mahadeo Pande (*), Lachman 
Das v. Ahmad Hasan (*) and Zamtrul-Hasan Khan y. Imdad Alt 
Khan (*). 

The applicant’s second contention is that the Munsif who decided 
the case should have re-heard the evidence and recorded it in full 
as ina regular suit. Even if the Munsif should have done this, 
his omission to do so is merely an irregularity in procedure to which 
section 99 of the Civil Procedure Code applies, and which cannot 
be made a ground for setting aside the decree unless it has affected 
the decision on the merits. In this case we find on examining the 
record that the learned Munsif who heard the evidence recorded 
unusually full notes. That the shortness of the notes did not 
prejudice his successor against the piaintiff is evident from the fact 
that the case was actually decided in his favour. In appeal before 
the learned Subordinate Judge the applicant took no objection to 
the form in which the evidence had been recorded. He had of 
course taken one before the trial court. We further find that the 
decision turned on a question of limitation, which depended on 
whether the true date of the pro-note was 1920 or 1921r. It is quite 
obvious that the date originally written was 1920 and has been 
altered into 1921. The point on which the Courts dittered was 
whether that alteration was made immediately, at the time when it 
was first written, or was made subsequently in ordez to bring the 
case within limitation. We find, therefore, that the error in pro- 
cedure, if there was any, has not in any way affected the result of 
the case. 


The revision accordingly fails, and we dismiss it with costs. 


Application dismissed 
(1) [1915] I. L. R., 37 All., 450. 
(2) [1917] I. L. R., 39 All.. 357. S 
(3) [1921] I. L. R., 44 Al, 50. 
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GANGA CHAMAR AND OTHERS (Defendants) CIVIL 
VEFYSUS 1935 
BINDESARI RAI (Plaintiff) .* a: 


Agra Tenancy Act (II of 1901), sections 167 and 199—Ejectment SULAIMAN,J. 
suit—Title, question of, raised in defence—Direction to file swt DANIELS, J 
in Civil Court—Suit filed after expiry of time prescribed— 
Whether entertainable—Civil Procedure Code, section 10, 
inapplicability of. 

In an ejectment suit brought in the revenue court against 
BR on the allegation that the latter was the sub-tenant of the 
present defendants-appellants, BR's defence was that he was 
the mortgagee and proprietor of the land. The revenue court, 
acting under sub-section (1) (b) of section r99 of the Tenancy 
Act, ordered BR to file a suitin the civil court within three 
months for a declaration of his title.« The suit was, however, 
filed two months after the expiry of the time-limit. It was 
subsequently withdrawn with liberty to file a fresh suit, and a 
fresh suit was filed later on. The lower appellate court held 
that as the suit in the revenue court was still pending, BR 
could maintain the suit in the civil court because it was filed 
not in accordance with the revenue court’s order but indepen- 
dently of it. On appeal, held, that the decision of the Court 
below was wrong in principle as well as contrary to authority 
and must be set aside. BR was not entitled to ignore the 
revenue court’s order and the civil court should not have enter- 
tained his suit filed after the expiry of the three months’ period. 
Banwari Lal v. Gopi, 4 A. L. J. R., 713, applied. Taimur Ah 
Shah v. Shah Muhammad Khan, 1. L. R., 41 All, 211, Shah 
Muhammad v. Kadir Bux, 12 A. L. J. R., 989 and Randhir 
Singh %. .Bhagwan Das, I. L, R., 35 All, 541, distinguished in 
view of the provisions of section 233 (k) of the Land Revenue 
Act. Chiranji Lal v. Kehri Singh, I. L. R., 33 All, 1, Baljit v. 
Mahipat, 1. L. R., 41 All., 203, Kishore Singh v. Bahadur 
Singh, I.L. R., 43 All., 97 and Mullo v. Ram Lal, I. L. R., 
43 All., 191 (2.B.), referred to. 

Held, also, that section ro of the Civil Procedure Code did 
not apply to this case as the revenue court was incompetent 
to grant the relief asked for in the civil suit. 


First APPEAL from an order of BABU KRISHNA DAS, Sub- 
ordinate Judge of Azamgarh. 

Peary Lal Banerji, for the appellants. 
. The respondent was not represented. 

The following judgments were delivered :— 


DANIELS, J.—In this case an ejectment suit was brought in the Damisis, J. 
revenue court against Bindeshar Rai, the present plaintiff-respond- 
* F. A. F. O. No. 118 of 1924. 
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ent, on the allegation that he was the sub-tenant of the present 
defendants. His defence was that he was the mortgagee and pro- 
prietor of the Jand. The revenue court acting under sub section (1) 
(5) of section 199 of the Tenancy Act, ordered him ‘to file a suit in 
the civil court within three months for a declaration of his title. 
The question is whether he is entitled to ignore that order and file 
a suit after the expiry of the three months’ period, and if he does 
SO, whether the civil court should entertain it. The date of the 
reyenue court’s order was {9th November, 1921. The period of 
three months expired on 19th February, 1922., The suit was filed 
two months later, on 19th April, 1922. It was subsequently 
withdrawn with liberty to file.a fresh suit and a fresh suit was 
filed on 3rd January, 1923. It may be taken as settled by the deci- 
sion in Randhir Singh v. Bhagwan Das (*) that if the original suit 
had been filed in time, there would have been a sufficient compliance 
with ‘the revenue court’s order. Here even the original suit was 
filed after three months. The lower appellate court holds that the 
plaintiff can maintain the’suit because it was filed not in accordance 
with the revenue court’s order but independently of it. The only reason 
it gives for this singular view is that the suit in the revenue court 
is still pending. If the suit had been filed within three months, the 
revenue court would have been bound to allow the ejectment suit to 
remain pending till the civil suit was decided. Asthe suit, though 
filed after three months, has been entertained by the civil court, the 
revenue ‘court appears to be awaiting the result of this appeal. 


The question, is really concluded by the decision | in Taimur Ali 
Shah v.'Shah Muhammad Khan (*), decided with reference to 
precisely similar provision in-the Land Revenue Act. That suit 
followed an earlier single: Judge decision in Banwari Lal v. Gopi 
(?) which was a case under section 199 of the Tenancy Act. As, 
however, the suggestion has been made that special period provided 
by section 199 is prescribed only for the purposes of suit in the 
revenue court and could not affect either the period of limitation 
provided by the Limitation Act or the jurisdiction of the civil 
court to entertain the suit if brought at any time, it is perhaps 
desirable to examine the principles on which the decision rests. 


Section 167 of the Tenancy Act reserves certain classessof suits 
and applications expressly for the decision of the revenue courts. 
It not only provides that revenue courts alone shall decide them but 
it goes further and excludes the civil court from taking cognizance of 
“ any dispute or matter in respect of which any such suit or appli- 
cation might be brought or made ”. Among the matters reserved 
for the revenue court is the ejectment of a tenant. In fact it’ may 
be said generally that a’ dispute as to whether the relationship of 
caer and „tenant exists between the parties is one within the 

“ (1) ` [1913] ‘I. L. G 35 All., 541: (a) [1918] I. L. R., 41 AL, arr, .. 

[1907] 4A. L. J Roa 713. 
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exclusive jurisdiction of'the revenue court. On ‘the othér hand, 
questions of proprietary right are ‘in general reserved Tor the civil 
court. But the same question may be in oné aspect: in-dispute as to 
the’ existence of ‘tenancy “and in another a dispute as to proprietary 
right. That situation arises whenever, as here, a'defendant alleged 
to be the tenant of the plaintiff- pleads that he is not.a tenant but .a 
proprietor or mortgagee of the jand. -In such a situ ation’ there’ was 
always a danger of conflicting. decrees .being’ passed.~ In the 
ejectment suit the revenue court might- hold that B.wasthe tenant of 
A and eject him: The civil court might hold“that B was the pro- 
prietor of the land and A a trespasser. To prevent this conflict of 
jurisdiction thescheme of section 199-wasdevised: The revenue 
court before which the. question of title was’ raised was given the 
option of deciding the question itself or of referring it to the civil 
court. If it adopts the former course, it becomes a civil court for 
the time being and its decision will be-res ‘judicata for any ‘civil 
suit. Ifit adopts the second course, it must direct. the suit to be 
instituted within a limited time, namely three months, and if the 
suit is not instituted within that time, must decide the question of 
title against the defendant. This decision will also. be a final decision 
between the parties. - 


‘If a party who has been eel to ais a sùif within three 
months is to be at liberty to ignore the'restriction and file -his suit 
after three: months but before the decision of the: revenue court; the 
whole policy of the law will be defeated. - The revenue court ‘mast 
decide against him under ‘the imperative provision of section. 199: 
The civil court might conceivably:decide’in' his: favour. Such a deci= 
sion would let in the very mischief which it is the whole object of 
the law to prevent—contrary decisions by independent tribunals each 
acting strictly within its jurisdiction. Section 10 of the Code of 
Civil Procedure will not apply because the revenue court, though 
its decision may indirectly produce the same result, could not nave: 
granted the relief asked for in the civil court. - 


The decision ‘of the court below is wrong in principle < as well 
as contrary to authority and must be'set aside. 


, SULAIMAN, J.—lI agree in the order ‘proposed. ` In my opinion 
cases arising under the Land Revenue Act are. not directly. i in point 
though they may be referred to by way of analogy. , Under section 
433 (K) of the Land Revenue Act, the jurisdiction of.a civil court 


is barred in respect of all cases’ affecting partition, or union of 


mahals: Suits relating to. such matters are, therefore, ordinarily out- 
side the jurisdiction of a civil court., It. is only when a reference 
ig made by a-revenue court, under section 111_of the Land Revenue 
Act, to the civil court that the civil court assumes jurisdiction. It 
is obvious, therefore, that unless a proper, reference under section 
{II is.‘in existence, the civil court would. have no jurisdiction to 
entertain the suit at all. That is why I would distinguish cases 
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like Taimur Ali Shah v. Shah Muhammad Khan (*), Shdh Muham- 
mad v. Kadir Bux (°), and Randhir Singh v. Bhagwan Das (°), 
and cases referred to therein. 


In the present case we have to consider the effect of the pro- 
visions of the Agra Tenancy Act. If the revenue court had actually . 
decided the question of the relationship of landlord and tenant and 
had heid that the defendant in the revenue court was a tenant, that 
would have been a finding by a revenue court competent to decide 
that question, and the provisions of section 167 as well as section 
199 of the Tenancy Act would be applicable, and that finding would 
be final. This in effect has been held in several cases and I may 
only refer to the cases of Chiranji Lal v. Kehri Singh (*), Baljit 
v. Mahipai (°), Kishore Singh v. Bahadur Singh (°) and Mullo 
y. Ram Lal ('°). 


In the present case, however, the' revenue court has not yet finally 
decided that matter. I have no hesitation in saying that the civil 
court should not try this question, and the only difficulty that I 
have felt is in trying to state the ground on which this view 
should be based. The difficulty in my mind arises because of the 
imperfection in the language used in the Tenancy Act. If we 
examine section 167 carefully, it would appear that all suits and 
applications of the nature specified in the fourth schedule are 
exclusively triable by revenue courts, and no court other than a 
reyenue court is entitled to iake congnizance of any dispute or 
matter in respect of which any such suit or application might be 
brought or made. I think this must mean in respect of which any 
such suit or application might be brought or made in the revenue 
court by the plaintiff to the civil suit. It would be impossible to 
throw out the plaintiff’s civil suit on the ground that the defendant, 
if he so chooses, can raise the same dispute in a révenue court. 
Now the present plaintiff could not possibly have filed any suit or 
application in the revenue court in which he could have asked the 
court to try a dispute between him and the opposite party. So 
the only court to which he himself could go was the civil court 
Suppose, for instance, that no suit in the revenue court had been 
brought by the defendant at all and the present suit was the first suit 
instituted, can it be said fora moment that section 167 would bea 
bar to such aclaim? Obviously it would not have been because 
the present plaintiff could not have asked for a declaration of his 
proprietary title in any form whatsoever in the revenue court. If 
that is so, then there would be some difficulty in holding that 
although section 167 would not have been applicable if no suit in the 
revenue court had been pending, it has somehow or other become 
applicable because such a suit has beer instituted. The language 

fy} ha I. L. R, 41 AIl, 211. (2) iil 12 A. L. J. R., 989. 

($) 
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voL. xxiz1.] HIGH COURT 533 


of section 167 cannot bear this construction. On the other hand, 
it is possible to lose sight of the fact that although the present 
plaintiff could not himself have sued in the Revenue Court, there is 
a suit pending in that court which is exclusively triable by it and 
in which the same dispute arises. 


I would, therefore, not base my decision on the provisions of 
section 167 alone, but base it on the ground that I have a discretion 
to refuse to grant the declaration asked for when the question in 
dispute raised in this case is already pending before a revenue 
court which is competent to try it and is raised in a suit which is 
exclusively triable by that court, though raised at the instance of the 
defendant to the civil suit. The revenue court is empowered to 
decide it, and if it decides it, its decision will have the force ofa 
civil court decree, and, subject to appeals, will be final. It is obvi- 
ously undesirable that two courts, even if they have concurrent 
jurisdiction to try the same point, should try it simultaneously. 
Although it is not possible to bring this case within the provisions 
of section 10 of the Code of Civil Procedure as the revenue court 
is not competent to grant the relief asked forin the civi] suit never- 
theless the principle underlying that section may be of wider appli- 
cation. 2 

Under section 199, sub-clause (2) if the defendant in the revenue 
suit has not complied with the order and has not instituted a civil 
suit within the three months allowed, it will be the duty of the 
revenue court to decide the point against him. In fact the inevitable 
result of the failure to file the suit in time will be a decision against 
the person claiming the proprietary right. If this is to be so, what 
is the use of the civil court going on with the dispute as to such 
right? We are entitled to assume that the revenue court would 
decide the poine against the present plaintiff and it will, therefore, 
be altogether futile to allow the civil court to go into that question 
with the possibility of arriving at a contrary conclusion. The provi- 
sions of section I99 are obviously intended to avoid such a conflict 
of jurisdiction, and the revenue court alone must proceed with the 
case. The declaration, even if granted by the civil court, will be 
useless and may altogether be ignored by the revenue court. 


The only case which I notice is similar to the present one is the 
case of Banwari Lal v. Gopi (*) where too a suit instituted in the 
civil court more than three months after the time allowed by the 
revenue court, was held to be not maintainable. The learned Judge 
who decided that case, however, based his decision on the ground 
that the ordinary period of limitation for a civil suit was suspended 
in view of the provisions of section 199 of the Tenancy Act. He 
in effect held that Article 126 of the Limitation Act was overridden 
by section 199 of the Tenancy Act and the period of limitation 
was shortened. Although I agree with the view that the civil court 

(1) [1907] 4. A. L. J. Ry 713. 


CIVIL 


1925 
GANGA 
CHAMAR 


V. 
BINDESARI 
RAI. 


——— 


Sulaiman, J. 


£34 Hich cotkt [A L. J. R 


Civit should not grant the declaration, I find it impossible to base my 
ee decision on the ground that the suit was barred by time owing to 
the period of limitation being shortened. As I have already said, 
GANGA I simply in my discretion refuse to grant the declaration asked for. 


CHAMAR 
By THE COURT.—The appeal is accordingly allowed and the 
order of the lower appellate court set aside‘and the decree of the 
l : court’ of first instance restored with costs in all courts. 
Suldiman, J. Appeal alloued. 
MT Decree óf first court restored. 
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CIVIL my MADHORI SARAN (Opdostte-party) 
eee VErSUS 
das | PARBATI (Applicant) .* 


May,5. Givil Proceduré Code; Order 43, rule 1 Lash tie from order 
SULATA AN. J. granting review of judgmeni—Right of, limited by Order 47, rule 
DANIELS, J. 7—Ordeyr also permitting party to adduce evidence on a poimi 
i never raised at the trial—Illegaltty of. 


The Subordinate Judge passed an order granting a review of 
judgment on the ground that it was not within the power 
of the defendant, in spite of due deligence, to produce at the 
trial court the new and important evidence, discovered subse- 
quently, consisting of a certified copy of a sale-deed alleged to 
relate to the land in suit, In an appeal from this order, it was 
contended that it was not clear onthe face of the sale-deed 
that ‘it related to the land in suit. The Subordinate Judge 
considered prima facie that it did appear to refer to this land 
but recognizing that it was not fair to decide the point as an 
appellate court without giving the other side an opportunity to 
rebut the evidence, he passed the order referred to. Held, 
that, under the circumstances, it was a proper ogder to pass. 


Where in his order admitting the review, the Judge permitted 
the defendant to adduce evidence on a point which was not 
_ . raised at the trial,-held, that for this there was no justification. 


The right of appeal conferred by Order 43, rule 1 (w) is not 
an unlimited right but is subject to the conditions of Order 47, 
rule 7, Khurshed Alam Khon v. Rahmatullah Khan, I.L. R., 40 
All|, 68 and Nandlal Mullick v. Panchanan Mukeri lee, I. L. R., 
45 Cal., 60, referred to. 
First APPEAL from an order of BABU LAKSHMI NARAIN 
TANDON, Subordinate Judge of Farrukhabad. 


Indu Bhushan Banerjt, for the appellant. 
The respondent was not represented. 
The judgment of the Court was delivered by 


Dames, J. °° ‘DANIELS, J.—This is an appeal from an order granting a 
review of judgment on thé ground of the discovery of new and 
important evidence which the defendant could not by exercise of 

+F AF. O:'No. 105‘ of 1924. 
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due diligence have discovered earlier. The new and important 
evidence consisted of a certified copy of a sale-deed of the year 
1878 alleged to relate to the land in suit. The question arises 
whether the appeal comes within the terms of Order 47, rule 7 
of the Civil Procedure Code. The right of appeal conferred by 
Order 43, rule 1 (w) is not an unlimited right, but is subject to 
the conditions of Order 47, rule 7. Vide Khurshed Alam Khan v. 
Rahmatullah Khan (*) and Nandlal Mullick y Panchanan 
Mukerjee (°). In this case the appeal, if allowable at all, comes 
under clause (b) of rule 7 of Order 47 on the ground that the 
review was admitted in contravention, of rule 4. Now, the learned 
pleader for the appellants has not been able to dispute the finding 
of the learned Subordinate Judge that it was not within the power 
of the applicant, in spite of due diligence, to produce at the trial 
the evidence on which she now relies. His contention ıs that 
it is not clear on the face of the sale-deed that it relates to the land 
in suit. This is a point which the learned Subordinate Judge has 
not decided. He evidently considered rima facie that it did 
appear to refer to this land, for he says that the admission of the 
document changes the whole aspect of the case. At the same time 
he recognized that it was not fair to decide the point as an appellate 
court without giving the other side an opportunity to rebut the 
evidence. He accordingly sent back the case for decision of the 
issue on-the merits after allowing the respondent to produce rebutt- 
ing evidence. This appears to us, under the circumstances, to have 
been a proper order to pass. The question can only be decided 
when the document is read along with the other evidence in the 
case. The evidence has not been laid before us, and we are not in 
a position at this stage to express any opinion on the question. 
In one respect the order of the court below is open to objection. 
At the hearing tf the appeal the defendant raised a point as to the 
effect of a certain partition on the plaintiff’s claim. This was a 
new point raised in appeal, and the learned Subordinate Judge had 
held in deciding the case that it could not prevail in the absence of 
the evidence necessary to substantiate it. In his order admitting the 
review the learned Subordinate Judge has permitted the defendant to 
adduce evidence on this question also. For this there is no justi- 
fication. The point was never raised at the trial at all, and the 
defendant ought not to be allowed ın review to raise a case which 
was never raised at the trial, and on which no evidence was adduced. 
We accordingly set aside that portion of the lower court's order 
which allows the defendant an opportunity of establishing her 
contention regarding the partition. In other respects the appeal is 
dismissed. We make no order as to costs as the respondent is not 
represented. ° 
Appeal dismissed. 


E 1917] I. L. R., 40 All., 68. 
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DURGA RAM (Opposite-Party) 
VEFSHS 


HAR KISHEN DASS (Applicant) .” 

Provincial Insolvency Act (V of 1920), section 6, cl. (d) (#)— 
Act of insolvency—What does not constitute, within meaning 
of. 

Where the defendant was declared an insolvent on the ground 
that he was absent from his village for about two or three 
hours on one occasion when the munim of the applicant’s shop 
went{to collect the debt, that he had been purehasing cloth 
from the applicant, selling it retail and using the sale proceeds 
to pay up creditors other than the applicant and that he had 
not been keeping up his accounts for about a month past and 
had ceased to carry on his business with vigour during these 
days, held, that none of these acts constituted an act of insol- 
vency within the meaning of cl. (d) (ii) of section 6 of the . 
Provincial Insolvency Act, 


First APPEAL from an order of K. A. H. Sams ESQ., District 
Judge of Ghazipur. 

Surendro Nath Verma, for the appellant. 

Uma Shanker Bajpat, for the respondent. 


The judgment of the Court was delivered by 

DANIELS, J.—This is an appeal from an order declaring the 
appellant, Durga Ram, an insolvent on the application of the res- 
pondent, Har Kishan Das, to whom he is indebted. It is difficult 
to know exactly on what grounds the learned Judge has granted the 
petition. The acts of insolvency alleged in the creditor's peti- 
tion were, first, that the insolvent was removing his property in 
order to avoid paying his creditors, and, secondly, that he did not 
sit at his shop and was about to go to Calcutta. Thę learned Judge 
finds neither of these allegations to be proved. As regards the 
absence, he says that all that is proved is that the appellant was 
absent from his village for about two or three hours on one occasion 
when the munim of the shop went to collect the debt. This is not 
sufficient to constitute an act of insolvency within the meaning of 
clause {d) (ii) of section 6. The grounds on which the learned 
Judge seems to have proceeded are that the defendapt, who is a 
cloth dealer, hag been purchasing cloth from the applicant, selling it 
retail and using the sale proceeds to pay up creditors other than the 
applicant. He further finds that the defendant has not been keeping 
up his accounts for about a month past and has ceased to carry on 
his business with vigour during these days. Neither of these two 
acts constitutes an act of insolvency within the Provincial Insolvency 
Act. Nor does the fact that he is ynable to pay his debts in itself 
suffice. We allow the appeal and set aside the order of adjudication. 


The appellant will get his costs. 


* F, A. F. O. No. 130 of 1924, 
. è 


Appeal allowed. 


VOL, XXIII. | PRIVY .COUNCIL 537 


. PRIVY: COUNCIL. 


CIVIL 

PRAMATHA NATH MULLICK (Plaintif) = 
Versus 1935 
PRADYUMNA KUMAR MULLICK April, 28. 


AND ANOTHER (Defendanis).* Lorn suaw, 


Hindu law—Idol—Consecration and establishment of—A juristic 
eniily—Not subject of private property—Shebatt rights and BURGH, 
duties of—Mode of worship—Idol should be a party toa suit SIR JOHN 


concerning regulation of its worship. EDGE, 
i i MR. AMEER 
An idol, when established and consecrated as a household ALI. 


god by a pious Hindu, becomes a juristic entity. It ceases to 
be a mere movable chattel and can no longer be regarded as 
mere property of an individual. It attains a juridical status 
with the power of suing and being sued. Its interests are 
attended to by the person who has the deity in his charge and 
who is in law its manager with all the powers which would, in 
such circumstances, on an analogy, be given to the manager of 
the estate of an infant heir. The founder becomes the Shebait 
of the ido] and the Shebaitship is held to be invested in the 
heirs of the founder in default of evidence that he has dis- 
posed of it otherwise or there has been some usage course of 
dealings or some circumstances to show a different mode of 
devolution. 


The Shebait is in law the custodian of the idol and manager 
of its estate and is charged with the duty of seeing that the 
worship of the idol is properly and reverently carried on. 
Destruction, degradation or injury of the idol are not within 
the poer of the Shebait, but if in the course of a due 
administration of the worship of the idol by the Shebait it be 
thought that the family idol should change its locatjon, the 
will of the idol itself expressed through its guardian must be 
given effect to. It is also open to an idol acting through 
his Shebait to conduct its worship in its own way and at its 
own place always on the assumption that the acts of Shebait 
expressing its will are not inconsistent with the reverent and 
proper conduct of its worship by those members of the family 
who render services and pay homage to it, 


The right of worship of an idol when invested in two or 
more joint owners can be made the subject of a partition and 
the joint owners of such a right are entitled to perform their 
worship by turns. Rambrahama Chatterji v, Kedar Nath 

°- Banerji, 36 C. L. J., 478,  Khetter Chunder Ghose v. Hari 
Das Bundopadhya, I.eL. R., 17 Cal., s57, Gossamee Sree 
Greedharreejee v. Rumanlollejee' Gossamee, 16 L'A., 137: L 
L. R., 17 Cal., 3, Jaggannath Prasad Gupta v. Runjit Singh, 
* P, C, A, No. 59 of 1924. ‘ 
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I. L. R., 25 Cal., 354, Sheoratan Kunwari v, R&m Pragash, 
T. L. R., 18 All., 227, Musammai Jai Bansi Kunwar v. Chattar 
Dhari Singh, s Bengal L, R., 181 and Mitta Kunth Audhicarry 
v. Neerunjun Audhicarry, 14 Bengal L. R., 166, referred to. 


An idol was consecrated and its worship founded by one M. 
By his will M directed that his widow and his adopted son 
should be the proprietors of his whole estate including the 
idol. The will further provided for funds to carry on the wor- 
ship of the idol as heretofore, On the death of M his widow 
and his adopted son succeeded to his estate and the worship 
was duly and properly carried on. Subsequently the adopted 
son built another Thakurbari and installed the idol in the 
Thakurbari and the widow and the adopted son endowed 
properties for the worship of the idol. A Trust Deed 
was executed by the adopted son for this purpose and that 
deed provided that the idol was to be located and worshipp- 
ed in the Thakurbari and till another ora better Thakurbari 
was erected for the worship of the idol it was not to be removed 
from the Thakurbari for any purpose whatsoever, On the 
death of the adopted son the right of worship devolved on 
hig three sons. On a partition the right of worship was also 
divided and each of the three sons became entitled to carry 
on the worship by turn each year. One of the sons built ano- 
ther house for himself, and when his turn of worship came, he 
wanted to remove the idol from the Thakurbari to his own 
house. The other sons objected basing their objection on the 
provision of the aforesaid Deed of Trust. Held, (1) that 
upon its consecration and establishment by M, the idol ceased 
to be the subject of private property. Upon the death of M 
his adopted son became the Shebait of the idol charged with 
the management of its proper worship; (2) that the Deed of 
Trust endowed properties to the idol as a dedicatee; (3) that 
the prohibition in the Deed of Trust as to the removal of the 
idol was not per se binding upon the idol acting through its 
Shebait for the time-being; (4) that it was open to the idol 
acting through its guardian to conduct its worship in its own 
way and even to change its location if it so became necessary 
in the course of due administration of its worship; (5) that 
in the suit it was necessary that the idol also should be a party 
through a disinterested next friend; (6) that the female mem- 
bers who were also entitled to perform worship shofld also be 
represented in the suit, The decree of the High Court was 
accordingly discharged and the suit remitted for the framing 
of a proper scheme for the regulation of the worship of the 
idol. 


APPEAL from a decree of the High Court of Judicature at Fort 


William in Bengal. s 


The facts of the case appear in the judgment. 
A. M. Dunne, K. C. and S. Hyam, for the appellant. 
L, de Gruyther, K. C. and J. M. Parikh, for the respondents. 
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The following judgment was delivered by 


LORD SHAW.—The questions raised by this appeal are ofa 
wide and general importance. They have reference to the control 
and worship of a Hindu family idol. It may be explained that 
although one idol 1s referred to, called of course the Thakur, there 
were two others, the Thakurani, a female idol referred to in some 
of the papers as the consort of the Thakur, and there was also a 
third, a sacred or deified stone, called the Salgram Sila. These 
three idols became the objects of the pious worship of the family of 
the founder, Mutty Lal Mullick, who originally installed them. But 
the points in the case can be more simply treated by referring to the 
one, namely the principal idol the Thakur. 


The appeal is from a decree dated the roth April, 1923, made 
by the High Court in Calcutta in its Civil Appellate Jurisdiction 
reversing a decree dated the Ist June, 1922, made by the same 
Court in tts Original Civil Jurisdiction. 

The case was argued at great length, and a large mass of 
authorities was cited. 


Before entering upon the legal questions which were debated, 
their Lordships think it not inadvisable to state the family history, 
in so far as it concerns the installation of this idol. It was established 
and consecrated many years ago by a wealthy Hindu inhabitant of 
Calcutta, Babu Mutty Lal Mullick, in his family dwelling house, in a 
Thakur Ghar, or room therein, set apart for worship. 


Mutty Lal Mullick died in 1846 leaving a widow, Ranganmoni, 
and an adopted son, Jadulal, then two years of age. He left a will 
dated 17th August, 1846 (shortly before his death). He had for 
some time prior to his death set up and established and consecrated 
the idol, and so doubt is thrown upon the fact that the idol so 
installed became unquestionably the object of worship by himself 
and the family. The will provided that his widow should be the 
malik or proprietor and attorney, for the protection and care of the 
whole of his estate until his adopted son Jadulal attained the age of 
20, and the enumeration included the Sri Iswar Thakurs, Thakuranis, 
etc., established by“him and ancestorial. 


_Upon the adopted son attaining 20 the property was to be made 
over to the son as his heir. There was a power to the widow in 
case the adopted son died without issue to adopt another. A gift 
was made to the widow of one lac of rupees, together with various 
jewels and silver with right of residence in the family residence. 
With regard to the maintenance and worship of the idol certain 
funds, amounting to Rs. 600 „a month, were to be drawn by the 
widow and therewith she was to defray the expenses of the idol’s 


Sheba (or worship) and for religious festivals and ceremonies, “in . 
the method that I have paid and defrayed the same hitherto”. Upon... 


the ‘adopted son attaining 20 the widow wag to “make over the 
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z J] 
whole of the property to him fully and he will in a Ifke manner 
protect the whole of the property and effectuate the Kreah Karmas, 
or religious acts and ceremonies’. 


It seems accordingly clear that in Mutty Lal Mullick’s lifetime 
the idol was, as already stated, established as a household god ; and 
the pious founder, narrating his own upkeep and maintenance of 
the deity, gave funds in order that those should be continued ; and 
he prescribed the duty of continuance to the widow during the 
adopted son’s minority and upon the son thereafter during his life. 


One of the questions emerging at this point, is as to the nature 
of such an idol, and the services due thereto. A Hindu idol is, 
according to long established authority, founded upon the religious 
customs of the Hindus, and the recognition thereof by Courts of 
Law, a “ juristic entity”. It has a juridical status with the power 
of suing. and being sued. Its interests are attended to by the 
person who has the deity in his charge and who 1s in law its manager 
with all the powers which would, in such circumstances, on analogy, 
be given to the manager of the estate of an infant heir. It is 
unnecessary to quote the authorities; for this doctrine, thus simply 
stated, is firmly established. 

A useful narrative of the concrete realities of the position is to 
be found in the judgment of MUKERJI, J. in Rambrakama Chatterji 
v. Kedar Nath Banerji (°):— 

‘We need not describe here in detail the normal type of con- 
tinued worship of a consecrated image—the sweeping of the 
temple, the process of smearing, the removal of the previous 
day’s offerings of flowers, the presentation of fresh flowers 
the respectful oblation of rice with flowers and water, an 
other like practices. It is sufficient to state that the deity 
is, in short, conceived as a living being and is ¢reated in the 
same way as the master of the house would be treated by his 
humble servant The daily routine of life is gone through with 
minute accuracy; the vivified image is regaled with the neces- 
saries and luxuries of life in due succession, even to the 
changing of clothes, the offering of cooked and uncooked 
food, and the retirement to rest,” 

The person founding a deity and becoming responsible for these 
duties is dz facto and in common parlance called Shebait. This 
responsibility is, of course, maintained by a pious Hindu, either by 
the personal performance of the religious rites or—as in the case of 
Sudras, to which caste the parties belonged—by the employment ' 
of a:Brahmin priest to do so on his behalf. Or the founder, any time 
before his death or his successor likewise, may confer the: office of 
Shebait on: another. : l 

Under the will of Mutty Lal Mullick he did not adopt the latter 
course,‘ but he acted as Shebait with the Brahmin assistance referred 
to- After his death his widow officiated similarly as the ministrant. 

C) 36 C. Ie J., 478 at 483. oe 
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of the worship, and she used, as directed, the endowed funds specially 
destined for the upkeep and worship of the deity. After the adopted 
son Jadulal reached the age of 20 he then became de facto the 
person, charged with the same duties, to be performed as fully as 
his adoptive father and mother had performed them 


It must be remembered in regard to this branch of the law that 
the duties of piety from the time of the consecration of the idol 
are duties to something existing which, though symbolising the 
Divinity, has in the eye of the law a status asa separate persona. 
The position and rights of the deity must, in order to work this out 
both in regard to its preservation, its maintenance and the services 
to be performed, be in the charge of a human being. Accordingly 
he is the Shebait custodian of the idol and manager of its estate. 
And so, paying proper respect to the religious proprieties of the 


case, the father, mother and adopted son were successively and’ 


de facto roimstrants and custodians of this idol. 


The period during which this’state of matters existed was in the 
narrative from antenor to 1846 till the year 1864. The widow’s 
charge of the affairs of the idol had come to an end; and Jadulal the 
son’s period of administration, he having reached the age of 20, had 
begun. Jadulal died in the year 1894. What had happened during 
his period of administration was this: that in 1881 he enlarged the 
old family dwelling-house containing the Thakurbari in which the 
household gods had hitherto resided and were worshipped. He had 
erected a puja dalan for the worship of al] the family Thakurs, 
including the three referred to, that is to say, instead of one house 
with its Thakurbari for the family, two houses were erected on 
adjoining plots of ground and between these the puja dalan was 
erected, having a private entrance from each of the private dwellings 
so that the f’mily worship was conducted with due decorum and 
propriety in what was practically an annexe to either house. 


Two other events occurred which are important during this 
period of Jadulal’s regime. In 1888 he executed a deed of trust 
providing particular premises for the location and worship of the 
deities in the puja dalan aforesaid. The terms of this deed are the 
centre of the contentions raised by the parties in the appeal and will 
be more particularly hereinafter referred to. The other fact affecting 
this period was that in the year 189: Ranganmoni, the widow of 
Mutty Lal Mullick, died. She made a very large endowment in 
favour of the family idol, amounting to about one lac of rupees. 
By her will she appointed Jadulal her executor and trustee and she 
made a disposition of her property in these terms :— 


“I give and devise, my tenanted land, No, 129 Bowbazar 
Street in Calcutta, to my said trustee, his heirs and representa- 
tives to be held by him and them upon trust, to apply the rents 
and jncome thereof, after providing for the payment of taxes 
and other outgoings, in the performance of the daily and 
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periodical worship of the idol, consecrated by ney late hus- 
band, called Radha-Shamsunder, such worship to be performed 
by my said son and his descendants. ” 


Jadulal died in 1894, leaving issue three sons and four daughters. 
The estates were large, and a suit for partition among the three 
sons ensued. Questions of importance were raised as to :— 


(5) The provisions of Jadulal’s will; and 
(2) The endowment by Ranganmoni. 


On the former head the disputes and differences were submitted 
to the arbitration of the late Mr. W. C. Bonnerjee, who delivered 
an award in 1899. That award was madea rule of Court. In the 
partition proceedings, Mr. Bonnerjee declared that the three sons, 
as Jadulal’s heirs, were entitled to the residue of the father’s estate 
in three equal shares. He allotted one of the two houses to the 
first son, another to the third son, and, in regard to the second son, 
the present appellant, he was, so to speak, paid out in money in 
order that he might erect a desirable’ residence for himself. Among 
other trusts declared in Jadulal’s will was the following, namely :— 

The trust for the worship of the said Jadulal Mullick’s here- 
ditary Goddess Sri Sri Singhabahini Debi and other family 
deities during his turn or pala of worship. 

It is to be observed that, although the turn or pala of worship 
as amongst the three sons was recognised in that part of the award, 
the idols in question in this case were not named. 


In a subsequent part of the award various turns of worship were 
given to the sons in order. As to the Thakurbari, or puja dalan, 
plans were referred to, and it was declared to be the joint property 
of the three sons. Prohibition was made against the two sons vested 
in the adjoining properties raising any structure or building of any 
kind which might interfere with the joint property. The situation 
created by this deed accordingly was that, while the deities were not 
named, the joint property of the three sons in the house dedicated 
to the idol was declared and the system of worship by turn or pala 
was established. 


With regard to Ranganmoni’s estate and endowment, a suit was 
brought in 1904, and in June, 1905, it was decreed that æ scheme 
should be framed for carrying on the varied trusts of the lady’s will 
and, subject to provision being made therefor, her estate should be 
divided into three equal shares among the plaintiff and defendants 
in this suit. A commission was accordingly issued to Babu 
Bhupendra Nath Basu to frame a scheme of worship and to partition 
the residue. This was done by return to the commission, which- 
appointed the worship of Thakur Sri Sri Radha Shamsunderji, the 
idols in question in this suit, in the following terms :— 

‘I direct that the sheba and worship of the Thakur Sri Sri 
Radha Shamsunderji and of the Thakur located at Mahesh and 
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Brindåban and the Ekodistha sradb will be performed by the 
parties and their heirs by turns of one year each, the first turn 
commencing from the ist day of Baisakh in the Bengali year 
1317 and such first turn shall devolve on the said Pradyumna 
Kumar Mullick and his heirs, the second turn commencing from 
first day of the month of Baisakh 1318 shall devolve on the 
said Pramatha Nath Mullick and his heirs, and the third turn 
commencing from the first day of the month of Baisakh 1319 
shall devolve on the said Manmatha Nath Mullick and his 
heirs, and so on by rotation. On the demise of any one of the 
parties, his heirs will become entitled to his turn of worship, 
and the paity having the turn of worship will perform such 
worship without any interference by any of the other parties.” 


The family very sensibly acted in accordance with the rules set 
down in these proceedings. The practical result was that the parties, 
now judicially separated, continued the worship of the idols. The 
idol was, of course, not removed by the parties during their period 
of worship of pala because in the building as constructed the idols 
were located as mentioned ina building adjoining their respective 
houses. 


In the year 1910-11 the second son’s establishment was set up. 
The idol was removed to his house in connection with certain 
festivals considered suitable for the occasion and, after these were 
concluded in February, 1911, was brought back to the puja dalan. 
In May, 1911, the second son’s year of pala, or turn of worship, 
came round and the family idol was removed to the Thakurbari of 
his house and family worship continued there for one year. In 1914 
the same- thing occurred, the first respondent being still an infant. 
Itis not suggested in any part of the case that these temporary 
transfers of the location of the family idol (such temporary transfers 
on occasions ®f festivals are familiar in the community) were not 
conducted with complete reverence and propriety and without 
interruption of the ordinary daily services tendered to the idol or 
any of the rights connected with its worship. In short, the 
results of the partition suit, the interpretation of the wills of Jadulal 
and Ranganmoni, and the awards made therein, were so far worked 
out without defect or friction. 


When the appellant’s pala, however, again came round, namely 
in 1917, the transfer of the idol by him as before to his Thakurbari 
was objected to by the first respondent, who had now attained 
majority (with whose objection the third son concurs); and the 
broad question in this appeal is whether that objection is well 
founded in law. 


In substance the objectian is founded upon the deed executed in 
1888 by Jadulal. 


The argument in the Appellate Court is thus recorded by 
RICHARDSON, J.:— 
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The learned Standing Counsel, Mr, B. L..Mittert founding on 
Mutty Lal's Will, argued that the testator treated the idols or 
images which he had set up as his personal property and left 
them absolutely to Jadulal. When pushed, Mr. Mitter said that 
Jadulal might, if he had so pleased, have thrown them into 

the river. 
The Appellate Court rejected that proposition. And this Board 
can give no countenance to it As is added inthe judgment 


- referred to :— 


The inclusion of the idols, however, among items of property 
movable and immovable, does not show that the testator 
regarded his interest in them in the same light as his interest 
in his secular property. ‘The careful directions given later in 
the Will show that the testator intended the worship of the 
ancestral deities and the deities he had established to bea 
charge upon his estate. 


There may be, in the nature of things, difficulties in adjusting 
the legal status of the idol to the circumstances and requirements of 
its protection and location and there may no doubt also be a variety 
of other contracts of such a persona with mundane ideas. But an 
argument which would reduce a family idol to the position of a 
mere movable chattel is one to which the Board can give no 
support. They think that such an argument is neither in accord 
with a true conception of the authorilies, nor with principle. The 
Board does not find itself at variance with the views upon this 
subject taken in the Appellate Court or with the analysis of the 
authorities there contained. 


The Appellate Court, it is true, felt itself constrained by the 
terms of the deed of 1888 to arrive at a conclusion adverse to the 
case of the appellant; but upon the main points in argument, both 
as to the contention that the household god was merg property, and 
as to Jadulal’s ‘right being absolute therein, this appeal was argued 


` before the Board by the counsel for the respondents here on the 


footing that if the Appellate Court’s decree depended on the reasons 
given, it could not be defended. The Board is, on the contrary, of 
the opinion that, upon the two points they discussed. the reasoning 
and vicw of the High Court are sound. 


Their Lordships would only add, on the subject of‘property, that 
the argument is said to be supported by the judgment of BANERJEE, 
J. in Khetier Chunder Ghose and others v. Hari Das Bundopadhya 
' C). In that case the facts were that the household idol was made 
over to relatives, owing to the family, whose idol it was, being 
unable to carry on the worship on account of the paucity of profits 
of the endowed lands, and it was held that the transfer was justified 


- in the interests of the idol. It was a proper anda pious act. The 


Shebait, being charged fundamentally with the duty of seeing to the 
-worship being carried on, and, having the concurrence of the entire 
(1) ` [1890] I. L. R., 17 Cal., 557. 


VOL, XXIII. ] PRIVY COUNCIL 545 


family tosthe transaction, did have power to carry through the 
transaction “ for the purpose of performing its worship regularly 
through generation to generation". The members of the family 
were thereby deprived of no right of worship. The interests of 
worshippers and idol were conserved. Their Lordships do not 
think that such cases form any ground for the proposition that 
Hindu family idols are property in the crude sense maintained or 
that their destruction, degradation or injury are within the power 
of their custodian for the time being Such ideas appear to be in 
Violation of the sanctity attached to the idol, whose legal entity and 
rights as such the law of India has long recognised. 

The argument as to property being thus displaced, their Lord- 
ships have now to consider the position of Jadulal, the grantor of 
the deed of 1888. 


Was he Shebait of this idol in the narrower sense as the appell. 
ant contends or did he succeed by virtue of Mutty Lal’s will to the 
rights and privileges possessed by the testator ? In the deed of 1888 
Jadulal declares as follows :—“ whereas the said Babu Mutty Lal 
Mullick, the father of the said Jadulal Mullick, established and 
consecrated the Thakur called Radha Shamsunderji.” As has been 
seen, during his life Mutty Lal Mullick had de facto performed 
piously and regularly all the duties which the law would charge 
upon the custodians of the idol. It stands without question that 
Jadulal himself was fully performing similar duties and functions. 
As was said by LORD HOBHOUSE in Gossamee Sree Greedharvreejee v. 
Kumantlolljee Gossamee (*) 

‘“ According to Hindu Law, when the worship of a Thakur 
has been founded the Shebaitship is held to be invested in the 
heirs of the founder, in default of evidence that he has dispos- 
ed of it otherwise, or there has been some usage, course of 
dealing,°or some circumstances to show a different mode of 
devolution.’’ 


A similar principle appears also to have been implied in the 
judgments of Jagannath Prasad Gupta v. Runjit Singh È), Sheo- 
ratan Kunwari v. Ram Pargash (È) and Musammat Jai Bansi 
Kunwar v. Chattar Dhari Singh (*). 


To apply this law to the present case, Jadulal was the sole heir 
of his father and, by the general law of India, he thus stood vested 
with the right of custody of, and management of the trust for the 
family idol which his father had consecrated and set up. So far as 
the legal status and rights of Judulal as grantor of the deed of 1888, 
the deed proceeds to narrate :— 


‘* Whereas the said Jadulal Mullick is now desirous of dedi- 
cating the said premises to the said Thakur in the manner 
hereinafter expressed.” 

. (1) RA 16 I. A., 144. (2) [1897] I. L. R., 25 Cal., 354. 
(3) [1896] I.L. R., 18 All, 227. (4) [1870] 5 Bengal L. R., 18]. 


xXx. 69 R. . 


CIVIL 


1925 
PRAMATHA 
NATH 
MULLICK 


v. 
PRADYUMNA 
KUMAR 

MULLICK. 


Lord Skaw. 


CIVIL 


—— 


1935 


PRAMATHA 
NATH 
MULLICK 


546 PRIVY COUNCIL [A. L. J. R. 


This is perfectly correct language in acknowledgment of the fact 
that the Thakur existed and was the capable recipient m law of the 
property dedicated to it. The deed then proceeds to declare that 
certain aati described in the schedule, 


‘ shall be for ever held by the said Jadulal Mullick his heirs, 
executors, administrators and representatives to and for the use 
of the said Thakur Radha Shamsunderji tothe intent that the 
said Thakur may be located and worshipped in the said pre- 
mises and to and for no other use or intent whatsoever provided 
always that if at any time hereafter it shall appear expedient 
to the said Jadulal Mullick his heirs, executors, administrators 
or representatives so to do it shall be lawful for him or them 
upon his or their providing and dedicating for the location and 
worship of the said Thakur another suitable Thakurbari of the 
same or greater value than the premises hereby dedicated to 
revoke the trusts hereinbefore contained and it is hereby declar- 
ed that unless and until another Thakur Bari is provided and 
dedicated as aforesaid the said Thakur shall not on any account 
be removed from the said premises and in the event of another 
Thakurbari being provided and dedicated as aforesaid the 
said Thakur shall be located therein but shal] not similarly be 

"A removed therefrom on any account whatsoever,” 

This passage has been quoted in full so as to make clear the 
three propositions which seem to follow, namely, First, the recog- 
nition as mentioned of the idol as the dedicatee : Second, the con- 
veyance in no respect whatever appears to be a conveyance of the 
idol, but is a conveyance of the premises described in the schedule 
to and for the use of the idol and for no other use: Third, this 
use is not to be interfered with by Jadulal’s heirs, executors, 
administrator or representatives except upon providing for the 
dedicatee another Thakurbari of the same or a larger value. When 
that is done Jadulal’s heirs, etc., could revoke tlf trusts of the 
premises affecting the present pujah dalan, and unless and until that 
is done the idol is not to be removed therefrom. 


It is this last proposition which raises the real difficulty in the 
case and their Lordships express no surprise that the High Court 
should have felt it. Upon a full consideration their Lordships have 
come to the conclusion that this was not a dedication, in any sense 
of the wrd, of the idol as property, nor of the idol at all.” It was a 
dedication of real estate in trust for the idol, recognised as a legal 
entity, to which such dedication might be made. 


The true view of this is that the will of the idol in regard to 
location must be respected. If, in the course of a proper and unas- 
sailable administration of the worship of the idol by the Shebait, it 
be thought that a family idol should ghange its location the will of 
the idol itself, expressed through his guardian, must be given effect 
to. This is in accordance with what would appear to be the sound 
principle of the position and it is further in accord with the authority 
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on the subject. In the case already referred to, so far did the decision 
go that it was expressly said by LORD HOBHOUSE in Gossammee Sree 
Greedharveejee v. Rumantlolljee Gossammee, supra “ The Thakur 
Dowjee, or those who speak for him on earth, need not take advan- 
tage of this gift.” 

A fortiori it is open to an idol acting through his guardian the 
Shebait to conduct its worship in its own way at its own place always 
on the assumption that the acts of the Shebait expressing its will 
are not inconsistent with the reverent and proper conduct of its 
worship by those members of the family who render service and pay 
homage to it. 


A question was raised whether the right of worship of an idol 
can be made the subject of partition. [heir Lordships have already 
referred to this point when dealing with the arbitration proceedings. 

In 14 Bengal L. R., page 166, the point arose especially in the 
case of Mitta Kunth Audhicarry v. Neerunfun Audhicarry and 
others. The head note is as follows :— 


‘The reasons for which one of several joint owners is en- 
titled to a partition of the joint property, apply also to the 
case of a joint right of performing the worship of an idol. The 
joint owners of such a right are entitled to perform their wor- 
ship by turns,” 


And, in SIR RICHARD COUCH’S judgment, the following rule of 
law is referred to :— 


“The suit is founded upon the right of the plaintiff, as 
property, toa partition. No doubt the plaintiff is entitled to 
that; and the decree of the First Court was right in awarding 
it, But that decree has not made provision for the term that 
each of the three persons, the plaintiff and the two defendants, 
should Rave, and does not state whether the plaintiff is to 
have his turn first, or second, or third. We must therefore 
direct the Extra Assistant Commissioner to determine by lot in 
what order the plaintiff and the two defendants shall exercise 
the right to worship the idol. And having determined that, he 
should insert in his decree, so that it will be settled in what 
order they are to exercise the right of worship,” 


The sole objection made in these proceedings to the removal 
by one of the Shebaits during his pala or tum of worship to his 
residence is founded upon the deed of 1888 already analysed. In 
paragraph 13 of the defence “ this defendant admits that the plaint- 


iff's turn of worship commenced on and from . . . the 14th 
April, 1917. On the 2nd April, 1917, this defendant, who had 
attained majority on or about zoth November, IQIl4, . . . ob 


jected.” .In the evidence of the first respondent, he deposed as 
follows :— 


‘* Babu Bhupendra Nath Basu divided the turn of worship of 


- - -6 Thakurs, and each of us have one year. . . my only objection 
is based on the deed of dedication ;.apart from the deed there 
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CIVIL would be objection to the removal because the Thakur has its 
toas own house where arrangements are made for sbeba. I have 
ia said that my only objection is on the deed of dedication.” 
pers While, however this is the only objection actually made by the 
TH eae : j 4 
Mutiicx objecting defendant, it has to be pointed out that the idol is not 
PRapyumn, Otherwise represented in the proceedings, though the result might 


conceivably vitally affect its interests. In that sense the contest has 
MuLLicK. related to the establishment of individual rights as between contest- 
eran ing Shebaits. The interests of the female members of the family, 

` especially in view of the fact that they are excluded from the 
managership of the idols, might need special protection. They are 
entitled to participate in the worship established by Mutty Lal 
Mullick without obstruction or inconvenience. 


Their Lordships are accordingly of opinion that it would be in 
the interests of all concerned that the idol should appear by a dis- 
interested next friend appointed by the Court. The female members 
of the family should also be joined, and a scheme should be framed 
for the regulation of the worship of the idols. 

Their Lordships will, therefore, humbly advise His Majesty that 
the case should be remitted to the High Court to be dealt with in 
accordance with this report. It will be necessary in these circums- 
tances to set aside the decrees of both the Courts below. The parties 
must bear their own costs in the Courts of India and before this 
Board ; any costs paid under either of the decrees of the Courts 
below will be repaid. 

Case remitted to High Court. 

Sanderson, Lee & Co.—Solicitors for the appellant. 


J. J. Edwards & Co.—Solicitors for the respondents. 





CIVIL A. H FORBES (Plaintiff) 
VEVSHS 
wre L. E. RALLI AND OTHERS (Defendants) .* 


— Indian Evidence Act, section 115—Estoppei, what constitutes— 
LORD SHAW, Permanent lease of land with right to erect buildings—Construc- 
tion of —Inducement by representation and conduct as to fixity 
SIR JOHN of tenure though not of rent—Effect of. 

EDGE, MR. The defendants obtained from the plaintiff a lease of certain 
i Jands for the purpose of erecting buildings. After they had 
been in possession of the plots for sometime, the defendants? 
before proceeding with the erection of a pucca building, con- 
sidered it expedient to obtain the plaintiff’s express permission 
to raise the proposed structure. The plajntiff’s Manager 
assured the defendant by means of a letter that the lease 


*P. C. A. No. § of 1924. 


we 
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granted to him was a permanent lease and gave him the right 
to erect buildings but it did not entitle him to hold the land 
at a fixed rate of rent which was liable to enhancement. The 
defendant paid a certain amount as Nazrana to the plaintiff. 
The document by which the plaintiff granted permission to the 
defendant to build was in Hindi and it was formally issued at 
a later stage. It, however, included the condition that a 
Nazrana of Rs. 21 per mensem would be chargeable for the 
proposed constructions and if any further structures would be 
raised in future, a sum of Rs. 20 per Cottah would be taken as 
Nazrana for each additional construction. The defendant 
professed ignorance of the Hindi language and took the 
Parwangi granting permission to be an acknowledgment of the 
bonus that he had:paid, and acting upon the assurance given 
to him by the plaintiff and his Manager, commenced the build- 
ing and completed it at a considerable expense within the 
knowledge of the plaintiff, 


The plaintiff, after a lapse of several years, brought an action 
to eject the defendant on the allegation that the lease was 
renewable from year to year. Held, that the statement in the 
letter of the plaintiff’s Manager assuring the defendant of the 
permanent character of the lease originally granted to the 
defendant and which included the right to erect buildings was a 
statement of fact and not a mere expression of opinion and that 
the plaintiff, after he had induced the defendant by his repre- 
sentation and conduct to believe that the lease carried with it a 
fixity of tenure although not of rent, was estopped from evicting 
the defendant. Held, further, that no restriction of rights con- 
ferred by the original lease followed under the terms of the 
Hindi document which formally granted sanction to the de- 
fendant to build. 

The principle laid down in Ahmad Yar Khan v. The Secre- 
tary of State for India, 28 I. A., 211 and Sarat Chandra Dey 
v. Gopal Chandra Laha, 19 I. A., 203, approved, Ramsden 
v. Dyson, L. R., I H. L., 129, referred to. 

APPEAL from an order of the High Court of Judicature at 
Patna. 

The facts appear from the judgment. 

L. de Gruyther, K. C. and K. Brown, for the appellant. 

Sir John Simon, K. C., A, M. Dunne, K. C. and S. Hyam, for 
the respondents. 

The following judgment was delivered by 

MR. AMEER ALI.—This appeal arises out of a suit brought by 
the plaintiff-appellant in the Court of the Munsif at Araria in the 
district of Purnea to evict the defendants from certain lands he had 
leased to them in the year 1844. 

The suit was dismissed by the Munsif, as will be more particular- 


ly mentioned later in the course of this judgment. The Munsif’s 
order was affirmed by the District Judge. The plaintiff preferred 
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an appeal to the High Court, which was heard by a sfngle Judge, 
MR. JUSTICE Ross, who reversed the judgment of the District 
Judge, and decreed the plaintiff's claim. On the defendant’s appeal 
under the Letters Patent, a Division Bench, consisting of the 
CHIEF JUSTICE and MR. JUSTICE MULLICK, reversed the decision 
of Mr. JUSTICE Ross, and agreeing with the District Judge, dis- 
missed the suit of the plaintiff. He now appeals to His Majesty in 
Council on the grounds that the High Court misconstrued the terms 
of the lease under which the defendants were let into possession, 
and have wrongly applied, under the circumstances of the case, the 
doctrine of estoppel in respect of his claim. 


A brief narration of the facts which have led to this unfortunate 
litigation will explain the position of the parties. 

Mr. Forbes, the plaintiff, owns considerable landed property in 
the district of Purnea. The defendants are Greek merchants trad- 
ing largely in country produce in India under the name and designa- 
tion of Ralli Brothers. On the 22nd June, 1894, the defendants 
agent, one’ Acatos, obtained from the plaintiff a lease of four bighas 
of land “ for the purpose of erecting buildings, putting up presses, 
etc., for trading”. The lease (Ex. 5) is in English. Acatos executed 
a kabuliat which is identical in terms with the lease. As the ques- 
tion for determination turns, in a great measure, on the words of this 
lease, their Lordships think it desirable to give, so far as is necessary, 
the actual language of Ex. 5. It is as follows :— 

“ That whereas land is required by Mr. C. Acatos, Agent of 
Messrs. Ralli Brothers, Merchants, of Calcutta, for the purpose 
of erecting buildings, putting up presses, etc,, for trading, I. A, 
T. Ricketts, Manager for A. H. Forbes, Executor to the Estate 

of the late A. J. Forbes, agree to give a lease of four bighas of 
land to the aforesaid Mr. C. Acatos for the above purpose from 
year to year at an annual rental of Rs, 45 per bigha or total 
annual rental of Rs. 180,” 


Admittedly the defendants took possession of the leased lands 
for the purposes stated in Ex. 5. In 1903 a genileman of the name 
of Carras took the place of Mr. Acatos as the local agent of Ralli 
Brothers at Purnea. So far as appears from the record, he resided 
at a place called Forbesganj, which had been established by the 
plaintiff or his father as the centre of his estate. A railway station 
had been opened close by, and Forbesganj acquired a certain 
importance. 

About this time circumstances appear to have arisen which 
necessitated the erection of a pucca, or masonry building for the 
residence of Mr. Carras. As the lease, to use the language of the 
District Judge, was somewhat vaguely phrased, the defendants, Ralli 
Brothers, considered it expedient to obtain the plaintiff's express 
permission for the purpose of erecting the structure they proposed 
for their agent. At this time a Mr. Duff was acting as Mr. Forbes’ 
manager: or agenta. ee 
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After going carefully through the evidence, their Lordships have 
no doubt that both the Munsif and the District Judge have correctly 
held that at the interview which took place in consequence of the 
defendants’ applications for permission to raise the structure they 
proposed, and at which the terms of the lease of 1894 were dis- 
cussed, Mr. Forbes was personally present. In his evidence in the 
Munsifs Court the plaintiff states that he does not remember 
whether he was present or not! Mr. Carras positively swears 
that he was present and, in fact, took part in the discus- 
sion. Mr. Duff, for some reason or other, bas not been 
examined on behalf of the plaintiff. If, as itis said, he was ill at 
the time and unable to attend, he could have been examined, as the 
lower Courts point out, on commission. 


Their Lordships are thus left face to face with two statements, 
one by Mr. Forbes saying that he does not remember, the other 
by Mr. Carras, who positively swears that Mr. Forbes was present. 


In their Lordships’ opinion, the Courts which were by law vested 
with the jurisdiction to deal with the facts have properly come to 
the conclusion that Carras’ statement should be accepted. The 
letter of the 31st December, 1903 (Ex. A), which Duff wrote to 
Carras, is clear and precise on this point. Mr. Duff, writing as 
manager of the Sultanpur Estate, namely, the plaintiff's estate, says 
as follows :— 


‘* My dear Carras, 

“ Referring to your conversation of this morning with Mr, 
Forbes and myself, I write (?) at your request to say that the 
lease executed by Mr, C, Acatos, dated the 22nd June, 1894, 
is a permanent leaSe and gives you the right to erect buildings, 
but it does not entitle you to hold at fixed rate, and the rent 
is liableto enhancement after proper legal notice. If your 
firm desires to have a permanent lease at a fixed rate of (torn) 
will be glad to see the proposed draft of lease and to show 
it to Mr. Forbes. In the meantime, you can commence the 
house if you like to do so.” 


With reference to this letter the plaintiff has raised a number 
of objections which appear to their Lordships to be feeble and 
untenable.. In the first place, he says that it was a private letter. 
The District Judge held, as their Lordships think rightly, that it 
is an official letter written by Duff in his capacity as manager. It is 
precise in its language and tells the defendants that the lease of June, 
1894, is “ a permanent lease and gives you the right to erect build- 
ings, but it does not entitle you to hold at fixed rate and the rent is 
liable to enhancement. ”’ 

The defendants appear to have paid a bonus or nagarana for 
the permission to raise the structure they proposed, and on the 
roth January, 1904, a “ parwangi”’ was issued from the plaintiff’s 
zemandari cutchary in the Hindi language, the vernacular of the 
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Province, giving the sanction for the erection of the building. The 
parwangi, as it is called, requires some attention. Ifs translation 
is as follows :— 

“To the Manager. 


“ Permission granted to Messrs. Ralli Brothers, Goledar of 
Gola at station Forbesganj, Pargana Sultanpur, 


‘* Whereas you prayed through the agent of the said Gola for 
permission to erect a Pucca house in your Bandobasti (settled) 
Gola. As on enquiry and measurement you wish to erect a 
house on 2C.15 Dhurkis of land on payment of Rs. 21 as 
Nazrana per mensem, and the said sum has under a Chalan 
been deposited through your agent in the estate. Therefore 
permission is granted to you to erect a masonry house on 2 C. 
15 Dhburkis of land in your Bandobasti (settled) Gola. A 
Nazrana (bonus) of rupees twenty per Cottah will be taken 
in case more land is occupied in constructing the Pucca house. 
All rights which you possess in your Bundobasti (settled) Gola 
land under the Patta and Kabuliat will remain intact. No 
other right will be created under this permit. ‘This Parwanpi 
(sanction) or permission is intended for the said house only, 
Dated the roth January 1904, Sultanpur.” 


Considerable stress was laid by plaintiff’s counsel on the words 
which appear towards the end of this document—“ No other right 
will be created under this permit’; and it was urged that the 
intention of the plaintiff was to restrict the rights of the lessee 
within the limits imposed by the original lease of 1894. Mr Carras 
deposes that he does not know the Hindi language and did not, 
therefore, know of the terms of this document until some time after, 
and that he took it to be an acknowledgment of the bonus that he 
had paid. This statement has been accepted by both the Munsif 
and the District Judge. In their Lordships’ opinion, in whatever 
way this document may be understood, it does no? affect in any 
degree the effect of what took place at the interview with Mr. 
Forbes and Mr. Duff, the result of which is embodied in (Ex A) 
the letter of the 31st December, 1903. 


Acting on the suggestion contained in the letter of Mr. Duff 
of the 31st December, 1903 (Ex. A), viz., that if the defendants 
desired to have a permanent lease ata fixed rate (of rent), he 
would be glad to see a proposed draft of lease and to ‘show it to 
Mr Forbes, the defendants appear to have instructed their solicitors, 
Messrs. Sanderson and Co., to prepare the necessary draft. 

From the document, to which reference will be made presently, 
it appears that Sandersons applied to Mr. Forbes for the production 
of a number of papers which they wished to inspect before preparigg 
the draft 

The defendants have put in the reply of Mr. Duff to this appli- 
cation of Messrs. Sanderson and Co., but not the letter Sanderson 
and Co. wrote to Mr. Forbes, 


8 
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The plasntiff’s advisers appear to have produced in the Munsif’s 
Court a certain paper which, for purposes of identification, appears 
to have been marked “ X”. Itwas alleged that that was the 
communication in question, but they failed to prove the signature 
and naturally it was not admitted in evidence. 


Another effort was made in the first Court to introduce the 
paper in question among the exhibits. They again failed to prove 
it. No question regarding the non-admission of this paper was 
raised before the District Judge or in the High Court. Although 
in the appeal to the High Court twenty-three grounds were taken, 
not one relates to it , nor is there any reference to this rejected 
letter in the grounds for leave to appeal to His Majesty's Council 
in the case lodged by the plaintiff before the registrar. 


Their Lordships are of opinion that there is no substance in 
the present contention relative to what is called “ X ”, 


Coming to the letter addressed by Duff to Messrs. Sanderson 
(Ex. AI), it bears date the 23rd January, 1904, and isin these 
terms :-— 

“ Sirs, 

‘With reference to your No. 392 of r3th instant to the 
address of Mr. A, H. Forbes, I am desired by him to inform 
you that matters of greater importance than the lease of a few 
bighas of land are constantly transacted in this estate without 
the production of such papers as you wish to inspect. There 
are no special title deeds forthe plot of land which Messrs. 
Ralli Brothers have held forthe last nine years, and if Mr. 
Forbes had no title, it follows that Messrs. Ralli Brothers have 
also had no title for the past. Mr. Forbes, therefore, declines 
to produce such valuable papers as he holds, and considers that 
the existing lease, with the addition of the sanction recently 
given toerect the building, is sufficient for all requirements,” 


This being the position of the parties, the point for determination 
resolves itself into a simple question of fact. There can be no 
question that upon the letter (Ex. A) of the 31st December, 1903, 
the defendants commenced the building for the residence of their 
agent and completed it at considerable expense. Mr. Forbes knew 
of it and frequently visited the place. No question was raised 
until r916. In that year the plaintiff's zemindari cutchary (estate 
office) was burnt down. He demanded contributions from his 
tenants to rebuild the cutchary. They all agieed to pay except 
the defendants, who stood on their rights. It was then that the 
question of their eviction was first mooted. His evidence, long and 
involved as it seems to their Lordships, appears thoroughly consistent 
with the view taken by the District Judge. 

Both the Munsif and the District Judge, in view of the purpose 
for which the lease was granted and the surrounding circumstances 
to which they refer in their judgments, were of opinion that the 
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demise in its inception was of a permanent character, save and except 
as to the rate of rent; and that the words “from year to year ” did 
not affect the permanent character of the lease, but only gave 
expression to the provision that the rent was variable from year to 
year upon proper notice. They also held that the plaintiff was 
estopped by his acts and representations from questioning the per- 
manency of the tenure. 


In the view their Lordships take of the case, they do not think 
it necessary to determine whether in its inception the lease created 
a permanent tenure, for they fully agree with the Courts in India 
that the plaintiff is estopped from interfering with the defendant's 
right to hold the land. 


The doctrine of estoppel which the Courts in India, save and 
except MR JUSTICE Ross, have applied to the claim of the plaintiff 
is embodied in Section 115 of the Indian Evidence Act of 1872. 
It is as follows :— 


“When one person has by his declaration, act or omission inten- 
tionally caused or permitted another person to believe a thing to be 
true and to act upon such belief , neither he nor his representative 
shall be allowed in any suit or proceeding between himself and 
such person or his representative to deny the truth of that thing.” 


The Munsif and District Judge have rightly held, in their 
Lordships’ opinion, that the statement in Ex. A isa statement of 
fact and not an expression of opinion, as is contended by the plaintiff. 
The plaintiff distinctly represented to the defendants’ agent, Cairas, 
that the lease granted in 1894 was a permanent lease, and that 
under it he was entitled to erect buildings, as the lease distinctly 
stated; but that there was no fixity of rent. It has been urged on 
behalf of the plaintiff that it was a yearly tenancy, amd to hold that 
the plaintiff was estopped by his conduct as evinced by the letter of 
the 31st December, 1903, from enforcing eviction, would be tanta- 
mount to creating a new contract. Itis said also that the contract 
of 1894 was aregistered document, and no variation or alteration 
or change can be made in it except by a registered contract. The 
defendants did not contend that it was a new contract or ask for a 
new contract; nor have the Courts in India held that estoppel creates 
a new contract. Estoppel prevents the plaintiff from evicting from 
their holding the defendants, whom he, the plaintiff, induced by his 
representation and conduct to believe that they had a fixity of 
tenure, although not of rent, in the lands that had been leased to 
tbem. It gives effect to the representation that induced them to 
act as they did. “ . 


In the case of Ramsden v. Dyson (CY the principle which governs 
this class of case is stated by LORD KINGSDOWN ın the following 
terms:— 

(1) L. R. IH. L. 129. 
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‘' The rule of law applicable to the case appears to me to be 
this: Ifa man, under a verbal agreement with a landlord for 
a certain interest in land, or, what amounts to the same 
thing, under an expectation, created or encouraged by the 
landlord, that he shall have a certain interest, takes possession 
of such land, with the consent of the landlord, and upon the 
faith of such promise or expectation, with the knowledge of the 
landlord, and without objection by him, lays out money upon 
the land, a Court of Equity will compel the Jandlord to give 
effect to such promise or expectation. ‘I‘his was the principle 
of the decision in Gregory v. Mighell, and, as I conceive, is 
open to no doubt.” 


This principle has been accepted by this Board in the case of 
Ahmad Yar Khan v. The Secretary of State for India (+). 


The exposition by LORD SHAND in Sarat Chunder Dey v. Gopal 
Chunder Laha (*) of the rule of equitable estoppel embodied in 
Section 115 of the Indian Evidence Act has been quoted fr extenso 
in the judgment of the learned CHIEF JUSTICE in the present case, 
and does not need tepetition. Their Lordships desire to record 
their full concurrence with the principle there laid down. 


They do not consider it necessary to refer to all the authorities 
that have been cited on both sides, as they think that the views 
expressed by LORD KINGSDOWN and LORD SHAND completely 
answer the contentions of the appellant. Upon a review of the 
facts as well as of the authorities, their Lordships have come to the 
conclusion that the judgment of the High Court is right and that 
this appeal should be dismissed with costs, and their Lordships will 
humbly recommend His Majesty accordingly. 


Appeal dismissed. 
Barrow, Rogers & Nevill.—Solicitors for the appellant. 
Sanderson, Lee & Co—-Solicitors for the respondents. 
(1) 28 J. A., arn. (2) 19 I. A., 203. 


SEVAK JERANCHOD BHOGILAL AND OTHERS (Plaintiffs) 
VEVSUS 
THE DAKORE TEMPLE COMMITTEE 

AND OTHERS (Defendants) * 

Civil Procedure Code, section 92~—Temple—Scheme for manage- 
ment of—Providing for framing of rules by Temple Committee 
` subject to approval by District Judge--District Judge’s order not 

appealable. 

The scheme settled for the management of a temple, provid- 


ed for the appointment of a temple committee and empowered 
the committee to make rules for the guidance of their business 


* P, C, A. No. 95 of 1923, 
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and for the management of the temple and for other purposes. 
These rules, when sanctioned by the District Judge, were to 
have the same force as if they were part of the scheme. One 
of the other provisions of the scheme was, tbat it was liable 
to be altered, modified or added to by an application to the 
High Court. The temple committee having been duly appoint- 
ed, framed a set of rules and those rules were, with certain 
alterations, sanctioned by the District Judge. Certain parties, 
who were aggrieved by the rules as sanctioned by the Judge, 
presented an application for modification thereof to the High 
Court, and also preferred appeals against the order of the 
District Judge. Held by the Privy Council that no appeals 
lay to the High Court against the order of the District Judge 
sanctioning the rules. This order was not passed under sec- 
tion 47 of the Civil Procedure Code. The only power reserved 
to the High Court was to be exercised on an application made 
thereto. Held, further, that the term ‘‘ judgment” in the 
Letters Patent means in civil cases a decree and not a judg- 
ment in the ordinary sense. 


- 


APPEAL from an order of the High Court of Judicature at 
Bombay. 


The facts of the case are set out in the judgment. 
L. acGruyther, K. C. and J. M. Parikh, for the appellants. 


A. M. Dunne, K. C., W. Wallach, Sir G. R. Lowndes, K C. and 
E B. Raikes, for the respondents. 


The following judgment was delivered by À 


SIR JOHN EDpGE.—This case has come before their Lordships 
in the form of an appeal to His Majesty in Council from an order 
of the High Court of Bombay. On the 31st March, 1920, the High 
Court certified that the appeal involved a subs{antial question 
of law and was otherwise a fit one for appeal to His Majesty in 
Council, and on the 26th July, 1920, the High Court admitted 
the appeal and ordered notice to be given to the respondents. The 
question which their Lordships have to consider is whether the 
appeal lay. For that purpose it is necessary to refer as briefly as 
possible to the history of the case to see if any appeal in this case 
to His Majesty in Council arose or was admissible. i 


The case relates to the management ofa public Hindu temple 
at the village of Dakore which is within the jurisdiction of the Court 
of the District Judge of Ahmedabad. In the temple is installed the 
Idol of Shri Ranchhod Raiji, which is much revered by Hindus. 
Disputes arose as to the management of the temple and at least 


two suits were brought in respect of the management, one of which 


came on appeal to His Majesty in Cencil as to a scheme for the 


,management which had been sanctioned by the High Court of 


Bombay. On the 14th May, 1912, the Board, having made some 
altetations in the scheme and having advised that the scheme, as 


altered should be affirmed,, His Majesty with the advice of His 
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Privy Council, confirmed the scheme, as altered by the Board, and 
made an Order in Council accordingly. 


The Dakore Temple scheme so confirmed by His Majesty's 
Order in Council of the 14th May, 1912, provided, amongst other 
things, for the appointment of The Dakore Temple Committee to 
consist of five memberg who should be Hindus professing faith in 
Shri Ranchhod Raiji, and empowered the Committee to take the 
Temple property into their custody and to make rules for the guid- 
ance of their business and for the management of the Temple and 
for other purposes. The purposes for which such rules might be 
made were specified in clause 12 of the scheme, and it was provided 
that the rules, when sanctioned by the District Court of Ahmedabad, 
should have the same force as if they were part of the scheme 


Clause 20 of the scheme, as confirmed by His Majesty’s Order 
in Council, is as follows :— 


‘20. The provisions of this scheme may be altered, modified 
or added to by an application to His Majesty’s High Court of 
Judicature at Bombay.”’ 


The Temple Committee, having been duly appointed, framed a 
body of rules,as the Committee was empowered to do, and those 
rules came before Mr. B. C. Kennedy, as the District Judge of 
Ahmedabad, for the sanction of his Court, and he, on the 5th Decem- 
ber, 1914, made certain alterations in the rules, and, as altered by 
him, sanctioned the rules. On the 23rd March, 1915, certain mem- 
bers of the Trawadi Mewada Brahmin caste, who had exercised 
certain rights in the temple, or were otherwise interested in the 
management of the temple, presented to the High Court of Judicature 
at Bombay an “ Application under clause 20 of the scheme for 
modification of the rules sanctioned by the District Judge =. “TO 
that application the managing member of the Temple Committee 
and another were made respondents. The sanction given by the 
District Judge to the rules was apparently considered in the High 
Court, although erroneously, to be an Order made under section 47 
of the Code of Civil Procedure, 1905, and appeals from it were 
presented to the High Court at Bombay. The appeals, and the 
application, came before a learned Judge of the High Court for 
disposal, and he, obviously doubting that the appeals lay, said in his 
judgment of the 22nd September, 1919, as follows :— 

These appeals and applications relate to the rules which have 
been framed under clause 12 of this scheme and sanctioned in 
1914 by Mr. Kennedy, the District Judge of Ahmedabad. The 
appeals have been filed as appeals from Orders in execution 
passed under clause 12 (7) of the scheme by the District Judge 
of Ahmedabad. Weethink we ought to deal with them as such 
as no objection has been taken. No Orders need therefore be 
passed on the applications filed ex majore cautela as appli- 


cations under clause 20 of the scheme reserving general power 
of interference to the High Court.” 
(a « 
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® 
CIVIL Thereupon the learned Judge wrote and delivered’a judgment 
aa in which he expressed his views as to the rules which had been 
peat sanctioned by the District Judge. The appeals to the High Court 


SEVAK = did not lie and should have been rejected. 
 BHOGILAL The learned Judge should haye remembered that parties cannot 


_ by acquiescence or consent confer upon a Court a jurisdiction which 

D eee it has not got. The High Court at Bombay had power conferred 
TEMPLE upon it by clause 20 of the scheme confirmed by His Majesty's 
COMMITTEE. Order in Council upon an application made to it with that object to 
Sir John alter, modify or add to the rules sanctioned by the District Judge, 


Edge. but it had no other power, and that power it did not exercise ; 
it may, however, still be exercised upon application properly made 
to it. 


There was no right of appeal to His Majesty in Council from 
the judgments of the High Court of the rrth April, IQIQ, and 22nd 
September, 1919, or from any decrees which were drawn up, except 
on the sole ground that the judgments or decrees were incompetent. 
The term “judgment ” in the Letters Patent of the High Court 
means in civil casesa decree and not a judgment in the ordinary 
sense. This appeal to His Majesty in Council should not have been 
admitted. 

Their Lordships will humbly advise His Majesty that this appeal 
should be allowed and the judgments or decrees be set aside, as 
these judgments appealed from were incompetent. There will be no 
costs of this appeal. 

Appeal allowed. 

T. L. Wilson & Co.—Solicitors for the appellants. 

E. Daigado and Downer & Johnson.—Solicitors for the res- 
pondents. = 





HIGH COURT, 
GANGA DEVI AND ANOTHER (Auction-purchasers) 








CIVIL versus 
iga RAM PRASAD AND OTHERS (Decree-holders) * 
nae a Civil Procedure Code, sections 47,151-—J udgment-debior’s application 
meyers under—For setting aside sale—Properly sold in excess of that 
SULAIMAN, J. ordered to be sold—Ovder setting uside sale—Whether appeal 
DANIELS, J. hes from—lIllegality of sale. 


On an application made by a judgment-debtor, the entire sale 
held in execution of a mortgage decree was set aside by the 
lower court, on the ground that the said sale had taken place 
in contravention of the decree and that the property sold was 
in excess of that ordered to be sold An appeal having been 
preferred from the lower court’s decision, a preliminary objection 

* F. A. F. O. No. 103 of 1924. 
' 9 
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was rd@ised that as the judgment-debtor’s application was not 
made under order 21, rule go but under section tgr of the Code, 
no appeal lay. Held, that the application must be treated to 
be one under section 47 of the Civil{Procedure Code, and, under 
the circumstances, an appeal lay. Held, also, that the sale of 
the property in excess of that ordered to be sold was absolutely 
illegal, 

FIRST APPEAL from an order of BABU LAKSHMI NARAIN 

TANDON, Subordinate Judge of Farrukhabad. 
Gulzart Lal, for the appellants. 


M. L. Agarwala, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal from an order directing a sale 
to be set aside. Under the mortgage decree, which was in exe- 
cution, the property mortgaged consisted of a one-third share in 12 
biswas and odd in the village in dispute. This share was situated 
in a certain patti, but in the sale proclamation the share advertised 
for sale was stated to be 7 biswas 13 biswansis share in that patti, 
and then the area and the revenue of the entire patti were given. 
The sale was accordingly completed of the 7 biswas, 13 biswansis 
share in that patti. The judgment-debtor applied to the court for 
setting aside the sale on the ground that the decree did not direct 
the sale of so large a share. This application has been allowed and 
the entire sale set aside. 


A preliminary objection is taken to the appeal that this was not 
an application under Order 21, rule 90 but was under section 151 
of the Code and, therefore, no appeal lies. We, however, think 
that the application must be treated to be one under section 47 of 
the Code of Civil Procedure because the sale had taken piace in 
contravention pf the decree and the property sold was in excess 
of that ordered to be sold. Under such circumstances an appeal 
would lie. 

It cannot be disputed that the sale of 4 biswas and odd share 
alone could have been ordered, and not of the 7 biswas 13 bis 
wansis. That being so, the sale of the share in excess of 4 biswas 
and odd was absolutely illegal. 

Mr. Gtilzari Lal, the learned counsel for the appellants, has 
properly offered to pay the whole of the sale price for one-third of 
12 biswas odd which could have been properly sold and which he 
says his clients are willing to retain. Under these circumstances 
we allow the appeal in part and modifying the order of the court 
below direct that the sale be confirmed with regard to one-third of 
12° biswas and odd only on payment of the amount fetched at the 
auction-sale and that the safe with regard to the remainder be set 
aside. -We direct the parties to bear their own costs of this appeal 


Appeal allowed in part. 
Order of court below modified. 
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SANWALIA AND ANOTHER (Plaintiffs)? 
VEVSUS 


NATHI LAL (Defendant) .* 


Tenancy Act (Act Il of 901), section 4—Rent, definition of— 


Payment on account of share in the produce of tank—Whether 
sncluded in—Parties co-sharers in two distinct mahals—Whether 
sutt hes in Civil Court—Jurisdiction, question of. 

The plaintiffs were co-sharers in one mahal whereas the 
defendant was a co-sharer in another mahal but the zamindars 
of the former mahal were entitled to a certain share in the 
produce of a tank which was joint between the two mahals. 
The plaintiffs sued in the Civil Court for their share of the 
produce of the tank. The lower appellate Court held that the 
amount claimed was rent as defined in section 4 of the Tenancy 
Act, and, therefore, the Civil Court had no jurisdiction. 
Held, that inasmuch as the plaintiffs were not the landlords 
of the defendant but the parties were proprietors in distinct 
mahals, the suit was not one for arrears of rent and the suit 
was properly instituted in the Civil Court. 

FIRST APPEAL from an order of PANDIT SHAMBHU NATH 
DUBE, Subordinate Judge of Muttra. 


Narain Prasad Asthana, for the appellants. 
Ayjodhta Nath, for the respondent. 


The judgment of the Court was delivered by 

DANIELS, J.—This is an appeal against an order of the learned 
Subordinate Judge of Muttra returning a plaint for presentation to 
the revenue court on the ground that the suit is one for arrears of 
rent under the Tenancy Act. The plaintiffs are co-sharers in mahal 
Sanwalia in M. Pingri in the Muttra district: the defendant is a 
co-sharer in another mahal known as mahal Ghair khwahindagan. 
According to the plaintiffs’ case, a certain tank ig joint between 
the two mahals, and the Zamindars of the former mahal are 
entitled to a certain share in the produce of it. It appears that 
singharas are grown in the tank. The learned Munsif, in whose 
court the suit was filed, decreed ıt in favour of the plaintiffs. The 
learned Judge, without considering the merits of the claim, held that 
the amount claimed was rent as defined in section 4 of the Tenancy 
Act, and, therefore, he had no jurisdiction. The learned Subordinate 
Judge is quite right in saying that, according to the ‘definition, rent 
may include what is paid on account of the produce of tanks. What 
he has overlooked is that rent is a payment by a tenant to his land- 
lord. Here the plaintiffs are not the landlords of the defendant 
but the parties are proprietors in distinct mahals. The learned 
Subordinate Judge was, therefore, in error in holding that he had-no 
jurisdiction. We set aside his orde» and direct him to restore the 
case to his file and dispose of it on the merits. 

Costs will abide the result. 


Order set aside. 
* F, A. F, O. No. 179 of 1924. 
bd 
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FULL BENCH. 





GAJENDRA SINGH (Defendant) - 
VEVSUS 


DURGA KUMARI ( Plaintiff) .* 


Civil Procedure Code, Order 23, rule 3—Application by respondent 
seeking dismissal of appeal—Agreement between parties to refer 
subject-matter of appeal to arbitration—Award, terms of—When 
should be accepted by Court as an adjustment by lawful agree- 
ment—Sections 89,96 and Sch, 11, provisions of—Expresston 
‘any other law’ used in section 90, meaning of. 


On general] principles of law, independently of any provision 
in the Code, the High Court has an inherent discretion to 
decline to allow an appellant to prosecute an appeal the moment 
it is satisfied that the appellant has by his solemn act and deed 
testified to by his signature, for what he considered adequate 
consideration, expressly abandoned his right and undertaken 
to withdraw his appeal. 


Respondent D’s suit for recovery of possession of property 
left by her father S$ and also for mesne profits was opposed by 
appellant G and his son SS, on the strength of a will alleged 
to have been executed by deceased S in favour of SS. The 
Civil Court held that the will propounded by G was a forgery 
and D was granted a decree for possession and mesne profits. 
On appeal the High Court confirmed that decree. Subsequently 
the amount of the mesne profits was ascertained, and a final 
decree fgr mesne profits was passed. Against this decree G 
filed the present appeal and also applied for leave to 
appeal to the Privy Council against the decree for possession. 
G was meanwhile prosecuted for forgery and while the case 
was pending, the parties to the present appeal entered 
into an agreement purporting to refer their dispute about 

o the. mesne profits, under certain conditions, to the 
decision of the Collector, who decided that a certain amount 
showld be paid by G to D and that G should withdraw 
the appeal in question and the application for leave to 
the Privy Council. The entire sum found due by the 
Collector was duly deposited by G and withdrawn by D. 
On an application made by D, under Order 23, rule 3 of 
the Civil Procedure Code, for an order dismissing the 
present appeal, the appellant contended that the agreement 
was conditional on their criminal prosecution being withdrawn, 
that it was without cénsideration and that the award was in- 
complete and invalid and that it could not be enforced except 
by a proceeding under Sch, rr of the Civil Procedure Code, 


* Application in F, A. No, 118 of 1922. 
XXIII. 7I R, 
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Held (per Warsu and Kawnuaiya LAL, JJ.. Muxery, J, 
dissenting) that inasmuch as the agreement was absolute and 
unconditional and was the result of the free will and 
contracting power of the appellant, the award followed by 
the payment made thereunder must be treated as good so 
far as it operated as a complete accord and satisfaction of the 
decree under appeal and, therefore, appellant’s appeal should be 
dismissed. Doleman and Sons v. Osseit Corporation, [1912] 
3 K. B., 257 and Manslal Motilal v. Gokal Das Rawji, I. L, R., 
45 Bom., 245, referred to and followed. 

Held, also, that the procedure provided by Sch. 11 is by 
no means the only manner in which an award can be enforced, 
Section 89 of the Civil Procedure Code does not exclude Order 
23, rule 3 or any other portion of the Code, applicable to such 
a proceeding. The object of section 89 is to give effect to the 
provisions of Sch. 11 as if they had been enacted in the 
body of the Code, andit cannot be said that any material 
change of procedure, differing from what was in force prior to 
the enactment of the present Code, 1908, was really intended. 
Nor could it be argued that the reference in section 96 to ‘‘any 
other law’’ is not intended to apply to any law other than the 
law which is referred to in the immediately preceding clause. 
Amar Chand v. Banwari Lal, I. L. R., 49 Cal., 608 and Mani 
Lal Mott Lal v. Gokal Das, I. L. R., 4g Bom., 259, referred to 
and explained. (Section 39 of the Specific Relief Act also 
referred to, ) 

Per Muxerit, J:—An award is not an adjustment by an agree- 
ment of parties within the meaning of Order 23, rule 3. Section 
89 of the Act makes it impossible to maintain such an opinion. 
An award which has been arrived at by a reference of the subject- 
matter of an appeal to arbitration pending the appeal cannot 
be recognised as an ‘adjustment by lawful agreement’ by the 
parties to the appeal or as a compromise. Inthis case the 
parties themselves contemplated that the appeał in which the 
present application has been made and the application for leave 
to appeal to the Privy Council should be withdrawn -before 
the arbitrator entered upon the arbitration. 


Shiam Krishna Dar, Harnandan Prasad, Sheo Dihal Sinha 
and Kamla Kant Verma, for the applicant. > 


lgbal Ahmad, for the opposite party. 
The following judgments were delivered :— 


WALSH, J.—This matter arises in the following way :—An appeal 
was filed in this Court on the 7th of April, 1922 on behalf of Rai 
Bahadur Chaudhri Gajendra Singh against Srimati Durga Kumari, 
the relief sought by which wads to set aside a decree of the Subordi- 
nate Judge of Moradabad, dated the 23rd of January, 1922, and 
the value of such appeal was stated at Rs. 73,841/10. On 
the 23rd of January, 1924, that is to say, nearly two years 
afterwards, an application was filed on behalf of the respondent to the 
above-mentioned appeal, which, it should be mentioned, was an Exe- 
cution First Appeal, asking that the said appeal should be dismissed. 
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The application did not in terms ask this Court to record an 
adjustment, or to decide any question under Order 23, rule 3. The 
affidavit in support of it set out-the fact that an agreement and what 
was called an award made under the said agreement, had been 
come to between the parties and alleged that the appellant in the 
said appeal had no right to continue the appeal. The appeal itself 
together with the application to which I have just referred, which 
was described by the office of the High Court as a miscellaneous 
application in Execution First Appeal No. 118 of 1922, were con- 
nected and heard together before a Bench consisting of my two 
brothers, Mr. JUSTICE KANHAIYA LAL and MR. JUSTICE LAL 
GOPAL MUKERJI. In an order, dated the 27th of June, 1924, 
which sets out very clearly the course of events and the authorities 
which have led to a difference of opinion between certain of the 
High Courts in India as to the applicability of Order 23, rule 3, 
they expressed the opinion that the matter ought to be referred 
to a larger Bench for decision, and it happened that I myself was 
then acting in the capacity of Chief Justice, and on the 11th of July, 
1924, I made an order directing the case to be finally disposed of 
by a Bench consisting of these two learned Judges and myself. It 
came before us on the 31st of July, 1924, when the point was taken 
that on a question of fact with reference to the so-called award 
and payment, the evidence of the Collector, Mr. H. G. Walton, who 
was away on leave, was material, and the case was adjourned gene- 
rally and has now come before us for final disposal with the addition 
of Mr. Walton’s evidence. Speaking for my own part, I am not 
satisfied that any question of law arises at all. The agreement 
before us is such that upon general principles of law I am not satis- 
fied that it is necessary to apply any provision of the Code. 
The provisions of the Code only apply to such proceedings as pur- 
port to be faken thereunder. It happens from time to time that 
things are done by the consent of parties without reference to any 
special provision of the Code. It also happens sometimes that ‘the 
parties are governed by some general principle of law, analogous to a 
provision in the Code, which is not actually to be found in the Code. 
The most familiar illustration of that is where there has been a 
binding decision in interlocutory proceedings, in the course of a suit, 
and one of the parties seeks to question it at a later stage. The 
Privy Council have held that a decision between the parties in the 
course of a suit is governed by the principles of res judicata, independ- 
ently altogether of the special provisions of section 11 of the Code, 
and indeed there is no provision of the Code which applies to it. 
In this case the unfortunate dispute, which is sufficiently described 
in the previous orders of my brothers and dealt with in great detail 
by my brother Mr. JUSTICE°MUKERJI in the judgment he has pre- 
pared, was settled by a solemn agreement entered into in writing 
and executed by the parties on the roth of February, which is admit- 
tedly binding upon both of them unless there is something outside 
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the agreement sufficient in law to destroy it, or to regder it of no 
effect. By that agreement the appellant, who seeks to appeal in 
Execution First Appeal No. 118 of 1922, agreed for certain consi- 
deration therein set out, that he would get his application tor per- 
mission to appeal to the Privy Council, which was then under con- 
sideration in the High Court, and his appeal in the suit for mesne 
profits, which was pending in the High Court, struck off, and that 
after the appeal and the application were struck off, he should pay 
to the present respondent, the lady, the amount which might be 
determined by Mr. Walton, the Collector, on account of all kinds of 
mesne profits, debts of the time of Kunwar Sardar Singh which are 
alleged tohave become time-barred, expenses incurred in connection 
with mutation cases, which of course were on the revenue side, civil 
suits, application for permission, which, although it does not say so, 
is the application for sanction to prosecute the appellant which had 
been applied for by the said respondent against the appellant for 
having forged a will, a suit for mesne profits, criminal case and 
enquiries in connection therewith, High Court appeal, Privy 
Council appeal and appeal in the sut for mesne profits. The 
other party covenanted that she would accept the amount which 
might be determined by the Collector aforesaid on account of her 
demands, setting out the various heads under which she was making 
demands. In the event of these conditions not being carried out, 
that is to say, the amount determined not being paid, and the appeal 
and the application not being struck off, the agreement went on to 
provide that the lady’s rights and decrees were not to become null 
and void. Itis clear from this agreement that the striking off of 
the appeal and the payment of the demands determined by the 
Collector were concurrent conditions. That is to say, the actual 
date of the order of any court withdrawing or striking the appeal 
off the list, would be of no importance. If the confracting party 
did not take the necessary steps to have his appeal struck off, 
the tourt could do it for him on an application by his opponent, as 
the court could treat that as done which ought to be done. Certain 
arguments have been addressed to us as to the nature of the demands 
made by the lady, and as to the prospect of her being able to estab- 
lish them either ina civil court, or in any other court, or in any 
other way as a matter of strict legal right. Such demands, which 
certainly cannot be complained of on the score of economy or moder- 
ation, are set out in the schedule to the agreement. If parties 
choose to submit their disputes informally to a mutual friend and to 
agree to accept and do respectively, whatever he decides, it is no 
business of anybody else that they chose to include claims or demands 
which might not be recoverable ina court of law, or which migHt 
be recoverable with great difficulty. Tlre whole essence and. mean- 
ing of such an agreement is to make an end of legal proceedings 
and to avoid further controversy. 
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In the curse of argument before us by the appellant, who claims 
to go on with this appeal, an effort has been made supported by his 
afidavit, to show that the agreement was really provisional. That 
is to say, its performance >n both sides was conditional upon an 
event which was then uncertain, namely, the withdrawal of the pro- 
secution which had been begun against him, Gajendra Singh, for 
forgery. The case had been actually committed for trial, and the 
date for the first hearing before the Sessions Judge had been fixed. 
There is no doubt that Gajendra Singh himself, and probably the 
Collector, would have been glad to see these proceedings abandoned 
or withdrawn. ‘There is also no doubt that the lady, if she had 
been master of the situation and able to withdraw the case by the 
sole exercise of her discretion, would have been willing to have 
exercised that discretion for a price. So that if the matter were 
one of contract only, Gajendra Singh could have bought immunity 
from prosecution. But the matter was obviously not one of contract. 
Proceedings under section 476 of the Criminal Procedure Code had 
been set in motion by the civil court itself and the decision as to 
whether they should be allowed to continue, rested not with her, 
nor even with the District Magistrate, but with the Local Govern- 
ment. In fact the sentence upon Gajendra Singh was one year, and 
the Local Government released him after he had served for a month 
and a half. Hopes, however confident, and inducements, however 
strong, are not in themselves consideration for an agreement, and are 
only evidence what the learned Vaki called circumstantial evidence 
pointing to the possibility of the existence of some condition pre- 
cedent of the kind suggested. I can only say, after reading the 
evidence of the Collector, that I am satisfied that whatever operated 
upon the mind of Gajendra Singh in entering into this agreement, 
it was no part of the contract between the parties that the execution 
of the agreemdht should be conditional upon the withdrawal of the 
prosecution, To my mind that contention in fact fails. A further 
suggestion is made that Gajendra Singh was not in fact a free agent, 
that is to say, that undue advantage was being taken by the lady 
of the position into which he had got himself by committing forgery, 
and that she was ina position to dominate his will, and that the 
circumstances of the contract are such as to show that it was made 
by him ufider undue influence. I will set out as well as I can what 
are the facts upon which we are invited to arrive at this conclusion. 
Mr. Walton, the Collector, undoubtedly recommended to the Local 
Government that the prosecution should be dropped. He evidently 
thought that it was not in the public interest that it should continue : 
that Gajendra Singh was a person who had earned by meritorious 
cohduct in the past a reputation in the neighbourhood, and that 
if this unfortunate dispute with the lady came to an end, the matter 
might be quietly dropped. He was willing to pay and the agree- 
ment left it to Mr. Walton to decide how much the lady should get 
towards the costs which she had gpent in obtaining sanction, and in 
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attending the case for the prosecution before the Magistrate, and it is 
a just observation made by the learned vakil that a party does not as 
a rule voluntarily contribute towards the costs of his own prosecution 
unless at any rate that prosecution is withdrawn. Further, the case 
was adjourned from day to day and ultimately indefinitely, until the 
month of July no doubt by the order of some authority which had 
reason to believe that the possibility of a withdrawal was under 
consideration and there is the final observation of a Government 
official, I think the Legal Remembrancer, that the prosecution must 
proceed and that the Government had decided upon this course, even 
if it resulted in the reopening of what was called the arbitration. 
The difficulty about this allegation to my mind is two-fold. In the 
first place, in his affidavit filed in support of this application the 
appellant does not himself say that he was not a free agent, or that 
he entered into the agreement under undue influence, nor does he 
allege anything in the nature of undue influence, or any particular 
instance of it exercised by any particular individual at any particular 
moment, and, in the second place, l find it difficult to accept a case 
which sets up a charge of undue influence alleging that a party to 
an agreement was nota free agent, while at the same time it is 
contended, and some of the same material is cited in support of it, 
that he deliberately entered into a provisional agreement with a 
condition precedent that he should not be prosecuted. The conduct 
which is relied upon as indicating that he intended to enter into a 
conditional agreement seems to me inconsistent with the view that 
he was not acting asa free agent. Iam satisfied that this agree- 
ment was absolute and unconditional, and that it was the result of 
the free will and contracting power of the appellant Gajendra Singh. 
I find myself unable to hold that there was no consideration for it. 
The lady was a decree-holder and she was executing her decree. She 
had claims which she was in a position to enforce in the execution 
court. She had contingent rights, in the event of the appeals brought 
against her being unsuccessful, to receive costs already incurred 
in such proceedings. She had an alleged claim for damages in 
respect of a large number of bonds or documents of the late Sardar 
Singh which we call in England “ choses in action,” which she 
complains had been neglected and allowed to become time-barred 
by reason of the wrongful acts of her opponent, and although she 
or her advisers did not take much pains to lay the material with 
regard to this before the Collector, yet to the extent to which 
material existed, or cuuld be obtained by the machinery of the law 
in the course ofa civil suit, she would undoubtedly have been 
entitled to recover damages against Gajendra Singh for such loss 
as she had suffered in that matter. Forbearance to sue dnd 
forbearance to take definite steps to enforce legal rights, have 
always been held to be adequate consideration to support an agree- 
ment, particularly an agreement of this kind, where there are mutual 
considerations and both parties are intending, and agree, to make 
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an end of their dispute. On general principles of law, independently 
of any provision in the Code, I hold that this Court has an 
inherent discretion to decline to allow an appellant to prosecute 
an appeal the moment it is satisfied that the appellant by his 
solemn act and deed testified to by his signature, for what he 
considered adequate consideration, has expressly abandoned his 
right and undertaken to withdraw his appeal. To my mind to 
allow the appeal to go on under such circumstances would be giving 
effect to a breach of contract, and committing an injustice to the 
respondent, who is equally bound by the agreement, and would be, 
on the part of the Court itself, pessimi exempli, suggesting that 
this Court had sanctioned and approved a deliberate departure from 
the solemn act and deed of the party appearing before it. Under 
these circumstances, according to my view, this appeal, on the facts 
before us, ought to be dismissed without reference to any of the 
decided cases. As the matter has been fully argued before my 
brothers on a previous occasion and before us, I do not hesitate 
to hold that whatever may be the state of the law under the Code 
with reference to a case where parties have submitted to arbitration 
the whole of their dispute arising in a particular suit without the 
intervention of the court (which 1 may observe is not this case, the 
transaction proved before us seems to me to be an agreement, com- 
promise and satisfaction of the whole of the subject-matter in this 
appeal), that the appeal has been adjusted by this compromise, and 
if we were asked todo so,it seems to me that we ought under 
Order 23, rule 3 to pass a decree in accordance with such compromise. 
The matter has been argued before us as though this Court had 
been asked to record such a compromise. I cannot find that there 
ig any actual application before this Court asking it to record such 
compromise, but even if we are entitled to treat the case upon that 
footing, I am s@tisfied that the facts ın this case bring it within this 
provision of the Code. I do not propose to consider the differences 
which have arisen in the various cases cited to us from different 
High Courts with regaid tothe difficulties in applying rule 3 of 
Order 23. I agree in the main with the judgment in the case of 
Mamia! Motilal v. Gokal Das Row7i (1). The agreement of the 
roth of February before us is really the decisive factor in my judg- 
ment. Thè reference to Mr. Walton was only a secondary and 
consequential part of that agreement, though no doubt as regards the 
money a very important feature of it. It has been carried out, and 
whether you describe the machinery as an arbitration and award, or 
a reference, or a decision, or an opinion by a third person, seems to 
me unimportant. It has been carried out in every particular by both 
parties. It is merely ancient history, and the only thing outstanding 
is that in spite of his agreemdnt to the contrary, and in spite of his 
having paid the money, which he agreed that he would pay, the 
present appellant has not struck out the appeal in accordance with 
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his promise. I think we ought to dismiss the appeal and to direct 
it to be struck out with costs. 


KANHAIYA LAL, J.—I agree generally with the view taken by 
my learned brother and wish to adda few observations regarding 
the facts which have given rise to the matter in controversy and the 
different aspects from which the question can be examined. It 
appears that Mst. Durga Kunwar was claiming certain property, 
which had been left by her father, Sardar Singh, and her claim was 
opposed by Chowdhry Gajendra Singh and his son Shambhu 
Singh on the strength of a will alleged to have been executed by 
Sardar Singh in favour of Shambhu Singh who was then a minor. 
In the suit filed by Mst. Durga Kunwar for the recovery of posses- 
sion of that property, there was also a claim for mesne profits. She 
succeeded in her suit and gota decree for possession and mesne 
profits which were left to be determined in subsequent proceeding. 
That decree was upheld by this court. The mesne profits were 
subsequently adjudged at Rs. 73,841/10 on the 23rd of January, 
1922. The present appeal was filed by Gajendra Singh and 
Shambhu Singh from that decree. - 


While that appeal was pending, the prosecution of Gajendra 
Singh was started under section 476 of the Code of Criminal Proce- 
dure An application for leave to appeal to the Privy Council from the 
decree obtained by Musammat Durga Kunwar for the possession of 
the disputed property was also pending in this court. On the roth 
of February, 1923 the parties to the present appeal entered into an 
agreement by which they provided that the application for leave to 
appeal to the Privy Council from the decree obtained by Musammat 
Durga Kunwar for possession of the estate and the appeal filed by 
her from the decree adjudging the mesne profits at the figure above 
mentioned should be withdrawn and that the question,of the amount 
of mesne profits to which Musammat Durga Kunwar claimed to be 
entitled should be determined by the Collector of Moradabad, who 
was appointed arbitrator for the purpose and for the settlement of 
certain other claims for costs and damages, which Musammat Durga 
Kunwar had put forward. The agreement provided that after the 
amount of the various claims put forward by Musammat Durga 
Kunwar was determined by the arbitrator, the party madg liable for 
the same should discharge it, and that until such discharge was 
made, the right of Musammat Durga Kunwar under her decree 
would remain unaffected. In other words, the agreement consisted 
of two parts, one of which provided for the withdrawal of the present 
appeal and of the application for permission to appeal to the Privy 
Council and the other was for the settlement of the disputed claims 
by the arbitrator. To that agreementswas appended a schedule of 
the claims which were then said to amount to Rs. 2,72, 255. The 
claim was subsequently reduced before the arbitrator to Rs. 1,55,000 
exclusive of the expenses connected with the criminal proceeding, 


the exact amount of which was not then stated. 
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Gajendia Singh and Shambhu Singh were represented before 
the arbitrator by Mr. Jackson and Musammat Durga Kuar by 
Mr. Qadri. On the 23rd of February, 1923, the arbitrator made an 
award by which he declared Musammat Durga Kunwar to be 
entitled to the entire amvuunt awarded to her by the decree 
which is now under appeal with interest thereon at 6% per annum 
besides certain costs incurred extra-judicially in the previous ltiga- 
tion connected with the estate and that incurred in the committal 
proceeding. In regard to the debts due to Sardar Singh, which 
were stated to have become time-barred owing to the negligence of 
Gajendra Singh, the arbitrator stated that in absence of any evidence 
as to the existence and value of those debts, he would not at present 
award anything to Musammat Durga Kuar on that account, but it 
was open to her to raise that question again, if she was so disposed, 
within three weeks. She did not, however, raise that question again, 
and the award, as it then stood, became final. The total amount 
awarded was Rs. 1,26,743/5/3 including the amount of the decree 
now under appeal, and the arbitrator directed that Rs. 1,00,000 out 
of the said amount should be paid within a week and the remainder 
within 15 days from the date of the award, and that order was 
communicated to Gajendra Singh and the counsel for the other side. 


It is admitted that in pursuance of the above award Gajendra 
Singh made payments partly in March and partly in April 1923 in 
full satisfaction of the amount awarded against him and that 
Musammat Durga Kunwar subsequently withdrew that amount. 
The decree for mesne profits was thus adjusted and paid up. 


The decree-holder-respondent contends that in view of the 
agreement and the award, tollowed bythe adjustment and payment 
aforesaid, the appeal is no longer maintainable. The reply of the 
judgment-debtors-appellants is that the agreement was conditional 
on their criminal prosecution under section 476 of the Criminal 
Procedure Code being withdrawn, that it was without consideration, 
that the award was incomplete and invalid, and that it could not be 
enforced except by a proceeding under schedule II of the Criminal 
Procedure Code. 


The agreement does not say that the withdrawal of the criminal 
prosecutidn was a condition precedent to the enforcement of the 
agreement or the award. The prosecutor was not the lady. She 
had applied for sanction to prosecute, but her application was 
refused. The prosecution was started under section 476 of 
the Code of Criminal Procedure, and she could not have 
withdrawn it. Mr. Walton, the aibitrator, says that the withdrawal 
of the prosecution was not a condition precedent of the arbitration. 
He too could not have withdrawn ıt. At or about the time of 
making the award he has strongly recommended to the Government 
that the prosecution should be withdrawn, but the Government did 
not assent to it, and there the matter ended. 
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So far as the covenant contained in the agreement fàr the with- 
drawal of the present appeal was concerned, there can be no question 
tbat that agreement was, in view of the dispute then pending be- 
tween the parties about the amount of the mesne profits, valid and 
for good consideration. The parties wanted to withdraw from the 
court their dispute about the amount of mesne profits, and with that ob- 
ject they agreed that the appeal should be withdrawn, and the amount 
of the mesne profits determined by the arbitrator appointed by them. 
The arbitrator determined the amount according to the decree and that 
portion of the award cannot be seriously challenged. The respond- 
ent would have had to accept less, if a smaller sum than the amount 
of the decree had been awarded to her. That portion of the award 
is, therefore, good and binding. 


The procedure provided by schedule II is by no means the only 
manner in which an award can be enforced. Section 89 of the Code 
of Civil Procedure provides that a reference to arbitration, whether 
by any order in a suit or otherwise, and all proceedings thereunder 
shall, save in so far as otherwise provided by the Indian Arbitration 
Act, 1899, or by any other law for the time being in force, be 
governed by the provisions contained in the second schedule. The 
other law above referred to is clearly the law other than the Indian 
Arbitration Act, which might be applicable to the matter. It does 
not exclude Order 23, rule 3 or any other portion of the Code of 
Civil Procedure, applicable to such a proceeding. In fact, as indi- 
cated by section 121, Order 23, rule 3 is as if it were a part of the 
Code itself. The provisions relating to arbitration have only been 
relegated to a separate schedule for the sake of future legislative 
convenience with a view to their incorporation with the general law 
of arbitration, if it was hereafter necessary. Indeed, as pointed out 
in Mani Lal Moti Lal v. Gokul Das (*), the object of section 89 
clearly is to give effect to the provisions of schedule II as if they 
had been enacted in the body of the Code, and it cannot be said 
that any material change of procedure, differing from what was in 
force prior to the enactment of the present Code of Civil Procedure, 
1908, was really intended. Section 96 of the Code of Civil Procedure 
similarly lays down that save where otherwise expressly provided 
in the body of the Code or by any other law for the time, being in 
force, an appeal shall lie from every decree, and it can “hardly be 
argued that the reference there to “ any other law” is not intended 
to apply to any law other than the law which 1s referred to in the 
immediately preceding clause. 


On behalf of the appellant reliance is placed on the decision in 
Amar Chand v. Banwari Lal (°) where it was held that.a 
submission to arbitration under the esecond schedule during the 
pendency of a suit could not be enforced in the suit under the gene- 
ral law of contract. Section 39 of the Specific Relief Act, however, 
lays down that an award is for purposes of specific performance 

(1) IL, R., 45 Bom, 245. | (2) [1921] I. L. R., 49 Cal, 608. 
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treated mutatts mutandis as a contract. If an arbitration is entered CIVIL 
into ina pending suit without the intervention of the court, the igat 
court may, on the application of any party, stay the hearing of the — 
suit and, on an award being subsequently made, act on the award secret 
if it finds that it is otherwise valid, treating it as an adjustment of 
the suit. In Mani Lal Moti Laly. Goka/l Das (*) it was held Durca 
that there was no reason why when an award was brought to the KUMARI. 
notice of a court in a pending suit, it should not try the issue whe- Xankaiya 
ther the award was not binding on the parties under the general Lal. J. 
principles of the law of contract by a proceeding under Order 

23, rule 3 of the Civil Procedure Code. The difference between 

such a procedure and an application under the second schedule 

to enforce the award is patent. Under the former procedure the 

court will only take cognisance of that portion of the award, which 

forms the subject-matter of the suit, leaving the rest out of consi- 

deration. Under the latter the court can, if it finds that the award 

is valid, enforce it in its entirety and pass a decree in its terms. 

In other words, the failure to adopt the procedure provided by 

schedule II deprives a party of his right to claim the advantages 

which that schedule gives. It does not deprive him of his right to 

enforce the contract embodied in the award otherwise, unless the 
subject-matter of the reference has meanwhile been disposed of by 

suit. 


It may further be mentioned that the award so far as it relates 
to the decree now in question has been complied with and the entire 
money payable under the decree has been deposited by the judg- 
ment-debtors concerned and accepted by the decree-holder. In the 
words of VOUGHAN WILLIAMS, L. J. (Doleman G& Sons v. Ossett 
Corporation) (°), the award is now an executed award and must be 
treated as good so far as it operates as a complete accord and satis- 
faction of the decree under appeal. It makes no difference whether 
such a settlement is a direct settlement between the parties them- 
selves or made by means of a third person to whom the party has 
referred the dispute after suit for arbitration. The payment was 
not made under protest. The appeal, therefore, ought to fail and 
to be dismissed with costs. 





MUKERJI, J.—I find myself in the unfortunate position of Maker, J. 
dissenting from my learned brothers. 


This is an application by the respondent for an order dismissing 
an appeal on the ground that the decree under appeal has becn 
adjudged and satisfied. The application is supposed to be one 
under order 23, rule 3 of the Civil Procedure Code. The history 
of the case briefly ıs this. Ome Sardar Singh died. The appellant, 
Gajendra Singh, claimed the estate on behalf of his son, Shambhu 
Singh, on the ground that the deceased had given away the property 
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to the latter under a will. The respondent, Musammat Durga Kun- 
war, is the daughter of Sardar Singh. She claimed as her {father’s 
heir. The civil court held that the will propounded by Gajendra 
Singh was a forgery. The learned Subordinate Judge made a decree 
in favour of the respondent and this court upheld it. Mesne profits 
were adjudged against Gajendra Singh as he had been in possession 
as a trespasser. The amount decreed is Rs. 73,000 and odd It 
is the decree for mesne profits that is now under appeal. Gajendra 
Singh was prosecuted for forgery and while the case before the Ses- 
sions Judge was still pending, it appears, the parties, vfz. Gajendra 
Singh and his son on one side and Musammat Durga Kunwar on the 
other, executed an agreement by which they purported to refer their 
entire dispute under certain conditions to the decision of the Collector 
of the district, vss. Mr Walton. Mr. Walton decided that a 
sum of Rs. 1,26,000 and odd should be paid by Gajendra Singh to 
Musammat Durga Kunwar, that Gajendra Singh and his son should 
withdraw the appeal now in question and their application for leave 
to appeal to the Privy Council against the decree inthe main suit 
for possession of the property of Sardar Singh and that Gajendra 
Singh should pay up the money in this way that a sum of Rs. 1,00,000 
should be paid up within a week and the balance in 15 days. It is 
common ground that the entire sum found due by Mr. Walton was 
put into the Government Treasury by Gajendra Singh and the money 
has been withdrawn by the respondent. 


The appellants’ reply to the respondent’s application is, mainly, 
two-fold. First, they contend that the reference to arbitration without 
the intervention of the court which was seized of the appeal is not an 
adjustment or compromise by mutual consent within the meaning 
of order 23, rule 3 of the Civil Procedure Code and, secondly, that 
the reference to arbitration was made under the distinct under- 
standing that the Government would withdraw the prosecution 
against Gajendra Singh and his son and that, therefore, the payment 
which was made under the same understanding was not an uncon- 
ditional payment. It is further urged on behalf of the appellants 
that as the Government refused to withdraw the prosecution, the 
whole arrangement, vig., the reference to arbitration and the pay- 
ment fell to the ground and could not be taken advantage of by the 
respondent. 


The appellants did not file any written statement but filed an 
affidavit to explain the points taken up by them. The objections 
formulated by the learned counsel in his argument on behalf of the 
appellants as to the invalidity of the reference and award were as 
follows :— ° 

(1) The arbitrator had no jurisdietion till the appeal and the 
application were withdrawn. 

(2) The consideration and object for the reference were un- 
lawtul 2s they meant and implied a withdrawal of a criminal pro- 
secution. 
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(3) The award was incomplete as the question of debts for 
which compensation was claimed by Musammat Durga Kunwar was 
left undetermined and 


(4) The award was not published 


Two main questions arise for determination by this court, one 
of fact and the other of law. The question of law is whether, if 
the parties to an appeal make a reference to arbitration as to a 
matter being the subject-matter of the appeal without intervention 
of the court, the award may be accepted by the court as an adjust- 
ment by lawful agreement as a compromise by the parties even 
where the award is not accepted by one of the parties as binding 
on him. The question of fact is whether it was a condition pre- 
cedent to the validity of the reference and the binding character of 
the award that the Government would withdraw the prosecution of 
Gajendra Singh and his son, and, if so, whether the award is invalid 
and the payment made thereunder can not be accepted as a satis- 
faction by the appellants of the subject-matter of the appeal. I will 
take up the question of fact first. 


As already indicated, the appellants’ case is that they had already 
been committed to the court of session to stand a trial for forgery 
and it was on the distinct understanding that the prosecution would 
be withdrawn and the Magistrate would recommend the withdrawal 
of the prosecution that they agreed to an arbitration by the District 
Magistrate. Having regard to the facts disclosed by the. affidavits 
of the parties and the testimony of Mr. Walton, I have not the 
least doubt that such was the case. 


Before entering into evidence I may point out that a most 
unsatisfactory feature of this case is that we are going to decide 
most important questions of fact on mere affidavits. This remark 
of mine will have material bearing when I come to examine the 
question of law. If a reference had been made through the in- 
tervention of the court, the submission to arbitration would have 
been done under the supervision of the court and in objecting to 
the validity of the award, the parties would have been entitled to 
adduce oral evidence by examining witnesses in court. As it is, we 
are called upon to decide most important facts on mere affidavits. 


The affidavit filed on behalf of the appellants by one Ulfat Rai 
discloses that the appellants, being anxious to avoid the criminal 
trial, had petitioned to Local Government for the withdrawal of the 
prosecution. On the rst of February, 1923 the Government passed 
an order, the language of which is quoted ## extenso in the affidavit. 
It said ter alta: ‘ The petition has been forwarded to the District 
Magistrate of Moradabad far such action as he considers necessary 
and that any further communication on the subject must be addressed 
to that authority.’ The parties live in the district of Moradabad 
and that is why the reference was made to the District Magistrate 
of that place. This order was made on the ist of February, 1923. 
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The date fixed for the Sessions trial was the 31st of January, 1923. 
The trial did not take place on that day and was adjourned to the 
3rd of February. When the vrders of the Government were 
received, they were communicated to the learned Sessions Judge 
and the trial was adjourned sire die. On the roth of February, 
1923 the parties entered into the agreement of submission to 
arbitration. These facts alone would indicate that the learned 
District Magistrate was taking a keen interest on behalf of the 
appellants and this was reflected in the fact that the learned 
Sessions Judge too had been persuaded to postpone the trial of 
Sessions case (always an important case) sine die These facts 
would easily induce any person against whom serious criminal 
charges were pending, much less to mention men of position as the 
appellants were, to come to any terms whatsoever, to escape the 
prosecution. If on the top of these circumstances we look to the 
agreement of submission, no doubt would be left in the mind as to 
the reason for that agreement. By this agreement which is dated, as 
already stated, the roth of February, 1923, the appellants undertook 
to withdraw, at once, their application pending before this court for 
permission to appeal to the Privy Council against the decree affirming 
the Subordinate Judge’s decree awarding possession of the estate to 
the respondent. The appellants agreed to withdraw at once the pre- 
sent appeal. They agreed to pay whatsoever might be found payable 
by Mr. Walton on account of a number of claims amounting to the 
large sum of Rs. 2,52,000 and odd preferred by the respondent. 
The appellants agreed, unconditionally, to give up certain properties 
which could not be successfully claimed by Mst. Durga Kunwar on 
account of the operation of order 2, rule 2 of the Civil Procedure 
Code. It appears that Mst. Durga Kunwar had omitted to claim 
these properties in her suit for possession against the appellants 
and accordingly she could not bring a fresh suit for these properties. 
As against all these agreements on the part of the appellants, the 
respondent, Mst. Durga Kunwar, agreed to accept the decision ot 
Mr. Walton as to the several claims she was putting forward. She 
undertook to give up nothing except such part of her extravagant 
and untenable claims as Mr. Walton might disallow. She knew that 
as to many of these claims she could get no relief in a civil court. 
The position was, therefore, this that the appellants were fo give up 
their right of appeal and thereby allow the decree for mesne profits 
amounting to Rs 73,000 and odd to become final. They were to 
give up property which the lady, Durga Kunwar, could not recover 
in any court of law. The appellants agreed lo give up their remedy 
or supposed remedy in the Privy Council and they further agreed to 
pay anything for all sorts of claims, including such preposterots 
claims as the costs of their own prosecution, incurred by the respond- 
ent. Ido not think that it requires much argument to see that 
the agreement of submission to arbitration was an entirely one-sided 
one, the advantage lying entircly on the side of the respondent 
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If we examine the award we shall see that the respondent got 
the entire amount of mesne profits decreed to her, with further 
interest. She got the costs she incurred in prosccuting the appel- 
lants and she got further costs to the amount of Rs. 30,000 with an 
addition of 50% for her worrtes etc. 


Now, ıt does not require much persuasion to see that the whole 
affair was an one-sided one, all the advantages lying with the res- 
pondent What could then have been the reason for all this transac- 
tion? My clear answer is that the parties understood and the 
learned arbitrator himself understood that all this was going to be 
done for the sake of settlement, not only of the civil rights of the 
parties, but also of the criminal prosecution. 


The arbitrator, who was examined on commission, was asked if 
it was a condition precedent to his arbitration that the prosecution 
of the appellants should be withdrawn. He replied: “It was not to 
be dependent on the withdrawal of the criminal prosecution. So 
far as I know, Mst. Durga Kunwar was entitled to enforce the award 
even if the prosecution was not withdrawn.” He further says: “It 
is not correct to say that the consideration of the award was the 
withdrawal of the criminal prosecution.” I consider these statements 
of Mr. Walton to be nothing more than an opinion. From his own 
evidence I gather that it was intended to’ settle not only the civil 
but the criminal affairs. It was never intended that the civil dispute 
should be settled even though the criminal dispute (prosecution of 
one party by another) should remain unsettled. The learned Magis 
trate says: “ While the matter was in the civil court I and my 
predecessor-in-office made attempts to settle the dispute. The idea 
was if the dispute was settled it is possible to have the criminal 
proceedings withdrawn. I told the parties that if the matter went 
to the High Court, criminal proceedings would certainly be ordered 
whereas if the matter remained in the hands of the district authorities 
they might be avoided.” Then the learned Magistrate says that 
he did see a copy of the Government order No 393 of the Ist of 
February, v#z: the order which referred the appellants to the District 
Magistrate of Moradabad, a portion of which has already been quoted 
above. Then Mr. Walton says: “ It was certainly understood by the 
parties and myself that it was wished to have the criminal proceed- 
ings withdrawn.” Again he says: “ Referring to the respondent I 
believe that she wished to take advantage of the position he was in, 
owing to the ctiminal proceedings’. Then the witness says: “I 
wrote to the Government at about the time of making the award 
strongly recommending the withdrawal of prosecution of Chaudhri 
Gajendra Singh”. Then the learned Magistrate says: “ If Mst. 
Durga Kunwar said that the, arbitration is entirely unconnecitcad with 
criminal proceedings, Aer statement is not true.” To my mind, the 
quotations from the learned District Magistrates deposition is 
enough to show that the appellants entered into the submission with 
the sole view of the withdrawal of the prosecution. This would be 
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made still clearer by the letter of the Government addressed to the 
District Magistrate on the 3rd of July, 1923. The sessions trial, 
that had been put off sine die, was still pending when this letter 
of the Government was received. A copy of the letter is 
on the record and the following is to be found in it:—“ The Govern- 
ment refuses to sanction (the withdrawal) even if this results in the 
arbitration award being reopened”. When we remember that 
Mr. Walton says that he had strongly recommended to the Govern- 
ment the withdrawal of the prosecution, we can easily see that it 
wasin reply to his letter that the Government said that they did 
not care even if the award had to be reopened if the prosecution went 
on. Putting two and two together, Mr. Walton must have indicated 
in his letter to the Government that a non-withdrawal of the pro- 
secution would result in the futility of all his efforts to settle the 
other disputes between the parties and that the result of the non- 
withdrawal of the prosecution would be the setting aside and the 
reopening of the award. After this, speaking for myself, I would 
not require any further persuasion to come to the conclusion that 
the parties and even Mr. Walton believed that the result of the non- 
withdrawal of the prosecution would be that the award would fall 
to the ground. 


My conclusion, therefore, is that the appellants are right in their 
plea that the submission and the award have become void because 
it was a condition precedent to their validity and binding character 
that the prosecution should be withdrawn. 


We may consider the position in a slightly different light. Even 
if we say that the withdrawal of the prosecution was not a con- 
dition precedent to the validity of the submission and the award, 
we can certainly say that the submission is an agreement which was 
obtained by exercise of undue influence. ° 


There is some amount of inconsistency between the two plead- 
ings, vie: ‘ the withdrawal of the prosecution was a condition prece- 
dent’ and ‘the submission to arbitration was infiuenced unduly’. But 
I do not think that it is not open toa party to plead like this in 
the alternative. 


I have already shown that the advantages to be derived from 
the reference to arbitration were entirely one-sided It is the case 
that the respondent—the prosecutrix—was in a position to dominate 
the will of the appellants. It is common ground that the respondent 
asked for permission to prosecute the appellants and when her 
application was refused, she appealed. In the statement of her 
claims, appended to the document of submission, the respondent 
claimed two items, one of Rs. 772 and the other of Rs. 858 on 
account of these two applications. Then, it is clear that she herself 
and her people were to supply the evidence for the prosecution of 
the appellants. In the circumstances, she was clearly in a position 
to dominate the will of the „appellants. The advantages due to the 
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agreement, of submission being almost entirely in favour of the 
respondent, the law would presume that the agreement for submisgion 
was influenced unduly, vide section 16 of the Contract Act. The 
respondent has shown nothing against the presumption thus raised 
against her. I would, therefore, be prepared to hold that the 
agreement to submit to arbitration is not binding on the appellants. 
It would follow that the award also is not binding on them. 


In the view I take of the agreement of submission and the award 
it is not necessary for me to consider the other grounds on which 
the award is sought to be impeached. But it is desirable to mention 
briefly the contentions raised. One contention is that the award 
was incomplete because the question of debts, said to have become 
time-barred owing to the trespass committed by the appellants over 
the property of the deceased Sardar Singh, was left undetermined. 
I do not think this contention is sound because the award simply 
said that if the matter was to be re-agitated, evidence was to be 
adduced in three weeks. If the respondent did not want to re-agitate 
the matter decided against her, certainly it was no duty of hers to 
adduce evidence. 


The next point is that the award was not published. It is 
conceded that as soon as the award was made an order was issued 
to the appellants by the District Magistrate directing them to pay 
up a sum of Rs. 1,00,000 within one week and the balance in two 
weeks. This would be a sufficient publication of the award. 


The third point is that the object of the submission was that the 
prosecution should be withdrawn. I have already dealt with the 
question and have come to the conclusion that it was a condition 
precedent to the validity and the binding character of the submission 
and the award that the prosecution should be withdrawn. But the 
withdrawal was to be by the Government themselves and it was 
never contemplated that the respondent should do anything illegal 
to stifle the prosecution. In the circumstances I do not think that 
this ground will hold good. 


To summarise On the question of fact I am of opinion that it 
was a condition precedent to the validity and the binding character 
of the submission and the award that the Government should 
withdraw the prosecution. It being a fact that the prosecution was 
not withdrawn and one of the appellants was convicted and sentenced, 
the submission and the award cannot be regarded as binding on 
either of the appellants. I am also of opinion that the submission 
was voldable on account of exercise of undue influence. 


It was finally suggested on behalf of the respondent that what 
has been termed as reference or submission to arbitration and what 
has been termed ‘ award’ were really no ‘submission’ and ‘award’ 
in the strictest sense of the terms and that these are mere ‘adjust- 
ment or compromise ’ within the meaning of Order 23, rule 3 of the 
Civil Procedure Code. I may, however, point out that the parties 
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and the arbitrator himself 1egarded that the parties. were making a 
reference to arbitration and Mr. Walton was constituting himself an 
arbitrator. On this point I wouid merely refer to the reference itself 
and to the award. In the award Mr. Walton says that he had been 
asked ‘ to arbitrate on all outstanding questions’ between the parties 
and that he had obtained the sanction of the Commissioner under 
article 1292 of the Manual of the Government orders. This article 
requires that where a Government officer wants to act as an arbi- 
trator in any matter he should obtain the permission of his superior 
officer. The reply of the Government that they did not care if the 
award had to be re-opened also indicates that Mr. Walton regarded 
his act as that of arbitration. I would, therefore, summarily dismiss 
the suggestion that what was done was not a reference to arbitration 
nor was an award given. i 


Coming to the question of law. It appears that it isa difficult 
one and that the High Courts of Madras, Bumbay and Calcutta 
have given different answers to the question. Before the examina- 
tion of the authorities it would be useful to examine the Jaw itself. 
It is to be found within the four corners of the Civil Procedure 
Code, the law of procedure in India. 


There can be no doubt that the Civil Procedure Code uses a 
recognised expression for the proceeding which involves a reference 
of their dispute by the contending parties to a third party for his 
decision. This has been described as an ‘arbitration’. Nowhere 
in the Code has the word ‘ arbitration’ been used ina sense co- 
extensive with that of an adjustment of a dispute by lawful agreement 
or compromise. Section 89 of the Civil Procedure Code runs as 
follows :-— 

“ Save in so far as it is otherwise provided by the Indian 
Arbitration Act 1899, or by any other law for the time being in 
force, all references to arbitration whether by an order in a suit 
or otherwise, and all proceedings thereunder, shall be governed 
by the provisions contained in the second schedule,” 

In the second schedule, it will be noticed, provision has been 
made for three kinds of matter. Provision has been made in 
paragraphs 1-16 for reference to arbitration with respect to a matter, 
being the subject-matter of sut (and an appeal) where theereference 
is through the court Then paragraphs Nos. 17-19 relate to pro- 
cedure to be followed when parties have agreed to refer their dis- 
pute to the arbitration of certain parties and one of the parties wants 
that the reference should be made under the supervision of the court,- 
although no suit or appeal is pending before it. This is called the 
filing of an agreement for reference to arbitration in a court. The 
remaining paragraphs in the schedule I} refer to the state of affairs 
where a reference has been made without the intervention of the 
court and an award has already been obtained. In this last men- 
tioned case, it is provided that, if any of the parties to the reference 
so desire, he may, apply to the court to have the award filed in 


VOL. XXIII] HIGH COURT 579 


court so that a decree might be drawn up in terms of the award. 
It will thus be noticed that every possible case of an arbitration has 
been recognised and provided for. To repeat, there may be an 
arbitration pending a suit or appeal ; then the reference should be 
through the court. Then, there may be a reference without there 
being any suit pending. In sucha case any party to a reference 
may apply to a court to take up the conduct of the arbitration under 
its supervision. Lastly, when there has been an award after the 
completion of arbitration proceedings, any party may ask that the 
private award might be given the status of a decree of a court by the 
award being filed and accepted in a court of justice. Paragraph III, 
sub-paragraph (2) of second schedule says that, where any matter 
has been referred to arbitration through the court, the court “ shall 
not, save in the manner and to the extent provided in this schedule, 
deal with such matter in the same suit . This indicates that there 
isa complete ouster of the jurisdiction of the court to decide the 
matter referred to arbitration, except in so far as the orders of 
the court may be necessary for the conduct of the arbitration. Then 
paragraph 15, clause 2 lays down that where an award has become 
void or is set aside, the court shall make an order superseding the 
arbitration and in such a case shall proceed with the suit. This rule 
indicates where the jurisdiction of the court, which was taken away 
by the provision of paragraph III, returns to it. Some such rules, 
as are embodied in paragraph III and paragraph XV of the second 
schedule, were necessary. For otherwise the two jurisdictions, véz., 
that of the court and that of the arbitrator, were likely to overlap. 
It will thus be seen that the Civil Procedure Code provides a 
complete and self-contained set of rules by which a conflict of juris- 
diction may be avoided. 


Let us now examine rule II of order XXIII of the Civil Pro- 
cedure Code. {t runs as follows:— 

“Where it is proved to the satisfaction of the court that a 
suit has been adjusted wholly or in part by any lawful agree- 
ment or compromise or where the defendant satisfies the plaint- 
iff 11 respect of the whole or any part of the subject-matter of 
the suit, the court shall order such agreement or compromise or 
satisfaction to the recorded and shall pass a decree in accord- 
ance therewith so far as it relates to the suit.” 


The question is whether the words ‘adjusted wholly or in part 
by any lawful agreement or compromise’ can include an award 
obtained ona reference to arbitration without intervention of the 
court. Tf we give the words their plain meaning, we must say at 
onge that, an ‘award’ is not meant by the plain and usual meaning 
of the words employed. An,award is not the immediate result of 
an agreement or compromise. An award may be the ultimate result 
ofan agreement, in so far as the parties have agreed to abide by 
the decision of a third party. But in that case we cannot say that 
the subject-matter of the dispute has been adjusted by an agreement 
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by the parties. An award may be an adjustment of a dtspute. But 
so is decision by a court. Butis an award an adjustment by an 
agreement? That isthe question. The answer must be in the 
negative. Much less can we say that an award is the result of a 
compromise between the parties. As I have stated in an early part 
of this judgment, the Jaw uses a particular expression, vfz’ ‘arbitra- 
tion’ for the procedure by which parties agree to abide by the deci- 
sion of a third party other than a court. The legislature which uses 
the word arbitration, must have been aware of what the word meant. 
Can it be said that in using the words “ adjusted wholly or in part 
by any lawful agreement’ the legislature intended to include the 
proceeding by way of arbitration? To an unsophisticated mind only 
one answer is possible, namely, in the negative. The marginal 
notes of a section in a code of law is certainly no sure guide to the 
real object of the legislature. Butit can sometimes be looked at 
if there be any doubt about the meaning of the words used. In 
this particular case, to my mind, there is absolutely no ambiguity. 
Still if we look to the marginal note, we find the words used to 
express in brief the object of rule III are ‘ compromise of suit’. 
The marginal note, therefore, indicates that the rule III was to deal 
with what is generally known as a compromise of a suit. A com- 
promise is the direct result of an agreement between the parties. 
The rule III, therefore, must be taken as directed only to cases 
where the parties have agreed that the court should decide a matter 
between themselyes in a particular way. Giving the words their 
plain meaning, an arbitration cannot come within the purview of 
rule II. 

If, however, there were any doubt on the point, it is entirely set 
at iest by.the language of section 89, Civil Procedure Code already 
quoted. It lays down that (leaving out certain words in the 
beginning) all references to arbitration whether by order ina suit 
or otherwise and all proceedings thereunder shall be governed by the 
provisions contained in the second schedule. If the preliminary 
words left out from the quotation do not indicate otherwise, it must 
be admitted that a reference pending a suit which is not made 
through the court in which the suit is pending cannot be recognised 
by the court. Now, the question is whether there is anything in 
the words ‘save in so far as is otherwise provided by the Indian 
Arbitration Act 1899 or by any other law for the time being in 
force which would exclude Order 23, rule 3, Sch. (i) Civil Pro- 
cedure Code. We have nothing to do with the Indian Arbitration 
Act in the particular case before us. Then there remain the words 
‘or any other law’ for the time being in force. It has been cop- 
tended that ‘any other law’ referred tq therein may indicate Order 
23, rule 3 of the Civil Procedure Code. This argument, in my 
opinion, should not carry any weight whatsoever. The schedule I] 
and Order 23, rule 3 are as much parts of the Code as section 89 
itself. In the circumstances, if the legislature méant that an 
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exception was to be made in the case of Order 23, rule 3, would not CIVIL 
one expect that this would bave been stated in clearer terms? 
Then, it has been argued that the ‘any other law’ mentioned by 
section 89 is not known to be any definite law that may have been Ee 
in the mind of the legislature and, therefore, it is possible that x 
they contemplated that any rule of law, that was not contradictory, DURGA 
might come in under the exception. So far as I can see, the KUMARI 
legislature used the words ‘or any other law for the time being in Mukerji, J. 
force’ with this intention. There might be in force at the time of 

the passing of the Civil Procedure Code 1908, any local law or law 

by the Indian legislature dealing with arbitration, for special cases. 

Or some law might be enacted in future laying down special rules 

for special cases of arbitration. It was intended that those special 

cases should not be governed by the rules laid down in second sche- 

dule. This idea is perfectly intelligible, ¢. g., a local legislature dealing 

with, say the indebted agriculturists of Bundelkhand, may desire 

that a certain kind of dispute among these people should be referred 

to the arbitration of the Collector of the district. With this view, 

if the local legislature should enact certain rules, according to the 

language of section 89 of the Civil Procedure Code, those rules 

would not clash with the provisions of section 89, Civil Procedure 

Code. Whatever meaning may be given to the words ‘ any other 

law for the time being in force ’, I am absolutely clearin my mind 

that those words were never meant to apply to the schedules to be 

appended to the main Code of Civil Procedure. Any such idea 

would suggest a clash between the main rule embodied in the Code 

and a rule contained in the schedule. Any High Court may add to 

or alter the rules in the schedule, but they can do so only subject 

to the provisions of the main- Code. I am, therefore, definitely of 

opinion that an award which has been arrived at by a reference of 

the subject-mdtter of an appeal to arbitration pending the appeal 

cannot be recognised as an ‘adjustment by lawful agreement’ by the 

parties to the appeal or as a ‘compromise’. I need not repeat that 

if it were the case that both the parties accepted the award, there 

would be no difficulty in the acceptance of it by the court. But 

then the award would be accepted not as an award but as a docu- 

ment embodying what has been accepted by the parties as a proper 

basis for the settlement of their dispute. 
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Now, coming to authorities, there are some cases decided prior 
to Ist January, 1909 when the new Code of Civil Procedure came 
into force and there are others which were decided alter the new 
Code of Civil Procedure was brought into effect. The earlier cases 
are Sami Bat v. Premji Pragji C) and Prag Das v. Girdhar 
Das (°). These cases are ne sure guide to us who have to construe 
the present Code. For chapter 37 of the old Code did not contain 
any such rule as has been enacted in section 89 of the new Code, vis., 
that all proceedings of arbitration whether by an order in a suit or 
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otherwise should be governed by the provisions of secoĝd schedule. 
Indeed the learned CHIEF JUSTICE JENKINS, who was one of the 
Judges who decided the later case, expressly stated this to be a ground 
for not applying the rules on arbitration to be found in the old Code. 
He says: “ I can find nothing, however, in chapter 37 which invalidates 
a proceeding not in accordance with its provisions, beyond the result 
that non-compliance deprives a party ofa tight to claim the conse- 
quences the chapter prescribes, and I, therefore, think that the 
objection cannot succeed.” The case in 26 Bombay was decided in 
1901 and of course the case in 20 Bombay is a much earlier one. 


The case of Rukhan Bat v. Adamjt Shaikh (©) was decided in 
April 1908 by BEAMAN, J. sitting alone. He held that where there 
was a reference to arbitration but it was an irregular submission, the 
award could not be accepted as an ‘ adjustment by lawful agreement’. 
The judgment shows that BEAMAN, J. was not disinclined to follow 
the earlier cases of Sami Bat v. Premji Pragyt () and Prag Das v. 
Girdhar Das (°). No other case under the old Code has been cited tous. 
I have already stated that any ruling give under the old Code cannot 
be a safe guide for us in construing Order 23, rule 3 read with section 
89 of the present Code of Civil Procedure. 


After the passing of the new Code, there are four Bombay 
cases. The earliest among these is the case of Harak Bat v. Jumna 
Bai (*) decided by DAVAR, J. sitting alone. He had cited before 
him the case in 26 Bombay but he was asked not to follow that case 
in view of the new cnactment contained in section 89 of the Civil 
Procedure Code. DAVAR, J. confesses that, according to the second 
schedule of the Civil Procedure Code, no reference to arbitration 
was contemplated in a matter pending before a court, without refer- 
ence to it. His judgment shows that he was inclined to hold that 
the validity or otherwise of the award must be enquired into and the 
only point in question was whether the rules in second schedule 
should be followed or an enquiry should be made under the provi- 
sions of Order 23, rule 3. For, he stated, that the opening words of 
rule 3, order 23 showed that in case of dispute there must be an 
enquiry. Then the learned Judge found what he thought was a 
way out of the difficulty and he proposed to treat (vide page 643 
of the report) the words ‘ any other law for the time being in force’ 
in section 89 as applicable to Order 23, rule 3 of the Civil Pr ‘ocedure 
Code. I have already given my reasons for this interpretation 
being erroneous. I shall content myself with pointing out that the 
learned Judge gives no reason whatsoever for his ruling, that the 
words ‘ any other law for the time being in force’ had reference to 
the provisions of rule 3, order 23 as well, other than this that he 
found it expedient todo so. In my opinion the case in 37 Bombay, 
page 639 is entirely inconclusive and carries no weight. The next 
case cited to us is that of Vankatesh v. Ram Chandra (°). In this 
os H1908] I. L. R., 33 Bom., 69. (2) [395] I. L. R., 20 Bom., 304. 
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case no award had yet been delivered and the only matter that was 
before the learned Judges was the reference. The learned Judges 
held that the agreement to refer to arbitration could not be treated 
as an adjustment. Although there are remarks in the body of the 
judgment, which may be cited as authority for the contention of the 
appellant, I do not think that the case can be treated as an erage 
for the point raised before us. The judgment of HAYWARD, J. 

very instructive. He referred to the Pnvy Council case of Ghulam 
Khan v. Muhammad Husain (*) and remarked that caution must 
be observed in giving weight to that distant authority, the case of 
Prag Das v. Girdhar Das (*), in view of the observation of the 
Privy Council. In the case of Shazak Shaw v. Tyab (°) MCLEOD, 
J. held that it was not intended that a party might apply for a 
decree under Order 23, rule 3 if the award had been obtained by a 
reference to arbitration in a matter about which a suit was pending, 
without reference to the court itself. In that case, however, the 
parties agreed, evidently in view of the previous decisions of the Bom- 
bay High Court, that the application (for acceptance by the court, of 
the award as an adjustment) might be treated as an application under 
paragraph 21 of schedule 2 of the Civil Procedure Code. The 
application was .thereupon ordered to be set down for hearing 
accordingly. The last case in the Bombay High Court is that of 
Mani Lal v. Gokul Das(*) and it entirely favours the respondent- 
applicant's contention. McLEop, C. J. went so faras to hold that 
either party could file a suit to enforce the award and apply for a 
stay of the original suit, where a reference to arbitration of the 
subject-matter of a suit was made without the intervention of the 
court. FAWCETT, J. thought, and he was right so far as the Bombay 
High Court was concerned, that there was a very considerable 


weight of authority 1 in favour of the view that an agreement to refer . 


the matterin suit to arbitration and the award made thereon might 
amount to an adjustment of the suit by the lawful agreement within 
the meaning of Order 23, rule 3 of the Civil Procedure Code (vide 
page 268 of the report). Then he considered the question whether 
section 89 of the Civil Procedure Code prevented the operation of 
Order 23, rule 3. He admitted (page 273 of the report) that no 
doubt the words ‘other law for the time being in force’ were in- 
appropriate for coveling a provision of the Code itself such as Order 
23, rule 3. But he thought that the legislature in enacting section 89 
probably had not that particular rule in their mind and had no 
intention of affecting it one way or the other. Ihave already 
attempted to show that section 89 read with Sch. II provided a 
complete machinery for all kinds of arbitration and only required that 
proper methods should be followed. Ihave also attempted to show 
that Order 23, rule 3 was meant to apply to entirely different 
matters and if an arbitration award was ever in contemplation the 
legislature would not have taken a very very round-about and doubt- 
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ful way of expressing their intention. Iam clearly of opinion that 


no Judge has a right to over-ride the clear provisions made by the 
legislature on the plea that probably the legislature forgot something 
or had not something in their mind. I may mention that this case 
in 45 Bombay was a Letters Patent Appeal against the judgment of 
KAJIJI, J. and that learned Judge held an entirely contrary view. 


Coming to the Madras High Court we have but one case and 
that was an exceptional one. It was the case of Chinna v. Venkata- 
swami("). In this case’ the parties agreed to abide by whatever 
was decided by the presiding Judge of the Court in association with 
two. private persons. The three gentlemen came to a certain 
decision and the decree of the court was made in accordance there- 
with. The question arose whether the decree could be appealed 
against. The learned Judges held that the decree must be taken 
to have been a consent decree and that no appeal lay. Further 


comment is needless. This case does not throw any light on the | 


point in controversy before us. 


Coming to the Calcutta High Court, there are only two cases. 
In the case of Amar Chandy Banwari Lal?) RANKIN, J. held 
that where ina pending suit parties went to private arbitration 
without the consent of the court, the award could not be enforced 
either under Order 23, rule 3 or under the provisions of the Indian 
Arbitration Act. The learned Judge bases his opinion on the 
remarks of their Lordships of the Privy Council in the case of 
Ghulam Khan v. Muhammad Husain(*). He points out that 
their Lordships of the Privy Council pointed out the scheme of the 
rules as to arbitration as contained in the old Code and held in 
effect that the rules covered all cases. Compare the remarks of 
HAYWARD, J. in Vankatesh v. Ram Chandra (*). Their Lordships 
of the Privy Council pointed out at page 182 of the report that, 
where the parties toa litigation desire to refer to arbitration any 
matter in difference between them in the suit, all proceedings 
from first to last are under the supervision of the court. Evidently 
the section 89 of the Civil Procedure Code was enacted on the 
basis of this Privy Council case, and it provided that all references 
to arbitration, to be of binding effect, must be made according to 
schedule 2 of the Civil Procedure Code. 


In the second case, RANKIN, J. was associated with SIR 
ASHUTOSH MUKERJI, J. and the two Judges in the case of Ram- 
pratap Chamaria v. Durga Prasad Chamaria (°) affirmed the 
opinion of RANKIN, J. as expressed in the case in Amar Chand v. Ban 
wart Lal (*) and in the still earlier case in 25 Cal. W. N , pagee128. 


The review of authorities shows *that there is a complete diver- 
gence of opinion between the Calcutta and Bombay High Courts 
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and thatethe opinion of the Madras High Court is inconclusive. 
The review further shows that the learned Judges of the Bombay 
High Court found it difficult to get over the provisions of section 
89 of the Civil Procedure Code and KAJIJI, J. thought that it was 
conclusive that an award arrived at, ona reference out of court, 
could not be treated as an adjustment under Order 23, rule 3. The 
learned Judge DAVAR found it expedient to read section 89 as if 
excluding Order 23, rule 3 outof its provisions. FAWCETT, J. 
found that this was not possible to do, but he thought that the 
legislature had forgotten what provisions they were going to make 
in the schedules when they enacted section 89 in the body of the 
Code. The authority of the Bombay High Court is, therefore, of 
doubtful strength. 


I have already given my own reasons for my conclusion, viz., 
(I) an award is not an adjustment by an agreement of parties within 
the meaning of rule 3, order 23 and (2) even if any contrary opinion 
could be entertained before the passing of Act V of 1908, section 
89 of the Act makes it impossible to maintain such an opinion. I 
may point out that in this case the parties themselves contemplated 
that the appeal in which the present application has been made, and 
the application for leave to appeal to the Privy Council against the 
decree awarding possession to the present respondent, should be 
withdrawn before the arbitrator entered upon the arbitration 


On fact and law, therefore, I would hold that the respondent’ s 
application is without any force and I would dismiss it with costs. 


By THE CouRT —In accordance with the view of the majority, 
the appeal is dismissed with costs. 


Appeal dismissed 


KULSUM BIBI (Defendant) 
versus 
MUHAMMAD ISMAIL AND OTHERS (Plaintiffs) * 


Land Revenue Act, section 118—Provisions of—Plaintiffs’ suit for 
possession of share by partition of house—Proceedings for 


perfect partition of village pending in Revenue Court—Whether 
civil suit maintainable. 


Where at the time of instituting a civil suit for possession 
of a certain share by partition of the house in dispute, pro- 
i ceedings in the revenue court for a perfect partition of the 
village were pending and the Munsif dismissed the plaintiffs’ 
suit on the preliminary ground that it was not maintainable but, 
on appeal, the District Judge remanded the case, keld, that the 
view taken by the lower appellate court was perfectly correct, 
* F. A. F. O. No. 145 of 1924. 
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The Revenue Court has no jurisdiction to partition a house 
but it can partition the site occupied by a house along with 
other land in a village and if in making a partition it is neces- 
sary to include in the portion allotted to one co-sharer the land 
occupied by a dwelling house or other building in possession 
of another co-sharer, the latter can, under section 118 of the 
Land Revenue Act, be allowed to retain the land with the 
buildings thereon on condition of his paying a reasonable ground 
rent to the co-sharer in whose portion it may be included. 
Multan Singh v. Budhan Man Singh, 22 A. L. J. R., 745, 
referred to, 


FIRST APPEAL from an order of K. A. H. SAMs ESQ., District 
Judge of Ghazipur. 


Kamla Kant Verma, for the appellant. 
Uma Shankar Bafpat, for the respondents. 


The judgment of the Court was delivered by 


DANIELS, J.—This is a defendant’s appeal arising out of a suit 
for possession of a certain share by partition of the house in dispute. 
At the time when the suit was instituted, proceedings in the revenue 
court for a pérfect partition of the village were pending. One of the 
pleas taken in the written statement was that the suit, in view of 
the revenue court’s partition proceedings, was not maintainable. The 
learned Munsif dismissed the suit on the preliminary ground that 
it was not maintainable. On appeal the learned District Judge 
has taken a contrary view and has remanded the case. 


In our opinion the view taken by the lower appellate court is 
perfectly correct. The subject-matter of dispute in the civil suit 
is a residential house which is said to have belonged to the ancestor 
of the parties and in which the plaintiff claimed a defined share. 
The revenue court has no jurisdiction to partition a douse, that is 
to say, partition the buildings at all. It can partition the site 
occupied by a house along with other land in a village. Of course 
if in making a partition it is necessary to include in the portion 
allotted to one co-sharer the land occupied by a dwelling house or 
other building in possession of another co-sharer, the latter can, 
under section 118 of the Land Revenue Act, be allowed to retain it 
(the land) with the buildings thereon on condition of hiss paying a 
reasonable ground rent to the co sharer in whose portion ıt may be 
included It is, therefore, clear that the revenue court could not 
have partitioned the building itself and allotted the house to any 
particular co-sharer. All that can be done by the revenue court in 
partition proceedings is that if a house isin the occupation of one 
co-sharer and the site is allotted to another, it would be retained 
by the occupier of the house on payment of a rent to be fixed. This 
view is supported by the case of Multan Singh v. Budkan Man 
Singh ('), decided by a Bench of which one of us was a member. 


(1) [1924] 22 A, L. J. R., 745 
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The learped vakil for the appellant has contended before us that CIVIL 
there was an agreement between the parties that the revenue court igae 
would allot to each co-sharer the house belonging to that co-sharer. — 
There is, however, nothing on the record which supports this con- KULSUM 
tention There does appear, however, from the partition proceedings ý: 
that there was an agreement that the sites of houses belonging to MUHAMMAD 
co-sharers would be allotted to the persons in whose possession they ISMAIL. 
were. That, however, is quite a different thing from saying that Daniels, J. 
there was an agreement that the buildings also would be partitioned 
by the revenue court. The appeal is accordingly dismissed with 
costs 





Appeal dismissed. 
LAHORI CRIMINAL 
VEYSUS 1925 
7 EMPEROR.* May, 8. 


Indian Penal Code, section 304—A pplicability of—Murder commit- MEAKS.C J 
ted by appellant—Motive jealousy—Clear confession before MUKERJI, J. 
Magtstrate—Corroboration of, before Sessions Judge—Plea of 
guilty accepted without hearing evidence—Re-trial, necessity of. 


Where the appellant, who was a man of considerable intelli- 
gence, having beyond question killed a woman, made a few 
hours later, on the same day, a perfectly clear statement about 
the facts, and later, on the day after the crime, gave to a 
Magistrate a clear account of the whole occurrence stating as a 
preliminary to it that he knew he could be convicted on his 
own statement, and when before the Sessions Judge, he agreed 
that he had made the two statements and pleaded guilty and 
said that he killed the woman out of jealousy, with the chopper 
produced, held, that there was before the Sessions Judge enough 
material to make him perfectly confident as to the guilt of 
the appellant. In view, however, of the fact that the appellant 
stated, when pleading guilty, that he killed the woman out of 
jealoysy and elaborated that in his petition of appeal to the 
High Court, the safer and better course would be that his case 
should be re-tried by the Sessions Judge who should hear al] 
the evidence relating to it. (Indian Penal Code, section 304, 
applied) Dalli v. King-Emperor, 20 A. L. J. R., 326, referred 
to and compared. 


CRIMINAL APPEAL from an order of V. E. G. HUSSEY ESQ., 
Sessions Judge of Meerut. 


Ambika Prasad, for the appellant. 


G. W. Dillon (Government Advocate), for the Crown. 
* Cy. App. No. 316 of 1925. 
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The judgment of the Court was delivered by 


MEARS, C J.—The only point that has been taken by Mr. 
Ambika Prasad, who appears on behalf of the appellant, is that the 
learned Sessions Judge accepted the plea of guilty and did not hear 
any evidence. He has called our attention to a case of Dali v. 
King Emperor (°). In that case MR. JUSTICE RYVES said: “ After 
all murder 1s a mixed question of fact and law, and unless the 
court is perfectly satisfied that the accused knew exactly what was 
necessarily implied by his plea of guilty, the case should be tried, 
and in dealing with people of the status of Dalli, this of course can 
never be the case.” There are points of distinction which can 
readily be drawn between the case of this appellant and that of 
Dalli, because the appellant is undoubtedly a man of very consider- 
able intelligence, and having beyond question killed this woman, 
made a few hours later, on the same day, a perfectly clear statement 
about the facts, and later, on the oth of March, the day after the 
crime, gave to a Magistrate of the first class the most clear and 
convincing account of the whole occurrence, and stated asa pre- 
liminary to it that he knew that he could be convicted on his own 
statement. When before the learned Sessions Judge, he agreed that 
he had made the two statements, to which we have referred, and 
he pleaded guilty and said he killed the woman with the chopper 
produced, and the reason for killing her was jealousy. We think 
there was before the learned Sessions Judge enough material to 
make him perfectly confident as to the guilt of this man. Lahori 
accused did, however, state when pleading guilty that he killed her 
out of jealousy. He elaborates that in the petition of appeal to this 
Court, and itis that document which gives rise to the bare pos- 
sibility that the accused may be able to put forward some ground 
for the application of section 304 of the Indian Penal Code. Under 
these circumstances, we are of opinion that the safer and better 
course would be to return this case to the Sessions Judge with a 
direction to him to put Lahori up for trial again, to take his plea, 
and whether that be guilty or not guilty, to hear the whole of the 
evidence in relation to the case. We, therefore, set aside the con- 
viction and sentence and direct a re-trial. 


Convicttan set aside. 


Re-trial directed 
(1) [1922] 20 A. L. J. R., 326. 
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BHAGWANI KUNWAR AND ANOTHER (Defendanis) 
VEY SUS 
MOHAN SINGH AND OTHERS (Platntiffs).* 


Hindu Law—Joint famsly—Presumplion of jointness— Not affecied 
by admitted partition before suit but subsequent to material 
time —Entries in revenue papers—Value of—Widow obtaining 
possession for maintenance—Cannot assert adverse title. 


The plaintiffs were the descendants of one Hira Singh who 
had a brother Madho Singh. Madho Singh had a son Gulab 
Singh. Gulab Singh died in 1886 and his widow, Kanchan 


~~ Kunwar, died in 1914. ‘The plaintiffs alleged that Gulab Singh 


was in his life-time a member of the joint Hindu family with 
them and their ancestors. On Gulab Singh’s death, by an 
agreement of compromise, his widow, Kanchan Kunwar, was 
allowed to enter into posession of certain family properties for 
her life. The widow having died, the plaintiffs instituted 
his suit to recover possession of these properties. The defend- 
ant, who was the daughter of Gulab Singh, alleged that Gulab 
Singh was separate from plaintiffs and that, in any case, his 
widow, Kanchan Kunwar, had acquired title to the disputed pro- 
perties by prescription. The plaintiffs admitted that ten years 
after the death of Gulab Singhin 1896 or 1898, there had been a 
partition between the then members of the joint family. The 
trial court held that having regard to this admitted partition, 
the burden was onthe plaintiffs to prove that Gulab Singh 
was a member of the joint Hindu family with them. Held, 
by the Brivy Council, that the trial Judge was wrong. It iS 
well-established law that those who allege that the members of 
the joint Hindu family had separated, must prove, unless it is 
admitted, that there was a separation at some material time. 
The admitted separation in 1896 or 1898 did not take place at 
a material time so far as this suit was concerned and the 
presumption of jointness cuntinued to operate. 


The definition of shares in revenue and village papers by 
itself affords very slight indication of an actual separation in 
a Hindu family and it is insufficient to prove, contrary to the 
piesumption of law, that the family to which the entries refer 
had separated, and such definition of shares in revenue and 
village papers would not by itself be conclusive evidence even 
that an actual partition was then intended. 


: Where it was proved that property was acquired sometimes 
in the name of one nfember and sometimes in the name of an- 
other; that debts incurred in the name of one member were 
discharged by another; that debts were incurred and mortgages 

* P, C. A. No. 94 of 1923. 
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CIVIL were taken in the names of members of both branches jointly ; 
i thata common account was kept relating to the income and 


a expenditure of the family; that in these accounts the expenses 
BHAGWANI of funerals and of religious and other ceremonies connected 
KUNWAR with different members of the family were jointly entered ; that 
MoH RN there were common servants who made collections and other- 
SINGH. wise served all the members of both branches ; that the affairs 

‘ of the family were looked after by the different members, 


whether the property stood in the name of any particular 
member or not; keld, that separation had not been proved. 


Where a widow of a deceased member of a joint Hindu 
family, under an agreement, obtains possession of certain 
properties for her life for her maintenance, she cannot obtain 
against the co-sharers of the joint Hindu family any title by 
prescription. Whether she acts in accordance with the agree- 
ment or contrary to it, is immaterial. She has no other title 
to the property in question and cannot grant or convey any. 
title to the properties which would be effective for any 
purpose beyond the terms of her own life. 


APPEAL froma decree of the High Court of Judicature at 
Allahabad. 


The facts of the case appear from the judgment. 
The following judgment was delivered by 


Sir John SIR JOHN EDGE.—This is an appeal by defendants from a 
“dg decree, dated the 18th March, 1920, of the High Court at Allahabad, 
which reversed a decree, dated the 30th November, 1916, of the 
Subordinate Judge of Cawnpore, by which the suit had been dis- 


missed. 


The suit in which this appeal has arisen is a suitgin which the 
plaintiffs claimed a decree for the proprietary possession of an eight 
anna share in each of the villages of Auria (Auria Tikra) and 
Aurangpur Gahdewa and certain fractional shares in four other zamin- 
dari villages in the Cawnpore District by dispossession of the 
defendants, who -were in possession and denied the title of the 
plaintiffs. The Subordinate Judge dismissed the suit; the High 
Court on appeal gave the plaintiffs the decree for the possession 
which they claimed. The paities were Hindus of the Thakur Gaur 
caste and were subject to the law of the Mitakshara. The following 
pedigree will sufficiently show how the parties were related, but 
their Lordships do not know which of the brothers Madho Singh and 
Hira Singh, and of the brothers Diwan Singn and Bahadur Singh, 
was the elder :— 
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bgi 


. PADUM SINGH. 
| 


| | 
Madho Singh (died 1867) Hira Singh (died 1862). 


Gulab Singh 


(died 2nd December, 1886)== 
Kanchan Kunwar 
(died 8th March, 1914). 


| 
Diwan Singh, Bahadur Singh. 
| 


Bhagwani Kunwar, Deft.—= | —t— 
Jagannath Singh, Deft. Pancham Mohan Chandan 
(died pending the suit). Singh, Singh, Singh, 

| Plaintiff. Plaintiff. Plaintiff. 
Sheorakham Singh, Deft. 


Niwaz Singh, 
| 


a a 


Surat ` Girand 
Singh. Singh. 
Plaintiff. 





ee Singh, deta Singh, Jaichand Singh, 
Plaintiff. Plaintiff. Plaintiff. 

The suit was brought on the r2th November, 1914, in the Court 
of the Subordinate Judge of Cawnpore after the death of Musammat 
Kanchan Kunwar. When the suit was brought Bahadur Singh was 
about 80 years of age and Niwaz Singh was about 76 years of age. As 
Diwan Singh was not a party to the suit, although his son Pancham 
Singh was a pfaintiff, their Lordships have assumed that Diwan 
Singh was then dead. The most material question in the suit is 
whether Gulab Singh was, when he died, joint with, or separate 
from his cousins Diwan Singh, Bahadur Singh and Niwaz Singh. 


Padum Singh and his sons Madho Singh and Hira Singh ad- 
mittediy had constituted a joint Hindu family. Padum Singh died 
before his sons, and at his death Madho Singh and Hira Singh were 
joint. It is well-established law that those who allege that the 
members of a joint Hindu family had separated must prove, unless 
it ig admitted, that there was a separation at some material time. That 
material time in this case must have been before the death of Gulab 
Singh. Hira Singh had died in 1862, and Madho Singh had died in 1867. 
Gulab Singh died sonless in 1886. The case of the plaintiffs was, and 
is, that Gulab Singh was, until he died a member of the joint family, 
which, until he died, consisted of the then living male descendants 
in the male line of Padum Singh. The case of the defendants-appel- 
lants, is that Madho Singh and Hira Singh had separated, and 
consequently that Gulab Singh was separate from his cousins Diwan 
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Civan Singh, Bahadur Singh and Niwaz Singh. It happened in 1896 or 
n in 1898 that the then members of the joint family separated. That 
— separation did not take place at a material time so far as this suit is 
ee concerned, but the learned Subordinate Judge incorrectly held that 
a the separation in 1896 or 18y8 shifted the burden of proof, and 
MoHAN that it was for the plaintiffs to prove that Gulab Singh was joint 
SINGH. when he died in 1886. How far that misunderstanding of the 
Sir John law affected the Subordinate Jndge in his consideration of the 
Edge. evidence ın this suit, it is impossible to say, but he found on the 
evidence that Gulab Singh was separate at the time of his death. 

The High Court found on the evidence that Gulab Singh was, when 


he died, a member of the joint family. . 


Their Lordships will later express the conclusion at which they 
have arrived as to whether there had or had not been a separation 
before Gulab Singh died, but before doing so they will refer to 
another question which must be considered, although they agree~ 
with the conclusions at which the Courts below were in agreement 
on that subject. Their Lordships will now briefly state what that 
other question is. 


The property in question in this suit came into the possession 
of Kanchan Kunwar shortly after the death of her husband Gulab 
Singh. The question which their Lordships will first consider is 
how and in what right did Kanchan Kunwar obtain and hold posses- 
sion. That property had been entered in the revenue and village 
papers in the name of Gulab Singh, and Kanchan Kunwar, as his 
widow claimed to be entitled to the possession of it. That claim 
could not be maintained unless Gulab Singh had died as a separated 
Hindu. That claim by Kanchan Kunwar was, in fact, made, and 
she got possession, but, according to the case of the plaintiffs, she 
was allowed by Diwan Singh, Bahadur Singh and Niwaz Singh, 
who were then of age, to take possession under an agreement of 
compromise made between her and them, by which she was allowed 
possession of the property for her life for her maintenance, and not 
as property of which she had any right to the possession. 


Gulab Singh was older than his cousins Diwan Singh, Bahadur 
Singh and Niwaz Singh, and after Hira Singh and Madho Singh 
had died he was the head of the family, and appears to*have acted 
generally as the family manager, and some villages, which were 
purchased after the death of Madho Singh with the income of the 
ancestral villages of the family, were purchased in the name of Gulab 
Singh. During Gulab Singh’s life-time his wife Kanchan Kunwar 
must have occupied a position of some importance in the family, and 
after her husband’s death she doubtless wished to manage her own 
affairs independently of any interferenfe by her husband’s relations. 

It has not been asserted in argument before their Lordships in 
this case, or, so far as they are aware, in any case before the Board, 
and they believe that it could not with truth be asserted before an 
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Indian Coyrt, that a widow of a sonless prominent member of a 
Hindu joint family is never allowed by the family to occupy posses- 
sion of some of the family’s land for her life for her maintenance. 
Their Lordships find that Kanchan Kunwar obtained possession of 
the lands in question under that agreement of compromise for her 
life for her maintenance, and not in any right of hers as Gulab 
Singh's widow. The agreement of compromise was an oral agree- 
ment, but there is documentary evidence which is only consistent 
with such an agreement, and to some of that documentary evidence 
reference will now be made. 


During Gulab Singh’s life-time his name had been entered in the 
revenue papers as that of the owner in possession of shares in some 
villages, and the names of his cousins, Diwan Singh, Bahadur Singh 
and Niwaz Singh, had been entered in the revenue papers as the 
names of the owners in possession of shares in the same or other 
: When Gulab Singh died it was necessary that application 
for mutation of names should be made to the revenue authority of 
each village in the revenue papers of which his name had been 
entered as the owner of a share or shares. Such applications are 
made by or on behalf of the person or persons claiming to be entitled 
to the share or shares of the deceased shareholder, and, when oppos- 
ed, an inquiry is held by an official of the revenue authority. 


An application for mutation of names was made on Gulab Singh’s 
death in the case of each village in which his name was entered in 
the revenuc papers as the holder of a share. Those applications 
were made by Diwan Singh, Bahadur Singh and Niwaz Singh, and 
as Kanchan Kunwar was known to be a claimant for mutation of 
name, her deposition was taken. Their Lordships will now refer, by 
way of illustration, to what happened in the case of the village of 
Aurangpur Gahdewa, in respect of which the name of Gulab Singh 
was entered in the settlement khewat of 1873 as the owner of an 
eight-anna share. 


‘©No, 741C,—APPLICATION OF BAHADUR SINGH, ETC. 


Name of village—Aurangpur Gahdewa, pargana Bilhaur. 
“ Head—mutation on the ground of succession. 


“ Substance—Application for expungement of the name of 
Gulab Singh, deceased, and entry of the names of Bahadur 
Singh, Diwan Singh and Niwaz Singh, cousins, in respect of 
an 8-anna zamindari share under section 97, Act No. 19 of 
1873. 

‘¢ SHOWETH :— 


‘That Gulab Singh, zamindar of an 8-anna share in village 
Aurangpur Gahdewa, pargana Bilhaur, died on the 7th of Aghan 
Sudi, Sambat 1942. These three cousins, Bahadur Singh, Niwaz 
Singh and Diwan Singh, are the heirs in possession of the 
property of the deceased in equal shares. He has left no issue 
>esides these applicants. It is, therefore, prayed that the name 
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CIVIL of the deceased may be removed from, and those of, these heirs 

o7 entered in the public records. 

= ‘* PETITIONERS :— Bahadur Singh, Diwan Singh and Niwaz 

BHAGWANI Singh, heirs of Gulab Singh, zamindar of village Aurangpur 
ei Gahdewa, pargana Bilhaur. Dated the rath February, 1887. 
MOHAN ‘Filed by Diwan Singh and written by Ram Narayan. 
nee “ (Sd.) Diwan Sincu, in autograph. 
ee “ This application was made to-day by Diwan Singh. 
ge. 


“ Held.—Let the Registrar Kanungo first make a report as 
to the correctness of the share. 12th February, 1887, 


“ Signature of Naib-Tabsildar.” 


The application is in the vernacular. The term which has been 
translated as “heirs” must mean not heirs in the English acceptation 
of the term but the persons who claimed as surviving co-sharers of 
Gulab Singh to have their names entered. a 


-On the 4th April, 1887, Kanchan Kunwar made her deposition 
before the Kanungo. So far as is material it was as follows:— 


“Gulab Singh, my husband, the zamindar of mauza Aurang- 
pur Gahdewa, pargana Bilhaur, died a natural death, four 
months ago. The deceased left no son. Regarding the entry 
of name in respect of the property left by the deceased husband, 
some points have been agreed to be settled between Diwan 
Singh, Bahadur Singh and Niwaz Singh and me. For the 
settlement of the same I have sent for Jagannath Singh, my 
son-in-law, from mauza Katra, district Banda. On his arrival, 
the points will be settled mutually in a week and then my 
 general-attorney, Roshan Lal, will present himself and will 
make statement about the mutation of names in this case. So 
long as the points are not settled mutually, I cannot make any 
statement about the entry of name in respect of the property 
of the deceased.” . 


Subsequently Musammat Kanchan Kunwar made another deposi- 
tion in the presence of the Kanungo in relation to entering the 
names in respect of Aurangpur Gahdewa, which, as translated, was, 
so far as is material, as follows :— 


‘The points which were to be settled between Diwan Singh 
and others and me have all been settled and, under the mutual 
agreement, the entire property left by my deceased husband 
in mauza Aurangpur Gahdewa, pargana Bilhaur, has been 
allotted to me and put in my possession. Therefore, the name 
of the deceased may be struck off and my name entered in 
respect of the entire property left by the deceased in the said 
village. Diwan Singh, Bahadur Singh and Niwaz Singh, the 
heirs of the deceased, have no connection with the property in 

, the said village in my lifetime.” œ 

“ Signature of Qanungo.”’ 


The words “Diwan Singh, Bahadur Singh and Niwaz Singh, 
the heirs of the deceased, have no connection with the property in 
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the said village in my lifetime” can only mean that Kanchan 
Kunwar was allowed to be in possession for her life for her main- 
tenance. The learned Judge of the High Court in their judgment 
observed in reference to that deposition of Kanchan Kunwar :— 
“It may be remembered that there is always a reluctance 
among members of a Hindu family to confer on female 
members an absolute interest in property belonging to their 
husbands or fathers, and had it been intended that Kanchan 
Kunwar was to have an absolute interest in the property which 
was to be recorded in her name, that fact would have been 
distinctly stated in the depositions not only of Kanchan 
Kunwar herself, but also of the male members of the family 
whose statements were also recorded in the mutation proceed- 
ings. We are, therefore, unable to hold that Kanchan Kunwar 
acquired an absolute interest under the compromise which was 
effected after the death of Gulab Singh.” 


Musammat Kanchan got possession of the shares in the villages 
in question under that agreement of compromise and she never had 
any other right or title to them, and she could not under the 
circumstances obtain against the co-sharers of the joint family any 
title by prescription. It has, however, been suggested in this appeal 
that she had acquired a title by prescription. Whether she acted 
in accordance with that agreement of compromise or contrary to 
it, is immaterial; she had no other title to the villages in question 
and could grant or convey no title of any kind to the villages 
which would be effective for any purpose beyond the term of her 
own life. 


Musammat Kanchan Kunwar, as appears by deposition of the 
4th April, 1887, wished to consult her son-in-law, Jagannath Singh, 
on the subject of the agreement of compromise. As will now 
appear, her son-in-law, Jagannath Singh, who was a defendant in 
this suit and is now dead, but is represented by his son Sheorakham 
Singh, must have had with his wife Bhagwani Kunwar, who was 
Kanchan Kunwar’s daughter, much influence over Kanchan Kunwar. 


On the 12th May, 1892, Musammat Kanchan Kunwar by a deed” 


purported to give the eight-anna share in the village Auria to her 
daughter Bhagwani Kunwar. In that deed Musammat Kanchan 
Kunwar asserted that on the death of Gulab Singh she had entered 
into proprietary possession of the eight-anna share, and that on her 
death her daughter “ would succeed to the whole of the estate of my 
husband Gulab Singh under the Hindu Jaw”. 


Their Lordships may here observe that Kanchan Kunwar, in a 
written statement which she had filed in Court on the 26th January, 
1888, in a suit in which she was a defendant, had alleged that “ the 
property of Gulab Singh deceased was taken by Bahadur Singh, 
Diwan Singh and Niwaz Singh, and they became liable for the 
entire amount payable and for collection of the outstanding debts, 
while this defendant got for her maintenance the shares in the 


CIVIL 


1925 
BHAGWANI 
KUNWAR 
Y. 
MOHAN 
SINGH. 





Sir John 
Ld ge, 


BHAGWANI 
KUNWAR 
v. 
MOHAN 
SINGH, 


Str John 
Edge. 


596 PRIVY COUNCIL [A. L. J. R. 
zamindari property specified at the foot. In these circumstances 
the defendant and the shares specified at the foot should be 
exempted.” At the foot of her written statement she specified the 
shares in the six villages in question in this suit, including the eight- 
anna share in mauza Auria. 

On the 12th August, 1892, Musammat Kanchan Kunwar 
executed a deed of mortgage in favour of her son-in-law, Jagannath 
Singh, by which she purported to mortgage all the rest of the 
property of which she had been allowed under the agreement of. 
compromise to take possession for her life for her maintenance. 
In that deed she asserted that all the properties she was mortgag- 
ing “ are up to this time owned and possessed by me as proprietor 
without the participation of anyone else, and I have no co-sharer 
or co-parcener therein”. On that mortgage Jagannath Singh brought 
a suit for foreclosure on the 14th February, 1907, against Musam- 
mat Kanchan Kunwar, and on the 7th March, 1907, obtained a 
decree for foreclosure. On the 15th November, 1907, that decree 
for foreclosure was made absolute. Their Lordships have no 
hesitation in finding that the deed of gift of the 12th May, 1892, 
the mortgage of the 12th August, 1892 and the suit for foreclosure 
of the 14th February, 1907; were all collusive and fraudulent, and 
were intended to make evidence that Musammat Kanchan Kunwar 
had held the lands in dispute as absolutely her own with as complete 
a right to dispose of them as a Hindu separated childless man might 
have to dispose of his self-acquired property. Musammat Kanchan 
Kunwar, her daughter and her son-in-law must have known perfectly 
well that she had no right to’make the deed of gift or the mortgage. 

As their Lordships have already mentioned, the Subordinate 
Judge in his judgment, which was delivered on the 30th November, 
1916, found that Gulab Singh was separate at the tipe of his death, 
and the High Court found on appeal that there had been no separa- 
tion. Gulab Singh had died twenty-eight years before the suit was 
instituted, and on the question whether the family had been joint or 
separate in 1886 each Court had to rely mainly on such documentary 
evidence as had been produced. It appears to their Lordships from 
the judgment of the Subordinate Judge that he had been much 
influenced in finding that Gulab Singh was separate when he died 
from the fact that Bahadur Singh and Niwaz Singh had not given 
evidence in the suit. He must have forgotten that it had been 
proved on the 15th March, 1916, by`Mohan Singh that his father 
Bahadur Singh was 79 or 80 years old, and was quite helpless or 
unable to give evidence, and that his uncle Niwaz Singh was 76 or 
77 years old, and that his tongue was paralysed and he was unable 
to speak or make a statement. The Subordinate Judge was also very 
much influenced in his finding by the fact that the day-books, also 
referred to as cash-books, which contained the family accounts had 
only been produced, and that the ledgers which had been kept 
by the family had not been produced, and he obviously did not ac- 
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cept as reliable, the evidence as to what had become of the ledgers. 
The explanation of the non-production of the ledgers was given by 
Mohan Singh, who, when he gave his evidence, was 49 years old 
and could not have been more than 17 years old when Gulab Singh 
died. This is how Mohan Singh explained why the ledgers had not 
been produced :— 


‘‘I have not filed the ledgers of all the day-books filed by 
me inasmuch as they are not with me. I brought them to file 
them in the Court at Cawnpore. The said ledger was kept in 
the house of Manmunno Babu and Karan Babu. Manmunno 
Babu is elder and Karan Babu is younger. I used to keep all 
my luggage and papers in a room of those very persons, i.e., 
Manmunno Babu and Karan Babu. The house of Manmunno 
Babu and Karan Babu fell down owing to heavy rain this year 
in the month of Bhadon and consequently those ledgers got 
buried under the same house. Those ledgers were kept in two 
‘bastas’. I did not make a search for them in my house, The 
ledgers which got buried were kept by me in the room of Man- 
munno Babu and Karan Babu in 1904. The account-books 
and the papers which were filed by me in the case instituted in 
1904 and taken back from the Court were kept by me in that 
very house of Manmunno Babu three or four years ago. ‘The 
papers which were filed by mein the case instituted in 1904 
were the same papers as were taken out of the room of Man 
munno Babu and filed in this case. I did not file the ledgers in 
this case because they had become rotten. (Subsequently 
the witness stated:) When the case was instituted they were 
rotten, Now this year in the month of Bhadon and Kunwar 
when the house fell down on account of heavy rain they were 
rotten.” 


That is not an impossible explanation and it may be true. The 
High Court considered Mohan Singh’s explanation as far from satis- 
factory, but SIR GRIMWOOD MEARS, C. J., and MR. JUSTICE 
BANERJI, who heard the appeal in the High Court, stated in their 
judgment that “ the absence of the ledgers does not, in our opinion, 
detract from the value of the entries in the cash-books to which we 
have referred”. The learned counsel who argued this appeal on 
behalf of the appellants commented strongly on the non-production 
of the ledgers, and contended that if they had been produced they 
would have shown that the family had separated. What the ledgers 
would have shown if they had been produced their Lordships do not 
know, but the entries in the family cash-books which were put in 
evidence are clear and unambiguous, and point to the only legitimate 
conclusion that the accounts were the accounts of a joint family. 


The main contention of the learned counsel for the appellants 
was that the entries of the names of the owners in possession of the 
shares in the villages which were made at the settlement of 1873 
should be regarded as conclusive on the question as to whether Gulab 
Singh, Diwan Singh, Bahadur Singh and Niwaz Singh were joint 
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or separate, and at great length he drew their Lordsifips’ attention 
to those entries. From those entries it appears that at the settle- 
ment of 1873 Gulab Singh was the owner in possession of shares in 
certain villages, but whether it may be inferred from those entries 
or from any of them that he was the separate or sole owner of any 
of the shares is quite another matter. Their Lordships will now 
give some examples from village khewats of the settlement of 1873 
to show how the names of co-sharers were entered as the owners of 
shares. In doing so they will omit particulars which are immaterial. 
In the settlement khewat of mauza Aurangpur Gahdewa of 1873 
the entry is “ Name of lambardar, Gulab Singh ; names of co-sharers, 
Gulab Singh, son of Madho Singh, Thakur Gaur, gotra Barduaj, 
resident of Baranpur Kanjri, pargana Sheorajpur ; Amount of share, 
8 annas ; Remarks, This is owned by a single man.” The entry in 
the settlement khewat of 1873 of mauza Baranpur Kanjri is “Names 
of sharers . . . Gulab Singh, son of Madho Singh, half, and Bahadur 
Singh, Diwan Singh and Niwaz Singh, sons of Hira Singh in equal 
shares $,” and bracketed opposite that particular entry is “grd.. . .” 
The entry in the settlement khewat of 1873 of mauza Baranpur is 
“Names of co-sharers, Gulab Singh, son of Madho Singh, caste Tha- 
kur Gawr, resident of Baranpur Kanjri, Io pie, 1 ff, 7 kirant, 2 jau, s 
4 tund, 9 dant, and Bahadur Singh, Diwan Singh and Niwaz Singh, 
sons of Hira Singh, caste and residence as aforesaid, 5 pies, 4 fifs,” 
and as to the “ shamlat ” of the mauza the entry is“. . . Gulab 
Singh, the amount of the ancestral share being 5 pies, 4 fifs, and 
Diwan Singh, Bahadur Singh, and Niwaz Singh, in equal shares, 
5 pies, 4 fifs . . .” The entry in the settlement khewat of 
1873 of mauza Siurajpur is “ Names of ‘lambardars,’ Gulab Singh 
and Ram Sahai ‘lambardar’; Names of co-sharers, Gulab Singh, son 
of Madho Singh, caste and residence as mentioned above, II pies, 
8 fifs, 9 kirants, 7 jaus, 2 tunds and 5 dants, Bahady Singh, Diwan 
Singh and Niwaz Singh, sons of Hira Singh, caste and residence 
as aforesaid, in equal shares, 5 pies and 4 fifs ” The entry 
in the settlement khewat of 1873 of mauza Mau is “Name of 
lambardar, Sheo Charan Lal and Niwaz Singh, Jambardars; Names 
of co-sharers, Niwaz Singh, Bahadur Singh and Diwan Singh, sons 
of Hira Singh, caste Thakur Gawr, ‘ gotra’ Bharduaj; residents of 
Baranpur Kanjri, pargana Sheoraypur, in equal shares,5 annas, 4 
pies.” Remarks . . “Niwaz Singh lives jointly with 
his two brothers. No adjustment of account is made. 

Their Lordships do not draw from the above entries or from any 
other similar entries which were made in the revenue settlement of 
1873 to which they were referred by the learned counsel any in- 
ference that Gulab Singh had separated from his cousins Diyan 
Singh, Bahadur Singh and Niwaz Singh, or that there had been 
any separation in the joint family. But if the learned counsel's 
prolonged argument on the entries was in any way sound, Gulab 
Singh must have separated from his cousins before the settlement 
of 1873 was held. 
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In Nagéshar Bakhsh Singh v. Ganesha (+), in an appeal from 
Oudh, in which the learned counsel already referred to had argued 
the case for the appellant then before the Board, it was in that case 
decided by the Board that a definition of shares in revenue and 
village papers, by itself, affords a very slight indication of an actual 
separation in a Hindu family, and is insufficient to prove, contrary 
to the presumption of law, that the family to which the entries refer 
had separated. In the judgment delivered in that case by the Board, 
the Board referred with approval to a judgment of BIRDWOOD, J., 
of the High Court at Bombay, in Bkagoji v. Bapuji (7), that “ at 
the hearing the lower Appellate Court should have its attention 
directed to the ruling in Fatma v. Darya Sahib (°), in which it was 
held that the collector’s book is kept for purposes of revenue and 
not for purposes of title. The fact of a person’s name being entered 
in the collector's book as occupant of land does not necessarily of 
itself establish that person’s title or defeat the title of any other 
person.” The same observation appears to their Lordships to apply 
to entries of the names of persons in settlement khewats as the 
names of co-sharers in a mauza. 


Immediately following the quotation in reference to the judg- 
ment of BIRDWOOD, J , the Board in the case of Nageshar Bakhsh 
Singh v. Ganesha (supra) (*), at page 70 said: “The Board 
refer in particular to the judgment of SIR JOHN EDGE in Gajendar 
Singh v. Sardar Singh (*). In their opinion the statements ot 
principle now to be quoted are of significance and are sound as 
applied not only in Allahabad, but in India as a whole. The main 
proposition is, of course, widely familiar—namely, that ‘given a 
joint Hindu family, the piesumption 1s, until the contrary is proved, 
that the family continues joint. That presumption is peculiarly 
strong in the case of the sons of one father.’ The learned Judge 
further refers to ‘experience of the manner in which names of Hindus 
are entered not uncommonly in revenue and village papers in respect 
of shares’; and the Board sees no reason to differ from, but approves 
of, his pronouncement to the following effect: ‘A definition of shares 
in revenue and village papers affords, by itself, but avery slight 
indication of an actual separation in a Hindu family, and certainly 
in no case that has ever come before us could we have regarded 
such a definition of shares standing alone as sufficient evidence upon 
which to find, contrary to the presumption in law as to jointure, 
that the family to which such a definition referred had separated.’ ” 


This Board cannot read Act XIX of 1873, the North-Westein 
Provinces Land Revenue Act, 1873, which applied to the settlement 
of r873, as making the definition of the shares of co-sharers ina 
settlement khewat conclusive ofa separation in a joint Hindu family. 

If an actual partition of the joint family property by Madho 
Singh and Hira Singh, or by Gulab Singh and his cousins Diwan 


(1) [igro] L R., 47 I A., 57. (2) bese I. L R., 13 Bom, 7s. 
(3) [1873] 10 Bomb. H. C , 187. (4) 


1896] I L. R., 18 All, 176, 179, 180. 
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Singh, Bahadur Singh and Niwaz Singh, had been proved, it would 
be evidence that they had altered their title to it as joint owners and 
had become separate owners; but a mere definition of shares in 
revenue and village papers, unless it was proved that such definition 
of shares was witha view toa then partition, would not, in their 
Lordships’ opinion, by itself be conclusive evidence even that an 
actual partition was then intended. 

The attention of their Lordships has been drawn to the matters 
from which the Subordinate Judge and the High Court drew different 
conclusions on the question whether Gulab Singh had died as separate 
from his cousins Diwan Singh, Bahadur Singh and Niwaz Singh, 
and they agree with the High Court and its reasons for finding that 
there had not been any separation. Those reasons with which their 
Lordships agree are epitomised by the High Court in the concluding 
paragraph of the High Court judgment, and are as follows :— 


“Upon a consideration of the case as a whole and of the 
evidence which has been adduced by the parties, we have come 
to the conclusion that all the indicta of a joint Hindu family 
are present in this case. There was first of all the nucleus of 
joint ancestral property which belonged to Padam Singh. 
There is next the presumption of Hindu law that the sons 
of Padam Singh, who originally must have been joint, continued 
to be joint so long as they lived, until the contrary was shown. 
No evidence has been given to prove that they ever separated 
or that after their death a separation took place between Gulab 
Singh andthe sons of Hira Singh. We have then the facts 
that property was acquired sometimes in the name of one 
member and sometimes in the name of another; that debts 
incurred in the name of one member were discharged by another; 
that debts were incurred and mortgages were taken in the names 
of members of both branches jointly ; that a common account 
was kept relating to the income and expenditure of the family ; 
that in these accounts the expenses of funerals and of religious 
and other ceremonies connected with different members of the 
family were jointly entered; that there were common servants 
who made collections and otherwise served all the members of 
both branches; that the affairs of the family were looked after 
by the different members, whether the property stood in the 
name of any particular member or not; and that there is nothing 
to prove that an actual separation ever took place. In view 
of all these circumstances we are unable to hold that the family 
was a separate family and to agree with the conclusion of the 
Court below. In our opinion it has been satisfactorily estab- 
lished that the family of the sons of Padam Singh was a joint 
family at the time of Gulab Singh’s death, so that upon the 
death of Gulab Singh’s widow the property in dispute passed, to 
the appellants, the surviving male members of the family.” 


_ The appellants in the High Court were the plaintiffs. 
Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed with costs. 
Appeal dismissed. 
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HIGH COURT. 


ACHARYA GURU MAHANT RAMRUP GOSHAIN 
AND OTHERS (Plaintiffs) 
VEVSUS 
MAHANT RAMDHARI BHAGAT 
AND OTHERS (Defendants) .* 


Civil Procedure Code, section 92, cl. (h)— Suit brought under— 
Recovery of possession against transferees from the trustees, 
one of the reefs claimed—Order returning plaint to proper 
court—Propriety of —Third purty iransferee, whether can be 
impleaded tn suit. 


Plaintiffs brought a suit under section g2 of the Civil Pro- 
cedure Code alleging that they had an interest in the properties 
in dispute which were dedicated properties and that the deceas- 
ed trustee as well as the present trustee (defendant No. 1) 
had committed various breaches of trust. A number of other 
defendants alleged to be transferees of the trust property were 
impleaded and the reliefs claimed were: (a) a declaration that 
the properties specified be declared to be wagf properties, (b) 
that the present trustee be removed and in his place a new 
trustee be appointed, (c) that the properties specified be vested 
in the new trustee, (d) that the transfers be declared null and 
void and the newly appointed mahanth be put in possession 
of the said properties, (e) a scheme be prepared for the up- 
keep of the math and its properties and (f) any other relief 
that may be fit and proper. The District Judge being of 
opinion that the proper forum in which to institute the suit to 
recover possession against the defendants second party was 
the court of the Subordinate Judge, ordered that the plaint be 
returned for presentation to that court, On appeal, held, that 
even though the Judge was right in holding that a decree for 
actual possession against transferees from the trustee could 
not be properly passed in a suit under section 92, he was not 
justified in returning the plaint altogether as reliefs (a), (b), 
(c) and (e) were clearly within the said section and under 
sub-c]. (2) of section 92 were excluded from any regular suit 
brought not in conformity with the provisions of that section. 

Held, further, that though the language of sub-cl. (A) of 
section 92 may be very wide, it must be understood that the 
words ‘granting such further or other relief as the nature of 
the case may require’ refer to reliefs ejusdem generis and not 
to every possible relief which a civil court may grant. 


Held, also, that the third party transferees could be im- 
pleaded in a suit under section 92 Ghasaffar Husain Khan v. 
Yawar Husain, I. L.R, 28 All., t12, Bedh Singh v. Nirad- 
baran Roy, 2 Cal, L. J., 431, Collector of Poona v. Bai Chan- 
chal Bai, I. L. R., 35 Bom., 470, Raghavalu Chetiy v. Pellati 

* F., A. F. O. No. 237 of 1923. 
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CIVIL Sitamma, 27 Mad. L. J., 266, Sajedur Raja Chdwdhury v. 
TAN Gour Mohan Das Baishnav, I. L. R., 24 Cal., 418, Budree Das 
1923 Mukim v. Choom Lal Johurry, I. L. R., 33 Cal., 789, referred 
RAMRUP to. 
i = FIRST APPEAL frum an order of H. BEATTY ESQ., District 


RAMDHARI Judge of Ghazipur. 
peer M. L. Agarwala, for the appellants. 


Uma Shankar Bajpai, Kamla Kant Verma and Ambika Prasad 
Pandey, for the respondents. 


The following judgments were delivered :— 


Sulaiman, J. SULAIMAN, J.—This is a plaintiffs’ appeal arising out of a suit 
which was brought professedly under section 92 of the Code of 
Civil Procedure after the plaintitts had obtained sanction of the 
Legal Remembrancer. The plaintiffs alleged that they had an 
interest in the properties in dispute which were dedicated properties,~ 
that the deceased trustee as well as the present trustee had com- 
mitted various breaches of trust and that the present trustee was liable 
to be removed. They impleaded a number of other defendants 
alleged to be transferees of the trust property. There were six 
reliefs claimed in the plaint: (a) a declaration that the properties 
in dispute were wag/ properties, (6) that the present trustee defend- 
ant No. 1, be removed and in his place a new trustee be appointed, 
(c) that the properties of schedules 1 and 2 be vested in the new 
trustee, (d). that the transfers be declared to be null and void and 
the newly appointed mahanth may be put in possession of the said 
properties, (e) a scheme be prepared for the up-keep of the math 
and its properties, and (f) any other relief that may be fit and 
proper. 

The learned District Judge came to the conclusionethat the suit, 
so far as it was one for recovery of possession against the defendants . 
second party, was not properly brought under section 92 of the Code 
of Civil Procedure. He was of opinion that the proper forum in 
which to institute a suit to recover possession was the court of the 
Subordinate Judge, being the court of the lowest grade having juris- 
diction to try such suits. He accordingly thought that it would 
avoid a multiplicity of litigation in having the matter fought out in 
two courts, and he, therefore, thought fit to order that the plaint be 
returned for presentation to the court of the Subordinate Judge. It 
is against this order that the present appeal has been filed. 


It cannot be disputed for a moment that the order of the learned 
District Judge cannot be upheld in its entirety. Some of the 
reliefs claimed in the suit were reliefs which expressly and clearly 
came under section 92 of the Code of Civil Procedure and therefore 
under sub-clause (2) of that section were excluded from any regular 
suit brought not in conformity with the provisions of that section. 
If the suit were filed in the court of the Subordinate Judge that 
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officer woĝld bave no jurisdiction to order the removal of the present CIVIL 
trustee nor would he have any power to appoint a new trustee. He igát 
may also find it difficult to grant many of the other reliefs claimed — 


in the suit. a 


It is obvious, therefore, that even if the learned Judge was right v. 

in holding that no relief for recovery of possession could be granted a 
in a suit under section 92, he was not justified in returning the ` 
plaint altogether. He might have called upon the plaintiffs to Sulaman, J. 
amend the plaint by strıking off the relief which he considered 

could not be properly granted in the suit or he might have 

waited till he came to pronounce his judgment and might have 

dismissed the claim with regard to that particular relief. 

I, however, agree with the learned Judge that in a suit under 

section 92, a decree for actual possession against transferees 

from the trustee cannot be properly passed and so the last portion 

~ elief (d) cannot be granted. It may be that the language 

of sub-clause (4) of the section is very wide, but it must be under- 

stood that the words ‘granting such futher or other relief as the 

nature of the case may require’ refer to reliefs ejusdem generis 

and not to every possible relief which a civil court may grant. 


In a case of this court, Ghasaffar Husain Khan v. Yawar 
Husain (*) a Bench came to the conclusion that there was no 
objection to impleading transferees of the trust property in a suit 
under section 539 of the old Code corresponding to section 92 of the 
present Code, or to declaring in that suit that the property in dispute 
was trust property. STANLEY, C. J., however, did not express 
any definite opinion as to whether a court could direct the trustee 
to be put in possession of the properties in the hands of the tres- 
passers. BURKITT, J. was clearly of opinion that such a relief 
could not be granted in a suit of that nature. He was of opinion 
that if the tee. surrendered possession of the property on 
demand by the new trustee, well and good, but if they refused, then 
the trustee could not recover possession otherwise than in execution 
of a decree for recovery of possession passed in a suit instituted 
by him before a court competent to hear such suits. His opinion 
clearly was that no decree for actual possession could be granted by 
the District Judge under section 539 of the old Code, but that 
armed with a declaration the trustee would be entitled to dispossess 
the trespasser in a subsequent regular suit. This opinion has found 
favour with other High Courts also. In Budh Singh v. Niradbaran 
Roy (*) the case in Sajedus Raja Chowdhury v. Gour Mohan 
Das Baishnav (°) was dissented from. The Bombay High 
Court has expressly held so in the case of the Collector of Poona v. 
Bai Chanchal Bat (*). The Madras High Court has inclined the 
same way vide Raghavalu Chetty v. Pellati Sitamma (*). 

(1) [r305] I. L. R, 28 All, 112. (2) 41995] a-Cal; L. J.;43%.. 


(3) [1897] I. L. R., 24 Cal., 418 (4) [torr] I. L. R., 35 Bom., 470, 
(5) 27 Mad. L. J., 266, 





604 HIGH COURT [A L. J. R. 


CIVIL The learned advocate for the appellants has not ben able to 
Yik lay before us any case other than that in Sajedur Raja Chowdhury v. 
—— Gour Mohan Das Batshnav (*) where a decree for actual possession 
RAMRUP against trespassers who are transferees from the trustee has been 
ie Ara passed in a suit brought under section 539 of the old Code or section 
RAMDHARI 92 of the new Code. The reason for not granting such a decree is 
BHAGAT. that the wording of sub-clause (4) cannot be taken in its most general 
Sulaiman, J. sense. It must be read with the preceding sub-clauses and the relief 
granted under it must be of a similar character. A relief for actual 


dispossession of trespassers is wholly outside the scope of section 92. 


But I have already said that this defect did not entitle the 
learned Judge to throw out the whole plaint and return it for pre- 
sentation to another court. No other matter has been considered or 
decided by the Judge nor has he yet considered the question as to 
whether a previous decision between the present trustee and some 
of the transferees operates as res judicata. I would, theref PA 
allow the appeal and remand the case. 


Bopi J. Boys, J.—The circumstances in which this appeal comes before 
us have already been fully set out by my learned brother. The 
question for decision is whether the learned District Judge was 
right in returning the plaint or whether he could and should have 
tried the right of the plaintiffs to some or all of the reliefs claimed 
by them and, if so, which. There is no need to deal specifically 
with the relief (a) asking for a declaration that the properties 
specified be declared to be Wagf properties. This relief is clearly 
within section 92 of the Civil Procedure Code—see Ghasaffar 
Husain Khan v. Yawar Husain (*). Similarly the reliefs (6) (e) and 
(e) for the removal of a Mahanth, the appointment of a new 
Mahanth, the vesting of the properties in the new Mahanth 
and the preparation of a scheme are declaredly withim section 92 of 
the Civil Procedure Code. Relief (d) really contains two reliefs : 
(a) that the transfers complained of be declared null and void and 
of no effect; and (6) a prayer for recovery of possession by delivery 
to the new trustee 


At the hearing a question was raised in connection with this 
issue as to whether the third party transferees could be impleaded 
in a suit under section 92, Civil Procedure Code. It has Been held 
that they can be so impleaded—see Sayedur Raja Chowdhury v. Gour 
Mohun Das Batshnav (*) and Ghazaffar Husain Khan v. Yawar 
Husain (°) and I agree. It is clearly necessary for the purposes of 
an enquiry into the propriety of transfers by the trustee that the 
court should have before it the transferees themselves. 


To consider then the first portion of the relef (g) which prays 
for a declaration that the alienations made by the trustee, whose 
removal is prayed for in relief (4), may be declared vgid. As the 
(1) [1897] 1. L. R., 24 Cal, 418 (2) [1905] I. L. Ry, 28 All., y1a, 116 and 118. 
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removal of } trustee is to be based on breach of trust clearly the  civů 
acts of the trustee must be examined and if those acts prove to be fae 
the breaches of the trustee’s duty clearly the court must say so emm> 
and this is equivalent to declaring the acts to be invalid and the Gone 
alienations to be void—see also Ghasaffar Husain Khan v. Yawar a. 
Husain (*). RAMDHARI 
Before passing to consider the second portion of the relief (d) ane: 

asking for delivery of possession to the new trustee, it may be noted —s Boys, J. 
that the plaint alleges certain acts of the predecessor of the existing 
trustee to have been breaches of trust. Such acts cannot in them- 
selves be regarded as breaches of trust by the present trustee— 
compare Bxdree Das Mukim v. Chooni Lal Johurry (*), but if the 
present trustee could have taken steps to save the property from the 
consequences of the breach of trust committed by his predecessor, 
his neglect to do so might in given circumstances constitute a breach 
of trust by him himself and naturally this would be still more so, 

if he continued to reap personally the benefit of his predecessor’s 
breach of trust and the allegations should be enquired into. 


I will now consider the prayer in the second portion of relief (d) 
asking as against the third party transferees for delivery of possession 
>» to the new trustee. It might seem at first sight that if, as already 
held, the alienations can in a suit under section 92 be declared void, 
because it is a natural corollary that a decree for recovery of posses: 
sion should follow, but the two reliefs are not on the same footing. 
A declaration as to the legality of the alienation is within section 92 
because it is a necessary foundation for the finding that there has been 
a breach of trust and that declaration involves and is equivalent to a 
declaration that the alienation is yoid and such latter declaration is, 
therefore, within section 92. But the recovery of possession by the 
new trustee is not necessary to complete the finding that there has 
been a breach®of trust nor is it necessary for the purpose of any 
direction as to how the trust is to be administered. 


` The only cases directly apposite are Sajedur Raja Chowdhury v. 
Gour Mohun Das Baishnav (°) and Ghasafar Husain Khan v. 
Yewar Husain (C). In Sajedur Raja Chowdhury y. Gour Mohun 
Das Batshnav (*), BANERJI and RAMIINI, JJ. held at page 429 in 
a suit under section 539 (corresponding generally to the present 
section 92) that there can be a decree for the return of the pro- 
perty by the transferees. In Ghasafar Husain Khan x. Yawar 
Husain (°), the decrec appealed against was not a decree for 
delivery of possession, but only directed the trustee “to bring into 
his possession” the property improperly alienated (page 116). 
Both STANLEY, C. J. and BURKITT, J. held that this latter 
direction was a valid direction. The question whether there 
could be a decree for actual delivery of possession, therefore, 
did not actually arise, and any dicta in regard to the 


(1) [1905] I. L. R., 28 AH., x12, 116 and 118, 
(2) I. L. R., 33 Cal., 78 at 808. (3) [1897] L. L. R., 24 Cal., 418, 
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possibility of such a decree were, therefore, odster. Both Judges, 
however, discussed the question. BURKITT, J. held (1) that a 
decree that the new trustee should “bring into his posses- 
sion” the property improperly alienated was within the power 
of a District Judge in a suit under section 539 (now section 92), 
but it did not amount to a decrece “ for recovery of possession ’’ and 
could not be executed as such; that if the transferees surrendered 


‘possession, well and good; but that, if they refused to surrender, 


the new trustee must bring a separate suit in the competent civil 
court and get a decree for recovery ; (2) that a District Judge could 
not in a suit under section 539 (now section 92) passa decree for 
recovery of possession against third party transferees; unless, of 
course, a suit to obtain such a decree had been instituted in the 
ordinary competent civil court and he had called it up for trial before 
himself ; in which case it would not of course be a suit under 
section 539 at all. He did not refer to Sasedur Raja Chowdh 

yv: Gour Mohun Das Baishnav (*) in which BANERJI and 
RAMPINI, JJ. held that such a decree for recovery of possession 
against the transferees was within section 539, but the case 
had been quoted in argument, STANLEY, C. J. held that it was 
clear that the court may in a suit under section 539 direct a trustee 


‘who is being removed to make over the trust property to the new 


trustee. As to whether it could direct a transferee of property held 
to have been improperly alienated to make over the property to the 
new trustee; he said that he would have had difficulty in following 
BuRKITT, J. in the difficulties which the latter found in the way of 
accepting Sayedur Raja Chowdhury v. Gour Mohun Das Baishnav 
(*) ; but he did not consider it necessary to decide the point. 


These two cases are, so faras appears to me, the only cases 
which appear to be directly apposite to the one beforg us We have, 
therefore, a decision of two Judges of the Calcutta High Court that 
such a decree is within section 539 (now section 92); the obiter 
dictum of one Judge BURKITT, J., of a Bench of this High Court 
that such a decree is not within section 92 and the obtter dicium of 


‘the other Judge, STANLEY, C. J of the Bench that if he had to 


decide the point he could not accept the arguments which had 
influenced his brother Judge. The question arises directly in the 
present case before us. Section 92 by its terms applies only where 
there has been an alleged breach of trust or where a -direction of 
the Court is necessary for the administration of the trust, and if 
either of those conditions is satisfied, and, in addition, the proper 
consent has been obtained to the institution of the suit, the section 
then proceeds to declare (a) to (4) what decree may be passed., 


The object of the section has been declared to be—vide Sajedur 
Raja Chowdhury v. Gour Mohun Das Batshnav (*)—and this inter- 
pretation has not, so far as Iam aware, ever been qualified or 

(1) [1897] I. L. R., 24 Cal., 418. 
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challenged, * to prevent an indefinite number of reckless and harassing 
suits being brought against trustees by different persons interested: 
in the trust”. This object isin no way furthered by holding that. 
in a suit by a person interested for the removal of a - trustee and the 
appointment of a new trustee a relief may be added against a third 
party transferee that he be ordered to deliver up possession. 

Again, a consideration of the matters set out in clauses (a) to (4) 
in section 92 strongly suggests that those clauses are only concerned 
with either (1) the direct consequences of the breach of trust which 
is one of the alternative conditions precedent to the applicability of 
section 92, e. g. clauses (a), (4), (c) and (æ) or (2) directions for 
the administration of the trust which is the other of the alternative 
conditions precedent to the applicability of section 92, e. g. clauses 
(c) to (g). 

To neither of these purposes is a decree for recovery froma 
_-third party of property improperly alienated in any real sense akin. 
A decree for delivery of possession by the trustee who has been 
removed to the new trustee may be held to be within section 92 as 
being a necessary consequence of his removal for breach of trust 
but that is not the case before us and is on quite a different, footing 
from the case of the third party” transferee. 

It is urged that clause (4) is wide enough to include a decree 
against a third party transferee for delivery of possession. It is 
admitted, and it has been more than once pointed out—vide 
Jamal-uddin v. Mujtaba Husain C); Ghasaffar Husain Khan 
v. Yawar Husain (°) ; Budsee Das Mukim v~. Chooni: Lal 
Jokurry (?);—that to clause (A) must be applied the ordinary test 
generally applicable to such clauses, that it can only be 
applied to matters ejusdem generis with the preceding matters; but, 
admitting this, it is further urged thata decree for recovery of 
possession is ejusdem gencris with the power ivern by clause (c) to 
vest any property ina trustee. That clause is clearly only intended 
to cover such cases as where a new trustee is appointed. 


There is nothing else in clauses (a) to (g) which can remotely 
suggest that the relief which we are considering can be included in 
clause (A). 

The passing of a decree for possession is properly the duty of 
the ordinary Court possessing jurisdiction in the particular case. 
The jurisdiction given by section 92 to the principal civil court of 
original jurisdiction is a special jurisdiction given fora particular 
purpose and where the purpose of the section would not be furthered 
by the inclusion of the relief in the section, it would require,strong 
grounds to justify holding that the relief is within the section Such 
grounds do not'appear. I cencur, therefore, in Hezi order proposed 
by my learned brother. 

(1) Teel 


(2) [1905 
(3) LLR. 


I. L. R., 25 Al., 631 at 635. 
I. L. R, 28 All., 112 at 120, 
» 33 Cal 739 at 810. i 
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By THE COURT.—We accordingly allow this appeal and, setting 
aside the order of the learned District Judge, remand the case to his 
court in order that it may be restored on its pending file and disposed 
of according to law. The costs in the court below and in this court 
will abide the event. The costs in this Court will include fees. 


Appeal allowed. 


JAUNPUR SUGAR FACTORY Lp. (in LIQUIDATION) 
—IN THE MATTER OF.” 


Indian Companies Act (VII of 1013)—Liability to coniribute-on 
‘liquidation of Company, question of—Agreement by a firm with 
ihe Company to, purchase shares on condition of being appointed 

` sole agenis—Terms of, whether amounting to a ‘ condition pre- 
cedent’ or a contingent agreement—Contract Act (IX of 1872), 
sections 31, 32, 33, 34 and 51—Applicability of. 


, Firm L entered into an agreement with the agent of a Sugar 
`. | Company to purchase a number of shares in the said Company, 
on the condition that they were appointed sole agents ‘for sale 
_ of sugar at Cawnpore. The parties knew, at the time of agree- 
+ ment, that the Company was not manufacturing any sugar, nor 
were’ the terms of the agency settled when the firm signed the 
application for shares, This agreement was subsequently im- 
pliedly ratified by the Managing Agents of the Company by 
not disputing the correctness of a statement with regard to the 
agency made by the firm in a letter addressed to the Company. 
Later on, when the Company demanded the aMotment money 
followed by the first call, the firm declined to pay anything till 
they were‘appointed sole agents, The letters exchanged between 
the parties showed clearly that the Company were constantly 
avoiding coming to any definite terms as to the question of 
agency, The Company having pone into liquidation, the firm 
objected to be put on the list of contributaries. On a reference 
made by the Liquidators, held, that in terms of the English 
law it was a condition ‘precedent’ to the firm becoming a 
member of the Company that they should be appointed the sole 
agents of the Company for sale of sugar at Cawnpore, In the 
language of the Indian Contract Act, the agreement on the part 
of the firm to become a member of the Company was ‘con- 
tingent’, t.e dependent for its validity and enforcement on 
the condition of the Company appointing them their sale 
agents. In the events that had happened the Company either 
declined or failed and later made it impossible to appoint the 
firm their sole agents and, therefore, the firm were not liable to 
contribute towards the liquidation. 


"4 Misc. Ref. No r119 of 1924. 


r 
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Held, also, that there was nothing in law to prevent the 
Company from appointing the firm their sole agents in Cawn- 
pore by settling the terms although sugar was not being manu- 
factured at the time. (Sections 31, 32 and 33 of the Contract 
Act, defined and applied.) 


Mott Lal Chunnt Lal v. Thakorlal Chiman Lal; I.L. R. 
36 Bom., 55%, In re: Richmond Hill Hotel Co. Elkington, 
erase L. R., Equity Series, 2 Ch. App., 511 and Jn re: 

outhporth etc. Co., 31 Ch. Div., 120, referred to and ex 
plained. 


MISCELLANEOUS REFERENCE. 

Katlas Nath Katju, for the objectors. 
Indu Bhusan Banerji, for the liquidators. 
The following judgment was delivered by 


__- MUKERJI, J.—The liquidators of the Jaunpur Sugar Factory 
*“ Limited, in liquidation, placed, for the decision of the court, the 
objection on the part of the firm, Lallu Mal Ram Chunder, to be 
put on the list of contributaries. 


The case of Lallu Mal, as stated in his counsel’s letter addressed 
* to the official liquidators, is briefly as follows :— 

“An agent of the Jaunpur Sugar Factory Ld by name of 
Simeon approached the sale proprietor Ram Chunder in com- 
pany of a broker, Lachmi Narain, with a view to Ram Chunder’s 
purchasing some shares in the Company which had just been 
started. Ram Chunder trades in sugar and other commodities 
and he cared more for the profits that might accrue to him 
by sale of sugar than for any dividend which the Company 
might declare lateron He stipulated with Simeon that he would 
purchase the shares on condition that he was appointed the 
sole agent of the Company for sale of sugar in Cawnpore. To 
this Simeon argeed and accordingly Ram Chunder signed the 
application for 500 shares and paid the depusit money of Rs, 
soo at the rate of Re. ı per share. This was onthe a2oth of 
February, 1921. Later on the Company gave information to 
Ram Chunder of the fact that soo shares had in fact been 
allotted to him and called upon him to pay Rs, 2 more per 
share which was payable on allotment. Ram Chunder declined 
to pły anything till the question of agency was settled. Later 
on the Company made the first call of Rs, 2 per share and 
this too Ram Chunder declined to pay on the grounds already 
mentioned.” 


Ram Chunder’s contention, therefore, is that his purchase of shares 
was conditional on his being appointed the sole agent for sale of 
sugar in Cawnpore and that the Company having failed to appoint 
him the sole agent, he is not bound to carry out his promise. 


The liquidators have not filed any written statement, but their 
case has been put something like this by their learned counsel, Mr. 
Indu Bhusan Banerji, who has argued their case extremely well. 
The Company say: 


Mukerji, J. 
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CIVIL “We told Ram Chunder ‘take shares we will give*you agency,’ 

ae . We could not give Ram Chunder any agency at the time because 

1925 

ae no terms had been settied and no sugar was actually being 
JAUNPUR manufactured at the time. We promised to give him agency 

SUGAR and would have given him the agency if we had manufactured 
FACTORY sugar and if the terms had been settled upon. The condition 

PD; attached to Ram Chunder’s purchase of shares was a condition 
Mukerji, J. ‘subsequent’ and failure of the ‘subsequent’ condition does not 


entitle Ram Chunder to back out of the promise.” 


The question that has to be decided is primarily a question of 
fact, vig., what was the agreement between the parties? - 


The evidence on this point consists of certain letters exchanged 
between the parties and the testimony of Ram Chunder and 
the broker Lachmi Narain. Before examining the evidence, I may 
state at once that there is a certain document “ Exhibit F ” which, 
if accepted as trustworthy, would at once decide the case in favour 
of Ram Chunder. But I feel considerable difficulty in accepting 
the document as trustworthy. It appears that Messrs. Behari & Co. 
were the Managing Agents of the Sugar Factory. No evidence 
has been adduced to this effect, but it appears to be the case that 
one Mr. S. M. Bose was one of the moving spirits of Behari | 
& Co. The document Exhibit F purports to be a letter 
from Bose bearing date rrth of April, 1921 by which, it 
is said, Bose confirmed the undertaking given by Simeon to 
Ram Chunder that Ram Chunder’s purchase was conditional 
on his being appointed agent at Cawnpore and that if the 
contract of agency fell through, the purchase of shares of Ram 
Chunder would be treated as cancelled. It has been proved that 
the document was signed by Bose. But throughout’ the’ correspond- 
ence between the parties we never hear of this letter. Lachmi 
Narain, ‘the broker, says that he was told that Bosé was staying in 
Civil and Military Hotel at Cawnpore and he went and saw him and 
obtained the letter Exhibit F. Ram Chunder had to explain the 
reason why this letter was never mentioned in the correspondence 
and was not even mentioned in his counsel’s letter addressed to the 
liquidators. The explanation was put forward through the mouth of 
Lachmi Narain. The latter said that he kept the letter with 
himself simply because he was a relation of Ram Chunder and it 
mattered little whether the document remained with him or with 
Ram Chunder. The relationship that is supposed to exist between 
Ram Chunder and Lachmi Narain is this that the paternal uncle of 
Lachmi Narain’s wife was married in Ram Chunder's family. 
Needless to say that I entirely disbelieve Lachmi Narain as to how 
he obtained Exhibit F and I accept Mr. Indu Bhusan Banerji's 
suggestion that the letter was obtained’ from Bose after the present 
question of contribution by Ram Chunder had started. 


Discarding then Exhibit F, there is enough in the correspondence 
and statement of Ram Chunder to show that Ram Chunder 
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wanted to shave the sole agency at Cawnpore and he agreed 
to purchase the shares only because he was told that 
he could not be appointed an agent without purchase by 
him of 500 shares. Oral testimony of what happened in Feb- 
ruary 1921 when given in May 1925 is bound to be hazy and some- 
what indefinite and we have to remember this in examining the 
evidence of Ram Chunder and Lachmi Narain. Ram Chunder 
says that two gentlemen dressed in European costume went to him 
with Lachmi Narain for sale of shares. Then says Ram Chunder : 


‘‘ I told the Sahabs that I wanted agency and I wanted to 
sell sugar. ‘The Sahabs said that they would give me the 
agency. The Sahabs told me that 1 would get my agency if I 
purchased 500 shares.’’ 

Further on he says : 


‘‘ If the Sahabs had not offered me the agency, I would not 
have agreed to purchase any shares,” 


In cross-examination he said: 


“ The Sahabs told me that I could get the agency only by 
purchase of soo shares and not otherwise.” 


This statement on oath of Ram Chunder is supported by the 
copy of his letter he wrote on receipt of notice of allotment Exhibit 
I. The letter which has been marked as Exhibit A acknowledges 
the allotment letter and goes on as follows :— 


‘* In the meantime we would point you out that our appli- 
cation for the shares was on condition of your agency in Cawn- 
pore being given to us, but we regret that we have not yet been 
favoured with the rules thereof. We shall feel obliged if you 
will Jet us know if the Company is prepared to grant us the 
agency and send us the rules to see if they are agreeable to us. 
We can take the shares only if we are able to get the agency.” 


It is common ground that Ram Chunder declined to pay the 
allotment money of Rs. 2 per share. Evidently, this conduct on his 
part supports his case. In reply to Exhibit A, which does not bear 
any date, but which was probably written on the 6th of March, 1921, 
the Company wrote on the 14th of March, 1921. This is Exhibit J. 
They said : 

“We have registered your name for the above agency and 
shall be glad to offer you our terms and conditions regarding 
the same when we are able to produce our manufacture of sugar 
in the market which will probably be in Julynext, Please 
write to us on the subject then.” 


It will be noticed that the Company’s answer was not a fair 
afid honest answer to Ram Chunder’s letter. Later on the Com- 
pany made the first call of Rs. 2 per share and wrote the letter 
Exhibit K, dated the 9th of August, 1921 to the firm of Lailu Mal 
Ram Chunder. The firm again replied on the same terms as before. 
They said, among other matters ; 
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“ Will you kindly let us know if your mill has® commenced 
manufacturing sugar and whether you have decided finally to 
appoint us sole agents at Cawnpore for the same. Unless we 
are placed in a clear position on this subject, we regret we can- 
not make further remittances,” 

The Company's reply (Exhibit L, dated 3-9-21) was again as 
evasive and non-committal as before. Behari & Co. purported to offer 
the terms of agency but without entering into any details. They said 
that the firm Lallu Mal Ram Chunder would have to undertake to 
purchase certain quantity of sugar per year, but did not mention 
what that quantity would be. Then they said that Lallu Mal Ram 
Chunder would be required to make a certain deposit per maund 
for sugar delivered to them, but here again they did not mention 
what the amount of deposit would be. It is clear that the Company 
were avoiding coming to any definite terms as to the question of 
agency. S 

It is clear to my mind that Mr. Simeon, the agent of Sugar™ 
Company, agreed that as a condition precedent to Lallu Mal Ram 
Chunder becoming subscribers to 500 shares, they would be appoint- 
ed the sole agents at Cawnpore for sale of sugar. This agreement 
on the part of Simeon was impliedly ratified by Behari & Co. by | 
not disputing the correctness of the statement contained in Lallu 
Mal Ram Chunder’s letter, dated the 6th of March, 1921 (Ex- 
hibit A). 

Now the question is what is the position in law of the parties. 
Mr. Indu Bhusan Banerji argued that the appointment of Lallu Mal 
Ram Chunder as agents of the Company was not a condition ‘ pre- 
cedent’ to the former’s purchase of shares and he relied upon three 
cases—two English and one Indian. These are Moti Lal Chunni 
Lal v. Thakorlal Chiman Lal (),in re: Richmond Hill Hotel 
Company Elkingions (°) and in re: Southport, etc. Co. (8). 
I have considered all the three cases and it appears to me that 
all that they lay down is this—where persons agreeing to take 
shares have attached to it a condition ‘ precedent’ to their purchase, 
the purchase is not effective and does not make the would- 
be purchaser a member of the Company till the condition is fulfilled. 
Further, where the condition attached to ihe purchase is a sub- 
sequent condition, the would-be purchaser becomes & member 
although the subsequent condition be not fulfilled Authorities are 
useful only so far as they lay down the law, but they are usually not 
safe guides when questions of fact are involved. In Elkington s 
case it appears that Elkington & Co. applied for 10 shares of 410 
each ina Company on the faith of an agreement with a promoter 
(the agreement was subsequently ratified) that they should phy 
only 30s. per share in cash and the ffirther calls should be set off 
against the goods to be supplied by them. Elkington & Co. paid a 


" I. L. R, 36 Bom., 557. 
a) [1866-67] L. R. Equity Series, 2 Ch. App., 511, 
(3) 31 Ch. Div., 120. 
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deposit of Jos. per share and the shares were -allotted to them and 
then they paid the further sum of 20s. per share. They received 
the certificates and they were entered on the. register..- 


No goods were ordered because the Company had tu be ote 
up. The question then arose whether Elkington & Co. were liable 
to be put on the list of contributaries or not. It was held that they 
were liable. Dealing with the position of Elkington & Co., the 
facts and law were discussed and the LORD JUSTICES hearing the 
appeal differed from the VICE-CHANCELLOR (who had heard the 
case in the first instance) as to the position of Elkington & Co. They 
pointed out that as a matter of fact Elkington & Co, had agreed to 


become members of the Company and the condition that was — 


attached as to purchase by the Company of the goods of Elkington 
& Co. was,asa matter of fact, not a condition precedent. LORD 
JUSTICE CAIRNS says at p. 526: 


~~ “ Therefore of the two questions which seem to me to represent 
the two alternative views of the case, I am bound to answer 
in the affirmative the one which suggests that Elkington & Co. 
intended to be share-holders in praesenti. If that be so,.that 
is enough for the present application,” 

At p. 525 the same Judge said: 
“ Now I am not prepared at all to say that it would not have 
been perfectly competent for Elkington, on receiving the letter 
of allotment, to have returned it to the Company and to have 
said, ‘there is a complete misunderstanding in sending us. this 
letter of allotment; referring to the correspondence that has 
passed between your promoter and ourselves, you will find that 
although we went through the form of applying for shares, the 
whole of that was subject to the understanding that either you 
should give us a resolution of the Company that we were to be 
under no, liability upon those shares, or that we should have 
right of tefusing to take shares upon which we were to be 
liable” They did nothing of the kind. They received the 
letter of allotment, they kept it.” 


It is clear that the case was decided on a question of fact. So every 
case must be decided, mainly on the question of fact. 


It is rather curious that none of the learned counsel for the 


parties ever thought of referring to the Indian Jaw on the question. | 


English law is certainly useful in clearing up obscure points, but it 
is after all the Indian law that matters most. It is conceded by the 
patties that there is nothing in the Companies’ Act itself which 
would differentiate the case from ordinary cases of contract. That 
being so, in my opinion, the law in India would be found in sections 
3%, 5I and allied sections of the Contract Act. Section 31 defines 
a “contingent contract ” as contract to do or not to do something, 
if some event, collateral to such contract, does or does not happen. 
Section 51 lays down the rule as to performance of reciprocal pro- 
mises, in the following terms :—“‘ When a contract consists of 
reciprocal promises to be simultaneously performed; no promisor need 
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Civin perform his promise unless the promisee is ready ad willing to 
“igi perform his reciprocal promise.” Section 34 of the Contract Act 
— lays down “If the future event on which a contract is contingent is 
JAUNPUR the way in which a person will act at an unspecified time, the event 
Factory Shall be considered to become impossible when such person does 
LD. anything which renders it impossible that he should so act within any 


Mukerji, 7, &finite time, or otherwise than under further contingencies. 


In the case before me the agreement was that Ram Chunder 
would become a member of the Company by purchase of shares in 
case he happened to be appointed the sole agent of the Company for 
sale of sugar at Cawnpore. Under section 31 of the Contract Act 
such a contract would be a contingent contract and under section 32 
of: the same Act the contract could not be enforced unless and until 
that event happened. Further, where as in this case, that event 
became impossible by the Company going into liquidation, under 
section 33, the contract cannot be enforced at all. Even if we treat 
the agreements of the parties as reciprocal promises, we shall see ~ 
that Ram Chunder was under no legal’ liability to perform his part 
of the contract unless and until the Company were ready and willing 
to perform their promise, vide section 51 of the Contract Act. Under 
the Indian Law, therefore, the. Company having failed to appoint . 
Ram Chunder their sole agent, Ram Chunder is absolved from his 
liability to become a member of the Company. It has been pointed 
out that at the time of the agreement with the firm of Lallu Mal Ram 
Chunder it was known to the parties that the Company was not, as 
a matter of fact, manufacturing any sugar and it is also common 
ground that the terms of the agency had not yet been settled when 
Ram Chunder signed the application for shares. From these facts 
it is argued that the circumstances were such that Lallu Mal Ram 
Chunder knew that they could not at all be appointed agents I do 
not agree with this contention. There was nothing if law to prevent 
the Company from appointing Lallu Mal Ram Chunder their sole 
agents in Cawnpore by settling the terms although sugar was not 
being manufactured at the time. The agreement would have been 
that if and when sugar was produced in the Factory, Lallu Mal Ram 
Chunder would be the only firm which would sell sugar manufactur- 
ed by the Company at Cawnpore. The terms were not settled but- 

- there is no reason why they could not be settled at once dnd if they 
could not be settled it was clear that the agreement on the part of 
Ram Chunder to take the shares would fall through at once. 


I hold, therefore, that in terms of the English law it was a condi- 
tion ‘precedent’ to Lallu Mal Ram Chunder becoming a member 
of the Company that they should be appointee the sole agents of the 
Company for sale of sugar at Cawnpore. In the language of the 
Indian Contract Act the agreement on the part of Lallu Mal Ram 
Chunder to become a member of the Company was ‘ contingent,’ 
t.e, dependent for its validity and enforcement on the condition of 
the Company appointing them their sole agents. In the events that 
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e 
have happened the Company either declined or failed and later made CIVIL 
it impossible to appoint Lallu Mal Ram Chunder their sole agents ee 


and it would follow that Lallu Mal Ram Chunder are not liable to sats 
contribute towards the liquidation. JAUNPUR 


I allow the objection of Ram Chunder, the proprietor of Lallu  Facrory 
Mal Ram Chunder, with costs. The liquidators are not to be blamed LD. 
for having contested Ram Chunder’s application, for the matter sfukerji, J. 
was not entirely clear and a good deal could be fairly said on behalf 
of the liquidators. The liquidators will get their costs out of the 
estate and I assess the counsel’s fees of the liquidators as between 
counsel and client at Rs. 75. 


Objection allowed. 


BHIKHI MAL AND OTHERS (Defendants) CIVIL 


DEBI SAHAI (Plaintiff) .* 


> Agra Pre-emption Act (U. P. Aci XL of 1922), sections 5 and 19 INDEAS 
— Plots in the abadi of amahal—Whether hable to pre-emption PE 
under—Re-iransfe: by vendee during pendency of suit— Sub- LAL, J. 
sistence of right of pre-emption— Lis pendens, docirine of, appli- 
cability of. 
Plots situated in the abadi of a mahal or village are liable 
to be pre-empted under the Agra Pre-emption Act (U. P. 
Act XL of 1922). (Section 5 of the Act, interpreted.) 
The doctrine of lis pendens applies as much to pre-emption 
suits as to other suits. Ghasite v, Govind Das, l. L. R., 30 All, 
469, referred lo. 
Section 19 of the Pre-emption Act must be read as subject to 
the general provisions of section 52 of the Transfer of Property 
Act which embod) the doctrine of lis pendens and, therefore, 
a plaintiff’s right to pre-emption does not cease to exist merely 
because while his suit was pending, the vendee had madea 
re-transfer to the vendor. 





May, 14. 


SECOND APPEAL from a decree of V. E. G. Hussey ESQ., 
District Judge.of Meerut, confirming a decree of BABU RATAN LAL, 
Munsif of Baghpat, Ghaziabad. 

Kamla Kant Verma, for the appellants. 

The judgment of the Court was delivered by 
© LINDSAY, J.—This casc is up for admission under Order 41, 
rule 11 of the Code of Civa Procedure. It is a case to which the 
Agra Pre-emption Act (U. P. Act XL of 1922) applies, and two 
points are raised. 


Lindsay, J. 


* S. A. No. yoo of 1925. 
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vit ... In the first place it appears that the property whichewas sought 


1925 to, be pre-empted consisted of two plots in the abadi. The courts 
a below have held that under the Pre-emption Act these plots are liable 


ages MAL to be pre-empted 

DEBI SAHAI. We can find nothing in the provisions of the Agra Pre-emption 

Lindsay, 7. ‘Ct which lends support to the argument that plots situated in the 
Lay, . abadi mahal or village cannot be pre-empted. Section 5 of the Act 


declares that a right of pre-emption shall be deemed to exist in 
mahals or villages in respect’ of which any wayid-ul-ars prepared 
prior. to the commencement of the Act records.a custom, contract 
or declaration importing a right of pre-emption. Certain properties, 
by. other sections of the Act, are exempt from pre-emption but we 
can find nowhere in the Act that the abadi plots which are situated 
ina mahal or village are so exempt. In our opinion, therefore, it 
cannot be contended that there is no right of pre-emption in respect 
of plots situated in the abadi of a mahal or village. ~ 


Another point is raised and in this connection we are referred 
to the provisions of section 19 of the Act. It appears that after the 
suit was brought, the vendees re-transferred the property to the 
vendor and it is claimed that for that reason the suit for pre-emption | 
should have been dismissed. 


Tt bas often been ruled by this Court that the doctrine of Zis 
pendens applies as much to pre-emption suits as to other suits and 
in this connection we may cite the case of Ghastte v. Govind Das (°). 


It is said, however, that section 19 of the Preemption Act 
declares that no decree for pre-emption shall be passed in favour of 
any person unless he hasa subsisting right of pre-emption at the 
time of the decree. In this case itis said the plaintiff’s right of 
pre-emption had ceased to subsist since the date on which the 
vendee re-transferred to the vendor and, thereforé, itis said no 
decree for pre-emption can be passed under the provisions of this 
section. 


We think that this section must be read as subject to the general 
provisions of section 52 of the Transfer of Property Act which 
embody the doctrine of /ts pendens, and we are not prepared to hold 
that the plaintiffs right to pre-emption ceases to exist merely be- 
cause while the suit is pending the vendee has made a re-transfer 
to the vendor. The right, in our opinion, does still subsist by reason 
of the principles laid down in section 52 of the Transfer of Pro- 


perty Act. 

These are the only two points which are raised before us on 
behalf of the appellants. We decide them against the appellants and 
emia: this appeal under Order 41, rule 11, Civil Procedure Code. 


Appeal dismissed. 


et 


(1) [1908] I. I. R, 30 All, 469 
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HUSAIN BAKSH (Defendant) CIVIL 
VEYSUS 1925 
M. MAHFUZUL HAQ AND ANOTHER ( Platintéffs).* Way, 18. 
Mohammadan Law—Pre-emptton, right of—When cannot be exer- yinpsay J 
cised—Joint proprietary righi—A necessary condition. KANHAIYA 
Under the Shiah Law, a right of pre-emption can be exercised LAL, J. 


where the property is or was held jointly at one time or 
another and has been divided off, leaving a residue of the 
proprietary rights in the way or water undivided, if the latter 
is inciuded in the sale. 
Where in a suit for pre-emption, it was found that there was a 
passage common to all the houses in the locality, including those 
'- of the plaintiff and the vendor, but the houses to which that 
passage appertained were never at any time joint property, and 
a right to that passage was sold along with his house by the 
vendor who wasa Shia Mohammadan, held, that the plaintiff 
was not entitled to claim pre-emption. Abbas Ali v Maya Ram, 
I. L. R., 12 All., 229 and Saiyid Muhammad Razi-ud-din v. 
Raghubir Prasad, 16 A. L. J. R., 547, referred to. 
SECOND APPEAL froma decree of BABU JOTI SARUP, Addi- 
tional Subordinate Judge of Saharanpur, reversing a decree of BABU 
GHANSHIAM DAS, Munsif. 


S. A. Haider and Surendro Nath Sen, for the appellant. 
Iqbal Ahmad, for the respondents. 
The judgment of the Court was delivered by 


KANHAIYA LAL, J.—The plaintiff-respondent sued for pre- Kendaiya 
emption undes the Muhammadan Law in respect of a house situated Lati 
in Saharanpur city which was sold by Musammat Habib-un-nissa to 
Husain Bakhsh on the oth January, 1920. The house of the plaint- 
iff stands to the north of the house in dispute. The allegation of 
the plaintiff was that two parnalas of his house discharged water 
into the inner court-yard ofthe house sold; that there was a joint 
wall between the two houses, and that there was also a plot of land 
lying in «front of the doors of the two houses, which was used asa 
common pathway, closed on one side, and belonging to the persons 
whose houses opened towards that lane. The vendor and the 
vendees are Shias. They denied that the plaintiff was a co-sharer 
in the property sold or in any pathway appertaining to it or that 
the plaintiff had any right to claim pre-emption. The court of first 
instance found that the plaintiff was not entitled to pre-emption as 
he had no joint interest im any portion of the property sold, and 
there wasno joint wall standing between the two houses nor any 
joint pathway belonging only to these two tenements. The lower 
appellate court, however, beld that although there was no joint wall 

* S, A. No, 303 of 1924. 
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or other joint interest held by the parties in the house 4n question, 
there was a blind passage in front of the doors of the houses of the 
parties, which was common to all the houses existing there, and 
inasmuch as that passage was sold along with the house in question, 
the plaintiff as a sharer in the passage was entitled to claim pre- 
emption in respect of both:. 


The defendant-vendee appeals and his contention is that the 
plaintiff is not entitled to pre-emption, firstly, because there was 
no joint passage belonging to the houses of the parties; and, secondly, 
because no right of pre-emption could be enforced as the property 
was not divided property and the common passage was owned by 
more than two persons having houses opening towards it. 


The right of pre-emption under the Shia Law is of a much more 
restricted character than that allowed under the Hanafi law. Accord- 
ing to the Shia law sufa is the legal title of one partner (shart) 
in the joint property to the share of another partner (skari) therein 
in the event of its transfer by sale, and, as stated by Baillie, a right 
of pre-emption can only be claimed under that law by a person who 
is a partner of a share in the joint and undivided property (Baillie’s 
Muhammadan Law, p. 179.) 


According to the Sharaya-ul-Islam, quoted by Shyama Charan 
Sarkar, the right of pre-emption does not belong to a neighbour 
nor does it attach to the property that has been divided, unless a 
road or rivulet of water (if any running through it) be still in joint 
tenancy. It isa necessary condition that the person claiming a 
right of pre-emption should at that time be (actually) a co-sharer 
(of the seller). Tagore Law Lectures, 1874, p. 447. 


Again :— 

“When there is more than one claimant by right of pre- 
emption, opinious are divided as to the establishment of the 
right. According to one of these it is established absolutely 
whatever be the number (of the claimants); according to 
another ıt ıs established with a plurality of partners when the 
claim is for land, but not when it is for more than a single 
slave; and according tothe third it is not established with 
respect to anything when there is more than one (co-sharer). 
And this (last opinion) is the most prevalent.” ° 

. Similarly says Baillie :— 

“ It is otherwise in the case of lands which have been divided 
off, where the roads or rivulets passing through them continue 
to be held in joint property and one of the partners in the 
latter sells his share together with his portion of the divided 
land, for there the other partners right of pre-emption attaches 
not only to the share in the road or rivulet which was held 
in joint property but also to the portion of the land divided 
off as being connected in sale with the other, If, however, 
the land should be sold separately, there could be no ground 
for a claim for pre-emption in respect of it; and even with 
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respect to the road or rivulet which continued in joint property, 
it is only when sufficiently wide to admit of a division that 
the right can attach to either of them” (Raillie’s Imamia 
law, p. 177). 


Thus there can be no right of pre-emption except in relation to 
property which is held jointly or which was at one time held jointly 
and has been divided off, while the roads and rivulets passing through 
them continue to be held in joint proprietary right. 


Where the properties are or were not held jointly at any time, 
asin the present instance, there can be no right of pre-emption, 
because there never was any original partnership in respect of the 
said properties to permit of the right of way being treated as a 
residuum of that joint right. If any right of way is enjoyed jointly 
by the owners of the properties, it is only a subsidiary or beneficial 
right appertaining to each property but not a right flowing out 
of the joint nature of the properties held by each. This will be 
further clear from another passage of the Sharaya-ul-Islam, translated 
by Baillie :— 


“ There is no privilege of pre-emption to a neighbour, nor 
in property that has been divided, unless the road or rivulet 
of water, running through it, is still held in partnership, The 
privilege is established by general assent when there are only 
two partners; when there is more than one claimant, opinions 
are divided. According to one of these, it is established 
absolutely, whatever be the number. By another it is estab- 
lished with a plurality of partners in the case of lands but 
not of a slave. By the third it is not established in respect 
of anything when there is more than one partner. And this 
last opinion is the most prevalent and best supported by 
traditional] authority (Baillie’s Muhammadan Law, p. 179), 


The court below refers to a passage from the Sharaya-ul-Islam 
which states :— 


“The right of pre-emption is established in land where there 
ig a partnership in the pathway or in the drinking water, if 
sold along with the land,’’ 


But this passage refers to a case where the property was 
originally joint and has been divided off, leaving the pathway or the 
drinking «water or rivulet joint. It also refers to a passage in 
Jawahir-ul-Kalam, a commentary on the Sharaya-ul-Islam, where it 
is laid down :— 


‘There is another precept which has been held to be correct 
by more than one. There is a house belonging to a tribe of 
people who partitioned it and each of them took a piece 

: separately and built on it and left between them an open space 
in the house in which they have their passage. A man came 
and purchased the shares of some of them. Can he do sọ 
(without the risk of being pre-empted)? The reply was, he 
can do so; but he should close the door and open it on another 
pathway.” 
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CIVIL That extract only goes to confirm what we have said above, 
namely, that the right of pre-emption can only be exercised where 
= the property is or was held jointly at one time or another and has 
HUSAIN been divided off, leaving a residue of the proprietary rights in the 
BAKSH way or water undivided, if the latter is included in the sale. An 
M. extract from the Riyayat-ul-misil was cited before the court below 
a a on behalf of the defendant-appellant which goes to show that no right 
ae of pre-emption can be exercised unless there is jointness i in the subs- 
Kankaiya tance of the rights. 
ae The court of first instance observed that the passage lying in 
front of the doors of the houses of the parties was used by the parties 
and the owners of two or three other houses and that it belonged 
to the owners of all these houses jointly. But the finding of the 
lower appellate court on that point is not very specific or clear. 
All that it says is that the passage was common to all the houses 
and a right to that passage was sold along with the house in question. 
Assuming, however, for the sake of argument that that passage was 
the joint property of the owners of the houses, which have doors 
opening towards it, including the present plaintiff and the defendant- 
vendor, a joint proprietary right to that passage would- not give the 
plaintiff a right of pre-emption, because the houses, to which that © 
passage appertains, were never at any time joint property. They 
are separate houses, having a distinct and separate title. The 
in question does not appertain to any joint property, which 
had been divided or partitioned or to a house divided between the 
co-sharers thereof and in a of which a right of pre-emption 
could be claimed. 


In Abbas Ali v. Maya Ram (©) and Saiyid Muhammad 
Rast-ud-dinv. Raghubir Prasad (*) it was held that upon a sale of 
property by a Shia Muhammadan no right of pre-emption arises, 
where there are more than two co-sharers in such property. Here 
the property was not held by the plaintiff and the defendant-vendor 
jointly at all. The houses owned by them were never joint. The 
passage in question may be either a public way or a private pathway 
belonging to more than two persons. In either case, the plaintiff 
is not entitled to claim pre-emption. This appeal is, therefore, 
allowed and the claim of the plaintiff dismissed with costs,here and 
hitherto. 


`a 


Appeal allowed 
(1) [1888] I. L. R., 12 All., 229. 
(2) [1918] 16 A. L. J. R., 547. 
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HAZARi LAL AND OTHERS (Plaintiffs) CIVIL 
VETSIULS 1925 
RAM LAL AND OTHERS (Defendants) * Apne 





Hindu Law—Partition, suit for—Close blood relationship between MEAks, C.). 
parties—Presumption as lo constitution of the. family— Previous MUKERJI, J. 
suit for partition between parttes—Not followed by division of 
the family property or separate acqutstlions—Effect of. 


In a suit for partition between the paternal uncle and the 
nephews the plea raised in defence was that the family had 
already separated. The defendants in the present suit had 
themselves filed a suit for partition against the present plaint- 
iffs afew years before and it was dismissed on the ground 
that all the family property had not been made the subject- 
matter of the suit and it was further held that the family was 
joint, Inthe present suit it was, however, argued that the defend- 
ants’ institution of the previous suit operated as a disruption 
of the family and the joint character of the family had ceased 
to exist, 

Held, that although the family had separated in law when 
the first suit was instituted but inasmuch as after the previous 
suit had been decided no division of the family property had 
taken place and it had not been proved that any particular 
item of the property in dispute had been acquired with separate 
funds by any individual party, all the property in the hands 
of the parties was liable to be divided in equal shates, and the 
plaintiffs were entitled to succeed. 

Girja Bai v. Shadashiva Dhundtraj, 43 I. A., 151 (P.c.), 
referredeto. 

Where close blood relationship existed between the parties 
to a partition suit, the nearness of the blood relationship would 
be taken to indicate that the family is joint, until the contrary 
is established. 

FIRST APPEAL from a decrec of BABU LADLI PRASAD, Subor- 
dinate Judge of Shahjahanpur. 

G. W. Dillon, ior the appellants. 

Peary Lal Banerji, Uma Shankar bajpat and Durga Prasad, 
for the respondents. 

The judgment of the Court was delivered by 

MUKERJI, J.—These two connected appeals arise out of a suit 
fdr partition. 

The parties are relations, and they are related in this way. 
Gobind Sahai had two sons, namely, the defendant No. 1, Hazari 

*¥ F. A. No. 97 of 1922. 
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Lal, and Gur Sahai Lal, father of the plaintiffs 1 to 3a The other 
plaintiffs are the sons of plaintiffs 1 and 2. The defendants other 
than Hazari Lal, defendant No I, are the sons and grandsons of 
Hazari Lal. 


The plaintiffs came into Court with the allegation that the 
family, consisting of all the parties, was still joint; that the entire 
property was the joint property of the family, the plaintiffs’ share 
being one-half ; and that owing to dissension in the family it was not 
possible for the parties to go on amicably. On these grounds the 
plaintiffs sought partition of the property. 


The defence was that the [amily had already separated 30 years 
prior to the institution of the suit; that although certain of the 
properties were still held jointly between the parties, certain other 
properties detailed in the written statement were their scparate 
property and some were separate acquisitions of the defendants. 


On these pleadings the learned Subordinate Judge framed several 
issues. One issue related-to the status of the family. The other 
issues were concerned with the claim as the separate property of 
the defendants. The suit succeeded except with respect to a small 
portion of the property situate in the village of Khina. This pro- 
perty was the subject-matter of issue No.5 The learned Subor- 
dinate Judge held that except some minor items in Khiria, the rest 


of the property was joint family property. He made a preliminary ` 


decree and directed the Court Amin to effect an actual partition. 


Both the parties have appealed, and appeal No. 97 of 1922 is 
the defendants’ appeal. Appeal No. 68 is the plaintiffs’ appeal. 


Although several points were taken in the memoranda of appeal, 
only three questions require determination by this Court. The first 
question is one of status. The second question is abeut the property 
in Khiria, and the third question relates to certain indigo cakes 
claimed as joint property. 


The presumption of Hindu law is that the family, constituted as 
the parties are, is joint. As already stated, defendant No 1, Hazari 
Lal, is the paternal uncle of the plaintiffs 1 and 2. The nearness 
of blood relationship would indicate that the family is joint, until 
the contrary is established. The evidence, however, goes to show 
that there was a disruption in the family afew years before the 
institution of the suit. It appears that in 1913 a certain suit No. 218 
of that year was instiluted by Hazari Lal against his three nephews 
for division of the family property, with the allegation that the 
family had divided in law about 25 years previous to the institution 
of the suit but the business and properties were held jointly by 


way of partnership. The suit was met with the plea that the- 


family was still joint. A further plea was taken that all the 
joint ` family properties had not been made the subject-matter 
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of the suit, and that, therefore, a suit for partition was not maintain- 
able. The learned Subordinate Judge, who heard the suit, came 
to the conclusion that the family was still joint. He, however, 
declined to make a decree for partition on the giound that all the 
family properties had not been brought into the hotch-pot. The 
suit was accordingly dismissed. 


It has been argued on behalf of the defendants that the institu- 
tion of this suit operated as a disruption of the family and the joint 
character of the family ceased to exist. This is in accordance with 
the Privy Council case of Girja Baty Shadashiva Dhundivaj È). 
The plaint on which this suit was based has not been filed, and it 
would be material to find out what was the intention of the plaintiff, 
Hazai Lal, in filing that suit, in order to see whether he wanted a 
disruption of the family. But although the plaint is not here, it is 
clear trom the judgment that Hazari Lal intended that the joint 
character of the family, if it existed, should disappear. Along with 
this evidence we have the evidence of witnesses of the parties and 
the statement of the plaintiff, Ram Lal, himself, to show that shortly 
after 1913 the parties began to make separate collections. At page 
105 of our printed record a previous statement of Ram Lal is 
printed In ıt Ram Lal said that from 1321 Fasli he began to make 
collections separately. Up to 1320 Fasli collections were made 
jointly. Several witnesses examined on behalf of the defendants 
establish the fact that only a few years before the institution of this 
suit (in 1919) the parties began to make collections separately. 
Gauti Shanker, the Income-Tax clerk, produced his account books 
and showed that up to 1914-1915 the income-tax was paid jointly. 
The parties were separately assessed to income tax for the first 
time in the year 1916-1917. The witness, Ram Singh, said that he 
owed a debt to the family, and the parties agreed that he should 
pay them each one-half. The last instalment was paid on the 2oth 
of July, 1920. There were seven instalments and this would go to 
show that in 1913, or a year later, the partics agreed to make 
collections separately. It is needless to multiply instances. The 
statement of Ram Lal, in our opinion, clinches the matter, and we 
must take it that shortly after 1913 the parties agreed to make 
collections, separately. This agreement would create a separation in 
the family. 


Thus, we disagree with the decision of the court below and hold 
that the family was not joint at the date of the suit, but that it had 
separated either in 1913 or about a year later.” 


As remarked in the argument by Mr. Bajpai, the question of 
jointness or separation at the date of the suit is of little importance 
in this particular case. It has been established beyond doubt that 
there was no actual partition in the family. An attempt was made 
to prove that after the institution of this suit of 1913 a sort of 


(1) [1916] 43 I. A., 151. 
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arbitration took place, people gathered togetber and divided the 
property. But the evidence was so meagre that the learned counsel 
for the defendant-appellant made no attempt to draw our attention 
to that evidence. The position, therefore, is that although the 
family separated in law in 1913 or thereabouts, there was no division 
of the family property. It would follow that unless it was established 
that any particular item of property was acquired with separate funds 
by any individual party, all the property ın the hands of the parties 
would be liable to be divided in equal shares. 


Now we come to two other issues raised in the appeal. The 
property in Khiria consists {ths of admittedly joint propeity, and 
th of property in dispute in appeal. The defendants’ case is that 
6 out of 24 shares were acquired on the 8th of September, 1913 by 
Hazari Lal. The learned Subordinate Judge thought that the very 
fact that the property was purchased two days after the institution 
of the suit of 1913 established it beyond doubt that this property . 
had been acquired out of separate funds. The evidence, however, 
establishes that up to this time the parties had not begun to make 
separate collections. The presumption of jointness would, therefore, 
attach to this property. The fact that Hazari Lal was the head or 
manager of the family and kept the funds has been satisfactorily 
established by the plaintiffs’ witnesses, Lakhan Singh, Zalim Singh 
and Shama Charan. The very fact that he was the eldest member 
of the family and elder in point of relationship as well would point 
to him as the head of the family. The acquisition having been 
made by him, we are unable to agree with the learned Subordinate 
Judge that we should regard this property as his acquisition. To 
this extent, therefore, the plaintiffs’ appeal must be allowed. 

While on the question of the property in Khiria it is to be 
pointed out that by an oversight on the part of the office the decree 
that was prepared gave the entire property in Khiria to the defend- 
ants. The decree will have to be corrected in this office and the 
whole of the property will now be divided. 


The indigo cakes are claimed as joint family property. In the 
plaint it is stated that 10 maunds of indigo were sent to Calcutta 
for sale and the price is given at Rs. 2,100. The question is 
whether this indigo was manufactured with joint funds or with 
separate funds Hazari Lal, as already stated, was the head of the 
family, and he managed the family property. In the circumstances 
unless there is something clear to show that the indigo was manu- 
factured with his separate funds, it will be difficult for us to differ 
from the court below and award it to the defendants alone. The 
evidence of Shama Charan, a witness examined on behalf of the 
plaintiffs, was pointed out as indicating that the produce of the 
factory was the sole property of the defendants. But the witness 
does not say anything like that, but simply says that there were two 
factories and the management of one of these factories was in the 


” 
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hands of Sita Ram and the management of the other in the hands CIVIL 
of Sri Ram, the latter being Hazari Lal’s son and the former being re 
one of the plaintiffs. Za 


The result is that tne defendants’ appeal fails entirely and is Aae ERAN 
hereby dismissed with costs which will include counsel’s fees on the Ram LAL. 
higher scale. The appeal of the plaintiffs succeeds wholly. As 
regards the costs of the plaintiffs, it appears that the defendants 
never disputed the fact that the decree of the court below awarding 
18 shares in Khiria was wrong. The plaintiffs were required to 
appeal so far as six shares were concerned. The decree in the 
court below might have been set right by an application for amend 
ment made to that court In the circumstances we allow the plaint- 
iffs only one-half of the costs of Appeal No. 68 of 1922. 


Wukerit, J. 


SWARATH RAM RAM SARAN ( Plaintiff) CIVIL 
VETSUS : 
RAM BALLABH AND OTHERS (Defendants) .* NEY 


Specific performance—Suit for—W hen relief ought nol to be granted — 
—Agreement eniered into by defendant—Minors’ property dealt MEARS, C. J. 
with —Assuming authority not possessed in law—Personal obliga- MUFERIL, J. 
tion—W hen minors cannot be put under. 


A plaintiff seeking specific performance must show a great 
deal more than verbal request week after week and month after 
month to complete. He must force the defendant either to 
complete or to repudiate, 


Plaintiffs occupied as tenants a godown belonging to the 
defendangs first party. The latter, in 1913, mortgaged the said 
godown to one NC for valuable consideration and on 11-4-14 
the said defendants sent a notice to the plaintiffs enhancing 
their rent. On 13-12-17 a partition was effected amongst the 
defendants with the result that the profits of their business 
were equally divided between one GB, on one side, and RB 
and his brother, on the other, In April 1917 the plaintiffs, 
on the suggestion of NC, expressed their willingness to pur- 
chase the godown for a certain sum and RB acquiesced in this 
as bcing a reasonable offer. While the proceedings were in 
the negotiation stage only, GB died, leaving surviving him 
two minor sons in the legal guardianship of their mother. 
There was no evidence to show that there was any reconsti- 
tution of the defendants’ business nor that the mother of the 
minors had ever requested RB to look after the interests of the 
latter. The parties interested being in agreement as to the 
proposed transaction, "RB eventually executed a power of 
attorney and a stamp-paper was purchased anda sale-deed 
drafted. At this stage the plaintiffs expressed their desire to 
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626 HIGI! COURT [A.L J R. 


CIVIL make F, one of the owners of the godown who bad become 
moe insolvent, a party to the conveyance and they wasted 6 months 
in ascertaining that M had been adjudicated bankrupt. The 
SWARATH defendants then wrote to the plaintiffs not to make a delay 
RAM RAM but they observed an unbroken silence for a year. When, sub- 
SARAN sequently, the defendants told the plaintiffs in terms which 
Ran admitted of no possible doubt that they did not regard them 
BALLABH. in any sense as purchaseis of the godown, again the plaintiffs 
waited some ten months. The present suit for specific per- 
formance was instituted about 3 months after the godown had 
been sold to the defendants second party. 
Held, that this was a case in which specific performance 
should not be granted. 
Held, also, that RB assumed an authority to deal with the 
minors’ property which he did not possess in law. Even if he 
did possess it in law, he could not by any agreement entered 
into by him put the minors under a personal obligation. 
Waghela Rajsanji v. Sheikh Masludin, I. L. R,, 11 Bom., ger. 
Mir Sarwarjan v, Fakhruddin Mohammad Chowdhari, I. L. R., 
- 39 Cal., 232, Patchu Ramajogayya v. Vajjulla Jagannadhan, I. 
L. R., 42 Mad., 185 and Imambandi v. Sheikh Haz Mutsaddi, 
16 A. L. J. R., 800, considered. 


FIRST APPEAL from a decreeof SYED IFTIKHAR HUSAIN, 
Subordinate Judge of Agra. 


B. E. O'Conor and Kailas Nath Katju, for the appellant. 
Sis Tef Bahadur Sapru, Guizari Lal, Surendro Nath Sen, 
Girdharilal Agarwala, B. Malik and Baleshwari Prasad, for the 
respondents. 
The judgment of the Court was delivered by 
Mears, C. J, MEARS, C. J.—The facts of this case will be better understood 
by a reference to the following pedigree :— 
HIRA LAL 
| 
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Chuni Lal Ram Kumar Ram Gopal 
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Bal Mukand Hansraj 


Ganga Baksh 
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| l 
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(Deft. 3) (Deft. 4) 








: Ram Ballabh Rain Belas Ram Niwas Hemraj 
(Deft. 1) (Deft. 2) 
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This is the appeal of the plaintiffs from a decision of the 
Subordinate Judge of Agra ina suit for specific performance. The 
learned Subordinate Judge decided, for reasons which we shall 
discuss, that the plaintiffs were not entitled to the relief claimed 
by them. The plaintiff-firm is known as Swarath Ram Ram Saran 
and Sital Prasad is one of the owners of that firm. For many 
years they had occupied as tenants a gcdown at Agra. The 
landlords were the defendants The defendants in the year 1913 
mortgaged this godown together with other properties to Nemi 
Chand for the sum of Rs. 90,000 carrying interest at the rate of 
6 per annum. On the 1rth of April, 1914 it appears that the 
defendant-firm sent a notice to the plaintiffs enhancing their rent 
from Rs. 400 to Rs. 750 a year. On the 13th of January, 1917 
there was a partition. The principal parties to that partition were 
the sons of Bal Mukand, Ram Kumar and Ram Gopal. The effect 
of the partition was that Nandan Lal, the son of Ram Kumar, was 
bought out and thereafter the son of Bal Mukand, Ganga Baksh, 
and the sons of Ram Gopal each had a half share in the business 
which, we have been told, was that of commission agents, that is to 
gay, presumably at the end of each financial year the profits of the 
business would be equally divided between the sons of Ram Gopal 
and the son of Bal Mukand. In April 1917, and probably towards 
the end of that month, there was a conversation between Sital Prasad, 
Ram Ballabh and Nemi Chand as regards the purchase of the 
godown by the plaintiffs. There was some conversation as regards 
the price ranging round Rs. 11,300 but eventually on the suggestion 
of Nemi Chand, Sital Prasad expressed his willingness to give 
Rs. 12,000 for the property. Ram Ballabh seems to have acquiesced 
in this as being a reasonable offer and one which he himself would 
have accepted had the decision rested entirely with him and he 
stated that he “would return to Sambhar and discuss it with the other 
people who were interested in the property. At this date there is 
reason to believe that Ganga Baksh was alive. He was undoubtedly 
dead on the 27th of May. According to the evidence no message 
came from Sambhar as to the offer and about the 18th of May, 
Ratan Lal, the munib of the plaintiff-firm, went to Sambhar and 
had an interview with Ram Ballabh. The question whether he 
ever went there has been disputed and it has been pointed out that 
in this firm one would expect to find a record of his expenses, 
whereas it is admitted that no record exists. The answer is, accord- 
ing to the evidence, that Sital Prasad paid the sum of Rs. 10, 12 
or 15 which was said to be the cust of the journey from Agra to 
Sambhar and back, out of his own pocket. 


We think he must have gone and on his return he said that there 
had been an agreement by all the interested parties. The next 
matter is one of importance. It is said that on the 20th of May 
Ram Ballabh wrote a letter to Nemi Chand addressed to Ajmere. 
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CIVIL At that date apparently Nemi Chand was in Agra. He was at all 
events in Agra on the 22nd of May and on the 22nd of May he 
eee sent for Sital Prasad who, with Ratan Lal, went to see him. He 
eye is stated to have shown the original letter of Ram Ballabh to Sital 
R en Prasad and Ratan Laband Ratan Lal is said to have taken a copy. 
v. Before reading the letter we might just mention here that in our 
paren, Pinion the copy of the letter which was proferred to the court and 
which was received in evidence ought not to have been received for 
Mears, C.J the reason that the preliminary steps were not taken which would 
have made that document evidence. Nemi Chand having died, the 
presumption would be that the letter was in the possession of Tikam 
Chand, his son and successor to the business, and a notice ought 
undoubtedly to have been sent to Tikam Chand to produce that 
document. If Tikam Chand had then said that it was not in his 
possession, then, if it was likely that it was in the possession of anyone 
else, another notice should have been sent to that person. Indeed 
it was suggested that the letter had passed into the possession of a 
man named Ram Kumar who was said to be such a long way away 
from the court at a place called Hoshangabad. No matter whether 
he was there or not, the rules of the court must be obeyed and be- 
fore the Judge could have received this copy in evidence he ought« 
to have been satisfied that the preliminary steps had been taken 
both as regards Tikam Chand and Ram Kumar to find out the 
whereabouts of that original document. However, the case proceed- 
ed and the court accepted the letter and we also now accept it as a 
true copy of a document which did arrive at Agra on the 22nd of 
May, 1917 and did come from Ram Ballabh. That letter shows that 
the writer expected that the munib of the plaintiffs was very likely to 
have come to Nemi Chand in respect of the sugar godown and the 
letter further says that the munib has also seen him. That does 
support Ratan Lal in his statement that he had th fact gone to 
Sambhar. “ Please send for him and get earnest money in respect 
of Rs. 12,000 deposited. Please bring him round politely.” Now 
that undoubtedly meant that Ram Ballabh did not want to lose a 
purchaser at Rs. 12,000 and he wanted Nem: Chand, who isa man 
of considerable social position at Agra, to deal carefully and prudent- 
ly with the munib and arrange the contract. There is the sum of 
Rs. 12,000 mentioned and it had already been a matter of assent 
by Nemi Chand that if this money were paid he would reduce the 
principal sum under the mortgage to Rs. 78,000 with a correspond- 
ing reduction of interest, and inasmuch as the defendants were 
receiving Rs 400 only as rent and were paying Rs. 720 per annum 
as interest, it was obviously to their interest to get this matter carried 
through without delay and it was good business to sell the godown. 
Sital Prasad says that he assented to the terms of this letter and 
that in fact he gave Nemi Chand a document in writing setting out 
all the particilars. Again, no step was taken by the plaintiffs to 
get that document and there is no evidence before this court as to 
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its contents. But we do know that on that day Nemi Chand men- 
tioned Rs. 200 as the necessary earnest money and on that day the 
Rs. 200 was paid into the account of Nemi Chand. On the 27th 
of May, 1917 the firm of Seth Ram Ballabh executed a power of 
attorney to {wo people, one Tara Chand and the other Kewal Chand. 
On the 14th of July, 1917 a stamp-vendor at Agra solda Rs. 120 
stamp toa man whose name he recorded as Kewal Chand, munib 
of Hira Lal Chunni Lal. It is said that Kewal Chand came down 
to Agra on this very business and was there round and about 
the 14th of July. It is further stated that a draft of the sale-deed 
was prepared by Ikram Husain, that it was submitted to Kewal 
Chand, that, the parties went toa pleader named Basdeo Sahai. 
Basdeo Sahai thought it better to re-draft the whole agreement. 
Kewal Chand took that document away with him. At this inter- 
view with Basdeo Sahai, and possibly before, the name of Hansraj 
was mentioned. He, it will be seen, is the son of Chunni Lal 
and Sital Prasad was anxious that Hansraj should be one of the 
executants of the saledeed. Kewal Chand opposed it and said 
that it was not necessary because Hansraj had become bankrupt 
in Bombay some time before and had ceased to have any interest 


in the business. Sita] Prasad was clearly not satisfied with this’ 


and instituted enquiries and those enquiries, according to Ratan 
Lal, took t$ to 2 months and according to Sital Prasad five to 
six months before it was ascertained that Hansraj had been ad- 
judicated bankrupt. Later we shall show that there is a curious cir- 
cumstance in connection with this because we have not been able to 
discover on the record Exhibit IV, mentioned in the evidence of 
Sital Prasad. The conclusive document which shows that Hansraj 
did become bankrupt is under the seal of the Bombay High Court. 
The date when the document was obtained from Bombay is the 30th 
of September, 1918 and it evidences Hansraj’s bankruptcy in 1914. 
On the 20th of July, 1917 the defendants wrote a letter to the 
plaintiffs. It is a document which has given us cause for a certain 
amount of doubt as to whether Kewal Chand was in fact in Agra 
at the time when the stamp of Rs. 120 was purchased because the 
whole tone of the letter is that of a man who has never seen the 
text of any draft, who is anxious to get the matter through and who 
is preparet to send Kewal Chand after the receipt of it. But at all 
events whatever may be the real truth about it whether Kewal 
Chand came to Agra or not, this letter of the 29th of July, 1917 
asks the plaintiffs not to make a delay. From that date, vig., the 
29th of July, 1917 there is an unbroken silence for a year. It is 
said that during that period the plaintiffs were verbally urging the 
defendants to complete, but the evidence is very slender on that and 
in any circumstance a plaintiff seeking specific. performance must 
show a great deal more than verbal request week after week and 
month after month to completé. The plaintiffs must force the 
defendants either to complete or to repudiate. There is no real 
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explanation of how it happened that the delay occurred,ebut it may 
very well be that Basdeo Sahai, at the interview when the name of 
Hansraj came up, pointed out to Sital Prasad that the mere fact of 
a bankruptcy of a member of the firm did not make that member 
walk out of the firm, but merely substituted his trustee in, bankruptcy 
for him and that if in fact Hansraj had any property in this business 
that was wf value, the trustee in bankruptcy could come in and could 
claim it. That may have been one of the circumstances that disposed 
the plaintiffs to hesitate as to whether this contract was worth 
carrying through. On the 26th of August, 1918 the defendants 
wrote a letter to the plaintiffs asking for an account relating to the 
godown which is rented by them. It is very curious that there is 
no reference whatever to be found in this letter to the fact that they 
had through the agency of Nemi Chand entered into a firm contract 
of the sale of the godown for Rs. 12,000 and the letter is the 
ordinary letter which one would expect from people who had stood 
to each other in the relationship of landlord and tenant. For the 
moment we pass over a very material date to mention that on the 
sth of September, 1918 an account was sent by the plaintiffs in 
which they included the sum of Rs. 200 which had been paid as 


“earnest money and the further sum of Rs. 120 which had been 


spent in the purchase of the stamp-paper. The explanation of that 
may possibly be that a munib was told to make out the account as it 
stood between the parties and he merely took a copy of the ledger 
exactly as it was and that there was in that ledger no separate rent 
account and no separate purchase account. An important date to 
which we have to refer is the 30th of August, 1918. At p. 93 of 
the record will be found a letter of the most definite repudiation. 
It shows that there had been a registered letter sent by the plaint- 
iffs after the 12 months of unexplained silence. That registered 
letter, we are told, was a notice directed to the defertdants to com- 
plete the contract. We think there is no doubt that by this time 
the plaintiff-firm had come to know that the defendants second party 
on the record—Sarju Prasad and others—had begun the negotiation 
for the purchase of this godown. The letter of repudiation written 
on behalf of the firm by a pleader says: “ I neither sold any house 
to you, nor took any earnest money.” It makes a reference to the 
fact that the rent should be Rs. 750 and again asks for afi account. 
Notwithstanding that most plain assertion by the defendants that 
there was no contract and never had been one, the plaintiffs wait ten 
more months before they commence the action and in fact send the 
account of September 5th. In the interval they send notices to 
various people who are connected with Sarju Prasad and others, the 
defendants second party, telling them that they (the plaintiffs) have 
entered into a contract for purchase of the godown and warning them 
not to buy over their head. On the 23rd of March, 1919 the defendants 
first party sold the godown to the defendants second party for the 
sum of Rs. 14,250. On the r4th of June, rgrg this suit was instituted. 
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The fisst question that one has to consider is what was the effect CiviL 
of the death of Ganga Baksh ata time when beyond question the ae 
proceedings weie in the negotiation stage only. From the time of — 
the partition, which had taken place some four months before, the SWARATH 


business presumably had been carried on jointly by Ram Ballabh and pres 


SARAN 
Ram Bilas on the one side and Ganga Bakhsh on the other. When v. 
Ganga Bakhsh died it did not seem to occur to any of these contract- ae 


ing parties that by operation of law the partnership had come to ae 
an end and that there would have to bea reconstitution of the Mears, C. J. 
partnership before any sale of this character could be carried through, 
nor apparently did it occur to the parties that Musammat Godaveri, 
the mother of Vithal Das and Nanik Chand who were boys of tender 
age, was the legal guardian of those minors. At its highest the 
case is that Ram Ballabh has been spoken of in this court as the 
de facto manager of the business and de facto guardian of the minors. 
The fact is that there was in law no partnership business and Ram 
Ballabh had not behind him any record of past management of the 
business as it stood at and atter the death of Ganga Bakhsh. There 
is no evidence given to us to show that there was any reconstitution 
of the business and no evidence given’ to show that Musammat 
Godaveri requested Ram Ballabh to look after the interest of the 
Minors or that they had been incorporated into the firm. We are 
of opinion that in law Ram Ballabh had no authority to act on behalf 
of these minors. If, however, he had, then it appears to us that the 
plaintiffs are met by the difficulty which has been pointed out in 
Waghela Rafsanji v. Sheikh Masludin (*), vizs., that Ram Ballabh 
was purporting to bind the minors by a personal obligation. In this 
case the mother and guardian of a minor conveyed certain villages 
which were part ofa taluqdari estate in liquidation of debts which 
were chargeable upon the estate and, stating that those villages were 
rent free, c@venanted that if the villages should be assessed to 
Government revenue, she, the guardian, and her minor son, the 
ward, would be liable to pay to the purchaser the amount of such 
Government revenue. The liability was also charged upon other 
parts of the minor’s estate. In fact later those villages were declar- 
ed assessable to revenue and the question then arose as to whether 
the minor could be made liable to repay the amount which the 
purchaser of the village had been called upon to pay. The important 
passage is to be found at p 561 and their Lordships of the Privy 
Council stated that it was conceded that there was not in Indian 
law any rule which gives a guardian and manager greater power to 
bind the infant ward by a personal covenant than exists in English 
law. They continue that they are not aware of any law in which the 
guardian has such a powcr, nor do they see why it should be so in 
India. They stated that it’would be a very improper thing to allow 
the guardian to make a covenant in the name of his ward so as to im- 
pose a personal liability upon the ward and they held that in this case 
(1) [887] I. L. R., tr Bom., 551. 
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the guardian exceeded her powers so far as she purported to bind 
her ward and that so far as the suit was founded on the personal 
liability of the taluqdar, it must fail. The emphasis there is laid 
upon personal liability and it-is to be noted that in this suit for 
specific performance the personai liability of-the minors is sought to 
be enforced against them.. We have also had called to our notice 
the case of Mir Sarwarjfan v. Fakhruddin Mohammad Chowdharit (*) 
in which LORD MACNAGHTEN in Privy Council laid it down that 
neither the manager ofa minor’s estate nor the guardian of a minor 
is competent to bind the minor or the minor’s estate by a contract 
for the purchase of immovable property. The reason which their 
Lordships gave was that the minor not being bound by the contract 
there was no mutuality and even though the minor in that case had 
reached -his ‘majority he could not obtain -specific performance of a 
contract. Sir. Tej Bahadur Sapru has putit in argument that the 
principle in that case is equally applicable whether a minor be a pur- 
chaser or a vendor of an immovable. property and that in either 
case the element of mutuality being wanting, no suit for specific 
performance can be brought by or against the minor. We need not 
decide this point as we are satisfied that the case must fail on other 
grounds. Another case which has been brought to our notice is 
Patchu Ramajogayya v. Vajjula Jagaunadhan (*). In that case 
the learned CHIEF JUSTICE gave a judgment which followed the 
case of Waghela v. Masludtu (*) to the tull and held that a decree 
cannot be passed against a minor or his estate on a covenant entered 
into on his behalf by a guardian for his benefit. Two other learned 
Judges who arrived at the same conclusion of law gave some rather 
different reasons for their decision. The case is astrong one 
because the minor had through his mother borrowed money for the ` 
purposes of defraying the expenses of the marriage of his sister. It 
was held that his mother as guardian could not enter fhto a contract 
on his behalf so as to impose any personal liability on him and in 
the peculiar tenure of the property it was held that the mortgage 
which had been given was invalid. The question, however, for the 
decision of the, Madras Bench was solely the question of personal 
liability :In this connection the case of /izambandt v. Shetkh Haji 
Muisaddi (*) might also be considered. 


The result, therefore, is that first of all we hold that Ram 
Ballabh assumed an authority to deal with the minors’ property 
which he did not possess in law. Even if he did possess it in law 
we hold that he could not by any engagement entered into by him 
put the minors under a personal obligation. There are other 
matters which, in our opinion, are fatal to this case and we have 
already mentioned the matter of Hansraj. Undoubtedly the question 
did arise as to whether Hansraj was to be a party to the conveyance 


(1) [r911] I. L. R., 39 Cal., 232. 
(2) [1918] I. L. R, 42 Mad., 185 
(3) [1887] I. L. R., 11 Bom, 551 (4) [1918] 16 A. L. J. R., 800. 
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e 
or not.- Sital Prasad never appears‘to have told Ram Ballabh that 
his objection to the omission of Hansraj's name from the document 
had beén swept away. ‘Onc had better-see- exactly what he did say. 
He said that “it was agreed” between him and Ram Ballabh that 
the name-should not be inseited. That statement,'“ it was' agreed,” 
is a conclusion of fact. It was not for a witness to draw a conclusion 


- of fact, but it was for the witness to give evidence of facts from 


which the Judge would draw his own conclusion as to whether or 
not it was agreed. Sital Prasad never informed the court when or 
where orin what manner he had communicated to Ram Ballabh 
the fact that he assented to the omission of Hansraj’s ‘name from 
the document. He says: “ I had a talk with Ram Ballabh about the 
name of Hansraj being mentioned on receiving the copy of applica- 
tion from Bombay.’’ We have been quite unable to fix what that 
date is. Ifit isa reference to some period about 5 to 6 months 
after May it would be understandable, but'it.is not understandable 
if it is a reference to the 30th of September, 1918 on which date he 
obtained a copy of the record of insolvency because it is inconceivable 
that Ram Ballabh then said “ very well ” as Sital Prasad represents 
him to have done, when one remembers that exactly.a month 
before the defendants had written a letter of repudiation in the 
plainest terms. He says: “When the draft was prepared I did not 
tell Kewal Chand in how many days I would make enquiry about 
Hansraj. I said only so much that I would enquire about Hansraj 
from Bombay. Had not the enquiry satisfied me I would not have 
obtained the sale-deed. I did not also tell Kewal Chand that I would 
inform him after making an enquiry.” The position, therefore, with 
regard to Hansraj is, as we have said before, that it was one impor- 
tant outstanding matter which was certainly outstanding for many 
months and one which Sital Prasad may never have subsequently 
discussed with Ram Ballabh or with Kewal Chand. 


Then comes the final matter of delay. The first delay that is 
mentioned in the record is 5 to 6 months for obtaining information 
about Hansraj. Ratan Lal says 14 to 2 months. If in fact Sital 
Prasad took all that time to enquire, Sital Prasad was grossly 
negligent because an enquiry of that kind,‘*if made through a proper 
person, would have resulted in an answer being obtained certainly 
within 21 days. The only thing which was wanted was the answer 
to one question—has one Hansraj been adjudicated bankrupt by the 
Bombay High Court? There was no need to wait for formal 
documents yet in that way, according to Sital Prasad himself, six 
months pass by. We have already pointed out that from the 29th 
of ° July, 1917 to some time in August, /1918 there is no sign of 
activity on the part of Sita Prasad. tly, when on the 30th of 
August, 1918 the defendants tell him in}terms which admit of no 
possible doubt that they do not regard him in any sense as a pur- 
chaser of the godown, again Sital Prasad waits some ten months. 
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We think those are circumstances coupled with the substantial 
difficulty about Hansraj which entitle us to assume that Sita] Prasad 
had in fact abandoned all intention of going on with this contract, 
but was stimulated into activity by learning that the property was 
likely to be sold over his head Thereafter he wrote the serics of 
letters of which we have spoken in the hopes that Sarju Prasad 
would not continue negotiations and that having failed, brought the 
suit for specific performance. We agree with the learned Subordinate 
Judge that this is a case in which specific performance should not be 
granted and inasmuch as we have decided that Ram Ballabh had no 
authority to act on behalf of the infants, it follows that the whole 
suit must fail and we, therefore, dismiss this appeal. 


In view of the fact that Ram Ballabh said untruthfully that the 
contract had to be carried through within 3 months and in view of 
the fact that he had also stated that Kewal Chand had ceased to 
be his munib, whereas in truth and in fact Kewal Chand was carry- 
ing, though on their behalf, a sale of Rs. 45,000 in value, on the 
23rd of November, 1918 and was acting obviously under the power 
of attorney of the 27th of May, 1917, we deprive Ram Ballabh and 
the other defendants first party of their costs in this court. Sarju 
Prasad will get his costs of this appeal from the plaintiffs including « 
fees on the higher scale The defendants secund party Nos. 5 to 
13 will get their costs from the plaintiffs including fecs on the 


higher scale 
Appeal dismissed. 
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Civil Procedure Code, section 6o—Maintenance, property given for 
— Right of mamtenance not atlachable nor saleable; Equtiable 
execution—A ppoiniment of Receiver. 

A judgment-debtor was under a compromise agreement granted 
a certain property by his brother for his maintenance. The 
decree-holder sought to realise his money outeof the rents and 
profits of the said property. Held, that under section 60 of 
the Civil Procedure Code, the right of maintenance was neither 
attachable nor saleable, but the appropriate remedy of ‘the 
decree-holder lay in the appvinthhent of a receiver for realising 
the rents and profits! of the property paying out of the same 
a sufficient and adequate sum for the maintenance of the 


* P, C. A. No. 48 of 1924. 


LI 
1 o 


VOL. XXII. ] PRIVY COUNCIL 635 


e 
judgment-debtor and his family and applying the balance, if CIVIL 
any, to the liquidation of the judgment-creditor’s debt. The — 





court had power to appoint a receiver for the purpose above- 1925 
mentioned, even though the decree-holder had prayed for the LAT 
attachment and sale of the property. RAJINDRA 
APPEAT, from an order of the High Court of Judicature at pee 
Allahabad. alias 
The facts appear from the judgment. ens 
L. de Gruyther, K C. and E. P. Raikes, for the appellant. SUNDAR 


K. V. L. Narasimham, tor the respondent. BIBI, 


The following judgment was delivered by 


LORD SHAw.—The Board is of opinion that the conclusion ;,.9 Shaw. 
reached by the High Court by their judgment of 2nd May, 1921, 
was correct. It isto be regretted that the High Court did not 
itself, in the exercise of its powers, appoint a receiver of this pro- 
peity which the judgment-creditor secks to attach and bring to sale. 


Their Lordships do not agree with the High Court on the sub- 
«ject of the actual legal position of the right of maintenance conferred 
upon the judgment-debtor. That right of maintenance arose under 
a compromise which was made between the judgment-debtor and 
his brother. The compromise agreement is not produced, but its 
terms are said by the parties to be recorded in a decree pronounced 
by the Subordinate Judge of Jaunpur on 20th May, 1915. The 
substance of this agreement is that the. judgment debtor, one of the 
two brothers parties to the compromise, was declared to have a 
right of maintenance in certain villages enumerated, the right being 
conferred expressly “‘without power of transfer’. 


In the present case the Subordinate Judge in his judgment of 
roth August, 1920, correctly limits the issue between the parties to 
this maintenance question. No other point was brought before the 
Board. Speaking of the plaintiff, the Judge says:—“He now wants 
to execute that decree against the property in 16 villages, which 
the judgment-debtor has got from his younger brother, Raja Lal 
Bahadur Sjngh, for his maintenance His prayer is that this right 
of maintenance be proceeded against and aieceiyer appointed to 
realise rents and profits of the abovenamed 16 villages and the 
decretal amount be paid out of the said realisation as far as 
possible. To this the judgment-debtor objects on the ground that 
the right of maintenance is not attachable under section 60 of the 
Ciyil Procedure Code.” 


Their Lordships are of opinion that the right of maintenance is 
in point of law not attachable and not saleable. They think that 
section 60 of the Civil Procedure Code, Head N, precludes an 
application for that purpose. 
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CIVIL _ The proper remedy lies, in’a fitting case, in the appointment of 
ne a 1eceiver for realising the rents and profits of;the property paying 
out of the same a sufficient and adequate sum for the maintenance 
Bay cen of the judgment-debtor and his family, and applying the balance, 
NARAIN if any, to the liquidation of the judgment-creditor’s debt." The 


SINGH High Court point out in their judgment “the appropriate remedy is 


1925 





ae what is known as equitable execution or indirect execution, namély, 
SAHIB by appointment of a receiver. who takes the place of the debtor 
au ae and acts as an officer subject to the directions of the Execution 


Court in collecting and disbursing the debtor’s income in accordance 
with the directions of the Execution Court towards the discharge 
Lord Shaw. of the claim of the decree-holder’. These views appear to the 
Board to be sound. 

Their Lordships think that the judgment of the High Court 
should be modified in the sense described, and that the case, should 
be iemitted to the High Court to make the appointment of the 
receiver on the terms just quoted. 

In the circumstances their Lordships think that there should be 
no costs of this appeal; and they will humbly advise His Majesty 
accordingly. 


BIBI. 


« High Court judgment modified. @ 
T. L. Wilson & Co.—Solicitors for the appellant. 
Hy S. L. Polak.—Solicitors for the respondent. 
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CRIMINAL a BEGU AND OTHERS (Defendants) 

1925 VEFSUS 

i THE KING-EMPEROR (Plaintiff) .* 
February, 25. Criminal Procedure Code, section 237—Conviction for offence not 
VISCOUNT ; charged—W hen legal. 
HALDANE, Under section 237:of the Criminal Procedure Code, a person 
Te dian might be convicted of an offence although there has been no 
SIR JOHN charge in respect of it, if the offence is such as to establish 

EDGE. the charge that might have been made. At atrial of five 


accused persons on a charge of murder, the court held, that two 
of the accused intended to kill the deceased and were guilty of 
murder, As to the remaining three, the evidence was insuffi- 
cient to prove their participation in the murder, but they had 
removed the body and the court convicted them of that offence. 
Held, by the Privy Council, that the convictions were legal. 


“APPEAL from an order of the High Court of Judicature at 
Lahore. ° 
The facts appear from the judgmert. 
W. Wallach, for the appellants | 
A. J Dunne, K. C. and K. Browne, for ttie EE 
* P, C. A. No. 151 of 1924. ` 


j 
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The following judgment was delivered by 


VISCOUNT FHIALDANE.—This is an appeal against a judgment of 
the High Court of Judicature at Lahore im a case which came before 
it on appeal from the Sessions Judge of Montgomery. By their 
judgment the High Court affirmed the sentence of death which had 
been pronounced by the Sessions Judge on two of the appellants and 
the sentence of seven years rigorous imprisonment pronounced on 
the three other appellants. 


Shortly stated the case made out by the prosecution was this. 
On the night of 15th June, 1923, one Bakhsha, the murdered man, 
was‘ riding home accompanied by a man called Turez, who was the 
chief witness for the prosecution. The latte: parted from him about 
Q p.m. to go tu a weil in one of his fields, and Bakhsha continued 
on his way. Very shortly after they had parted, Turez heard a ciy 
from the direction in which Bakhsha had gone ; he ran forward and 
saw Bakhsha being assaulted by the five accused, and another man, 
who has since absconded. It was saidin the evidence that friction 
had existed betwecn the families of Bakhsha and the accused. Turez 
came sufficiently close to them to sce what was happening. Two 
of the, accused, seeing him, threatened him and went towards him ; 
but he ian away to the neighbouring village of Tibbi Hamid Sahu, 
where he raised an alarm and stated what he had seen. A party 
from the village at once went to the place where the assault had 
taken place, but they found no trace of Bakhsha, only signs of a 
struggle and blood on the ground. There was a certain amount of 
conflict of evidence Turez said all the accused fell upon Bakhsha 
and inflicted on him many wounds with weapons which included a 
hatchet and other sharp weapons. It was afterwards found that 
when they had killed him they wrapped up his corpse in a cloth and 
placed ‘it on a horse and went away with it. That is important in 
view of what took place at the trial. The horse was identified and 
trackers were able to trace the footprints of the accused, and the 
Court was satisfied that each of the appellants was identified. 


The appellants were committed for trial at the Sessions Court 
on a charge of murder, under section 302 of the Indian Penal Code. 
The case was tried by the learned Judge at the Sessions Court with 
the aid ofethree assessors, and at the end of the case the assessors 
gave their opinions, which were recorded , that they were unani 
mously of opinion that Bakhu and Walia, the accused, had attacked 
Bakhsha with intent to kill him ; that they murdered him ; that two 
of the others who were present took partin the assault, as stated 
by Turez, the eye-witness; that there might be some doubt as to 
whether Hamid, one of the accused, was also present and took part 
in the assault or not; ands finally, that the prosecution case and 
evidence appeared generally reliable throughout. Thatis what the 
learned Judge regarded as being the opinion of the assessors. The 
learned Judge having the evidence and the views of the assessors 
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before him and having considered them, on the 22rd December 
delivered his judgment. With regard to Bakhu and Walia he 
decided that they intended to kill Bakhsha and were guilty of murder 
and he sentenced them to death. With regard to the other three, 
he was of opinion that the evidence did not sufficiently or definitely 
prove that they were present at and had taken part in the murder, 
but, on the other hand, he convicted each of them of having removed 
the body, and he sentenced them each to seven years rigorous 
imprisonment. 


From this judgment the appellants appealed to the High Court, 
and the appeal was heard by MR. JUSTICE BROADWAY and MR. 
JUSTICE CAMPBELL, who dismissed the appeal. 


A petition for special leave to appeal from. this judgment was 
presented to their Lordships. Leave was given, and the appeal now 
comes before the Board for determination. 


The substantial question upon the appeal arises upon section 237 
of the Criminal Procedure Code that follows section 236, which 
provides that : 


“ If a single act or series of acts is of such a nature that it 
is doubtful which of several offences the facts which can be 
proved will constitute the accused may be charged with having 
committed all or any of such offences, and any number of such 
charges may be tried at once; or he may be charged in the 
alternative with having committed some one of the said 


offences. 
That is followed by section 237, which is the vital one in this 
case -— c 


‘‘ If, in the case mentioned,in section 236, the accused is 
charged with one offence, and it appears in evidence „that he 
committed a different offence for which heenight have been 
charged under the provisions of that section, he may be con- 
victed of the offence which he 1s shown to have committed, 
although he was not charged with ıt.” 


The illustration makes the meaning of these words quite plain. 
A man may be convicted of an offence, although there has been 
no chaige in respect of it, if the evidence is such as to establish a 
charge that might have been made. That is what happened here. 
The three men who were sentenced to rigorous imprisonment were 
convicted of making away with the evidence of the crime by assisting 
in taking away the body. They were not chaiged with that for- 


mally, but they were tried on evidence which brings the case under 
Section 237. ; 


Their Lordships entertain no doubt that the procedure twas 


a proper procedure and one warranted by the Code of Criminal 
Procedure. 


The only other point remaining is this, The Code prescribes 
that the assessors shall give their opinions orally to the Judge. It 
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is said that here they gave them in writing and the Judge dealt 
with them on that footing. The learned Judge says that is not so, 
and it is only faintly that this point is persisted in now. No such 
point was taken at the trial and no such point was raised until the 
cnd of the proceedings in the High Court, when the vakil for the 
prisoners raised it. Not only is it not shown that that aberration 
{rom the precise directions of the Code took place but, if it did 
take place, it has not been shown that it led to any miscarriage of 
justice at all. 


This tribunal is not a Court of Criminal Appeal. When there 
has been evidence before the Court below and the Comt below 
has come to a conclusion upon that evidence, their Lordships will 
not disturb that conclusion ; they will only interfere in such circum- 
stances as are referred to in the well-known case of Dillet yv. The 
Queen (*) where there has been a gross miscarriage of justice or a 
gross abuse of the forms of legal process. Here there has been no 
abuse of that kind, and there is a large amount of evidence on 
which the Court could come to the conclusion at which they arrived. 
It is, therefore, outside the constitutional powers of their Lordships’ 
Board, conforming to the principles which it has laid down, to in- 
derfere with the decision of the Court below. 


In these circumstances their Lordships are unable to advise His 
Majesty to take any other course than to dismiss the appeal. 
Appeal dismissed. 
Ranken, Ford & Chestey.—Solicitors for the appellants. 
The Solicitor, India Office —Solicitor for the respondent. 
(1) [1887] 12 App. Cas., 459. 


GHULAM RASUL KHAN (Plaintiff) 
UVELSUS 


THE SECRETARY OF STATE FOR INDIA 
IN COUNCIL (Defendant) * 
Evidence Agi, section 35—Jinkies in Revenue Records—S taiements 
of castles and tribes of particular individuals—Admissible in 
evidence. 
Under section 3 of the Punjab Alienation of Lands Act 
(No. 13 of 1900), property can be transferred only to a special 


Class of individuals. In other cases; the sanction of the Deputy 
Commissioner must be obtained. 


chased certain property, applied | mutation of names in his 


[he plaintiff having pur- 
favour. His application was tejectdd by the Deputy Commis 
sioner on the ground that the plaintiff was described in the 
Revenue Records as ‘‘Khayyat Mohal” and that that tribe 


* P, C. A. No. 2 of 1924. 
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e 
CIVIL was not one of the notified agricultural tribes of.the district. 
SR Thereupon the plaintiff instituted the present suit for a declar- 


5349 atory decree to the effect that he was a Mohal Rajput, and that 
GHULAM all the entries in the Revenue Records showing his caste as 
RASUL “ Mohal Khayyat’’ were incorrect. Held, by the Privy Council, 
KHAN that the suit was maintainable and that on the evidence ad- 
THE eee duced in the case, and particularly the entries in the Revenue 
TARY OF Records of 1852, it was proved that the plaintiff was a member 
STATE FOR of an agricultural tribe. The record of 1852 was entitled to 
BOREL great weight and it was not necessaly to show affirmatively 


who had caused entiy therein to be made. In the absence of 
any evidence that the entry was false or that there was suffi- 
cient reason fot making deliberately a false entry, statements 
in such public documents were receivable to prove the facts 
stated therein, on the general grounds that they were made by 
the authorised agents of the publicin the course of official duty 
and respecting facts which were of public interest or required 
to be recorded for the benefit of the community. 


APPEAL from an order of the High Court of Judicature at 
Lahore. 


The facts of the case appear from the judgment. 

L. de Gruyther, K. C. and J. M. Parikh, for the appellant 
A. M. Dunne, K. C. and K. Browne, for the respondent. 
The following judgment was delivered by 


Vj Capon: LORD CARSON.—The (plaintiff) appellant is a resident in 
the District of Ludhiana of the Punjab and .is the owner of 
“ culturable lands ” in that district. In or about the year 1912 he 
bought certain other lands and applied for mutation of names. The 
Deputy Commissioner and, on appeal, the Financial Commissioner 
of the Punjab, on the 3rd May, 1913, refused the application on the 
ground that the alienation in question was against tht policy of the 
Punjab Alienation of Lands-Act No. 13 of 1900—that Act by section 
3 enacts as follows :— 


` 46 


3.—(1) A person who desires to make a permanent alienation of 
his land shall be at liberty to make such alienation where— 


(a) The alienor is not a member of an agricultural tribe; or 


(c) The alienor is a member of an agricultural trib@ and the 
alienee is a member .of the same tribe or of a tribe in the 
same group. i 


"(2) Except in the cases provided forin sub-section (1),a 
permanent alienation of land shall not take effect as such a 
and until sanction is given thereto by a Deputy Commissioner, 

“(3) The Deputy Commissioner shall enquire into the circuim- 


stances of the alienation and; shall have discretion to grant or refuse 
the sanction required by sub-section (2).” 


The grounds of the decision both of the Deputy Commissioner 
and the Financial Commissioner were that the plaintiff was described 


s 
i 
} 
) 
f 
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in the Revenue Records as “ Khayyat Mohal,” that that tribe was CIVIL 
not one of the notified agricultural tribes of the Ludhiana District, 
nor was the Mohal tribe to which it’ corresponded. The plaintif 
alleged that although described in the Revenue Record of the land GHULAM 
belonging to him as “Mohal Khayyat” he was nevertheless a Rajput KHAN 
and a member of an agricultural tribe. It was admitted that if he 


Y. 
was a Rajput he was entitled to become the alienee of the property, THE SECRE- 
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: TARY OF 
as Rajputs were an agricultural tribe and were so declared in the STATE FoR 
“ Punjab Gazette ” of the 21st April, 1904. ies oY 


The plaintiff then instituted this suit in the Court of the District — 
Judge of Ludhiana against the respondent and prayed for a declar- 497? Carson. 
atory decree to the effect that he was Mohal Rajput and that all the 
entries in the Revenue papers showing his caste as “Mohal Khayyat’’ 
were incorrect. The parties went to trial on one issue only, namely, 

“Ts the plaintiff a Rajput ?”’ 


On the 24th June, 1915, the Subordinate Judge, after hearing 
a number of witnesses and examining a number of documents on 
both sides, delivered judgment and passed a decree in favour of the 
plaintiff. The respondent appealed to the High Comt of Judicature 
at Lahore and on the 25th October, 1920, that Court set aside the 
œ decree of the Subordinate Judge and dismissed the plaintiff's suit. 
Hence the present appeal in which, admittedly, the only question 
for determination is whether the plaintiff is a Rajput. 


The case made by the plaintiff, as the Appellate Court states, 
was that although in the Revenue Records the plaintiff’s family has 
been shown since 1852 as holding land and their caste been described 
as Khayyat Mohal, the term Khayyat does not denote a tribe, but 
merely a profession, vfs., tailoring, that his got (f.e, sub-tribe) is 
Mobal and that his real tribe is Rajput and that there is no other 
tribe except that of Rajputs which contains a got of the name of 
Mohal. The Revenue Records of Mauza Shahna give his pedigree 
back as far as his great grandfather Nathu who bya pedigtiee 
propounded by the plaintif was alleged to be one of the four sons 
of Khana who was himself descended in the 13th generation from 
Mohal. The Appellate Court admitted that if Nathu was proved 
to be descended as alleged from Khana, the plaintiff would have 
proved his right to be a member of the Rajput tribe. That Court 
however refused to rely upon the evidence produced as proving 
that the plaintiff traced his pedigree through his great grandfather 
Nathu to Khana and thence to Mohal. In the view that their 
Lordships take of the other evidence in the case proving that the 
plaintiff's got is Mohal and that thereby his tribe is Rajput, their 
Lordships do not think it necessary to pronounce any opinion as 
to whether Nathu was descended fiom Khana. As the Court of 
Appeal finds 


` uthere seems to be little doubt that Mohal is the name of a 
sub-division of the tribe of Rajputs, and so far as the evidence 
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in this case shows there is no other tibe in the Ptnjab which 
has a got of the name of Mohal.” 


and the same Court also states=- 

“The conclusion at which we arrive is that, so far as js 
known, there are no persons in the Punjab who have any teal 
right to be described as Mohals except Rajputs and some Jats, 
who rightly or wrongly claim that they are really of Rajput 
origin,” 

It is clear, therefore, that if the Appellate Court had been of 
opinion that the plaintiff had a title to the use of the term Mohal, 
that Court would have decided in favour of the appellant. Now 
the first thing to be observed is that in the course of the present 
litigation S5. Bachan Singh, the respondent’s pleader, stated on oath 
that it was conceded “that plaintiff is Mohal got of Khayyat tribe ” 
(see statement of 27th July, 1914). 


The Appellate Court has found that the mere fact that various 
members of the family have worked at tailoring cannot be regarded 
as any proof that the plaintiff is not a Rajput, for, as stated in 
Ibbetson’s Census Report, p. 333, which has been quoted by the 
learned Subordinate Judge, men of all castes follow the trade; or as 
the Subordinate Judge has stated, Khayyats do not make a tribal 
clan by themselves. It is proved beyond all doubt and so found 
by the Appellate Court that in the Revenue Records the plaintiff's 
family has been shown since 1852 as holding land, their caste being 
described as Khayyat Mohal—and there are in evidence extracts 
from the settlement, records of this district for 1853 in which Ilahia 
and Gahia granduncle and grandfather of the plaintiff are put down 
as owners of 25 ghumaons of land in the village of Shahna, their 
quaum being mentioned in Kayyat (Mahommadan) and got as 
Mohal. Similar entries aie to be found in relation to the settlement 
of 1882. It is admitted by the Appellate Court that ifethese records 
truly described the plaintiff's family as Mohals it would prove the 
plaintiff's right in this action, but they attempt to dispose of this 
evidence by saying “there is no proof that whoever first causcd this 
entry to be made had any real title to the use of the term Moha!”. 
That is the only link apparently which the Appellate Court has 
found to be absent from the evidence necessary to prove the plaint- 
iff's case. ° 

Their Lordships cannot share the view of the Appellate Court 
that evidence of this character, taken from public records for a 
series of years since t852 and recorded in accordance with the 
requirements of the law, can in a pedigree case be disregarded for 
the reason stated by the Appellate Court No evidence is given 
and no suggestion is made that such entries were false or that theré 
was any existing reason why deliberately false entries should have 
been made. In sucha case as the present, statements in public 
documents are receivable to prove the facts stated on the general 
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grounds that they were made by the authorised agents of the public 
in the course of official duty and respecting facts which were of 
public interest or required to be recorded for the benefit of the 
community (Taylor, Law of Evidence, roth Ed., S. 1591). In many 
cases, indeed, in nearly all cases, after a lapse of years it would be 
impossible to give evidence that the statements contained in such 
documents were in fact true, and itis for this reason that such an 
exception is made to the rule of hearsay evidence. Their Lordships 
being of opinion that the plaintiff has proved that he is entitled to 
the description of Mohal, it follows from the facts found by the Appel- 


late Court, and already referred to,that the plaintiff is a Rajput. 


and is entitled to the relief claimed in this action. Their Lordships 
will therefore humbly advise His Majesty that this appeal should be 
allowed with costs here and in the Court below and that the decree 
of the Subordinate Judge should be restored. 
Appeal allowed. 
E. Dal gado.—Solicitor for the appellant. 


the Soltctior, India Office—Solicitor for the respondent. 





LAJWANTI AND OTHERS (Plaintiffs) 
VET SUS 
SAFA CHAND (SINC DECEASED) AND OTHERS (Defendants) .* 
Order in Counctl—Not in accordance with report of Judicial 
Conmittee— Amendment of. 

The order made formally by His Majesty in Council should 
faithfully represent the advice which the Judicial Committee 
tendered to His Majesty. A petition made by the appellant 
for amendment of Order in Council to bring itin accordance 
with the report mace Py the Judicial Committee was accord- 
ingly allowed, 

PETITION for amendment of Order in Council determining this 
appeal 

The facts of the case appear from the judgment. : 

W. Wallach, for the appellants. 

L. de Gruyther, K. C. and S. Hyam, for the respondents. 

The following judgment was delivered by 


LORD DUNEDIN.—This petition is presented under somewhat 
péculiar and unsatisfactory circumstances. In the recent appeal of 
Musammat Lajwanti, and otHers, judgment was pronounced in which 
their Lordships said that they would humbly advise His Majesty to 
allow the appeal and pronounce judgment in favour of the plaintiff, 

* P, C. A. No. 60 of 1922, 
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CIVIL That by the expression “ plaintiff,’ their Lordships designated 

Musammat Lajwanti alone without the addition of the other 

appellants, is made perfectly clear not only by the use of the singular 

LAJWANTI and not the plural, but also by a sentence in the judgment in which 
SATR their Lordships, after narrating the claim and suit of the Musammat, 
CHAND. added, ‘‘ Certain persons who might have been respondents backed 
Tord up the plaintif and wcre added as plaintifs, a very unnecessary 

Dunedin. proceeding, as no decree could pass in their favour.” No represen- 
tation was made to their Lordships as to their being any error in 
this. 

l On the judgment being presented to His Majesty in Council 
for embodiment in the foņmal orde1, the word “ appellants ” in the 
plural was used. The plaintiff and appellant, Musammat Lajwanti, 
now presents this petition to have the order made rescinded and 
an order pronounced in favour of herself alone. Now in ordinary 
circumstances this petition would be granted as a matter of course. 
It is the duty of their Lordships to see that the order which His 
Majesty makes in Council faithfully represents the advice which in 
the judgment they have said they would humbly tender to him. 


But the petition: is opposed by the other appellants. The 
counsel who at the hearing pleaded the case of the Musammat now” 
appeais for these other appellants and points out that the Musammat 
herself in her original pleading had set forth that by arrangement 
between her and three other appellants she was to take only three- 
fifths of all she recovered, the other two-fifths going to them ; and it 
is further alleged that the Musammat herself has not authorised this 
petition. An affidavit is presented to that effect. It is met by 
counter affidavits. 

Their Lordships disregard the affidavits on both sides. They 
are quite contradictory and it is impossible to determine what the 
truth is. 

Their Lordships have no doubt that the prayer of the petition 
must be granted in so far as it prays to. have the Order in Council 
made to conform to the judgment pronounced. Even had the facts 
now brought forward been clearly set before their Lordships, it 
would not follow that the judgment would have been altered. It. 
is out of the question that persons who assert that fhey have a 
derivative interest in the stake of a suit can, by getting added as 
plaintiffs, be associated in a decree in favour of the person who has 
the only real title The respondents have an interest in this as well 
as the plaintiff. At least itis safe to say that no decree would 
have been granted in favour of all the appellants jointly unless there 
had either been a consent signified by the respondents or a legal 
conveyance or assignment, produced Wy the real plaintiff, of a share 
of the subjects of the suit. 


At the same time their Lordships wish to do justice and not 
to allow anyone to take advantage of a slip in order to appropriate 
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to himself property that is not fairly his. Their Lordships will 
therefore humbly advise His Majesty to rescind the order complained 
of and to pronounce judgment in favour of the plaintiff Musammat 
Lajwanti alone, but with the addition that this judgment is to 
be without prejudice to the appellants other than Lajwanti te 
recover in respect of any conveyance or assignment made or of any 
contract to convey or assign, such sbare of the property 1ecovered 
under the judgment as may appertain to them in respect of such 
conveyance, assignment or contract. 


As their Lordships think that both parties were in fault, there 
will be no costs of the petition. 


Order rescinded. 
T. L. Wilson & Co.—Solicitors for the appellants 
Hy. S. L. Polak.—Solicitor for the respondents 
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BALRAM DASS FAKIR CHAND (Plaintif) 
; VETSUS 


THE GREAT INDIAN PENINSULA RAILWAY 
COMPANY (Defendant) * 


Indian Railways Act-—Risk-Note Form B—Loss of goods—‘ Wilful 
neglect’, whether Ry. company guilty of—Waggon sealed with 
paper, string and wax. 


In a suit for compensation against the Railway company for 
failure to leliver the goods which were consigned under Risk- 
Note Form B, it was established that the waggon containing 
the goods was scaled only with 'paper, string and wax, that 
the seals had been found to be broken ata station on the 
line of the contracting Railway company and the door 
was found open, feld, that the contracting Railway com- 
pany had succeeded in proving loss but was guilty of ‘ wilful 
neglect’ and, therefore, plaintiff’s claim must be allowed. 


B. N-W. Ry. v. Manorath Bhagat Dhian Ram, 22 A. L. 
J. R., 1035 and Bengal and North-Western Ry. Co. v. Haji 
Mutsaddi, 7 A. L. J. R., 833, relied on. 


Where in answer to the inquiries made by the plaintiff the 
contracting Railway company persisted in replying that they 
had delivered the goods to the transhipping Railway, but there 

" was no justification for making these statements which were 
found to be made without” proper enquiry, held, that even if the 
intention of the Ry. company’s statement was not to direct the 
plaintiff on the wrong track deliberately, it was almost certain 

* S. A, No, 607 of 1923. 
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p. 
CIVIL to have that result. Such a conduct of the negotyations upon 
~ a claim called for the strongest condemnation. 








> SECOND APPEAL from a decree of J ALLSOP EsQ., District 
D N Judge of Ghazipur, reversing a decree of BaBU RAJA RAM, Addı- 
CuanbD tional Subordinate Judge of Ballia. 
THE CERAT M. L. Agarwala, for the appellant. 
INDIAN Ladli Prasad Zutshi, for the respondent. 
PENINSULA . 
RAILWAY The judgment of the Couit was delivered by 
PN Boys, J.—In this case a firm called Balram Dass Fakir Chand, 
Boys, J» carrying on business at Rasra in the district of Balla, sued the 


G. I. P. Railway Company for compensation to the amount of Rs. 
1,271/8 on account of the price of two bales of yarn with interest 
thereon on the allegation that they delivered these goods to the 
G. I. P. Railway Company at Victoria Terminus at Bombay to be 
transported to and delivered at Rasra in the district of Ballia and 
that the Railway company failed to deliver the goods in accordance 
with their contract. A 

It is admitted that the goods were sent under the owner's risk- 
note B. That risk-note is no longer in current use but with that 
fact we are not concerned; nor with the question of what may bee 
the effect of our interpretation of the old rules on any new risk- 
notes that may now be in force. 


It is clear that prima facté the plaintiff was entitled to recover 
damages against the railway company and the railway company could 
only escape by proving that they are freed from responsibility by 
the risk-note form B. Next itis clear that it is for the railway 
company to establish “loss”. 


The first court held that no loss was established. The lower 
appellate court held that the railway had succeeded gn proving loss. 
On this point we are inclined to agree with the lower appellate 
court though not for the reasons stated by it. 


It appears established by the evidence of Mahadeo, a foreman 
at Victoria Terminus, that he put these bales into a waggon No. 
7662 and sealed it; that the waggon was sealed for transit to 
Allahabad City which means that 1t was a complete waggon which - 
would not, except under very exceptional circumstances, “be opened 
in the ordinary course of railway business until it arrived at Allahabad 
City. The waggon was then sent to Wadi junction and attached to 
a train which was there made up for Allahabad. Mahadeo, the 
foreman, further states that in that waggon he placed 43 packages. 


The next information we have is that ata station called Pachora 
on the G. I. P. Railway, the guard noticed that the doors of the 
waggon were open and of course the seals broken. As to the 
nature of these seals we shall haye something to say presently.. He 
drew the attention of this toa railway servant, Chintaman Gopal, 
who is described asa number taker. Apparently this was not the 


OQ 
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only waggoh of which the seal had been broken because Chintaman CIVIL 
received instructions from the guard to re-seal a number of waggons 1925 
including this particular waggon. Chintaman says in his evidence —— 
that the ticket on the waggon indicated that there were only 38 , BALRAM 


DASS FAKIR ° 


packages in the waggon, but we think that there is no doubt that the CHAND 


evidence of Mahadeo, the loading foreman, at Victoria Terminus, to v. 
the effect that he put in 43 packages, evidence which is supported re tre 
by his registers, should be accepted. PENINSULA 


Nothing further appears to have been done at Pachora at all, Pate 


but later at Allahabad the packages were counted and it was found 
that there were only 38. They were recounted at Allahabad because  4e¥5 J. 
of the transhipment that was necessary if they were to go by the 

B. N-W. Railway to Rasra. It is further established that at 
Allahabad, amongst the 38 packages found in the waggon, there 

were not to be found the two bales belonging to the plaintiff which 

Mahadeo had put in at Bombay. 


The railway’s case, therefore, 1s a case of “loss”; that having 
established that they put the bales into a waggon that was sealed 
at Victoria Terminus for Allahabad and having established that 

a those packages were not in the van at Allahabad and that the seals 
had been found to be broken at Pachora and the door open, they 
have proved that the packages have been lost. 


It was suggested to us at one time that there was nothing to 
show how the waggon might have been handled or the packages 
handled at Wadi junction or anywhere else en route: that the packages 
might have been taken out inadvertently and possibly sold by the 
railway company as unclaimed property in which case the price 
would still be in their hands but we do not think that this would be 
a justifiable assumption against the railway. They could not be 
expected to pfoduce a witness from every station to say that the 
packages had not been handled at the station or the seals broken. 


We hold, therefore, that the inference which the railway asks us 
to draw that they have established “ loss ” is an inference which we 
ought to draw, though, as we have said, for reasons other than those 
stated by the lower appellate court. 


But we feel that we cannot and should not leave this part of 
the case without expressing the strongest disapproval of the way in 
which the Railway Company treated the claim of the plaintiff at 
the outset. The Company deliberately replied to the plaintiff that 
they had duly delivered his goods to the East Indian Railway and 
this statement they made not merely by inadvertence once but 
deliberately repeated a second and a third time. We have neither 
been shown nor have we fourd any evidence to justify these letters, 
and even if the statement was not known by the Company’s servants 
to be false, it was at least made without any proper inquiry and with 
most reckless disregard of the truth. If the intention of it was not 
deliberately to direct the plaintiff on to the wrong track, it was 





648 HIGH COURT [A. L. J. R. 


e 
CIVIL almost certain to have that result. Such conduct of theenegotiations 
ioan upon a claim calls for the strongest condemnation. 

me The next question is whether the plaintiff has established wilful 
BALRAM j i coe ; . 
= Dass Fakir neglect by the railway administration or by its servants so as to 
CHAND justify him ın claiming that the railway company are not free, even 

os under the terms of the risk note, from responsibility. This plea of 
THE GREAT : 

INDIAN wilful neglect has been taken all through and we may refer to 
PENINSULA clause 8 of the grounds of appeal to the lower appellate court. The 
a lower court appears not to have dealt with this plea at all but it is 

open to us to deal with it as we have all the materials before us. 

Boys, J 





It is in the evidence of the guard that some twoor three days 
before, as is shown by an entry in his journal, the seals of waggons 
on his train were found to be broken in very similar circumstances. 
It is also clear from cases to which we will refer that the finding of 
broken seals is, to put it atits lowest, at least not an uncommon 
incident. 


The question, therefore, arises whether the railway were not 
guilty of wilful neglect in sending a waggon hundreds of miles during 
which the train would have to travel at night and stop at all sorts 
of sidings, sealed only, as we have it established in the evidence of | 
Mahadeo, the loading foreman, with paper, stiing and wax. 


Even if a finding in similar circumstances had not previously 
been arrived at by this court, we should have been inclined to hold 
that this was wilful neglect on the part of the railway In support 
of this view we need only refer to B. N-W Railway v. Manorath 
Bhagat Dhian Ram (*) and Bengal and North-Western Railway 
Company v. Hafi Mutsaddi (*). We hold, therefore, that there 
was “wilful neglect” by the company and that this appeal should 
be allowed and we accordingly allow it with costs. 

Appeal allowed 

(1) [1924] 22 A L. J. R., 1035. (2) [1909] 7 A. L. J. R., 833. 


es, 


CIVIL NET SINGH AND OTHERS (Applicants) 


1926 VErSUS 


ee THE RECEIVER or THE ESTATE or GAJRAJ SINGH 
ipae AND ANOTHER (Opposite party) .* 


Aa Provincial insolvency Act, section 28—Provisions of —Altenution 
reread by insolvent ajter adjudicution—When property not vesting in 
Recetver—Expressions “ attachment and sale ” and“ attachment 
or sale’, meaning of—Bundelkhand Alienation of Land Act 
(HI of 1903), sections 16 and 17A—ApPplication of —Civil PYo- 
cedure Code, section 72—Why inapplicable. 
Where a District Judge, relying on section 16 of the ,Bun- 
delkhand Alienation of Land Act, refused to get aside certain 


* F. A. F. O. No, 161 of 1924. 
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alienations made by an insolvent after adjudication on the 
ground that the particular property did not vest in the Receiver 
and it appeared from the papers on the record that the property 
was property to which the provisions of the Bundelkhand Alien- 
ation of Land Act of 1903 applied, keld, dismissing the appeal 
preferred by one of the chief creditors of the said insolvent, that 
in view of the fact that the property ın question could not be 
attached and sold in execution of a civil court decree, it followed 
that the property was exempted from attachment and sale 
within the meaning of section 28 of the Provincial Insolvency 
Act. Nagindas Bhukhandas v Ghelabhai Gulabdas, 1. L. Ru 
44 Bom., 673, Sagar Mal v. Rao Girraj Singh, I. L. R., 39 
All., 120, Kalka. Das v. Gajju Singh, I. L. R., 43 All, 510, 
Sardarnt Datar Kuar v. Ram Ratian, I, 1. R., 1 Lahore, 192 
and Mauji v. Gir dhari Lal, I. 1. R., 2 Lahore, 78, referred to 
and explained. ' 

As a notification under section 68, Civil Procedure Code, has 
‘been issued in these Provinces, which is not the case in the 
Punjab, therefore section 72 is wholly inapplicable here, 

[The expressions “ attachment and sale ” and ‘‘ attachment 

ə or sale,” interpreted by SULAINAN, J. ] 

The policy of the Legislature seems to be that properties 
which cannot be attached and sold do not vest in the receiver, 
There is no injustice in this, for, when creditors cannot recover 
their debts by sale of the properties, they suffer very little if 
their representative, the receiver, cannot realize the debts out 
of such properties —Per SULAIMAN, J. 


First APPEAL from an order of H. J. BELL Esq, District 
Judge of Jhansi. 


St C. Thom psen, for the appellants. 
The respondent was not represented. 
The following judgments were delivered :— 


DANIELS, J.—This is an appeal against an order of the District 
Judge of Jhansi refusing to set aside two alienations made, by the 
insolvent after adjudication on the ground that this particular property 
does not vest in the receiver The learned District Judge's order 
is so brief as to hardly amount to a judgment at all. He does not 
specify the nature of the property or give any reasons why it does 
not vest. He merely refers to a previous order of his which was 
passed on an application to prosecute the insolvent under section 69 
and which has no bearing on this question. From other papers on 
the record, however, it appears that the property is property to 
which the provisions of the Bundelkhand Alienation of Land Act of 
1903 apply. The appellant before ustis the principle creditor of the 
insolvent. The learned Distriet Judge relied on section 16 of the Bun- 
delkhand Alienation of Land Act which says that no land belonging 
to a member of an agricultural tribe shall be sold in execution of 
any decree made after the commencement of this Act. Sub-section 


CIVIL 


1925 
NET SINGH 
v. 
GAJRAJ 
SINGH. 


Daniels, J. 
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CIVIL (5) of section 28 of the Provincial Insolvency Act provides that the 
ne property vesting in the receiver shall not include any property 
which is exempted by any enactment for the time being in force 
NET SINGH from liability to attachment and sale in execution of a decree. The 

Gayray appellant relies on two decisions of the Punjab High Court Sardarni 

sincH. Datar Kuar v. Ram Rattan (') and Mauji v. Girdhari Lal (*). In 
the latter of these cases the learned Judges held that notwithstand- 
ing a similar provision in the Punjab Alienation of Land Act, pro- 
perty of this kind did vest in the receiver. With all respect we are 
unabie to follow the reasoning of this judgment. If we ask the 
question, could this property have been attached and sold in execu- 
tion of a civil court decree ? The answer, in view of section 16 of 
the Bundelkhand Alicnation of Land Act, must be ‘ No’. It follows, 
therefore, that this is property which is exempted from attachment 
and sale within the meaning of section 28 of the Provincial Insolvency 
Act. We are, therefore, unable to accept this appeal which we 
accordingly dismiss. We make no order as to costs as the respond- 
ent is not represented. 


I 932 5 





Daniels, J. 


AE SULAIMAN, J.—I agree and would only like to add a few wards 

with regard to the rulings that have been cited. The case of A 
Nagindas Bhukhandas v. Ghelabhai Gulabdas (?) is not directly in 
point because in that case the question turned on the express pro- 
visions of section 4 of the Provident Funds Act (No. IX of 1897) 
which make the deposit not liable to attachment and say that the 
receiver will neither be entitled to it nor have any claim on it. 
Similarly the case of Sagar Mal v. Rao Girray Singh (*) may be 
said to be not directly in point because there the question was 
whether the occupancy holding vested in the receiver. The decision 
turned to some extent on the provisions of the Agra Tenancy Act. 
That case, however, is helpful to this extent that even under the 
provisions of the Agra Tenancy Act there is no express prohibition 
against attachment and all that section 20 says is that the tenancy 
is not transferable in execution of a decree of the civil or revenue 
court. In the same way the Full Bench case of Kalka Das v. 
Gajju Singh (©) may be helpful. 

The case of Sardarni Datar Kuar v. Ram Rattan (*) is also 
distinguishable because there the learned Judges of the Lahore 
High Court came to the conclusion that under section 72, Civil 
Procedure Code, a civil court has power to make a temporary alien: 
ation of the property. 


Itis unnecessary to express any opinion as to whether a civil 
court can order the collector to take steps as provided in the section 
or whether it can only authorise him if he himself represents to the 

(1) [1920] I, L. R., 1 Lahore, 192. 
1921| ‘I. L R., 2 Lahore, 78, 


I 
2 
3 1312] Ww. L. R., 44 Bom., 673. 
4 1916] I. L. R., 39 AIl, 120. 

) [1921] I, L. R., 43 All., gro. 
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court. It is quite sufficient to say that in these Provinces a noti- CIVIL 
fication under section 68, Civil Procedure Code has actually been 
issued, which apparently is not the case in the Punjab, and that, 


therefore, section 72 18 wholly inapplicable here, - NET ne 


The case of Mauji v. Girdhari Lal(*) is certainly im point ee 
because the corresponding sections of the Bundelkhand Alienation — 
of Land Act (No. HI of 1903) and the Punjab Alienation of Land S#laman, J. 
Act are identical in language. The learned Judges of Lahore have 
held that there ıs a difference between the expression ‘ attachment 
and sale’ and the expression ‘ attachment or sale’, and that inasmuch 
as there is no prohibition against attachment of properties, the case 
does not fal! within section 28 of the Insolvency Act.” 





In the first place, I would like to point out that the conjunction 
‘and’ is not always used in its cumulative sense. The words that it 
joins need not ‘always be taken together but may also be taken 
individually ; for example, the sentence ‘ sales and gifts of occupancy 
holdings are prohibited’ does not mean that sale and gifts are to be 
taken together, but it means either of them individually. fhe 
sentence is a perfect equivalent of ‘sales or gifts etc. are prohibited’. 


w if the expression ‘attachment and sale’ is to be given an 
altogether different meaning from the expression ‘attachment or 
sale’, then there may be some difficulty in applying that portion of 
section 28, sub-clause (5) of the Insolvency Act which mentions 
property exempted by the Civil Procedure Code from liability to 
‘attachment and sale’ for the proviso to section 60 of the Code 
speaks of ‘attachment or sale’. 


With great respect to the learned Judges of the Lahore High 
Court, I would say that the learned Judges, in their anxiety to 
avoid giving to the word ‘and’ the meaning of the word ‘or’ have 
attached to itthe meaning which an expression like ‘and also’ or 
‘as well as’ would have. Their interpretation of the section is that 
only property which is exempted from liability to attachment and 
also exempted from liability to sale does not vest in the receiver. 
With great deference I would say that the fallacy consists ın suppos 
ing that the expression “exempted from’ governs the two words 
‘attachment’ and ‘sale’ whereas it really governs only one word 
‘liability’. There is, therefore, no justification for splitting up the 
clause as if it read ‘ exempted from liability to attachment and also 
exempted from liability to sale’. 


The position is in no way improved by considering that the 
words ‘ attachment and sale’ are indissolubly connected together. 
If.this be so, then they together indicate the continued process of 
attachment followed by sale, that is, sale with attachment as dis- 
tinguished from sale without attachment. Surely if a process con- 
sists of two steps and either of those steps is missing, the complete 

(1) [1921] I. L. R., 2 Lahore., 78, 
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CiViL process itself is absent. Property which cannot be attached (though 
sold) or which cannot be sold (though attached) cannot obviously 
be ‘attached ang sold’. The Bundelkhand property is admittedly 
NET SINGH not liable to be sold in execution. If one condition is not fulfilled, 

Gajraj © it is obvious that both the conditions taken together cannot 

SINGH, be said to be fulfilled. Ifa property is not liable to be sold, 
it is certainly not liable to be attached and sold If ‘liability to attach- 
ment and sale’ is a narrower expression than ‘liability to attachment 
oy sale’ then the negative expression ‘non-liability to attachment 
and sale’ assumes a wider scope than the negative ‘non-liability to 
attachment or sale,’ and all properties within this wider compass 
would be exempted from vesting in the receiver. 





1925 








Sulaiman, J. 


The matter becomes abundantly clear if we ask ourselves the 
question “Is this property ‘liable to attachment and sale”? The 
answer cannot possibly be in the affirmative. It must be in the 
negative, and if the answer is ‘No’, the property is exempted from 
liability to ‘attachment and sale’ and, therefore, does not vest in the 
receiver at all. 


The policy of the legislature obviously seems to be that 
properties which cannot be attached and sold do not vest in the 
receiver. There is no injustice in this for when creditors cannot @ 
recover their debts by sale of the properties, they suffer very little 
if their representative, the receiver, cannot realise the debts out of 
such properties. The same protection seems to haye been intended 
for members of the agricultural tribes in Bundelkhand as extends 
to tenants of non-transferable tenancies in the Agra Province. In 
neither case the property is saleable in execution of any decree 
Itis, therefore, not available for the creditors and, therefore, it 
does not vest in the receiver. This view finds support from section 
17 (A) of the Bundelkhand Land Alienation Act under which 
provision is made for the realization of decrees for arrears of revenue 
and arrears of profits, and not for civil courts’ decrees. 

Appeal dismissed 
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KALI CHARAN SINGH AND OTHERS (Plaintiffs) ee 
Versus ' 1925 
BAGESHRA KUNWARI AND OTHERS (Defendants) .* Way, 19. 


Civil Procedure Code, section r1—Res judicata—Doctrine of, when 
». , e * . rt BOYS, J. 
not applicable— Plea raised in subsequent swuit—Failure to adopt Asuy- 
it in previous suil, WORTH J 


In a suit brought by the plaintiffs alleging themselves to be 
the presumptive reversionary heitis of one M against the widow 
in possession and against certain transferees from her, the 
defendants pleaded that the plaintiffs were not the next 
reversioners. ‘The Subordinate Judge found that there was a 
nearer reversioner but on plaintiffs’ contention that the defend- 
ants were debarred from taking advantage of the plea now 
put forward as they (defendants) had failed to adopt it ina 
previous suit brought by plaintiffs’ father as next reversioner, 
he held that the matter was res judicala and consequently 
decreed the suit. In appeal, however, the District Judge, being 
of opinion that the doctrine of res judicata did not apply, 
dismissed the suit on the finding of fact. On plaintiffs’ 
appeal to the High Court, held: 

(1) that the defendants’ failure, in the first case, to raise 
the plea against the father of the plaintiffs that he was not 
the next reversioner was not in any way res judicaia as regards 
the present suit. Kesho Prasad v. Sheopargash, 19 A. L. J. R., 
749, distinguished. 

(2) that as the question of fact did not come up before the 
District Judge and the legal question of res judicata was the 
only one argued, the District Judge was entitled to disregard 
the former question. 


e 

(3) that neither the ruling in Anand Kunwar v. The Court 
of Wards, I. L. R., 6 Cal., 764, nor any principles invoked in 
that ruling supported the proposition that a more distant heir 
may sue where the nearest reversionary heir is a minor, The 
more distant reversioners are in a position to appear and sue 
as the next friend of the minor and that is the method of law 
prescribed for enabling a minor to assert his rights. 


SECOND APPEAL from a decree‘ of A. G. P. PULLAN ESQ., 
District Judge of Benares, reversing a decree of MAULVI ALI 
AUSAT, Subordinate Judge of Jaunpur.| 


Iqbal Ahmad and Haribans Sahat; for the appellants. 
Kailas Nath Katju, for the resporidents. 
” The judgment of the Court was delivered by 


ASHWORTH, J.—This second appeal arises out of a suit brought Ashworth, J. 
by certain peisons alleging themselves Ito be the presumptive rever- 
* S. A. No. 740 ee 


| 


XXIII. 83 R. 
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CIVIL elonary heirs of one Makundi Singh against the widow iņ possession 
and against certain transferees from the widow. 





1925 
N Amongst other points taken up in defence, it was urged that the 
Caran Plaintiffs-appellants were not the next reversioners. The Subordinate 
SINGH Judge of Jaunpur framed an issue on this pleading and decided it in 
eer favour of the defendants, namely, he held that there was a nearer 


KuNwaRI, reversioner, one Jangbahadur, grandson of Makundi Singh. The 
=n plaintiffs, however, pleaded that the defendants were debarred from 
ASARO d taking advantage of this plea because in a previous suit brought by 
their lather as next reversioner against the widow and against 
transferees of other portions of the estate of Makundi Singh, the 
widow and those transferees had failed to adopt the plea now put 
forward that the plaintiffs’ father was not the next reversioner. 
The Subordinate Judge accepted this plea and held that the matter 

was res judicata. He consequently decreed the plaintiffs’ suit. 
In appeal the District Judge held that the doctrine of res judicata 
did not apply and accordingly on the finding of fact that the plaintiffs 

were not the next reversioners, dismissed the suit. 


In this appeal the first ground taken up is that the Subordinate 
Judge was right and the District Judge was wrong as to the question 
of res judicata. Reliance 1s placed on the Full Bench ruling ofe» 
this Courtin Kesko Prasad v. Sheopargash (') where it was held 
that a question decided between the widow in possession and the 
next reversioner for the time being of the suit would bind the rever- 
sioners suing at a later date the widow on a similar cause of action. 
We distinguish this ruling on the following ground. The ruling 
applied to a party who was, in fact, the reversioner. The present 
appellants wish us to apply the same reasoning to a party who is 
not the next reversioner, in fact, but only a claimant to be such. 
We, therefore, find no authority ior holding that the failure of the 
widow or the transferees in the first case to raise tht plea against 
the father of the present plaintiffs that he was not the next rever- 
sioner would in any way be res judicata as regards the present suit. 


The next ground of appeal taken is that the lower appellate 
court was bound to consider whether the finding of the Subordinate 
Judge on the question of fact, whether Jangbahadur Singh was the 
next reversioner, was correct or not. From the lower, appellate 
court’s judgment we find it/stated thal the legal question of res 
judicata was the only one argued. From this we infer that the 
respondents did not in that appeal before the District Judge ask to 
be heard on the question of fact and we must hold that the matter 
did not come up before the District Judge. He was entitled, 
therefore, to disregard it. 


The only other ground taken up in this appeal was that jane: 
bahadur Singh being a minor at the time of both suits could be 
legally represented in each by the father of the plaintiffs and the 


(1) pigat] 19 A. L. J. R., 749. 
j 


| 


- | 
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plaintiffs themselves respectively Reliance is placed on the Privy 
Council ruling in Rani Anand Kunwar v. The Court of Wards C) 
where it was held that a person who was not the presumptive rever- 
sionary heir but a more distant heir might bring a suit on behalf 
of the reversioners where the presumptive reversionary heir had 
colluded with the widow. An attempt is made tu inter from the 
principles underlying this proposition that a more distant heir may 
sue where the nearest reversionary heir is a minor. Neither the 
ruling nor any principles invoked in that ruling appear to support 
such a proposition and for an obvious reason the more distant 
reversioners are in a position to appear and sue as the next friends 
of the minor and that is the method of law prescribed for enabling 
a minor to assert his rights. Indeed, so far as we are aware, there 
is nothing to prevent the minor suing through a next friend at this 
Stage. 
For the above reasons we dismiss this appeal with costs. 
Appeal dismissed. 
(1) [188r] I. L. R., 6 Cal., 764. 


HAR BHAJAN LAL (Plaintiff) 
VEFSUS 
HAR CHARAN LAL AND ANOTHER [(Defeudants).* 


Contract—Offer of a reward on performance of a condition—Per- 
formance of condilion consitiutes acceptance—Advertisement 
offering reward for discovery of a missing boy—Binding con- 
tract, when. 


e 

A boy of 13 or 54 years having run away from his home, his 
father eventually issued a hand-bill offering a reward in these 
terms'—‘‘Anybody who finds trace of the boy and brings him 
home, he will get Rs. 500.” The plaintiff happened to discover 
the missing lad at a dharamshala and he promptly took him to 
the Police Station where he made a report and sent a telegram to 
the boy’s father saying that he had found his son. Held, that 
thé plaintiff substantially performed the condition of the said 
hand-bill and was, therefore, entitled to the reward. 

Held, further, that the hand-bill was an offer open to the 
whole world and capable of acceptance by any person who 
fulfilled the condition, 


CIVIL REVISION from an order of BABU AGHOR NATH 
MUKERJI, Judge of the Court of Small Causes at Bareilly. 


Katlas Nath Katju, for the applicant. 


* Hazari Lal Kapoor, for the opposite parties. 
* Civ. Rev. No. 2 of 1925. 


CIVIL 


1925 


KALI 
CHARAN 
SINGH 


v. 
BAGESHRA 
KUNWARI 


Ashworth, J. 
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CIVIL The following judgment was delivered by . 
1925 MEARS, C. J.—This application in revision must be allowed, the 
=e decision of the learned Judge of the Court of Small Causes, Bareilly, 


DaN LaL Set aside, and judgment entered for the plaintiff for Rs. 500. It is 
v. a curious case. A young boy of 13 or 14 years, Ram Kishen, ran 
Pee away from his father’s home at Baheri on the 9th of June, 1924. 
LAL. The father eventually issued a pamphlet, offering a reward in these 





terms: —“Anybody who finds trace of the boy and brings him home, 
he wili get Rs. 500.” That is the translation that has been put to 
me as the correct translation, and there seems to be no substantial 
difference about the matter. It happened that one of these band- 
bills came into the possession of the plaintiff, and the plaintiff 
undoubtedly had the boy’s name in his memory. On the 1oth of 
July the plaintiff was at the dharamshala of the Bareilly Junction 
railway station There he saw a boy, overheard part of a con- 
versation, realised that the boy was the missing Ram Kishen and 
promptly took him to the Railway Police Station where he made a 
report and sent a telegram to the boy's father saying that he had 
found his son. The question is whether he had not substantially 
fulfilled the terms offered. The hand-bill was an offer open to the 
whole world and capable of acceptance by any person who fulfilled 
the condition. The real condition of the promise in the hand bill 
was, “I will pay Rs. 500 to any one who finds my son and brings 
him home”. Iam of opinion that the plaintiff substantially per- 
formed the condition and that the judgment of the Small Cause 
Court is extremely artificial. In these circumstances that decision 
must be reversed and there must be a decree in favour of the plaint- 
iff for Rs. 500 with costs. 


Mears, C. J. 


Application allowed 


AEE @ 


CIVIL RUDRA PRASAD PANDE AND OTHERS (Defendants) 


1925 VEI SUS 
MATHURA PRASAD PANDE AND OTHERS (Plaintiffs) * 


Civil Procedure Code, r. 15, Sch. 2 and section 105—Award in a 
Ns: pending sutt—Order suspending award and directing suit to 
ANIELS, J, proceed on merits—Whether revision lies from. 


Objections having been raised to an award made in a pending 
suit, the Subordinate Judge passed an order superseding the 
said award under rule 15, Sch, 11 of the Civil Procedure Code 
and directing the suit to proceed on the merits. On defend- 
ants’ application in revision, held, ¢hat no revision lay at this 
stage as the case had not yet been decided. If the suit ulti. 
mately went against the applicant, it would be open to him’ to 


* Civ. Rev. No. 130 of 1924. 


May, ta. 
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e 
attacke the order under the provisions of section 105 of the CIVIL 
Code. Buddhu Lal v. Mewa Ram, I. L. R., 43 All, e64, = 


referred to and followed. 1925 
CIVIL REVISION from an order of BABU PRIYA CHARAN AGAR ARE 
WAL, Additional Subordinate Judge of Bastı. PANDE 
. v. 
Narain Prasad Asthana, for the APPIAN, - MATHURA 
Surendro Nath Sen, for the opposite parties. PRASAD 
ANDE. 





The judgment of the Court was delivered by 

DANIELS, J.—This is an application in revision against an order 
of the learned Subordinate Judge of Basti superseding an award 
made in a pending case and dirccting the suit to proceed on the 
merits. The parties referred the case to arbitration during the 
pendency of the suit. The arbitrator made an award. Objections 
were filed to this award. The learned Subordinate Judge held that 
those objections were valid objections, and passed an order supersed- 
ing the award under rule 15, schedule II of the Code of Civil 
Procedure. The result is that the suit will proceed as if no reference 
to arbitration had been made; and itis in fact proceeding. A 
preliminary objection is taken that no revision lies under these 
«circumstances as the case has not yet been decided. The Full Bench 
ruling in Buddhu Lal v. Mewa Ram (*) is relied on in support 
of this argument. We find that the exact point raised in this pre- 
liminary objection was recently decided by a Bench of this Court 
in a reported case—Shah Muhammad Fakhruddin v. Rahimullah 
Skah (°). That also was an order superseding an award in a 
pending case. The learned Judges held that it was governed by the 
Full Bench ruling already referred to, and that at this stage no 
revision lay. They further pointed out that ıf the suit ultimately 
went against the applicant, it would be open to him to attack the 
order supersedtng the arbitration under the provisions of section 105 
of the Code of Civil Procedure. Following this ruling, with which 

we agree, we dismiss the present application with costs. 


Application dismissed. 
(1) [1921] I. L. R., 43 All., 564. (2) I. L. R., 47 All., 121. 


NARAIN DUTT TEWARI 
VETSUS 


RUDRA DUTT BHATT AND ANOTHER.* 1925 
Penal Code, section 477A —A pplication of, question of—*“ Intention May, 20. 


to defraud” —W hat amounts to—Order of discharge—When MUKERJI, J. 
° not justified. 
Where, with a view tô obtain an advantage which could not 
be obtained at once ina fair manner, a Bank accountant, 
'” noticing that his Bank might fail any day andit might take 
* Cr, Ref. No. 178 of 1925. 
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years to recover the money deposited by him as security which 
was going to be justly due to him, or that the Bank might not 
be able to pay its debts to the fullest extent, obtained securities 
worth his deposit by falsification of accounts and without the 
higher authorities of the Bank being aware of the fact, and 
the Trying Magistrate, before whom the said Accountant was 
subsequently called to answer a charge under section 477A of 
the Penal Code, discharged him, held, that the order of dis- 
charge was not justified, that there was enough material on 
the record for directing a further enquiry and, therefore, the case 
should be re-tried, 

If together with the intention of deceiving there be an at- 
tempt to obtain an undue advantage, there would be in law an 
intent to defraud. 

[The interpretation by BANERJI, J. put on the word ‘fraud ” 
and various expressions involving the word as used in the 
Penal Code, in the case of Mohammad Said Khan, [1898] 
I, L. R., 2r All., 113, approved. | 


CRIMINAL REFERENCE made by F. CRUIKSHANK ESQ., 
District Magistrate of Almora. 


M. L. Agarwala, for the applicant. 
M. Waliullah (Assistant Government Advocate), for the Crows 


Sir Tef Bahadur Sapru, Hamid Hasan and P. N. Sapru, for 
the opposite parties. 


MUKERJI, J —This is a criminal case on the revision side of 
this court. The court took action of its own accord and sent for the 
record of the case 


It appears that the opposite parties, Rudra Dutt Bhatt and Gauri 
Dutt Karnatak, were two accused persons who were called before a 
Magistrate to answer charges under sections 423 and 477A of the 
Indian Penal Code at the instance of one Narayan Dutt Tewari. 
The learned Magistrate, in a judgment in which he stated the facts 
and the evidence very clearly, came to the conclusion that on the 
facts fuund by him no offence under either of the sections had been 
made out. He accordingly discharged the accused persons Narayan 
Dutt Tewary took the matter to the District Magistrate, and while 
the case was still before him, this court sent for the record. The 
Magistrate, in sending on the record, recorded his opinion that there 
was no case made out under section 423 of the Indian Penal Code, 
but there was enough material before the learned trying Magistrate 
on which he could and should have framed a charge under section 
477A of the Indian Penal Code. 


The case has been very ably argued on either side and the 
question for determination is whether on the facts found, the accused 
persons were entitled to a discharge or whether a charge should have 
been framed and the case tried either by the Magistrate himself or 
committed to the court of session. As in my view the order of 
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discharge was not warranted by the statement of the law, I will 
briefly state the facts as found by the Magistrate, without expressing 
any opinion whatsoever as to whether the facts should be finally 
accepted or not as correct. It will be for the court which finally 
tries the opposite parties to come to conclusions of facts on hearing 
such evidence as may be adduced on behalf of the defence. The 
accused persons, I understand, have already been examined by the 
learned Magistrate. 


The Punjab Industrial Bank opened a branch at Almora some 


time in August, 1922 and it closed its docrs on or about the 6th of ' 


March, 1924. The complainant, Narain Dutt, was appointed 
the cashier on making a deposit as security of asum of Rs. 5,000. 
This money was to bear certain interest, and was repay- 
able on the expiry of 12 months unless of course a fresh contract 
as to security was entered into. Similarly Gauri Dutt, one of the 
opposite parties, was appointed an accountant and he deposited a 
sum of Rs. 1,000 for a period of six months. His appointment was 
made some time in July, 1923 and the money deposited by him was 
repayable some time in January, 1924. The opposite party, Rudra 
Dutt, as the manager of the local branch, made a deposit of a sum 
Qf Rs. 2,000 for a period of 12 months. He was appointed in May 
1922. In spite of his repeated offer to resign and request to be 
relieved, he was obliged to continue in office up to some time in 
Jannary, 1924. Narain Dutt Tewari, on the expiry of the six months 
for which he had made the deposit, brought a suit against the Bank 
for recovery of his money and obtained a decree. In execution of 
it he caused the attachment of certain securities (promissory notes) 
held by the local branch of the Bank and then it was discovered 
that the securities had been transferred. It is this transfer and the 
method by which it was done which forms the subject-matter of 
Narain Dutt’s complaint. 


It appears that there was a firm trading at Almora under the 
name and style of J. Bhatt and Sons, and Rudra Dutt, one of the 
opposite parties, was interested in that firm. Onthe 22nd of Dec 
ember, 1923 an entry was made in the books of the Bank showing 
that J Bhatt and Sons made a deposit of a sum of Ks. 1,000 in the 
Bank. On the same date a debit entry was made against Gauri 
Dutt showing that he borrowed a sum of Rs. 1,000 from the Bank 
and gave by way of security a promissory note executed by himself 
and his father. On the same date promissory notes held by the 
Bank to the value of nearly Rs. 1,000 was sold to J. Bhatt and Sons 
and they transferred the same to Gauri Dutt. It has been found 
by.the Magistrate that as a matter of fact no payment in cash or 
kind was made by J. Bhatt and Sons into the Bank. It has been 
found by the Magistrate that the whole arrangement was really a 
fictitious transaction and the real transaction was this. The deposit 
made by Gauri Dutt was repayable to him on the 17th of January, 
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1924. The doors of the Bank might be closed on any day, it being 
in such a tottering condition. Gauri Dutt and his father gave the 
promissory note as against the deposit and in the meantime got 
back their money in the shape of promissory notes. 


On these findings, briefly stated, the question that the learned 
Magistrate had to decide was whether there was an intention to 
defraud the Bank wıthin the meaning of section 477A of the Indian 
Penal Code. It has been conceded before me and it was conceded 
before the learned District Magistrate that section 423 of the Indian 
Penal Code was probably not applicable. The question is as to the 
applicability of section 477A. That the account-books were falsified 
admits of no doubt. If an intention to defraud is established, there 
would be a case apparently established against the opposite paities 
so as to justify further proceedings. 


Sir Tej Bahadur Sapru with his usual lucidity and clearness has 
put the entire case of his clients before me. He argued that 
the opposite parties had not the slightest interest to injure the Bank 
or any creditors of the Bank to the extent of a single pie. All that 
they were anxious for was to secure their own money which was 
going to be justly due to Gauri Dutt. The Bank was still operating 
though in a very unsatisfactory condition. No undue advantage was 
taken and only a legitimate claim was satisfied. He pointed out 
that the District Magistrate himself expressed an opinion on the 
point as follows :— 

“The extent to which others would be defrauded is no doubt 
somewhat nebulous and uncertain. ” 

Sir Tej Bahadur argued that if in the course of liquidation (the 
Bank has already probably gone into liquidation) it transpired that 
the circumstances in which the Bank was situated Gauri Dutt was 
not entitled as acreditor of the Bank to the entire amount of his 
deposit, there would be civil liability against him and he could be 
made to disgorge the whole or a part of the money taken by him 
under proceedings taken in liquidation. He cited several cases, 
English and Indian 


I have given my best consideration to all arguments and have 
examined the various cases cited In my opinion, which I wish to 
state briefly for reasons already given, viz., the case will “have to be 
re-tried, there is enough materia] on the record for directing a further 
enquiry. Some of the facts as found by the Magistrate have been 
disputed by the opposite parties and it has been expressly stated that 
there were material documents in the opposite parties’ hands which 
would establish their innocence conclusively. In the circumstances 
I will briefly indicate whether in my opinion a case under section 
477A could be held as proved on the facts found by the Magistrate. 


As already stated, falsification of account is admitted. It has 
been established that J. Bhatt and Sons never made a deposit of 
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Rs. 1,000 and were, therefore, not entitled to purchase any securities 
of the Bank. The whole arrangement was one by which Gauri 
Dutt obtained securities worth his deposit without the higher 
authorities of the Bank being aware of the fact. The sole question, 
therefore, is whether in the method adopted there was or was not 
an intent to defraud. That the falsity of the account was made to 
deceive the Bank authorities and the officers of the court in case of 
liquidation admits of no doubt. If together with the intention of 
deceiving there be an attempt to obtain an undue advantage, there 
would be in law an intent to defraud. The casé of Mohammad 
Said Khan (*), decided in this Court as long back as in 1898, is 
in point. BANERJI, J. quoted from Sir James FitzJames Stephen’s 
History of the Criminal Law of England, Vol. II, p. 121, and held in 
the case befure him that whether the wider or the narrower con- 
struction adopted by different courts were adopted, the intention to 
defraud was established in the case before him. In that case a 
Police Head Constable had removed adverse remarks from his 
service roll and fabricated favourable remarks. It was found that 
the object of Said Khan was to obtain an advantage to himself by 
way of advancement in service which he was not likely to gain if the 
dverse remarks were lett on the record I have no doubt that the 
interpretation put by BANERJI, J. was a proper interpretation to put 
on the word fraud and various expiessions involving the word as 
used in the Indian Penal Code. In this case the intention was to 
obtain an advantage which could not be obtained at once in a fair 
manner. The Bank might fail any day and it might take years to 
recover the money. Then the Bank might not be able to pay its 
debts to the fullest extent and some of the money deposited might 
not be realised at all. The mere fact that a sum of Rs. 1,000 was 
going to fall due shortly was really immaterial. The points urged 
by Sir Tej B&hadur are really matters that go to extenuate the 
seriousness of the oftence, and I have no doubt that they would be 
considered (if there be a conviction) when sentence is passed. 


I hold that the order of discharge was not justified and I send 
back the record to the District Magistrate of Almora with the 
direction that it be sent down to the Magistrate who tried the case 
and, in the case of his transfer, to some o.her Magistrate for furthe 
enquiry. 

Case remandca 
Further enquiry ordered 
(1) [1898] I. L. R, at All, 113. 
l 
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AAN SURA LAKSHMIAH CHETTY AND OTHERS (Defendants) 
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, 1925 VEY SUS 
May, 22. KOTHANDARAMA PILLAI (Plaintiff) .* 

LORD Benams transaction— Purchase by husband in name of wife—Pre- 
SUMNER, emplion of benami—Onus of proof—Relevant evidence. 
ee: A purchase in India by a native of India of a property in 
BURGH, India in the name of his wife unexplained by either proved or 
SIR JOHN admitted facts is to be regarded as a Benami transaction by which 

arene the beneficial interest in the property is in the husband 

ee ren although the ostensible title is in the wife, The rule of the law 

LORD of England that such a purchase by a husband in England is 
SALVESEN. assumed to be a purchase for the advancement of the wife, 


does not apply in India, Gopeekrist v. Gungapursatud, 6 Moore’s 
I. A „ 53; Moulvie Sayyud Ushur Ali v. Musammai Bebee 
Uliat Fatima, 13 Mooie’s I. A., 232, Bilas Kunwar v. Desraj 
Ranjit Singh, 13 A. L. J. R., 991, referred to. 

Where the plaintiff alleged that a busband had purchased 
property in the name of his wife for her benefit in performance 
of an ante-nuptial agreement alleged to have been made by 
the husband to settle a house upon her, the onus to prove such 
an agreement lay upon the plaintiff, and, in default of proof, 
the wife must be held to be a Benamidar for the husband, 
Evidence to prove subsequent dealings with the properties on 
the part of the husband or of the wife is material and relevant. 
Ram Narain v. Moulvie Mohammad Hadi, I. L. R., 26 Cal., 
227, referred tn, 


APPEAL from a decree of the High Court of "Judicature at 
Madras. 

The facts of the case appear from the judgment. 

L. de Gruyther, K. C. and E. Raikes, for the appellants. 

K. V. L. Narasimham, for the respondent. 


The following judgment was delivered by ° 


SIR JOHN EpGE.—This is an appeal from a decree, dated the 
15th August, 1922, of the High Court of Madras, which reversed a 
a decree, dated the 31st August, 1921, of the same Court made in 
its Ordinary Original Civil Jurisdiction, which had dismissed the 
suit. 


Sry John 
Edge. 


The suit in which this appeal has arisen was brought in the 
High Court of Madras on the'19th November, 1918, by the plaintiff, 
a minor, by his next friend, against the Official Assignee of Madras 
and three money-lenders. One of the money lenders died, and his 

* P. C.A. No, 8 of 1924. 


1 * 


J 


VOL. XXIII. | PRIVY COUNCIL 663 


legal representative was brought on the record as a defendant. The CIVIL 
plaintiff is the respondent in this appeal. z RE 


The plaintiff is the son of V. S. Chockalingam Pillai, a Hindu mE 
of the Villala caste, by his wifc, Lakshmi Ammal, who died before {AKSHMIAH 
the suit was brought. The plaintiff is the sole heir of his late | CHETTY 
mother, and he claims the property to which the suit relates as her kOTHANDA. 
heir. On the 30th September, 1918, the plaintiff's father, Chocka- RAMA 
lingam, was adjudged insolvent by the High Court of Madras under PILLAI. 
the Presidency Towns Insolvency Act, 1909, Act IIJ of 1909. The 97 John 
plaintiff claims in his suit, with other reliefs, a declaration that a Edge. 
piece of land with a dwelling-house and buildings thereon, being 
Nos. 4 and 5, Nainiappa Naick Street, are his exclusive property as 
the heir of his mother, and that his father, Chockalingam, had no 
beneficial or other interest in those properties, which could have 
vested in the Official Assignee or have been assigned by him in 
mortgage. 4 and 5, Nainiappa Naick Street will, in this judgment, 
be referred to as the property in question. 

The land, and buildings then thereon were purchased by 
Chockalingam on the 12th May, 1909, and by the sale-deed were 
conveyed by the vendors to Lakshmi, who had been married to 

“thockalingam some years previously. The question upon the 
answer to which this suit depends is whether Chockalingam had 
purchased that property in 1909 for his wife Lakshmi in performance 
of an ante-nuptial agreement alleged to have been made by him to 
settle a house upon her, or whether the purchase was made in her 
name as benamidar for Chockalingam. There can be no doubt now 
that a purchase in India by a native of India of property in India in 
the name of his wife unexplained by other proved or admitted facts 
is to be regarded as a benami transaction by which the beneficial 
interest ın the property is in the husband although the ostensible 
title is in the wife. The rule of the law of England that sucha 
purchase by a husband in England is to be assumed to be a purchase 
for the advancement of the wife does not apply in India.: See 
Gopeekrtst yv. Guugapursaud (*), Moulvie Sayyud Ushur Aliv. 
Musammat Bebee Ultaf Fatima (*) and Bilas Kunwar v. Desraj 
Ranjit Singh (°). If the plaintiff failed to prove that ante-nuptial 
agreement and that it was in performance of it that the property 
in question was purchased by Chockalingam in Lakshmi’s name, 
his suit fails. 


Chockalingam has not been called by either side to give evidence 
in the suit,and his absence from the witness-box has not been 
satisfactorily explained. 


” The facts, so far as they, can be ascertained by their Lordships 
from the record, are as follows :—Chockalingam and Vinayatheertha 
Pillqgi, who died in 1898 or in 1899, were trading as pea merchants 


1) [1854] 6 Moore’s I. A., 53. 
2) [1869] 13 Moore’s I. A., 232. 
(3) [1915] L. R., 42 I. A., 202 ; S. C., 37 All., 557; 13 A. L. J. Rọ, 991. 
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ın partnership at 6, Mint Street, in Madras. When that» partnership 
commenced their Lordships do not know. It does not appear what 
the interest of the partners respectively was in the house, 6, Mint 
Street, or in the partnership. But 6, Mint Street was the property 
of the partmership. Vinayatheertha left surviving him two young 
children, a son Vadivelu, who was living when the witnesses were 
giving their cvidence in the suit, and a daughter Lakshmi, and his 
mother Kathayee, who gave evidence in this suit. After Vinaya, 
theertha died, his muther Kathayee carried on the family business in 
partnership with Chockalingam at 6, Mint Street, and Kathayee and 
the two young children of Vinayatheertha continued to live in that 
house together with Chockalingam Chockalingam marred Lakshmi, 
according to the plaint in or about 1907, or, according to the evidence 
of witnesses who were relations of Lakshmi, in 1909. At the time of 
the marriage Chockalingam had two wives living, one of whom was living 
with him, and he also had a son living. According to the evidence of 
Kathayee and two relations of Lakshmi, if it may be credited, when 
Chockalingam asked for Lakshmi in marriage, Kathayee, acting on 
the advice of relations, said to him that she would give him Lakshmi 
in marriage if he would make a provision for her, but not otherwise, 
and asked him what provision he would make for Lakshmi, and he 
said that, if the Mint Street house were sold, another house mig 
be purchased and be given to Lakshmi. Thereupon she, Kathayee, 
gave Lakshmi to Chockalingam in marriage. That was the ante-nup- 
tial agreement which is alleged by the plaintiff to have been made. 
A railway company was negotiating for the purchase of the Mint 
Street house, and purchased it for the price of Rs. 10,315-8 from 
Chockalingam and Kathayee, and paid the price to them. It is to 
be presumed that the money then paid by the railway company to 
Kathayee was, or part of il was, received by her for and on behalf 
of her grandson Vadivelu, who does not appear te have had any 
other person to look after his interests. 


In 1904 Chockalingam had purchased, apparently with his own 
money, bouses 12 and 13, Memorial Hall Street, in Madras, and he, 
in 1909, mortgaged those houses for Rs 9,000, and their Lordships 
consider it probable that Chockalingam, on the 12th May, 1909, had 
other property apart from his interest in the pea dealing partnership 
and in the Mint Street house, and there is no reason shown why all 
the purchase money of the property in question was not Chocka- 
lingam’s own money Certainly none of it is shown to have been 
Lakshmi’s. 

Mk. JUSTICE PHILLIPS, who tried the suit, did not believe the 
evidence that there had been an ante-nuptial agreement, and he found 
that the purchase of the property in question on the 12th May, 1909, 
in the name of Lakshmi was a benami transaction and that she was 
merely benamidar for her husband Chockalingam. MR. JUSTICE 
PHILLIPS in his judgment made a statement with which their Lord- 
ships agree. He said :— 
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G We do not know what really happened to Vinayatheertha’s CIVIL 
property when he died or what share he had in the business ot 
whether really he did leave any property which was undisposed 1925 





of at the date of Lakshmi’s marriage. There 1s no evidence SURA 
about these facts on either side though the plaintiff’s family  LAKSHMIAH 


ought to know all that can be known about this.” CHETTY 
It will be remembered that Vinayatheertha had died in 1898 KOTHANDA- 
or in 1899, and the property in question was purchased in May, RAMA 


1909. MR. JUSTICE PHILLIPS rightly found as to the money Se 
which was invested in the purchase of the property 1n question that Sir John 
if the purchase money did not belong to Chockalingam it did not Lidge. 
belong to Lakshmi, but belonged to her brother Vadivelu. MR. 

JUSTICE PHILLIPS by his decree dismissed the suit. From that 


decree the plaintiff appealed under the Letters Patent. 


The appeal under the Letters Patent was heard by SIR W. S. 
SCHWABE, C. J. and Mr. Justice WALLACE. The CHIEF 
JUSTICE stated in his judgment :— 

that ‘‘ the question to be decided is whether a purchase of pro- 
perty by one Chockalinga, an insolvent, in the name of his 
wife, Lakshmi, was a settlement on her marriage or was a 
benami transaction, she being benamidar for him. The evi- 
dence called was all one way, namely, that the property was 
purchased out of funds belonging 6/11 (six-elevenths) to 
Chockalinga and s/rzr (five-elevenths) to Lakshmi’s infant 
brother Vadivelu, as the heir to his father, formerly a partner 
of Chockalinga,” 
If there yas such evidence as to the respective shares of Chocka- 
lingam and Vadivelu, the attention of their Lordships has not been 
drawn to it, and if there had been such evidence it would not show 
that Lakshmi had acquired a beneficial title to the porperty. Vadi- 
velu was aminor on the 12th May, 1909, and could not make a 
present of his property to his sister, Lakshmi. MR. JUSTICE 
WALLACE agreed with the judgment of the CHIEF JUSTICE. 


They accepted the evidence that the alleged ante-nuptial agree- 
ment had been made and gave the plaintiff the decree which he 
claimed. From their decree this appeal has been brought. 


It would, no doubt, have been prudent on the part of Kathayee 
and Lakshmi’s relations to have insisted before Lakshmi was given 
in marriage to Chockalingam, who was an old man with two wives 
and a son living, that he should agree to settle some property on 
her. It is obvious to ther Lordships that Lakshmi had no property 
of her own. She was not the heir to. any property and could have 
tad no expectations of succeeding’ to any property. Possibly 
Chockalingam may have been asked fo promise to make a settlement 
on Lakshmi, but the question is} Did he agree to do so? It 
appears to their Lordships that most probably the story of this 
alleged agreement to make a settlement was first thought of after 
Chockalingam’s insolvency in order, to save for the plaintiff some 
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part of the property of the insolvent. The property in equestion was 
purchased in May, 1909, and Lakshmi lived until 1912 and if Chocka- 
lingam had agreed to settle the property in question, there was 


. plenty of time in which he could have executed a proper deed of 


settlement upon her. 


In their Lordships’ opinion ıt would be unwise to accept as 
proved such an oral agreement as is alleged on the part of the plaintiff 
except on the clearest and most satisfactory evidence of credible 
witnesses, and afte: giving the most careful consideration to the 
evidence in this suit their Lordships agree with MR. JUSTICE PHIL- 
LIPS and find that Chockalingam did not agree to make any settle- 
ment upon Lakshmi and that she had no beneficial interest in the 
property in question and was a mere benamidar for Chockalingam. 


If it were necessary in this case to ascertain by evidence whether 
her position was that of a beneficial owner of the property in 
question and not that of a mere benamidar for Chockalingam, the 
transaction which will nuw be referred to would be material evidence. 
See Pandit Ram Narain y. Maulu: Muhammad Hadi (*) and the 
cases already cited. The property in question was purchased on 
the 12th May, 1909 On the a2sth July, 1909, Chockalingam and 
Lakshmi jointly gave what was apparently treated as an equitalse 
mortgage tu S. Krishnaswam Ayyangar of the property which had 
been purchased on the 12th May, 1909, in her name, which they 
stated was “in our possession and enjoyment’. On the 30th March, 
1910, Chockalingam and Lakshmi jointly granted a lease of the 
property in question to Sirakalai Pillai. On the 4th December, 1912, 
Lakshmi died. On the 18th March, 1914, Chockalingam on his 
representation that he “is in possession of and js entitled to” the 
property in question obtained in the Registration Department the 
Collector's certificate. On the 2ist F ebruary, 1918, Chockalingam 
mortgaged the property in question to C. Vythialingam Pillai and 
in the deed of mortgage it was stated that he had purchased the 
property in question out of his own self-acquired earnings and was 
absolutely entitled to it. Asto these transactions by Chockalingam 
after the 12th May, 1909, it is only fair to the plaintiff to bear in 
mind that his mothér was, until she died, under the influence of her 


‘ husband Chockalingam, and seems to have had no independent advice, 


and that the plaintiff was a minor of tender years without anyone, 
except his great grandmother, an aged woman. to protect the interest, 
if any, which he may have had. But those transactions show how 
Chockalingam dealt with the property in question. 

Their Lordships do not decide that an ante-nuptial agreement 
may not be orally proved in an Indian case, but they consider that 
it would be unwise of a Judge to act ima disputed Indian case upon 
oral evidence that there had been an ante-nuptial agreement, which 
would in effect be a marriage settlement, unless there was ‘con- 

(1) [1898] L. R., 26 I. A., 38; S. C., 26 Cal., 22, 
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temporaneous written evidence to. corroborate the oral evidence. CIVIL 
In this case there was no such evidence 


1925 
Their Lordships will humbly advise His Majesty that this appeal 


‘ SURA 
should be allowed with costs and the decree appealed against should Laxsamian 


be set aside with costs and the decree of MR. JUSTICE PHILLIPS CHETTY 
be restored. 
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Josselyn & Elwes—Solicitor for the appellants Ca. 
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MIR SUBHAN ALI (Defendant) CIVIL 
VETSUS i 1925 
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Civil Procedure Code, seciton r1—First suit for a declaration of n SE = 
right to a share in property and profits decreed—Second sit LORD SHAW, 


ae ea LORD 
for partition—No res judicata—Grant, construction of—Grantees 


BLANES- 
wengitid their male descendanis—Females excluded. BURGH, 


In 1886 under an Inam certificate a Jagir was confirmed by sate 
the Government of India in favou of two brothers, M and A, MR. AMEER 
(Shia Mohammedans) and was declared to be continued rent ALI. 

free in perpetuity to the grantees and their male descendants. 

M died without a son leaving a widow and daughters. 4 was 

succeeded by his son K and the appellant was the son of K. 

In 1904. the daughters of M sued K fora share of profits of 

the estate for two years and for ‘‘ a declaration that as heirs 

of Af and his widow, they got a half-share in the Jagir and 

that they eare entitled to the use of fruit and fodder from 

the villages”. The suit was decreed for the share of the pro- 

fits claimed and a declaration was granted that, “ the plaintiffs 

have 109-144 of half-share of the Jagir villages in dispute’’. 

In this decree the court held that the words ‘‘ the grantees and 

their male descendants’’ used in the grant only regulated the 

duration of the grant but not the enjoyment of it as between 

the heirs of the grantee and the inheritance devolved under the 

ordinary law in force in the family. The present suit was 

instituted by the daughters of M for partition of their share 

in the estate, The defendant pleaded that on the right con- 

struction of the grant the female descendants of the original 

grantees were excluded from inheritance. Held, by the Privy 

Council, (1) that the grant was confined to the grantees and 
e their male descendants and female descendants had no right 

either to a partition oreto a share of the profits of the estate ; 

(2) but the plaintiffs’ right to a share of the profits having 

„been declared in the litigation of 1904 was res judicata and 

could not be disputed by the defendant; (3) that inasmuch 

* P. C. A. No. 102 of 1923, 


CIVIL 


1925 


MIR 
SUBHAN ALI 





v. 
IMAMI 
BEGUM. 


Lord 
Blanesburgh 


668 PRIVY COUNCIL [A. L. J. R 
e 
as partition was not asked for in that suit, nor was a right to 
claim partition adjudicated upon in that suit, there could be 
no question of res judicata in the plaintiffs’ favour so far as 
their claim for partition was concerned, 


CONSOLIDATED APPEALS from an order of the Court of the 
Judicial Commissioner, Central Provinces. 


The facts of the case appear from the judgment. 
L. de Gruyther, K. C. and J. M. Parikh, for the appellant. 
Sir G. R. Lowndes, K. C and E. B. Raikes, for the respondents 


The following judgment was delivered by 


LORD BLANESBURGH.—The suit out of which these appeals 
arise was brought by the plaintiffs for partition and separate posses- 
sion of their shares in an Inam estate or Jagir in Berar, and for 
payment of their due proportions of the income for the three years 
immediately preceding the institution of the suit in February, 1916, 
The estate now comprises the whole of the two villages of Barmi 
and Dhotra, and three fields in the village of Ganubpur in the 
Murtizapur Talug of the Akola district. The original appellant, Mir 
Subhan Ali, the present certificate holder and in sole possession po 
the Inam, was the principal defendant. 


The trial took place before the Additional District Judge at 
Akola. He, by his decree, dated the 2nd April, 1918, allowed the 
plaintiffs’ claims in full. On appeal, the Court of the Judicial 
Commissioner, Central Provinces, Berar Jurisdiction, by a decree of 
the 5th April, 1921, dismissed the suit so far as it was one for parti- 
tion and separate possession of the Inam, but approved the judgment 
of the Court below in respect of the plaintiffs’ claim to income. 
With the decree of the Judicial Commissioners both parties are 
dissatisfied, and in the present appeal and cross-appeal now consoli- 
dated, the plaintiffs, who were cross-appellants, ask that the decree 
of the Additional District Judge should be restored, while the defend- 
ant, Mir Subhan Ali, the original appellant, asks that the plaintiffs’ 
entire claim should be rejected and their suit dismissed. 


The fundamental question at issue is one of construction, namely, 
whether the beneficial interest in the Inam granted to a common 
ancestor of the parties and continued by the British Government in 
1866 passes under the terms of the grant then made to all the heirs 
of the granlees according to Shia Mohammedan law or whether that 
interest devolves upon male descendants only. There is, however, 
a further question, namely, how far the rights of the parties, what- 
ever otherwise on construction they might have been held to be,’are 
now regulated by a decrec said to be “binding upon the defendant, 
Mir Subhan Ali, and made by the Judicial Commissioners in a suit 
brought by the plaintiffs against, tes altos, the father and pre- 
decessor in estate of that defendant. 
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The facts of the case are not free from complexity, but they have 
been set forth at length and with perfect accuracy in the judgment 
of the Additional Judicial Commissioners. Their Lordships accord- 
ingly will re-state them only so far as is necessary to explain the 
conclusions at which, on the whole matter, they have themselves 
arrived. 


Lands now represented by the estate in question had, from the 
end of the eighteenth century, been held under sunnuds from the 
Government of H. H. the Nizam by a succession of holders in direct 
male descent in a Shia Mohammedan family to which all the parties 
to these proceedings belong. The Extra-Assistant Commissioner 
who, in 1864, inquired into the origin of the grant and the claims 
of the then holders reported that the grant was valid and that its 
enjoyment had been long and uninterrupted. 


“It is not hereditary according to the terms of the sunnuds, 
but practically the grant has been enjoyed by four successive 
incumbents during the space of more than 70 years and has 
assumed that right in a liberal point of view. I think the grant 
should be confirmed and continued to the present claimant and 
his descendants male.” 

~a These proposals of the Extra-Assistant Commissioner were 
supported both by the Deputy Commissioner and by the Com- 
missioner, and to give effect to them the Resident recommended 
that the estate should 
“be continued to the present holder and his male descendants 
in perpetuity.’’ 

On the 3rd December, 1866, this recommendation of the Resi- 
dent was sanctioned by the Government of’ India, and an Inam 
certificate was issued, stating that the grant—one for personal 
maintenance—was 

‘to be continued rent free in perpetuity to present holder and 
his male descendants.” 


The “ claimant ” and “ present holder” so referred to was one 
Munawar Ali, the father of the plaintiffs. To him the Inam certi- 
ficate was issued, and the fundamental question between the parties 
already referred tọ depends upon the true construction of these 
words in it. 


And yet not quite so. For if, as has apparently been assumed 
in the copious stream of litigation which the grant has originated, 
an agnatic line of male descent is for one purpose or another there- 
by prescribed, then on a strict interpretation the grant has long 
since determined, inasmuch as Munawar Ali died in July, 1896, 
leaving three daughters only*—the plaintiffs and another—and no 
son. 

But, as might well be supposed, none of the parties contend for 
this result. Nor has it,in fact, eventvated. It had been brought 
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to the notice of the Extra-Assistant Commissioner in the course of 
his inquiry that Amjad Ali, the second son of the previous holder, 
Muzhar Ali, and a half-brother of Munawar Ali, was in receipt of 
half the income of the estate by a title which Munawar Ali, the 
“ claimant ’’ or “ holder ” made no effort to displace. In the original 
certificate his position was ignored, possibly, by inadvertence. In 
1871, however, the omission was recognised and rectified, and in 
that year Amjad Ali's name was, by Government, entered in the 
certificate as sharer in the estate with Munawar Ali. The effect, it 
has been assumed, is that the grant must be construed as if made 
to Munawar Ali and Amjad Ali and their male descendants in 
perpetuity, or, as a more compendious statement leading in the state 
ot his family to the same result, as if made at an earlier date to 
Muzhar Ali and Ais male descendants in perpetuity. The true 
meaning of these words or their equivalent, therefore, 1s the 
fundamental question in the suit. 

Amjad Ali died in 1880, and his son, Khairat Ali, was, without 
objection, shown in his place onthe certificate as a sharer along 
with Munawa: Ali. The latter, as has already been said, died in 
1896, in the lifetime of Khairat Ali. Of the three daughters 
whom he left, two are the present plaintiffs. The third, Agee 


‘Begum, married Khairat Ali as his second wife. As Munawar Ali 


left no son, Khairat Ali was entered as the sole certificate holder in 
respect of the whole estate. This was objected to by the present 
plaintiffs and by their mother, Mogli Begam, Munawar Ali's widow, 
who survived him They appealed to the Commissioner against 
the order that Khairat Ali was to be sole certificate holder. Their 
claim was, that while the grant according to its terms was only to 
endure so long as the grantee’s male line survived, the estate during 
the subsistence of the grant was to be enjoyed beneficially by all 
the heirs of the grantee, including females, according to Shia 
Mohammedan law. The Commissioner refused to take this view 
of the grant, and he dismissed the ladies’ appeal on the ground that 
women could not succeed to the Inam, which was to be continued 
to male descendants only. Khairat Ah died in 1914, and his eldest 
son by his first wife, Subhan Al, the present defendant, was, in 
due course, entered in the register as certificate holder. His appoint- 
ment as such was once more opposed, as Khairat’s had been, by 
Imami Begum, one of the present plaintiffs Her opposition was 
again overruled. The Inam was to be continued to male descendants 
only. 


The construction placed by the Revenue Courts upon the grant 
has therefore been uniform. But the plaintiffs in the presentssuit 
contend that it is erroneous, and théy rely both as a res judicata 
and on their merits upon decisions of the Civil Courts in which 
their own view of the grant has been accepted. Their Lordships 
may here so far anticipate as to announce that the plea of res 
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judicata will not avail the plaintiffs to the full extent of their claims 
in these proceedings. This fundamental question of construction 
must therefore be decided. It is convenient to proceed at once to 
its consideration. 


Upon it their Lordships feel no doubt that the meaning attributed 
to the words in question by the Revenue Conrts and by the 
learned Additional Judicial Commissioners in the present suit is 
correct. As it seemed to the Judicial Commissioners, so it seems 
to them, impossible to hold that an order that an estate shall “ be 
continued to the male descendants ” of a certain person means that 
it shall be continued to the male and female descendants of that 
person so long as there is no failure of male descendants. It was 
sought in argument before the Board to treat the estate conferred 
as being analogous to a base fee in English law. Such analogies 
are rarely helpful and very frequently they are misleading. But 
here the suggested analogy is non-existent. A base fee is a grant 
in terms general, its limitation in point of duration being due 
only to the fact that the grantor was possessed of no estate 
enabling him to extend the giant, however general its terms, for 
any period subsequent to the extinction of his own issue. But 
Mwe there is no grant at all in general terms. The only grant is 
to the male descendants themselyes—a very limited expression— 
and the word “ to” can have no other than its ordinary meaning 
attributed to it. It cannot be treated as meaning “during the 
existence of” or “ pending the failure of,” and even if the word 
were capable of being so extended, their Lordships would still 
have difficulty in seeing how, from the words, a general grant 
could anywhere be evolved in terms sufficiently wide to include 
female descendants within its scope. 


The learned Trial Judge found such a grant by holding that 
the certificate here was governed by what are known as the Berar 
Inam Rules, and particularly by No. V. of these rules, and that the 
grant must within that rule be treated as having bcen made in 
favour of “direct lineal heirs and undivided brothers ”—an ex- 
pression which would include females. Their Lordships agree with 
the Additional Judicial Commissioneis in thinking that the learned 
Additionaf District Judge erred in attributing to these rules an 
operation universal and unqualified. The rules, it is true, lay down 
the conditions which are usually to accompany an Inam grant, but 
they contain nothing to prevent Government from altering or modify- 
ing any of the conditions in the case of any particular grant. And 
where, as in the present case, the right of inheritance is by the 
ceftificate confined to a particular class of descendants which in its 
exclusion of all females froň enjoyment ıs in terms unambiguous, 
there is no reason known to their Lordships why the grant in these 
terms should not have effect. As regards decisions upon the 
meaning of other grants cited in argument, their Lordships need 
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only say that no authority was brought to their notice which leads 
them to qualify the effect which they attribute to the words of 
grant in the present case. 


So far, therefore, the claim of the plaintiffs, whether for partition 
or for a share of the profits of the estate, is not established. But 
the bearing and effect upon these claims of decrees in previous 
suits brought by the plaintiffs in the Civil Court remains to be 
considered. These are four in number. It will, however, suffice 
to deal in any detail with one of them only—namely, the Civil 
Suit No. 137 of 1904, filed in the Court of the Civil Judge of 
Amraoti by the present plaintiffs against Khairat Ali, and his 
three children by Aziz Begam. The claim there made was for a 
share of profits of the estate tor 1903-04 and for 

‘“a declaration that as heirs of Munawar and his widow, 
Moghli Begam, they got a half-share in the Jagir, and that they 
are entitled to the use of fruit and fodder from the villages.” 


The judgment awarded the plaintiffs a decree for the share of 
the profits claimed, and declared that “the plaintiffs have 109-144 
of half-share of the Jagir villages in dispute.” This decree was 
affirmed in appeal and second appeal. 


“ The entry,” says the Additional Judicial Commissioner in #% 
judgment on the second appeal, 

“regulates the duration of the grant but not the enjoyment 
of it as between the heirs of the grantee, and the inheritance 
devolves under the ordinary Jaw in force in the family. No 
authorities to the contrary have been cited,” 


In the later suits this view was also taken. In the second 
and third the plaintiffs’ share of profits for the years 1904-05 
to 1909-10 were claimed and awarded against Khairat Ali : in the 
fourth and last suit, brought against all the childreħ and widow of 
Khairat Ali after his death in 1914, the claim was for a share of 
the income of IQII-12, and a decree for such share was made 
against the defendants to the extent of the assets of Khairat Ali in 
their hands. 


Now it was not disputed by the defendant before the Board that 
the decision in Civil Suit No. 137 of 1904 was binding as between 
the parties to it and their representatives in interest to the extent 
that the plaintiffs are entitled during life to their defined share 
of annual income, but it was contended that the defendant, Subhan 
Ali, does not claim through Khairat Ali, so that the decree is not 
binding upon him. Their Lordships concur with the learned 
Additional Judicial Commissioners in rejecting this ‘contention. 
The succession of the defendant to, the Inam did not involve a 
re-grant by Government. It was merely a continuance of the grant 
to him in accordance with its originally declared terms. He holds 
the estate burdened with the obligation of recognising the tights of 
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the plaintiffs to the share of income declared by the decree in the 
sult of 1904. 


But no further. In that suit partition was not asked for, and 
their Lordships prefer in these appeals to deal with the question of 
partition as one which was not there decided because it was not 
raised There are grounds on which a decree of partition might 
have been refused to the plaintiffs even by a Court which interpret- 
ed the grant as did the Additional Judicial Commissioners in that 
suit. In their judgment accordingly there can be no question of 
res qudtcata in the plaintiffs’ favour so far as theu claim to partition is 
concerned, and on the view which their Loidships take of the grant, 
that claim cannot, as has already been stated, be maintained. 


Their Lordships in the circumstances can feel no surprise that 
Khairat Ali resisted all claims of the plaintiffs to a share of the 
income of the estate and was unwilling to accept for subsequent 
years the principle of the decree in the suit of 1904. But it is 
right that that position should now, without further question, be 
accepted, and that the plaintiffs should not have imposed upon 
them the burden of instituting successive suits to establish a claim 
which, as between the parties, is no longer open to discussion. 


“w= Their Lordships accordingly think that there should be added 
to the decree appealed from a declaration that by virtue of the 
decree in the Civil Swt No. 137 of 1904, each of the plaintiff is 
during her life and as against the defendant and his successors in 
interest in the property in dispute entitled to 109-288 of half-share 
of the income thereof, and liberty should be reserved after each 
year to apply to have the amount of such income determined by 
further proceedings in the suit and declared in a further decree. 


With that addition to the decree, inserted to spare the parties 
unnecessary expense, their Lordships are of opinion that the decree 
appealed from should be affirmed and both appeals dismissed. 


Their Lordships will humbly advise His Majesty accordingly. 


There will be no order as to the costs of these appeals except 
that in accordance with the Order in Council of the 30th May, 
1924, granting to the plaintiffs special leave to cross-appeal, the 
costs of the defendant of that application must be paid by those 
cross-appellants. 

. Appeals dismissed. 

E. Dalgado.—Solicitor for the appellant. 


T. L. Wilson & Co.—Solicitors for the respondents. 
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HIGH COURT 


RAM BARAN CHAUBE AND ANOTHER (Plaintiffs) 
_  VEFSUS 
BHAGWATI PANDEY AND OTHERS (Defendants) .* 


Mortgage —Mortgagor’s equity of redemptton—Vested in prior 
morigagee by purchase—Claims to redemption by prior mortgagee 
and puisne. morigagee—Prior mortyagee’s clainn as owner of the 
equity of redemption to be preferred—Civil Procedure Code, 
Order 47, ruies I and 2—Provistons of—Order granting review 
of judgment, when without jurisdiction. 


Where the mortgagor’s equity of 1edemption happens to have 
vested by puichase iu a person who is also a prior mortgagee 
and that person as owner of the equity of redemption wants to 
redeem a puisne mortgage while at the same time the puisne 
mortgagee wants to redeem the prior mortgage, the claim of the 
former not as a prior mortgagee but as owner of the equity of 
redemption will be preferred Parasram Singh v. Pandoli, 20 
A. L. J. R., 401, followed. Pal 


Two mortgages were executed, at short intervals, in 1876, by 
D and A, the original owners, in favour of one DD whose 
heirs were represented by the present defendants. Finally, in 
187g, D and A executed, in favour of one PS, a usufructuary 
mortgage. In 1888 the heirs of DD, the prior mortgagees, 
obtained a decree for sale in respect of their two mortgages 
but did not, in their suit, make the usufructuary mortgagee, 
PS, party. Subsequently the present defendants purchased 
the mortgaged property. In 1909 the grandson of PS sold his 
rights to the present plaintiff. In 1921 the present defendants 
sued in the revenue court to eject the present plaintiff describ- 
ing him as a tenant whereupon the latter objected that he was 
really a mortgagee and he was referred by the revenue court 
to the civil court. The plaintiff duly approached the civil 
court fora declaration of title that he was a mortgagee in 
possession, that he was not a tenant of the defendants and 
that he be allowed to redeem the mortgages of 1876. The 
Munsif granted a preliminary decree for redemption to the 
plaintiff and he was subsequently transferred to another court 
to act as a Subordinate Judgein the same district, The plaint- 
iff then apphed to the ‘said Subordinate Judge to amend his 
judgment Meanwhile the defendauts also appealed from the 
origina! preliminary decree to the District Judge. Plaintiff’s 
application for review was allowed and a fresh decree passed 
The defendants, thereupon, appealed against the order allowing 
the amendment. The District Judge, ultimately, dismissed the 
plaintiff’s suit for redemption holding that the defendants’ 
mortgages had ceased to exist as a consequence of the decrees 


* S.A, No. 648 of 1923. 
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obtained by them and that the order of the Subordinate Judge 
allowing the review was without jurisdiction. The defendants 
were given a deciee for redemption of plaintiff’s mortgage on 
payment of acertain amount, On plaintiff's appeal, the High 
Court upheld the District Judge’s orde: in its entirety [Rules 1 
and 2 of Order 47 of the Civil Procedure Code, in/erpreted and 
Muharajah Moheshur Singh v. The Bengal Government, 7 
Moo. I. A., at 304, referred lo.| 
SECOND APPEAL from a decree of BABU BAIJNATH DAS, 
Additional Judge of Gorakhpur, reversing the decree of BABU 
GIRISH PRASAD, Officiating Subordinate Judge. 


Surendro Nath Sen, for the appellants. 
Shiva Prasad Sinha, for the respondents 
The judgment of the Court was delivered by 


Boys, J.—This is a plaintiff's appeal. It was a suit for a declara- 
tion of title that the plaintiff was mortgagee in possession of plot 
No. 118 and that he was not a tenant of the defendants and he also 
prayed for redemption of two simple mortgages. It appears that 
the original owners were Dharam Dut and Aman Dut whose heirs 
were defendants Nos. 10 to 16. A simple mortgage was executed 
by Dharam Dut and Aman Dut in February, 1876 in favour of one 
%®ebi Dayal whose heirs were represented by defendants Nos 1 to 8. 
A second mortgage similar in all respects was executed on the 28th 
of September, 1876. Finally Dharam Dut and Aman Dut executed 
in favour of one Pabaru Sunar a usufructuary mortgage on the 22nd 
of May, 1879. The grandson of Pabaru Sunar, Ram Nath, who 
was really a pro forma defendant 3rd party, sold his rights on the 
7th of August, 1909 to Ram Baran Chaube and Hazari Chaube, 
the present plaintiffs, and got possession. On the 17th of April, 
1888 the heirs of Debi Dayal, the prior mortgagees, obtained a 
decree in respec’ of their two simple mortgages but did not in their 
suit make the usufructuary mortgagee, the predecessor of the plaint- 
iff, party. Having obtained a decree for sale the heirs of Debi 
Dayal whom we shall henceforward call the defendants themselves 
purchased the mortgaged property. In 1921 they sued in the reve- 
nue court to eject the present plaintiff describing him as a tenant 
and on the 4th of March, 1921 the plaintiff objected that he was 
really a mortgagee and he was referred by the revenue court to the 
civil courts. He duly went to the civil court and the present pro- 
ceeding is the result. The defendants pleaded that they, not in 
their capacity as prior mortgagees but by right of their purchase of 
the equity of redemption at the auction sale, were entitled to redeem 
the plaintiff. They pleaded that they had obtained decrees which 
extinguished their own mortgages and)}therefore no suit by the plaint- 
iff for redemption was posstble. 


„The trial court, the Munsif (B. Girish Chander) on the 16th of 
February, 1922 granted a preliminary decree for redemption 
to the plaintiff on the basis that (all accounts should be taken 
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as to what was due to the defendants on their mortgages at the date 
of the auction purchase. Subsequent to the passıng of this pre- 
liminary decree B Girish Chander was transferred to another court 
to act as Subordinate Judge in the same district. On the 16th of 
February, 1922 he had written the judgment in the case but his 
successor, B. Raghunath Prasad, on the same day, the 16th of 
February, 1922, pronounced it. The next step was an application 
by the plaintiff on the 18th of February, 1922 to the court of the 
Subordinate Judge which was then presided over by B. Girish 
Chander to amend his judgment so that the decree should read that 
the account should be taken up to the date of the decree obtained 
by the defendants in accordance with the Privy Council ruling to 
that effect. It would appear that on the 4th of March, 1922 the 
defendants appealed from the original preliminary decree to the 
court of the District Judge. On the same day B. Girish Chander 
allowed the application for review and passed a fresh decree. It 
is clear that though these two proceedings took place on the same 
date, the appeal of the defendants was in fact filed before the order 
allowing the review was passed for there is a reference to it in the 
order granting the review. On the 22nd April, 1922 the defendants 
also appealed against the order allowing the amendment. The t 
appeals were heard together by the Distnct Judge. He dismissed 
the plaintiffs suit for redemption holding that the defendant’s 
mortgages had ceased to exist as a consequence of the decrees 
obtained by them and he held that the defendants were entitled 
to redeem the plaintiff. The plaintiff at the hearing of the appeal 
objected unsuccessfully that the appeal should have been against the 
preliminary decree as passed by the Subordinate Judge, B. Girish 
Chander, an appeal against which was barred by time. ‘The District 
Judge further held the order of B. Girish Chander allowing the 
review to be without jurisdiction and the District Judge gave to the 
defendants a decree allowing them to redeem the plaintiff’s mort- 
gage on payment of Rs 85. 


The plaintiffs have now applied to this Court in Revision 
No. 65 of 1923 against the order of the District Judge by which 
he held that Babu Girish Chander had no jurisdiction and in the 
S. A. No. 648 of 1923 against the order by which he reversed the 
decree of the Munsif and gave the defendants right to redeem. 


It will be convenient to dispose of both matters in the came 
order. ` 


As to the Revision No. 65:o0f 1923, it is again contended before 
us that the appeal of the defendants should have been directed 
against the preliminary decree as amended by Babu Girish Chander 
after he had ceased to be Munsif. To establish this contention it is 
necegsa1y for the plaintiff to contend, and it has been contended 
with much verbal play on the wording of Rules 1 & 2 of Order 47, 
that the plaintiff was right in making to Babu Girish Chander his 
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application for review and that Babu Girish Chander had power 
to entertain it. It is not necessary to follow counsel for the applicant 
in revision in the ramifications of his argument on this point. It is 
clear on the face of Rule r that an application for review must in 
all the cases in which it is allowed at all be made “ to the Court 
which passed the decree (or made the order) ”. If this Rule 1 
stood alone, then all such applications could be made to “ the Court 
which passed the decree” whether the Judge presiding in that 
Court was the Judge who passed the decree or was a successor of 
that Judge. But Rule 1 is followed by Rule 2 which adds a further 
condition that except in certain cases of which the case before us is 
not one, the application must be made “only to the Judge who passed 
the decree’’. In the cases excepted that application must be made 
to the Judge who is presiding at the time in “ the Court which 
passed the decree ’’ and may be made to him whether he is the 
same Judge who passed the decree or the successor of such Judge, 
such cases being excepted from Rule 2 and only controlled by Rule 
I. In other cases than those excepted (and the present case 1s not 
one of those excepted) Rule 2 declares that the application can only 
be made to the Judge who is not only as required by Rule 1 sitting 
as the same Court but is further the individual Judge who passed 
te decree. ; 


In other words, Rule 2 imposes in certain cases, of which this is 
one, a second condition in addition to that imposed by Rule r. In 
the present case owing to transfer of Babu Girish Chander there 
was no Judge who fulfilled both conditions. _Babu Girish Chander 
was not sitting as the same “ Court ” and his successor, Babu Raghu- 
nath Prasad, was not the same “Judge”. The plaintiff should, there 
fore, have proceeded to his remedy by way of appeal. 


The fact thet under certain circumstances there may be, through 
no fault or act of the intending applicant, no Judge at all to whom 
application for review can be made as in the present case or where 
the individual Judge has died, would at first sight suggest a different 
interpretation of the section This difficulty was incidently noticed 
in Maharajah Moheshur Singh The Bengal Government ('). 


But, in our opinion, the terms of Rules 1 and 2 and particularly 
the naturé of the cases included and excepted by particular mention 
in thosg Rules puts it beyond doubt that the Legislature carefully 
considered the cases for which it was providing and that the consi- 
deration was not absent from its mind that in certain cases there 
might be no Judge at all to whom application could be made. Be 
that, however, as it may be, and though the Rules might have been 
more clearly worded, the effect of them is beyond doubt. 


This is the only argument that was! seriously pressed before us 
in thts connection and there is clearly no force in it. 
(1) [1859] 7 Moo. I. A., at p. 304. 
XXIII. 86 R. | 
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We hold, therefore, that the learned Additional District Judge 
was clearly right in holding that Babu Girish Chandar had no juris- 
diction to allow the review. 


The application in revision is dismissed with costs including fees 
on the higher scale. 


Next as to the S. A. No. 648 of 1923. Itis urged that the prior 
mortgagee filed his suits and got his decrees without making the 
plaintiff puisne mortgagee a party to his suit, and then himself 
purchased deliberately with the intention of depriving the puisne 
mortgagee of his right to redeem. This may be so, but how does it 
help the plaintiff? If, to mark our disapproval, the plaintiff were 
given the right to redeem which he claims, what would he gain there 
by? The prior mortgagee has by his purchase of the mortgagor's 
rights secured the right to redeem the mortgage of the plaintiff, and 
if the plaintiff redeemed his mortgages, he would be able immediate- 
ly in turn to redeem the plaintiff's mortgage. The case is in all 
essentials indistinguishable from that of Parasram Singh v. Pandoht 
(1). We find ourselves in complete agreement with that decision and 
the reasoning to be found therein. Some attempt was made by 
counsel for the appellant to distinguish that case on two grounds, 
firstly, that in that case the prior mortgagee who had become {Be 
owner of the equity of redemption had made a deposit under section 
83 of the Transfer of Property Act; and, secondly, that he had in 
his written statement put forward his claim to redeem Neither 
argument has any force in face of the written statement in this case, 
in paragraph 10 of which the defendant declared himself ready to 
pay and in paragraph 9 of which he asserted his right to redeem. 
The case was opened to us with the suggestion that it had been held 
that a prior mortgagee hasa right to redeem. Of course neither 
in the decision in Parasram Singh v. Pandohi, was this really 
held, nor do we hold it in this case, but merely that where the 
mortgagor’s equity of redemption happens to have vested by pur- 
chase ina person who is also a prior mortgagee and that person as 
owner of the equity of redemption wants to redeem a puisne mort- 
gage while at the same time the puisne mortgagee wants to redeem 
the prior mortgage, the claim of the former not as prior mort- 
gagee but as owner of the equity of redemption will be.preferred 
There is no more force in the appeal than in the revision and we 
dismiss it accordingly with costs. 

Appeal dismissed. 
(1) [1922] 20 A. L. J. R., 401. 
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MOTI LAL CRIMINAL 
VErsus ` 1925 
EMPEROR THROUGH KANHAIYA LAL.* April, 27. 


es 


Indian Penal Code, sections 441 and 445—O ffence under, when MEARS, C. J 
made oul—Ex pression ‘ in possession’ used in sectio# 441, mean- MuKERN, J. 
ing of. 

Where applicant occupied and locked up an absolutely empty 
house belonging to one K, with the intention to assert his title 
and gain and hold possession of the house as against K and 
the lower courts convicted the applicant of an offence under 
section 448 of the Penal Code, the Sessions Judge being of 
opinion that the applicant’s object in locking up the shop 
‘‘must obviously have been to annoy K, the rightful owner,” 
held, setting aside the conviction, that intimidation, insult or 
annoyance, as mentioned in section 441, are at all events 
results which more naturally follow when premises are occupied 
than vacant, Inasmuch as K was not in possession of the 
house either by himself or through any other person at the 

œ moment the trespass was committed, he could not be said to 

be ‘‘in possession” within the meaning of section 441 of the 
Penal Code although he had the legal right to possession. 
King-Emperor v. Govind Prasad, I, L. R., 2 All., 465 and 
Kunji Lal v. King Emperor, 12 A. L.J. R., 151, referred to and 
followed, 

Held, further, that the words of the section must be closely 
adhered to and there must in all such cases be found an intent 
to cause intimidation, insult or annoyance. A conviction could 
not follow merely because one could pronounce with certainty 
that the eaccused must have known that his act would as one 
of its inevitable incidents cause annoyance. Vuellappa v. 
Bheema, I. L. R., 4t Mad, 166 and King-Emperor v. Gaya 
Bhar, I. L. R., 38 AIl., 517, referred to. 


CRIMINAL REVISION from an order of H. E. HOLME ESQ., 
Sessions Judge of Cawnpore. 
Katlas Nath Katju, for the applicant. 
M. Waliullah ( Assistant Government Advocate), for the 
Crown. 
J. M. Banerji, for the opposite party. 
The argunients appear from the judgment. The following cases 
were referred to and discussed by counsel on either side :— 
e In the matter of the petition i} Govind Prasad and another, 
I. L. R,2 All, 465. ° 
Kunji Lal v. King-Emperor, 12 A. L. J. R., rsr. 
Narain Das v. Emperor, 17 Ax L. J. R.. 344. 
Tok Gi v, Emperor, 35 In. Cat, 810. 
* Cr, Rev. No. 144 of 192$. 
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MOTI LAL 
v. 
KANHAIYA 
LAL. 


Mears, C. J. 
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Emperor v. Mulia, 1. L. R., 37 All., 395. 
limperor v, Gaya Bhar, I. L. R., 38 All, 517:14AåA. L. 
J. R., 719. 
Chhote Lalv. Emperor, I. L. R, 40 All, 221:16 A. L, 
J. R., 153. 
Queen-Empress v. Rayapadayachi, I. L. R., 19 Mad., 240 
S. Vuellappa v. Bheema Row, 1. L. R., 41 Mad., 156. 
Chunde: Narain v. J. G. Farquaharson, |. L. R., 4 Cal., 837. 
Chhukoo Mandal v. Emperor, 11 C. W. N., 467. 
Emperor v. Lakshman Raghunath, I, 1. R., 2 oes 558, 
Ram Saran v. Kang-Eimperor, [7996] P. R., 
Ghasi v, Emperor, 15 A L. J. R., 793:1. L. R 39 All., 722. 
The judgment of the Court was delivered by 


MEARS, C. J.—One Moti Lal has applied in revision to this 
Court against his conviction and sentence by a first class Magistrate. 
The conviction and sentence were upheld by the learned Sessions 
Judge of Cawnpore on appeal. Moti Lal was convicted of the 
offence under section 448 of .the Indian Penal Code, and the con- 
tention of his learned counsel is that on the facts found by the courts 
below, the conviction cannot be supported. The facts are briefly 
these :—-Onc Musammat Basanti was in possession of her husband’s 
property which consisted z/er alta of some shops. On the d 
of the lady, there were two claimants to the property—one Kanhaiya 
Lal, a cousin of her late husband, and the other the applicant before 
this Court. He claimed to be an adopted son. The property 
immediately in question was a shop which was in the occupancy of 
a tenant, Yusuf. Both Kanhaiya Lal and Moti Lal claimed rent from 
Yusuf. Kanhaiya Lal sued Yusuf and Moti Lal appeared asa 
witness in support of Yusuf’s defence The defence failed and 
Kanhaiya Lal got adecree. Subsequently there was another suit 
for rent by Kanhaiya Lal which was again successful. Yusuf, 
thereafter, gave a notice to Kanhaiya Lal of his intention to vacate 
the premises and eventually ieft them on the 2nd of October, 1924. 
The same day, and before Kanhaiya Lal had been able to take 
possession of the shop, Moti Lal accupied it and locked it up. On 
these facts the learned Magistrate and the learned Sessions Judge 
were of opinion that an offence under section 448 of the Indian 
Penal Code had been committed. The learned Sessions Judge, 
from certain other circumstances, namely, that Moti Lal was trying 
to induce the tenants to pay rent to him by offering to accept one- 
half ‘ef dhe ordinary rent, and the fact that Moti Lal did not attempt 
to obtain a declaration from the court that he was an adopted son 
of the deceased, came to the. conclusion that Moti Lal’s object in 
locking up the shop “ must obviously have been to annoy Kanhalya 
Lal, the rightful owner”. 


In this Court the learned counsel for Moti Lal has urged two 
points: (1) That the house was not in the possession of Kanhaiya 
Lal within the meaning of section 441 of the Indian Penal Code, 


e 
t 
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and (2) thdt the intention of Moti Lal was only to assert his own 
title and nght to possession and that it was not his intention to 
annoy Kanhaiya Lal. 

O If, therefore, the applicant is right on either of these points, he 
is entitled to have the conviction set aside. Section 441, as far as 
material, is as follows:—-“‘ Whoever enters into or upon property in 
the possession of another with intent to commit an offence, or to 
intimidate, insult or annoy any person in possession of such property 
....1S said to commit criminal trespass.” 


First of all it is to be remarked that intimidation, insult or 
annoyance can in most cases arise only if the premises are in fact in 
the actual physical possession of somebody, as, for instance, the 
actual owner, his wife, servant, agent, licensee or other person 


They are at all events 1esuits which more naturally follow when . 


premises are occupied than when vacant. The point as to actual 
possession being essential is not a new one, and indeed there is 
direct authority upon it. The earliest case on the’ point to which 
our attention has been called is that of King-Emperor v. Govind 
Prasad (*). On the facts of the case it was abundantly clear that 
there could be no successful prosecution for criminal trespass. But 
tf law was discussed by STRAIGHT, J., and he expressed his 
deliberate opinion that possession must be “ actual in the sense and 
meaning of section 530 of the Criminal Procedure Code”. Section 
530 of the Criminal Procedure Code, of 1872, related to maintenance 
of possession in case of apprehended breach of peace. The person 
who was in actual occupancy of a property, whether he has any 
title in him or not, is to be maintained in possession, in case of an 
apprehended fight over the property. Thus STRAIGHT, J. was 
clearly of opinion that the person to be annoyed must be on the 
premises, othewmvise-there could be no criminal trespass. At page 
467 he remarks :—“ But with intent to annoy whom ? ‘ Any per- 
son in possession of such property’. Then the question arises what 
sort of possession is here intended, express or implied, constructive 
in the sense of ‘legally entitled to’, or actual as contemplated in 
section 530 of the Criminal Procedure Code.” Then the learned 
Judge came to the conclusion already stated. 


This ‘case was followed in Kunji Laly. King-Emperor (*). 
In this case the alleged offenders had taken possession of the 
zamindar’s property, but the property itselt was in the immediate 
possession of a person who did not object to possession being taken 
of it. It was held that the constructive possession of the zamindar 
was not enough to sustain a conviction for criminal trespass. 


Applying the law to the facts of this case, it is clear that 
Kanhaiya Lal was not in possession of the house at the moment the 
trespass was committed, either by himself or through any other person. 
The house was absolutely empty. He no doubt had the legal right 

(1) [1879] I. L. R., 2 All, 465. (2) [1913] 12 A. L. J. R., It. 
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to possession, but thal is different from being “ in*possession ” 
within the meaning of section 441 of the Indian Penal Code. We, 
therefore, are of opinion that as regards the first pouint, that has 
been made good by the applicants. ) 


That in itself is sufficient to dispose of the case but we wish 
also to deal with the question of intent. 


On the facts we have no doubt whatever that Moti Lal’s inten- 
tion in doing the act complained of was to assert his title and gain 
and hold possession of the premises as against Kanhaiya Lal. The 
fact that he was holding 7 out of 8 adjoining shops against the 
will of Kanhaiya Lal points strongly to this conclusion and we accept 
the principles of the decisions to which we have been referred. They 
are Vuellappa v. Bheema C) and King-Emperor v. Gaya Bhar (°). 

In our opinion the words of the section must be closely adhered 
to and there must in all these cases be found an intent to cause 
intimidation, insult or annoyance. A conviction cannot, ın our 
opinion, follow merely because one can pronounce with certainty 
that the accused must have known that his act would as one of its 
inevitable incidents cause annoyance. 


Indeed in the ordinary case where a man steals into a house 
by night to carry ona secret intrigue with, say, a widowed wo 
of age, he must be well aware that his conduct would cause great 
annoyance tothe other members of her family who may at the time be 
within the house. If that is the only state of facts, he cannot be 
convicted under this section as his presence in the house was in 
consequence of a purpose and intent quite other than of annoyance. 
Therefore upon this ground also we are of opinion that the conten- 
tion put forward on behalf of Moti Lal was right. 


In the circumstances we allow this application in revision and 
we set aside the conviction and sentence, and if Moti Lal has in 
fact paid the fine, that amount must be refunded to him. 

i Application allowed. 

(3) L L. R, 41 Mad, 156. (4) [rg16] I. L. R., 38 ALL, 517. 
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BHAKTA SHIROMANI arias BACHCHA (Applicant) 
VEFTSUS 


SEETAL NATH (Plaintiff) .* 


Master and servant—Servant in default—Dismissal by master 
without notice—Salary for broken period of service—When 
servant not entitled to. 


Where a Press compositor, who was engaged on a monthly 
salary, having got fever one day, suddenly disappeared from 
the Press without applying for leave and did not turn up for 

> 5 or 6 days whereupon his master, feeling irritated, dismissed 
him before the expiry of the month, without notice, held, that 
inasmuch as the conduct of the compositor was such that it 


* Civ. Rey. No. 43 of 1925, 
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justified the master in dismissing him, the compositor was 
not entitled to his salary for even the broken period for which 
he had served. Raghoonath Doss v. Mr. T. Halle, 16 W, R., 
60 and Ralli Brothers v, Ambtka Prasad, I. L. R., 35 All., 132, 
referred to. 

In the absence of any statutory provisions in India, the 
common law of England would prevail. 

The contract between the parties must be deemed to be that the 
servant should perform his part of the contract for the whole 
period for which wages ate paid and that if he fails to perform 
his part of the contract or is rightfully discharged at any in- 
tervening period between the dates when his wages are due, he 
can recover nothing for the broken period of service, 


CIVIL REVISION from an order of SYED IFTIKHAR HUSAIN, 
Judge of the Court of Small Causes at Allanabad. 


Bhagwati Shanker, for the applicant. 
The opposite party was not represented. 
The following judgment was delivered by 


SULAIMAN, J.—This is a revision from a decree of a Court of 
Sill Causes. The plaintiff came to court on the allegation that 
he was employed as a compositor in the defendant’s press at a 
salary of Rs. 17 per month and that he was dismissed on the 20th 
of January, 1925 without notice. He claimed the pay for the 
twenty days he served and an additional pay for fifteen days as he 
was dismissed without previous notice. The suit was contested by 
the defendant and all liability was denied. The learned Judge of 
the Court of Small Causes has granted the plaintiff a decree for his 
pay for twenty days and dismissed the rest of the claim. 


The finding’, which I must accept, are as follows :—The plaintiff 
worked in the defendant’s press up to the 20th of January on which 
date at about 12 o’clock he having got fever disappeared trom the 
press without applying for leave. He did not turn up for 5 or 6 
days and as he had disappeared without leave or sanction and had 
left the work, the defendant was much irittated and dismissed him. 
The court below finds that the plaintiff committed default and the 
defendant was justified in dismissing him. In spite of this finding 
it has granted the plaintiff a decree for his wages for 20 days. 


As I have said, it was admitted by the plaintiff in the plaint 
that he was engaged on a monthly salary of Rs. 17. On the find- 
ings he left the work without leave,and without sanction of the 
defendant and did not turn up for 5 or 6 days. The defendant was 
justifed in dismissing hims If the conduct of the plaintiff was 
such thatit justified the defendant in dismissing him before the 
expiry of the month, the plaintiff, in my opinion, was not entitled 
to his salary for even the broken period for which he had served. 
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In the case of Raghoonath Doss v. Mr. T Halle Ç), although 
the claim of the servant for wages for the broken period during 
which he had served was allowed, it was pointed out that he would 
not have got it if the master ceuld prove that the dismissal was 
justifiable. 

In the case of Ralls Brothers v. Ambika Prasad (°) TUDBALL, 
J. held that an office clerk engaged on a monthly salary was not 
entitled to any salary for the broken portion of the month in the course 
of which he left the service without the consent of his employer. 

The present case is certainly distinguishable inasmuch as the 
plaintiff here did not actually leave the service but left the work 
which justified the master in dismissing him. But the English Law 
governing’ the rules and liabilities of master and servant is to be 
found in Smith’s Law of Master and Seivant, sixth edition, pp. 169- 
172. In the absence of any statutory provisions in India, the 
common law of England would prevail. It is there laid down that 

“when a servant, whose wages are due periodically. so con- 
ducts himself that the masteris justified in discharging him 
without notice, he is not entitled to be paid any wages for that 
portion of time during which he has served since the last pay- 
ment of wages. That is to say, if a servant whose wages aie 
only due yearly, absconds from his master, or is rightfully #fs- 
charged before the expiration of the year, he could recover 
nothing for services rendered previous to such departure or dis- 
charge, And the same principle would apply to the case of a 
quarterly, monthly or weekly hiring ’’, 

The governing principle seems to be that the contract 1s that 
the servant should perform his part of the contract for the whole 
period for which wages are paid and that it he fails to perform his 
part of the contract or is rightfully discharged at any intervening 
period between the dates when his wages are due, fe can recover 
nothing for the broken period of service The learned author cites 
several English cases where servants, who have been rightly discharged 
and have afterwards sued their late masters for wages, have failed to 
recover anything. 

I am, therefore, of opinion that in view of the findings of the 
court below that the default was committed by the plaintiff and that 
his master was justified in dismissing him, the plaintiff was not 
entitled to, recover the wages for even twenty days during which he 
had served. The judgment of the court below, therefore, is not 
according to law. I allow the revision and set aside the decree of 
the court below and dismiss the suit. As the applicant professes to 
have contested the suit mainly*en principle, I direct that the parties 
should bear their own costs of this application and in the cofirt 
below j 

l Application allowed. 
(1) eh 16 W.R, 60. 
(2) [1912] I L Rẹ 35 All, 132 
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BEGG SUTHERLAND anp Co. Lp. or CAWNPORE— uiyie 
IN THE MATTER OF.* 1925 





Income-tax Act of 1922, sections 3 and 26—Provisions of—Regis- March, 10. 
tered firm converted into a limited company—Effect of con-  warsy,j 
version —Assessmeni—When company not hable to pay super-taa SULAIMAN, J. 
—Profits made before conversion and legal lability to income- 
iax—Not affected by conversion. 


The conversion of a firm into a company does not in any 
way affect the profits made by the firm before the conversion, 
or the legal liability to income-tax which already existed before 
the conversion. All that the conversion effects is to cause the 
company to step into the shoes of the defunct firm as assessee 
for the period of assessment, but the liability to assessment is 
not conclusive as to the chargeability in respect of the period 
for which such assessment is made. 





A certain registered firm was converted into a private company 
with effect from 1-s-22. The accounting period of the firm 
ran from rst May to goth April, but on its conversion, the 
peliod was altered to the Government financial year, 7. e., 1-5-22 

~% to 31-3-23. Inthe year 1923-24 the Company was assessed on 
two accounts: (1) under section 26 of the Income-tax Act, 
g22, as successo! to the firm on the profits made by the firm 
in the accounting period 1-5-21 to 304-22 and (2) on the 
profits made by the Company in the period 1-5-22 to 31-3-23. 
For the first period the assessment was merely to income-tax 
whereas in the second period the Company was asssessed to 
income-tax at the maximum rate and also to super-tax asa 
company. ‘The Commissioner of Income-tax being of opinion 
that the assessment was incorrect, in that the assessee was not 
treated awa Company in respect of all the profits on which the 
Company was liable to be assessed, he called upon the Company 
to pay supet-tax on the profits of the first period. On the 
Company’s denial of all liability to taxation on any of the profits 
made by the firm as well as in respect of the assessments 
already made on the firm and also to further assessment, the 
matter was referred to the High Court, under sub-section (1) 
of section 66. 

Held: (x) that the profits for the period rst May, 1921 to 
30th April, 1922 were to be assessed as profits of the firm 
but the Company was to be called’ upon to pay the amount ; 

(2) that there was nothing in the Income-tax Act of 1922 
which made a new Company liable to pay super-tax in respect 
of a year for which its predecessor was not liable for super-tax. 


4 


{Sections 3 and 26 of the Income-tax Act, referred to ] 
REFERENCE under section 66 ary of the Indian Income-tax 
Act; 1922. | 
* Civ. Mas. No 123) of 1925. 
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The following is the order of reference :— ° 


This case is referred for the decision of the High Court 
under sub-section (1) of section 66 of the Indian Income-tax 
Act, 1922. 

2, The firm of Messis. Begg Sutherland & Co., Cawnpore, 
which was registered under section 2 (14) of the Indian In- 
come-tax Act, 1922, was converted into a private company 
styled Messrs. Begg Sutherland & Co. Ltd., with effect from 
the 1st May, 1922, the firm ceasing to carry on business as on 
and fromthe 3oth April, 1922. 

3. The accounting period of the firm ran from the rst May 
to 30th April, but on the formation of the company the Direct- 
ors decided that the accounting period should coincide with 
the Government financial year, the first of sach period consist- 
ing of eleven months only, i.e. 1st May, 1922 to 31st March, 
1923. 

4. The assessment in the year 1922-23 was made on the 
profits of the firm for the year ended zoth April, 1921 and the 
firm was assessed to income tax at the maximum rate and the 
individual partners were assessed to super-tax onthe share of 
their profitsinthe firm, at the rates appropriate to those shares, 
made by the firm during the period ist May, 1920 to 3oth 
April, r921, ai 

g. When the assessment of the concern was made in the 
year 1923-24 it was dealt with in two portions— 


(1) as regards the profits which arose to the firm in the 
accounting period 1st May, 1921 to 30th April, 1922, and 


(2) as regards the profits of the company in the period 
from the 1st May, 1922 to the 31st March, r923. 


6. Inthe financial year 1923-24 the profits of the firm were 
assessed to income-tax at the maximum rate and the individual 
partners were assessed to super-tax on the shares of their profits 
in the firm at the rates appropriate to those shares on the 
profits made by the firm during the period ist May, 1921r to 
zoth April, 1922 and in the same year the profits of the company 
were also assessed to income-tax at the rate of 1} annas in the 
rupee and were also charged to super-tax at the rate payable 
by a company forthe r1.months ending 3rst March, 1923. The 
company was further held responsible unde: the provisions of 
section 26 of the Indian Income-tax Act, 1922, for the payment 
of the demand of the income-tax assessed on the profits 
of the firm for the period 1st May, 1921 to 30th April, rg22 
mentioned and this demand together with the demand for 
income-tax and super-tax charged on the profits of the second 
of the two periods (ie. 1st May, 1922 to 31st March, 1923) 
was duly paid by the company. | z 

7. The assessment, however, which was made by the Income- 
tax Officer was not correct. Section 26 of the Indian Income- 
tax Act provides that where any person [a term which includes 
acompany under the provisions of section 3 (39) of the 


. 
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General Clauses Act] succeeds to any business the assessment CIVIL 
shall be made on the person engaged in the business at the time = 
of making the assessment. ‘The Income tax Officer, therefore, 1925 
should have treated the assessment as made on the company BEGG 


which was in existence at the time of the assessment and should SUTHER- 
accordingly have brought under assessment all the profits which LAND AND 
were assessed at the time as if the company had earned them, CO. LD. OF 
That is to say, the company should have been assessed to RAMS FORE; 
super-tax at the rate of one anna in ıhe rupee on ‘the profits 

which arose in the period the 1st May, 1921—30th April, 1922 

in addition to super-tax which was levied from the partners of 

the late firm on the income which they had actually received from 

the firm. The question of income-tax, it may be noted, does 

not arise as that tax was charged at the maximum rate. The 

company, therefore, has been called on to show cause why the 
Commissioner of Income-tax should not exercise his power 

under section 33 of the Act and assess the profits of the first 

of the two periods to super-tax; a copy of the order is attached. 


8. Two representatives of the company have appeared 
before the Commissioner and have urged that the company is 
not liable at all to taxation on any of the profits made by the 
firm and that the company was not liable in respect of the 

‘a assessments already made on the firm and is also not liable 
to a further assessment on the following grounds :—- 


(1) That the company did not carry on any business during 
the year ending 30th April, rg22 nor did any income, profits 
or gains accrue to the company during the period. 


(2) That the sumupon which the company has been assessed 
to super-tax and the income-tax which it has already paid for 
the periods in question in fact form no part of the company’s 
income, profits or gains for the year ending 30th April, 1922, 
or at all.e 


(3) That the company is not the successor in the business 
of Messrs. Begg Sutherland & Co., within the meaning of 
section 26 of the Indian Income-tax Act, 1922. 


(4) Alternatively, if the company is the successor to the 
business of Messrs, Begg Sutherland & Co., within the meaning 
of section 26, which the company does not admit, the company 
had no income, profits or gains prior tothe ist May, r922 upon 
which either income-tax or super-tax can be charged under the 
said Act for the financial year 1923-24. 


(5) That the Income-tax Act, 1922, provides for the taxation 
of a person either directly or through his agent in respect of 
his own income, profits and gains only; there is no provision 
in the Act which makes a person liable tu taxation in respect of 
income, profits or gaingto which he is an entire stranger. 

(6) The procedure which is proposed involves double 

e. taxation of the same income. ‘There is no provision in the 
Act for such a double assessment and in accordance with the 
general principle affecting the interpretation of taxing statutes 
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e 
nothing should be brought under charge for whith a specific 
prevision is not made ın the Act. 
(7) Section 26 is not a charging section 


g. ‘The Commissioner of Income-tax is not prepared at this 
stage to consider any points which do not arise out of his order 
of the 10th November, 1924, But regarding those points, as the 
case is being taken in review and as no reference lies to the 
High Court from an order in review and as the problem is one 
of considerable difficulty, the Commissioner refers the ease 
to the High Court under the provisions of sub-section (1) of 
section 66 ou the questions of law set out in the following 
paragraph. 

10. ‘The questions of law are— 

(1) In the circumstances of this case in which the last 
accounting period of the firm ended on the goth April, 1922 
and the firm was converted into a Joint stock company as from 
the rst May, 1922 and the company adopted the financial year 
as its accounting period, the first of such periods consisting of 
11 months only—how is the assessment to be made in the year 
1923-247 Are the profits for the period rst May, 1921— 30th 
April, 1922 to be assessed as the profits of a firm but the 
company to be called on to pay the amount due? Or, since 
when the assessment was made the assessee was a companyr®is 
the company to be assessed on the profits made by the firm in 
its last year, such profits being treated as the income, profits 
and gains of the previous year of a company ? 

(2) The assessment to super-tax in the present instance 
involves double taxation of the same income. Poes the Indian 
Income-tax Act, 1922, provide for this? 

As regards the first question the Commissioner considers the 
meaning of section 26 to be that an assessee must be treated as 
he is found. ‘That is to say, if, when the assessment is made, 
the assessee is a compay, he must be treated awa company in 
respect of all profits on which he is liable to be assessed, and 
that in the case in question the company is being properly 
called on to pay super-tax as a company on the profits of the 
period the rst May, 1921-—-3o0th April, 1922. 


As regards the second point, which is stated at the request 
of the assessee, the Commissioner is of opinion that the 
assessment to super tax of the partner—sharebolderg is correct 
whether the business is treated as that of a company or that 
of a registered firm, and that the only matter for decision is 
that stated in the first question. 

J. M. Banerji, for the Company. 
Lalit Mohan Banerji, for the Crown. 
The judgment of the Court was delivered by : 


. WALSH, J.—This is a reference, or a case stated, under section 
66 of the Indian Income-Tax Act of 1922 by the Commissioner of 
Income-tax for the opinion of the Hight Court. The facts are 
very clearly stated in the case and are as follows :— 
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The buginess of the well-known firm of Begg Sutherland and 
Co., Cawnpore, was carried on by a firm which consisted of certain 
individual partners under the title of Messrs. Begg Sutherland and 
Co. up to the 30th of April, 1922. On that date that firm, asa 
commercial or legal person, ceased to exist, and was succeeded by a 
private limited company which was known by the same name with 
the addition of the word “limited”. The agreement is not exhibited, 
but the point taken at one time on behalf of the Company by one 
of its representatives before the Commissioner, that the Company 
was not the successor of the firm within the meaning of section 26 
of the Income-Tax Act, has not been argued by Mr. J. M Banerji 
on behalf of the Company and, therefore, it must be taken to be 
admitted that it is no doubt because it could not be reasonably 
contested. In a company of this prosperity making profits ata 
rate which involved them in liability for super-tax, some slight com- 
plications necessarily arose by reason of the conversion, for this 
reason. Under section 2, sub-section 14 a firm may take advantage 
of a provision therein contained for registering itself, and where 
it does so, by operation of section 55, the firm, being from that 
moment a registered firm, is not liable for super-tax. In other 
words, where a registered firm exists, it is not liable for super-tax 
onthe whole of its profits made as such firm, but the individual 
partners are liable for super-tax, if they would be liable for Such 
super-tax as individuals. On the other hand, if the firm is an 
unregistered firm, then it is directly chargeable with super-tax if it 
makes profits at a rate sufficient to create liability for super-tax, and 
in that event the partners are not chargeable for super-tax 1f their 
firm has already paid it. The date of the conversion of the firm 
into a company, and the date of their annual accounting did not 
correspond with the dates adopted as the termini of the financial 
year by the Intome-tax authorities. There was, therefore, a broken 
period to be dealt with and a broken continuity to be dealt after the 
date of the conversion, and for reasons best known to themselves, 
by mutual consent, the Income-tax authorities and the new com- 
pany dealt with the profits in respect of which income-tax was 
payable from 1921 to 1922 and from 1922 to 1923 in one year of 
assessment, namely, 1923-24. There was no attempt to shirk any 
liability, ór to dispute the facts as they were. In the result the 
profits which the firm had in fact made during the last year of its 
existence were assessed at the maximum rate for income-tax In 
addition the individual partners were, in accordance with the law 
which we have just described, assedsed to super-tax on their shares 
of the profits, the firm as a regigtered one being exempt from 
siiper-tax. In addition, for the first }eleven months of the existence 
of the Company which brought Je assessment up to the 31st 
of March, 1923,—thereby making /the company’s accounting year 
coterminous with the financial yearjof the Income-tax authorities 
the new company was assessed in ingome-tax and also charged super- 
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tax at the rate payable by a company. It is not contended on the 
part of the Income-tax authorities that in the ordinary use of 
language, unless there is some special provision in the Income-Tax 
Act by which they are caught, the new company and the old firm 
had not discharged in every way their legal liability, or what might 
be supposed to be their legal lability up to 31st March, 1923 But 
the case raises the further question whether the company is to be 
assessed in respect of the last year of existence of the firm, not 
merely on what was undoubtedly payable by law by the company on 
the profits which the firm had made and on which it would have 
been assessed if it had continued to exist as a firm, but whether 
it is not also liable to be treated as a super-tax paying person, 
because although its predecessor was not a super-tax paying person, 
it itself is by the express language of the Act, and must be treated 
as what it is, even in respect of profits made anterior to its existence. 
We can only say that the proposition is sufficiently startling to cause 
surprise and to lead one to look for language absolutely unambiguous 
and positive in its terms to create a special liability of that sort, 
which it would be unlikely that any legislature would intend to 
impose if it really understood what it was doing. The only argument 
submitted to us by the Government Advocate on behalf of the 
Income-tax authorities, is suggested by section 26. But it #tér- 
tainly cannot be said that section 26 contains any express provision 
upon the point, and the answer to the argument on behalf of the 
Income-tax Commissioner really is that the conversion of the firm 
into the Company does not in any way affect the profits made by 
the firm before the conversion, or the legal liability to income-tax 
which already ‘existed before the conversion. All that the con- 
version etfects is to cause the Company to step into the shoes of the 
defunct firm as assessee for the period of assessment, but it goes 
without saying, and is recognised throughout the scleeme contained 
in the Act, that the liability to assessment is not conclusive as to ‘the 
chargeability in respect of the period for which such assessment is 
made. To make the matter clear—if it is desirable further to do so— 
it is only necessary to point out that section 26 provides that where 
any change in the ownership of business is made, the assessment 
shall be’made on the person at the time of making the assessment. 
But the assessment has to relate to periodical profits made As defined 
in the Act, and section 3 provides that income-tax shall be charged 
for any year in respect of all; profits of the previous year of every 
firm. What, therefore, was tb be assessed, amongst other things, 
upon the new Company after the conversion in pursuance of the 
arrangements come to, to which we have already referred, were the 
profits, and the income-tax payable thereon as provided by law,*of 
the year previous to the conversion. Those profits admittedly did 
not include a super-tax, and there is nothing in the Act which would 
justify the Income-tax authorities in imposing on a successor during 
the first year of assessment after the conversion a liability in res- 
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pect of its predecessor which its predecessor would not have been 
liable to pay if it had continued in existence without any conversion. 


Our answer, therefore, to the first question is that the profits 
for the period 1st May, 1921 to 30th April, 1922 are to be assessed 
as profits of a firm but the Company is to be called upon to pay 
the amount which we understand they have done. 


To the second question, to avoid ambiguity, we would say that 
there is nothing in the Income-Tax Act of 1922 which makes a new 
Company liable to pay super-tax in respect of a year for which its 
predecessor was not liable for super-tax. 


We think that this isacase which required careful handling 
and that the maximum fees should be payable on either side. We, 
therefore, direct the Government to pay Rs. 200, the costs of the 
other side, and we certify that that is a reasonable amount for the 
Government Advocate. , 

Reference answered 


NAUNIHAL SINGH AND OTHERS (Defendants) 
VET SUS 
ALICE GEORGINA SKINNER AND ANOTHER (Plaintiffs) *. 


Limitation Act (IX of 1908), section 134—Application of—Mort- 
yage—Transfer by mortgagee, for valuable consideralion— 
Mortgagee in possession at the time of—Transferee, good faith 
of—Redemption, suit for, of original mortgage—Adverse posses- 
sion, question of—When does noi arise as between transferees 
and plaintiff—Art. 140— Provisions of, l 

Article 134 of the Limitation Act is designed for the protec- 
tion of a transferee who has been led by a mortgagee to believe 
that he is acquiring not mercly mortgagee rights but a full 
proprietary title. The suits referred to in the article being 
suits fol possession, it must be assumed that when such a suit 
is brought, the defendant-transferce is in possession, It is 
also reasonable to hold that the transfer which he has taken 
must have been one which placed the transferee in possession 
and ethat, consequently, where the transfeior is a mortgagee, 
he must have been in possession of the mortgaged property at 
the time he made the transfer. But the possession which the 
transferor had at the time of the transfer must not necessarily 
have been acquired under the moitgage originally made in his 
favour, 


"~ 


Even if a mortgage is a simple {mortgage and if the mort- 
gagee subsequently gets possession of the mortgaged property 
otherwise, article 134 applies iff it is established that at the 
time the transfer is made, the mortgagee was in possession no 

"matter under what title. 


t 
* F. A. Nos, 86 and 4p4 of 1922. 
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In amortgage-deed effected by one TS, on rst, September, 
1863, in favour of a firm, the mortgagor covenanted to hand 
over possession of the villages mortgaged to the mortgagee in 
case he (mortgagor) failed to discharge the entire mortgage- 
debt by the end of that year. TS died in November, 1864 leaving 
a will which provided that all his property shall, on his demise, 
descend to his eldest son, 7 BS and to his lawful male children 
and in the event of TES dying without such children, the same 
shall descend to the next male heir of the testator and should 
all his sons die without lawful male children, it shall descend 
to his female children, or, in the event of their death, to the 
female children born in wedlock of his sons in succession. By 
virtue of this will 7BS took possession of the estate and in 
November, 1867, he mortgaged the same property which had 
been previously mortgaged, in favour of the aforesaid firm, for 
valuable consideration out of which a large amount was credit- 
ed on account of the principal and ‘interest due to the said 
firm onthe mortgage of 1863, The result of the terms of the 
18647 deed was to put the mortgagees in complete control of the 
revenues of the mortgaged property as effectively as if they had 
been put in actual physical possession. In 1872-73 the succes- 
sor of the said firm purchased some mortgaged villages in 
execution of certain decrees obtained by other persons against 
TBS and believing himself to have become the absolute qner 
of these villages, he, in December, 1898, mortgaged and subse- 
quently in 1903 sold the said villages to one NR for valuable 
consideration, Later NR sold five of the villages now in 
dispute, in April, 1904, to the present defendant-appellant, 
NS, describing himself as the absolute owner of the properties 
conveyed. Meanwhile TBS died without leaving any male 
issue. In 1906 the second son of TS sued for redemption 
and possession of the estate which was in the hands of the 
transferees and it was held by the Privy Council eventually 
(vide 11 A. L. J, R., 494), on a construction of the will of T'S, 
that TBS had only a life-interest in the estate. Before the 
suit could be finally decided, the second son died without 
leaving any male issue and as he too had only a life-interest, 
his suit abated. A fresh suit was brought by the next son of 
TS but he too died before the decision of the suit. ‘The pre- 
sent suit was filed, in May, 1920, by the daughter and next 
heir of TS for the redemption of the mortgage of 1863. 


Held : (1) that as the plaintiff-respondent was the lawful 
owner of hei father’s estate at the time she brought the suit, 
she was entitled to maintain the suit for redemption : 


(2) that the defendant VS was entitled to the benefit of Art. 
134 of the Limitation | ‘Act and was, therefore, not liable to be 
ejected in a suit for rademption of the mortgage of 1863. The 
mortgage of 1863 being still alive in 1867 and the mortgagees 
being under that mortgage entitled to get possession, the posses- 
sion delivered by TBS in 1867 must be referred to that.1ight 
and the mortgagees were, therefore, in possession of the *mort- 
gaged property from that time under 7\S’ mortgage quite apart 
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from such possession as was subsequently gained by the auction- 
purchases in 1872, Radanath Das v. Gisborne, 14 Ms. I. A., 1, 
referred to. 


Ram Piarev, Budh Sen, 1. L. R., 43 All., 164 and Husaini 
Khanam v. Husain Khan, 1, L. R., 29 All, 471, dissented 
from. 


[As between the transferees and the present plaintiff no 
question of adverse possession can arise because under Alt. 140 
of the Limitation Act a remainder man or devisee can gue for 
possession of immovable property devised to him within 12 
years from the date when his estate falls into possession — Per 
Kanualya Lat, J. | 


FIRST APPEAL froma decision of the Subordinate Judge of 


Muzaffarnagar at Meerut. 


Girdhari Lal Agarwala and Bhagwati Shankar, for the 
appellants. 


B. E. O'Connor, Nehal Chand, Lalit Mohan Banerji and 
Narmadeshwar Piasad Upadhiya, for the respondents 


The following judgments were delivered :— 


LINDSAY, J.—Both these appeals arise out of a suit for redemp- 
tion brought by Alice Georgina Skinner in the Court of the Sub- 
ordinate Judge. This lady died aftcr the decision ın the court 
below and is now represented by her executor, Mr. J. R. R. Skinner. 


The suit was filed on the 11th May, 1920 and the mortgage of 
which redemption was sought was executed by the plaintiff's father, 
Thomas Skinner, on the 1st September, 1863, to secure a loan of 
Rs. 50,000 which he took from a firm of money-lenders Lakhmi 
Chand and Gobind Das who were popularly known as the Seths of 
Muttra. Since the date of the mortgage the mortgaged property 
has passed into the hands of many persons the result being that 
the plaintiff found it necessary to implead over 80 defendants. The 
learned Subordinate Judge has passed a preliminary decree for 
redemption, dated the 31st January, 1923 by which he directs the 
plaintiff to pay a sum of Rs. 1,09,641-r1-8. 


The suit was not decreed in full for the Subordinate Judge was 
of opinion that the plaintiff was not entitled to recover possession of 
Tilbegampur, one of the items of property mortgaged. And as 
regards another item named Daula Rajpura which at the time the 
suit was brought wasin the possession of the Nawab of Pahasu, the 
Subordinate Judge, declared that the suit had abated. The Nawab died 
during the pendency of the suit and the plaintiff failed to make his 
legal representative a party to the suit within the time limited by law. 


In the appeal No. 86 of 1924 the mémorandum of appeal contains 
the names of 34 appellants but at the hearing only two ot these have 
been represented before us, namely, Kunwar Naunihal Singh and 
Nawab Mukarram Ali Khan who is the successor-in-interest of the 
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Nawab of Pahasu above mentioned. Mr. Girdhari Lal Agarwala has 
filed vakalatnamas which authorize him to appear on behalf of these. 
two appellants, he has no authority to act for the other appellants 
and so in disposing of F. A. No. 86 of 1924 itis necessary to 
consider only the cases of these two persons. 


Mr. Girdhari Lal also represents the appellants in F. A. No. 494 
of 1922 which has been heard along with F. A. No. 86 of 1924. 


It may be mentioned here that the peculiar and irregular proce- 
dure adopted by the Subordinate Judge in disposing of the suit has 
created considerable embarrassment. 


On the 23rd of February, 1922, after having disposed of the 
main issuesin the case, he passed an order directing accounts 
to be taken in order to enable him to ascertain the sum payable by 
the plaintiff for redemption of the mortgage. There could of course 
be no objection to his passing an interlocutory order for the taking 
of accounts but he embodied this order in the form of a decree which 
is printed at pp. 35 ez seg of the record. Subsequently, after taking 
an account, he passed a preliminary decree for redemption on the 
2oth January, 1923. (See pp. 46 eż seg of the record). The law does 
not contemplate procedure of this sort in a suit for redemption. The 
learned Subordinate Judge seems to have thought he was dealing 
with a suit for account in which it was his duty to pass a preliminary 
decree in accordance with the provisions of Or. 20, r. 13 of the Code 
of Civil Procedure but that was not so. 


This irregularity was brought to the notice of another Bench of 
this court which decided that the two decrees drawn up in the 
court below should be dealt with as if they constituted one decree 
only, namely, a preliminary decree for redemption, and so we have 
treated these two appeals accordingly. 


I proceed now to mention the questions whichearise here for 
decision in appeal No. 86 of 1924 as between the plaintiff-respond- 
ent and the two appellants on whose behalf the appeal has been 
argued and I take up first the case of Kunwar Naunihal Singh. This 
defendant, when the suit was brought, was in possession of five items 
of the mortgaged property which the plaintif was seeking to recover. 
They are items I to 5 in the Schedule A attached to the plaint and 
are called Gangola, Salebpur, Neknampur, Ghori Bachhera and 
Sunpehra. 


The defences raised by Naunihal Singh were : 


(1) that the plaintiff had no title to maintain the suit for 
redemption. ' 


(2) that these five villages had since the year 1872 been insthe 
adverse possession of him and his predécessor-in-title. 


(3) that he had purchased these villages in good faith and for 
a consideration of Rs. 1,77,000 from the Nawab of Rampur and was 
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protected by section 41 of the Transfer of Property Act, and, further, 
that in no case could the plaintiff recover possession without payment 
of this purchase money. o l 


(4) that, in any event, the plaintiff was liable to pay the full 
sum due on the mortgage in suit amounting to about 17 lakhs of 
rupees, and that the plaintiff was not entitled to demand any account 
of the profits for the period during which he (Naunihal Singh) was 
in possession. 

The Subordinate Judge held that the plaintiff had a good title 
to maintain the redemption suit. He held further that the suit 
was not barred by limitation as adverse possession could not run 
against the plaintiff before the rst December, 1919 when the 
plaintiff’s estate in the mortgaged property fell into possession on 
the death of the previous life tenant. And, lastly, he found that 
Naunihal Singh was liable to submit to a decree foi redemption 
after an account had been taken of the profits for the period during 
which the mortgagees or those who derived title from them had 
been in possession of the property. 


Now in this appeal No. 86 of 1924 three substantial points 
haye been argued on behaif of the appellant Naunihal Singh. One 
of these relates to the title of Alice Georgina Skinner and her 
right to maintain the suit. Another relates to the question of 
limitation which has been raised here in a new form. The third 
concerns the mortgage account the argument being that it has 
not been properly calculated by the court below. Before I proceed 
to discuss these matters it is necessary to say something of the 
history of the Skinner family and of the Skinner estate which has 
been the subject of much litigation. A good deal of that history 
will be found, in the report of a case decided by thei Lordships 
of the Privy Council in the year 1913. See Rickard Ross Skinner 
yv. Naunthal Singh(*).  Naunihal Singh, who was a party to 
that litigation, is the same gentleman who is one of the appellants 
in the present case. Thomas Skinner who was the owner of the 
mortgaged property now in suit and who made the mortgage of 
the rst September, 1863 now sought to be redeemed was the 
father of Alice Georgina Skinner, the present plaintiff. He died 
in November, 1864 leaving three sons and three daughters. By 
his will, dated the 22nd October, 1864 he made certain dispositions 
of his estate which afterwards gave rise to a good deal of controversy. 
This will was construed in the Privy Council case cited above, 
and to put the matter briefly, it wasjheld that the effect of the 
wil was to create a succession of life estates in favour of the 
testator’s three sons, and that in default of lawful male issue born 
to any of these sons, the estate was to go over to the daughters. 
The three sons of Thomas Skinner are all dead. The eldest of 
them, Thomas Brown Skinner, died, on the 3rd July, 1900, the 


(1) [1913] 11 Aj L. J. R., 494. 
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second, Richard Ross Skinner, who was the plaintiff in the suit 
which came before the Privy Council in the case mentioned above, 
died on the 15th August, 1913. The third son was George Corbyn 
Skinner who died on the rst December, 1919. On this latter date 
the only surviving daughter of Thomas Skinner was Alice Georgina 
who was the plaintiff in the present suit. Both the other sisters 
died in the life-time of their brothers. It follows then that on the 
death of the third son, George Corbyn Skinner, the sole surviving 
sister, f.e., Alice Georgina, acquired an absolute estate in the pro- 
perty of her father, Thomas Skinner, provided that on that date 
there were no legitimate male issue of any of the three brothers 
in existence. 


It has not been suggested that either of the two elder brothers 
left any such issue but it was pleaded by Naunihal Singh and sume 
of the other defendants that George Corbyn Skinner left two 
legitimate sons still in existence in whuse presence Alice Georgina 
could have no right to the estate It was further pleaded by these 
same defendants that Alice Georgina was not the daughter of 
Thomas Skinner. This latter plea, however, was easily disposed 
of and the Subordinate Judge had no difficulty in finding that the 
plaintiff was Thomas Skinner’s daughter This matter has mot 
been argued before us. As regards the other plea it is admitted 
ly the fact that there are in existence two sons of George C. 
Skinner. The plaintiff's case is that they are illegitimate and the 
Subordinate Judge found that they were. We have heard arguments 
here relating to this point and we agree with the Subordinate Judge. 
Some of the evidence led by the plaintiff upon this issue was of 
little value but there is the statement of a witness Christopher, a 
missionary, who deposed directly that the two sons left by George 
C. Skinner were born out of wedlock. This witness knew George 
C. Skinner well and lived with him at the time these sons were 
born. His evidence appears to us to be conclusive of the matter 
and it has not been rebutted. This part of the case is accordingly 
atanend and agreeing with the court below I find that Alice 
Georgina Skinner was the lawful owner of her father’s estate at the 
time she brought the suit and was entitled to maintain the suit for 
redeniption. ° 

The next question to be discussed is that of limitation. In the 
17th ground taken in the memorandum of appeal the plea is 1aised 
that the suit is barred under article 134 of the schedule to the 
Limitation Act (Act IX of 1908) which provides a period of 12 
years for a suit brought to recover possession of immovable pro- 
perty which has been mortgaged and afterwards transferred by the 
mortgagee for valuable consideration fn cases to which the article 
applies time begins to run from the date of the transfer, that is to 
say, the transfer by the mortgagee. According to the case’ for 
Naunihal Singh he is such a transferee having in the year 1904 
purchased the five villages which he claims from the Nawab of 


d 
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Rampur for‘ a sum of Rs. 1,77,000. Itis stated that in the year 
previous (1903) the Nawab bought these properties from the Seths 
of Muttra, the representatives of the mortgagees who advanced the 
money under the deed of the 1st September, 1863 now in suit. It is 
to be observed here that this article was not pleaded in the court 
below There the defence of limitation was raised upon the ground 
of adverse possession pure and simple and was rightly overruled 
by the Subordinate Judge on the” ground (inier alia) that no 
adverse possession could begin to run against the plaintiff who was 
not entitled to possession before the rst December, 1919, the date 
on which her last surviving brother, George C. Skinner, died. 


The plaintiff being a remainder man under her father’s will was 
entitled to plead article 140 of the schedule to the Limitation Act 
and to say that she had the right to sue for recovery of the estate 
at any time within 12 years from the date it fell into possession. 
The suit was filed less than six months after that date The Sub- 
ordinate Judge was never called upon to consider the terms of 
article 134 and although it is true thata plea of limitation can be 
raised atany time it was with some hesitation that I consented to 
its being raised here on the ground that the appellant Naunihal 
Singh had not for the purposes of this appeal printed the necessary 
documents upon which he relies for proof of the facts which he must 
establish in order to support the plea under article 134. However 
as there could be no doubt as to those facts and as the necessary 
documents had been printed before in the case of R. R. Skinner v. 
Naunthal Singh, which, as has been said, was decided by the Privy 
Council in the year 1913, we allowed the point to be argued. Those 
documents or some of them at any rate are referred to in their 
Lordships’ judgment and I shall have occasion later on to draw 
attention to whft was there said concerning them. 


I shall now set out the facts and quote from the documents which 
are translated and printed in the paper-book of First Appeal No. 127 of 
1907 (Naunihal Singh v. Richard Ross Skinner). At page 1A of 
this book we have the mortgage-deed of the Ist September, 1863 
executed by Thomas Skinner This is the mortgage of which 
redemption is now being sought. The deed is a hypothecation bond 
which recites that eighteen villages belonging to the mortgagor are 
being offered as security for a loan of Rs. 50,000. As a matter of 
fact only seventeen villages are named. The eighteenth which was 
probably meant to be included in the security was M. Audhel which 
was subsequently included in a later mortgage-deed presently to be 
mefitioned By this deed of the Ist September, 1863 the mortgagor 
undertook to pay the mortgage debt in full principal and interest 
at the end of December, 1863 and he covenanted that if he failed 
to discharge the debt as stipulated, he would put the Seths (the 
mortgagees) in possession who would then be able to realise and 


CIVIL 


—— = 


1925 
NAUNIHAL 
SINGH 
U. 
ALICE 
GEORGINA 

SKINNER. 


— 


Lindsay, J. 


CIVIL 


1925 





NAUNIHAL 
SINGH 


V. 
ALICE 
GEORGINA 
SKINNER. 





Lindsay, J. 


fad 


698 HIGH COURT A. L. J. R. 


apply the income of the mortgaged estate under their own superin- 
tendence and management. Thomas Skinner died towards the end 
of 1864 and following the narrative of events in the Privy Council 
judgment above referred to it appears that the Court of Wards took 
possession of the estate and held it till the year 1867 when posses- 
sion was handed over to the eldest son, Thomas Brown Skinner, 
who then proceeded to deal with the estate as if he were the absolute 
owner which he was not for reasons already stated. On the roth 


_ November, 1867 Thomas Brown Skinner executed a mortgage for 


Rs. 50,000 in favour of the Seths. Out of this sum Rs 43,294-14-3 
were due on the mortgage of the Ist September, 1863 executed by 
his father. . The balance he took in cash for the purpose of discharg- 
ing certain debts which he owed. The same property was mortgaged 
as was described in the earlier deed—the eighteen villages which 
were all mentioned by name and included Audhel the village which 
had been omitted in the document of 1863. 


It is important to notice the conditions of this mortgage for it 
was provided that the names of the mortgagees were to be entered 
in the revenue papers and it was further provided that the entire 
income of the mortgaged property was to be paid direct into the 
treasury of the mortgagees. It was declared that the mortgapées 
were to appoint a treasurer and two peons at the cost of the mort- 
gagor and that the money which was collected from the, villages was 
to be deposited with the treasurer without any diminution. Direc- 
tions were then given regarding the application of the income after 
it had been so received in deposit. After payment of Government 
revenue, patwari’s fees and the usual village expenses, the balance 
was to be applied in payment of the interest on the mortgage money, 
the salaries of the two peons and the treasurer appointed by the 
mortgagee and the salaries of the mortgagor's own servants and 
karindas. If any surplus remained after providing for these charges, 
it was to be applied in reduction of the principal sum. Another 
provision was that if any of the karindas of the mortgagor acted 
against the wishes of the mortgagees, he was to be dismissed 
on a complaint being made by the treasurer. It is not necessary 
to refer to any of the other terms of this document but it will be 
observed that the result of the arrangements just mentioned was 
to put the mortgagees in complete control of the revenues of the 
mortgaged estate as effectively as if they had been put in actual 
physical possession and it was no doubt for this reason that it was 
stated in the Privy Council judgment that this mortgage of 1867 
executed by Thomas Brown Skinner was a mortgage with possession. 
What their Lordships say with reference to this transaction is: ° 

‘At that time there was due on the mortgage for Rs. 50,000 
granted by his father, Thomas Skinner, a sum of Rs 43,000 
The mottgagees were placed in possession by him (Thomas 
Brown Skinner), Subsequent to this transaction Thomas Brown 
Skinner borrowed further sums from the mortgagees under two 


VOL. XXIII. | HIGH COURT 699 


deeds ‘of further charge dated respectively, the gth October, 
1869 afid the th February, 1872”. 

The next thing to be noticed is that on the 20th December, 1872 
Seth Lachman Das, who was then the representative of the mort- 
gagees, purchased in execution of simple money decrees obtained 
by other creditors five of the villages which he held in mortgage. The 
sale certificates are all printed in the paper-book of F. A. No 127 
of 1907, pp. 13A ez seg. Those five villages were Neknampur, Ghori 
Bachhera, Sunpehra, Gangolaand Salehpur. In the certificates the 
property acquired by purchase is the “ judgment-debtor’s equity of 
redemption” in all five villages. The judgment-debtor was Thomas 
Brown Skinner We hear nothing more of these properties until 
we come to the 26th December, 1898 on which date Seth Lachman 
Das made a mortgage in favour of the Nawab of Rampur to secure 
a debt of 15 lakhs ofrupees. This was a mortgage with possession 
and among the items.of property mortgaged were the five villages 
mentioned above. There can be no doubt that in the mortgage- 
deed these villages were described by the Seth as being his own 
property. He distinctly calls them his own and says he is mort- 
gaging them with all the proprietary and Zamindari rights and in 
the schedule attached to the mortgage he sets out the value of each 
village and says that all five are worth Rs. 1,78,100. That is 
obviously a valuation of the proprietary rights. This document of 


mortgage is to be found at page 17 R of the paper-book of F. A. 
No. 127 of 1907. 


Then we come to a document, dated the 24th September, 1903 
at page 29 R of the same record. This is a conveyance by the 
Seth of certain of the properties already mortgaged to the Nawab. 
It seems that the Seth being unable to keep down the interest on 
the mortgage-debt determined to sell the property or most of it in 
satisfaction of *the debt. The property conveyed included the five 
villages of which we have been speaking and so they passed to the 
Nawab of Rampur. On the 11th Aprl, 1904 the Nawab conveyed 
these villages to Naumbhal Singh forasum of Rs. 1,77,000. The 
deed is printed at page 35 R of the piinted record of F. A. No. 127 
of 1907 and in ıt the Nawab, after reciting the conveyance made to 
him by the Seth, describes himself as the absolute owner. These 
then are the facts upon which Naunihal Singh relies in support of 
his plea of limitation raised under article 134 and the question is 
whether he is entitled to the benefit of that article. In my opinion 
he is. 

It has been argued before us that article 134 cannot apply because 
the mortgage of 1863 was not a mortgage with possession and he- 
cause the mortgagees did not,obtain possession under that mortgage 
but under the Jater and independent mortgage of 1867 executed by 
Thomas Brown Skinner. According to this argument article 134 
must be so read as to mean that the property which has been mort 
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CIVIL gaged must have been, in the first instance, mortgaged with possession 
and that the transfer referred to must be a transfer made bya 
— mortgagee who has acquired possession under the mortgage. I can- 
eae not construe the article in this way. It deals with transfers of 
J. property which has been mortgaged. The article does not say 
ALICE “mortgaged with possession’. I agree of course that the suits referred 
a. to in the article being siuts for possession, it must be assumed that 
~ when such a suit is brought the defendant-transferee is in possession. 

Lindsay, J- I also think it reasonable to hold that the transfer which he has 
taken must have been one which placed the transferee in possession 

and that consequently where the transferor is a mortgagee he must 

have been in possession of the mortgaged property at the time he 

made the transfer. But I am not prepared to accept the argument 

that the possession which the transferor has at the time of the 

transfer must necessarily have been acquired under the mortgage 

originally made in his favour. It seems to me that even if the mort- 

gage was a simple mortgage and if the mortgagee subsequently gets 

possession of the mortgage property otherwise as, for example, by 

purchase in execution of a simple money decrce obtained by another 

creditor, the article will still apply if it is established that at the time 

the transfer is made the mortgagee was in possession no matter 

under what title. The article is designed for the protection of a tyans- 

feree who has been led by a mortgagee to believe that he is acquiring 

not merely mortgagee rights but a full proprietary title. To quote 

the words of their Lordships of the Privy Council in Radanath Das 

y. Gisborne(*) in construing the cognate section under the old act 

XIV of 1859 “purchaser must mean some person who purchases 

that which is ge facto a mortgage upon a representation .made to him 

and in the full belief that itis not a mortgage but an absolute title’. 





If that is so, I fail to see why it should make any difference to 
the purchaser (now the transferee) whether the pos%ession which his 
transferor has at the time of the transfer arose directly out of the 
mortgage or was, prior to the date of transfer, acquired in some 
other way. The possessionis there andis the principal factor 
in determining the belief of the transferee that his transferor is 
giving hima full proprietary title. The transferor could not very 
well purport to confer such a title if he were not in actual possession. 
I do not see why the transferee should be bound to inquire’ how that 
possession was obtained for under the law as it now stands the 
transferee is not required to show dena fides which was necessary 
under the law as it was when the case of Radanaith Das v. Gisborne 
was decided. The alteration in the law appears to have been made 
advisedly in order to exclude the notion that absence of notice of 
the real owner’s claim was necessary to enable a purchaser to claim 
the protection of this article. But Tam told that this court has 
decided in favour of the interpretation of article 134 relied upon 


(1) 14 Ms. I. A,, I. 


VOL. XXIII. | HIGH COURT 701 
6 


by the learned counsel for the plaintiff-respondent and I am referred 
to the Bench decision in the case of Ram Piare v. Budh Sen(’). I 
cannot accept the aigument. At page 167 of the report, after 
referring to the purpose of article 134, the learned Judges 
say that the transfer referred to in article 1341s a transfer 
with possession or followéd by possession asa necessary inci- 
dent or ingredient of it and they cite another judgment of this 
court in support of this observation. A/usains Khanam v. Husain 
Khau(*) This observation is in my judgment no authority for the 
proposition now put forward. The “transfer” to which reference 
is made is obviously the transfer made by the mortgagee, and, as 
~ I have already indicated, I agree that the mortgagee when he comes 
to make the transfer must be in a position to hand over possession 
which he cannot do unless he has got it himself. But the observation 
cannot be deemed to embrace the transfer made to the mortgagee 
in the first instance and to mean that the mortgage must have been 
a mortgage with possession under which the mortgagee entered 
either at the time the mortgage was granted or subsequently. 


But, apart from this, let us see how the matter stands in this 
case. How did the muortgagees, whose representative afterwards 
soldgto the Nawab of Rampur, obtain possession of these five 
villages. 

It is said that they acquired it under the mortgage executed by 
Thomas Brown Skinner ın 1867 and also under the purchases in 
execution made in the year 1872 and not under the mortgage of 
1863 made by Thomas Skinner. 


I do not think this statement is borne out by the facts. I have 
already pointed out that in the deed of 1863 the mortgagor covenant- 
ed to hand over possession in case he failed to discharge the entire 
mortgage-debt by the end of December of that year. There can be 
no doubt that the debt was not so discharged for it is proved that in 
1867 when Thomas B. Skinner executed his mortgage there was 
still outstanding a sum of Rs. 43,000 odd on the earlier mortgage 
in respect of which the mortgagees were entitled to take pos- 
session. Thomas Brown Skinnei to secure this debt and a further 
loan of Rs. 6,000 odd makes the mortgage of the roth Novem- 
ber, 1867 and places the mortgagees in complete control of 
the income of the mortgaged property and I recall here what 
their Lordships of the Privy Council said :egarding this arrangement. 
They said that the mortgagees were placed in possession by him 
(i.e. Thomas Brown Skinner). If this is so, did the mortgagees 
take possession under the mortgage of 1863 or the mortgage of 
1867? That they were entitled to have possession under the earlie1 
mortgage is clear. Is it to bé said then that notwithstanding this 
the mortgagees’ possession was acquired not under the earlier but 
under the later mortgage, a tiansaction quite independent of the 


(1) I. L. R., 43 All, 164. 
(2) I. L. R., 29 All, 471. 
XXIII. 89R. . 
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first That was evidently not the opinion of their Lordships of the 
Privy Council. At page 504 of the report in A. L. J. R., they say: 


“But the case, in their Lordships’ view, stands in a very 
different position with regard to the rights of mortgagees and their 
successors under mortgages granted not by the appellants’ brother 
but by the appellant’s father, Thomas Skinner. With regard to the 
appellant's brother it is decided by this judgment that the estate 
which he possessed was that of a tenant for life and that mortgages 
proceeding in respect of debts incurred by him could not affect the 
estate beyond his life Even if it be supposed that after he, Thomas 
Brown Skinner, came into possession, he granted mortgages in ~ 
renewal of those granted by his father and then outstanding the 
rights of the mortgagees could not in equity or justice be prejudiced 
thereby. To do so would be to operate a substantial deteat of 
the rights of those mortgagees and to imply what certainly never 
was the intention of any of the parties to the transaction that by the 
renewal of a mortgage by a person witha limited interest in the 
estate the intention was to operate a discharge of debts effectually 
secured upon the radical right.” 


It seems to me, therefore, that the’ moitgage of 1863 being still 
alive in 1867 and the mortgagees being under that mortgage ensitled 
to get possession, the possession delivered by Thomas Brown Skinner 
in 1867 must be referred to that right and the mortgagees were, 
therefore, in possession of the mortgaged property from that time 
under Thomas Skinner’s mortgage of 1863 and quite apart from 
such possession as was subsequently gained by the auction-purchases 
in 1872 under the decrees obtained against Thomas Brown Skinner. 

In this view, therefore, even if the construction of article 134 
propounded by the learned counsel for the plaintiff-respondent be 
accepted, the conditions necessary to give the purchaser the protec- 
tion of article 134 are fulfilled I have referred to the sale of the 
mortgaged properly to the Nawab of Rampur in 1903 and to the 
sale by him to Naunihal Singh in 1904. When Seth Lachman Das 
sold to the Nawab ın 1903 he was in possession of these five villages 
and had been so far over thirty years. He purported to convey an 
absolute title to the Nawab and no doubt believed that he had a 
right to do so on the understanding, mistaken though it was, that he 
had acquired the proprietary right by the purchase of Thomas Brown 
Skinner’s equity of redemption in the year 1872. That the Nawab 
gave valuable consideration for the sale is clearly established as is 
also the fact that in the following year 1904, Naunthal Singh paid 
the Nawab Rs. 1,77,000 for the full proprietary interest in these 
villages. For these reasons I hold that the plea of limitation ratsed 
under article 134 must prevail and that Naunihal Singh is not liable 
to be ejected now in a suit for redemption of the mortgage of 1863. 


It may be noted here that this plea of limitation was not avail- 
able to Naunihal Singh in the suit which Richard Ross Skinner 
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brought against him in 1906 and which was decided by their Lord- 
ships in the year 1913. By that time the period of twelve years, 
reckoning from the date of the sale by the Seth to the Nawab of 
Rampur (the 24th September, 1903) had not expired. 


The appeal of Naunihal Singh must, therefore, be allowed and 
the decree of the lower court reversed in so far as it awards the 
possession of the five villages Gangola, Salehpur, Neknampur, Ghori 
Bachhera and Sunpehra to the plaintiff. This decision relieves me 
fram the duty of examining the other question which was argued 
on behalf of the appellant Naunihal Singh, namely, the question of 
how the account on the mortgage should be taken. As Naunihal 
Singh is found to be entitled to retain possession of these five villages, 
he has no interest in the amount which the plaintiff is liable to pay. 


As regards the other appellant Nawab Mukarram Ali Khan who 
is represented by Mr. Girdhari Lal Agarwala, all that need be said 
is that he is entitled to no relief under this appeal. He claims to 
be entitled to retain possession of one item of the mortgaged property 
only, vis., M. Daula Rajpura, and as things stand at present he has 
got what he wanted for the suit in so far as it concerns this village 
has been declared by the Subordinate Judge to have abated. I have 
already mentioned that no other appellants except these two have 
been represented before us in this appeal (#.¢., F. A. No. 86 of 1924). 


[Referring to F. A. No. 494 of 1922, his Lordship continued. ] 


This appeal is without substance and must fail. The appellants 
are three of the defendants, Gobind Sarup, Nand Sarup and Chand 
Sarup. They are in possession of a 10 biswa share of M. Mathura- 
pur, one of the mortgaged items which they claim to have acquired 
as auction-purchasers in execution proceedings. To explain the 
nature of the defence set up by these persons it is necessary to state 
the following facts. Richard Ross Skinner, who had sued for 
redemption in 1906, died on the 15th August, 1913, afew months 
after the decision of their Lordships of the Privy Council. Their 
Lordships had directed the suit of Richard Ross Skinner to be 
remitted to the High Court to be dealt with upon the footing that 
the rights under the mortgages granted by Thomas Skinner should 
be satisfied by payment being made to the mortgagees or their 
successors. On such payment being made within a time to be fixed, 
Richard Ross Skinner was to be given a decree for possession; on 
failure to pay, his suit was to be dismissed. Before the investigation 
necessary to give effect to these orders‘could be held, Richard Ross 
Skinner died and having left no (eek representatives who could 
corrtinue the claim, the suit abated. n attempt was made by his 
brother, George Corbyn Skfhner, to get leave to continue the suit 
but this failed for the reason that his title as a life-tenant was quite 
independent of that which his brother: had held. Having failed in 
this attempt, George Corbyn Skinner brought in his own right a 
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suit for redemption which never reached the stage of decision owing 
to his death on the 1st December, 1919. 


Now in the suit which was brought by George Corbyn Skinner 
these three appellants in First Appeal No. 494 of 1922 were impleaded 
as defendants. In the course of that suit a compromise was affected 
between George C. Skinner and these defendants in accordance with 
which apparently they were allowed to retain possession of a Io 
biswa share in M. Mathurapur, one of the items of property mort- 
gaged. Inthe present suit they set up this compromise as a bar 
to the claim of the plaintiff in respect of this property. The Subordi- 
nate Judge overruled this defence being of opinion that no agreement 
entered into between George C. Skinner and these defendants could 
bind the plaintiff in the present action. This was without doubt a 
correct decision for George C. Skinner being only a life-tenant, no 
act of his could be binding upon the plaintiff in the present suit. 
She was not claiming under George C. Skinner but under an inde- 
pendent title. 


The appellants seek to raise this plea again in appeal but for the 
reason just given it cannot succeed. First Appeal No. 494 of 1922, 
therefore, fails. The result, therefore, is as follows :— 


First Appeal No. 86 of 1924 succeeds so far as the claim of 
Kunwar Naunihal Singh is concerned and the decree of the Bwer 
court is reversed to this extent that it is declared that the suit of 
the plaintiff fails and is dismissed with respect to the five villages 
Gangola, Salehpur ,Neknampur, Gbori Bachhera and Sunpehra The 
decree of the court below will be amended accordingly. As regards 
costs I decline to make any order in favour of K. Naunthal Singh 
either here or in the court below. He has succeeded on a plea of 
limitation which was not raised in the trial court and in this court 
he failed to have translated and printed the evidence by which he 
sought to support the plea of limitation raised here.” In other res- 
pects F. A. No. 86 of 1924 fails and is dismissed with costs in this 
court against the answering respondent (the plaintiff) including 
fees on the higher scale. First Appeal No. 494 of 1922 fails and is 
dismissed with costs. 


KANHAIYA LAL, J.—I agree generally with the conclusions at 
which my learned brother has arrived and only wish to add a few 
observations in regard to the precise bearing of Articles 1 34 and 
140 of the Indian Limitation Act on the subject-matter in issue in 
these appeals. The mortgage sought to be redeemed was effected 
by Thomas Skinner on the 1st September, 1863 in favour of the 
firm of Seth Lakshmi Chand and Seth Govind Das of Muttra for 
Rs. 50,000. The mortgage ‘money was repayable with interest at 
Re. I per cent per mensem by the 31st December, 1863 and in 
case of default it was to bear interest at 14 per cent per mensem 
from the date of its execution. There was a further convenant ‘that 
the interest shall be regularly paid every half year and that similar 
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payments will be made towards the principal year after year til] the 
entire mortgage money was paid up and that it the mortgagor failed 
to pay the principal and interest from the profits of his property as 
provided in the mortgage-deed, he shail put the mortgagees in pos- 
session and occupation of the hypothecated villages so that they 


might recover the principal and interest by taking the property “ 


under their own management and supervision. In other words, the 
mortgage was a simple mortgage convertible into a usufructuary 
mortgage on the happening of a certain contingency. 


Thomas Skinner died in November, 1864 leaving a will clauses 
4 and 5 of which provided that his private zamindari which had 
been granted to him by the Government as a reward for the services 
rendered during the rebellion of 1857, and all villages, houses and 
other pioperty added by him from time to time to the original 
grants, shall on his demise descend to his eldest son, Thomas 
Brown Skinner and to his lawful male children according to the 
law of inheritance, and in the event of the eldest son, Thomas Brown 
Skinner, dying without lawful male children, the same shall descend 
to the next male heir of the testator, and should ail his sons die 
without lawful male children, it shall descend to his female children 
or, in the event of their death, to the female children born in wed- 
loc¥ of his sons in succession. 


By virtue of this will Thomas Brown Skinner took possession of 
the estate from the Court of Wards which had meanwhile taken 
charge of it. On the roth November, 1867 he executed a mort- 
gage in favour of the Muttra firm the proprietor whereof was now 
Seth Govind Dass, for Rs. 50,000 out of which Rs. 43,294-14-3 
were credited on account of principal and interest due to the said 
firm on account of a previous mortgage, and the balance was taken 
by him in cgsh for his own purposes. The same property which 
had been previously mortgaged was hypothecated again and it was 
provided that the mortgagors shall get the name of the mortgagee 
entered in the revenue papers in respect of the mortgaged villages 
and that the karindas and servants of the mortgagor shall make 
collections and assessment in respect of the same of their own 
authority but a treasurer and two peons shall be appointed on 
behalf of the mortgagee to supervise the collections and take 
charge of the munies so realised, to be applied after payment of the 
Government revenue, the Patwari’s fee and the village expenses, 
besides the cost of collection including the salary of the treasurer 
and peons of the mortgagee, in the reduction of the principal and 
interest due on the mortgage. There was a further provision that 
the accounts of the debt and the receipts and disbursements of the 
mortgaged villages shall be made up six monthly and that if any of 
the karindas and servants of the mortgagor acted against the wishes of 
the mortgagee, he shall be liable to dismissal and the mortgagee shall 
have power to make collections and assessment on his own account. 
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In 1872 and 1873 Seth Lachmandas, the successor of the mort- 
gagee, purchased some mortgaged villages in execution of certain 
decrees for money held by other persons against Thomas Brown 
Skinner and believing himself to have become thereby the absolute 
owner of those villages and to be competent to deal with them 
as if they (they) were his own property, he, on the 26th December, 
1898, as the surviving member of the family of the mortgagee, 
mortgaged the said villages along with other properties. with the 
Nawab of Rampur. On the 24th September, 1903 he sold the same 
to the Nawab of Rampur who in turn sold five of the villages now 
in dispute on the 11th April, 1904 to Nauniha] Singh the plaintiff 
for a sum of Rs. 1,77,000, describing himself as the absolute owner of 
the properties conveyed. 


It is urged on behalf of Naunthal Singh that he was a transferee 
in good faith and for consideiation from the Nawab of Rampur who 
had purchased from Seth Lachmi Das the absolute rights he claimed 
to have acquired at the auction sales aforesaid and that he is pro- 
tected by Art. 134 of the Indian Limitation Act from being made 
liable toa claim for redemption in respect of the original mortgage 
of the Ist September, 1863. Meanwhile Thomas Brown Skinner 
died without leaving any male issue. In 1906 a suit was brought 
by Richard Ross Skinner for the possession of the estate wich 
was in the hands of transferees and it was held by their Lordships 
of the Privy Council eventually ona construction of the will of 
Thomas Skinner that Thomas Brown Skinner had only a life-estate 
and that the mortgage granted by Thomas Skinner was ineffectual 
to convey or give any right over any estate except the tenancy for 
life of which Thomas Brown Skinner was -pusSessed. Their Lord- 
ships remanded the suit for determining the amount of the mortgage 
money due under the mortgages granted by Thomas Skinner. But 
before the suit could be re-heard, Richard Ross Skinn®r died without 
leaving any male issue and as he too had only a life-interest in the 
estate, his suit abated A fresh suit for redemption was then 
brought by George Corbyn Skinner, the next son and heir of Thomas 
Skinner, but he too died before the decision of the suit. The 
present suit was then filed by Alice Georgina Skinner, the 
daughter and next heir of Thomas Skinner, for the redemption of 
the mortgage of the 1st September, 1863, and it is evident that but 
for Article 134 of the Indian Limitation Act the suit would be within 
time under Art 148 read with Art. 140 of that Act. As between 
the transferees and the present plaintiff no question of adverse 
possession can arise, because under Art. 140 of the Indian Limita- 
tion Act a remainder man or devisee can sue for possession of 
immovable property devised to him within 12 years from the date 
when his estate falls into possession Once a person enters asa 
tenant for life he cannot hold adversely to the remainder man. „An 
adverse possession for any length of time against a tenant for life 
is similarly ineffectual against fhe reversioner or remainder man 
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whose right to possession only accrues on the death of the tenant 
for life. 


Art. 134, however, allows only a period of 12 years for a suit 
to recover possession of immovable property mortgaged and sub- 
sequently transferred by the mortgagee for a valuable consideration 
to be computed from.the date of such transfer. It applies to cases 
where the mortgagee purports to transfer what he is not competent 
to alienate, that is an interest greater than that of a mortgagee, and 
it presupposes a mortgage with possession or followed by possession 
as a necessary incident or ingredient of it because a mortgagee who 
is not in possession cannot transfer possession to another or give 
what he does not possess. I{ the mortgagee acquires possession in 
some other capacity, the transfer of possession will be deemed to 
have been made in the capacity in which it was (rightly or wrongly) 
acquired and such acquisition cannot be attributed to the mortgage, 
where the mortgage itself is a simple mortgage or a mortgage not 
entitling the mortgagee to possession by virtue of its incidents or 
terms. ° 


In this case the villages in question were purchased by Seth 
Lachmi Das at auction sales in execution of certain decrees for money 
agafmst Thomas Brown Skinner who was afterwards found to have 
had only a life-interest therein. It is stated on behalf of the mort- 
gagee that he got possession after the auction purchases in 1872, 
but the plaintiff states (para. 8 of the plaint) that the mortgagee 
used to manage the property and make collections under the usufruc- 
tuary mortgage effected by Thomas Brown Skinner on the oth 
November, 1867 in lieu of the moneys due on the mortgage of the 
Ist September, 1863 and certain other mortgages and inasmuch as 
the mortgage of the roth November, 1867 cannot be deemed to 
operate beyon@ the lifetime of Thomas Brown Skinner, the posses- 
sion of the mortgagee must be deemed to have continued after his 
death under the mortgage of the 1st September, 1863 now sought 
to be redeemed. There was a provision in the mortgage-deed of 
the 1st September, 1863 entitling the mortgagee to obtain possession 
if the principal and interest due thereon were not regularly paid. 
During the previous litigation which went up to the Privy Council 
it does not appear to have been disputed that the mortgagee was 
placed in possession of the mortgaged pioperty by Thomas Brown 
Skinner under the mortgage of the ‘10th November, 1867 and as 
that mortgage failed to be operative beyond the lifetime of Thomas 
Brown Skinner who died in 1900, it follows that the possession of 
the disputed villages gua the mortgagee's interest must be deemed 
to“have been held after that date jinder the mortgage of the ist 
September, 1863 which it sought to repay. The mortgagee, how- 
ever, believed to have acquired the cc of the mortgagor by his 
purchases at auction sales of 1872 and 1873 in execution of the 
decrees for money held by certain eee persons against Thomas 
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Brown Skinner; and the real. position of the rights of the parties 
was not discovered till the correct construction to be placed on the 
will of Thomas Skinner was determined by their Lordships of the 
Privy Council on the 4th March, 1913. Till then the period of 
limitation allowed by Art. 134 of the Indian Limitation Act for a 
suit for possession of immovable property .mortgaged and then 
transferred by the mortgagee to another person for valuable consi- 
deration had not expired in respect of the transfer made by Seth 
Lachhman Das of what was described as an absolute right in favour 
of the Nawab of Rampur or that made by the latter in favour of 
Naunihal Singh. The object of Art. 134 is to protect transferees 
for value who have purchased an interest larger than that possessed 
by the transferor and have been allowed to remain in possession and 
enjoyment of such larger interest for a period of more than 12 
years. In the matter of the mortgaged properties so transferred, it 
controls Art. 148 of the Indian Limitation Act in the same way as 
it controls Art. 140. If the mortgaged property is in possession not 
of the mortgagee but in that of a transferee from him who claims 
to have purchased larger interest therein for consideration, what a 
man is not allowed to do under Art. 148 of the Indian Limitation 
Act, he cannot be allowed to do under Ait. 140 after such possession 
has been held for more than 12 years. The question is not free 
from difficulty but in view of the equities of the case and the long 
and continuous litigation which the transferee had to face both before 
his possession of 12 years was completed and after it, there is no 
ground for allowing the remainder man to oust him after such period 
has expired. It niay be that Richard Ross Skinner was suing for 
possession of the disputed property as much in his own interest as 
that of his successors, but the order refusing to allow substitution 
after his death was not challenged and allowed to begome final and 
a remainder man who sues for the redemption of the mortgage cannot 
escape the consequences which Art. 134 prescribes. 


In regard to the other matters raised in either of these appeals 
[have nothing to add to the decision of my learned colleague with 
which J am in agreement. I agree, therefore, in the order proposed. 


Decree modtfied. 
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WILLIAM GRAHAM (Defendant) CIVIL 
VEFSUS 1924 
KRISHNA CHANDRA DEY (Plaintiff) .* cok 


Specie Relef Act (1877), sections 15, 16 and 17—Meaning LORD 
of—Section 16, when applicable—Sale of iwo plots for a lump SUMNER, 
sum—No indication of a scparate and distinct transaction regard- SIR JOHN 


: ae ; EDGR, SIR 
ing each plot—Seclion 16 inapplicable. E a aa 
The defendant agreed to sell to the plaintiff two plots of JENKINS. 


land foraceitain price. The contract required the vendor 
to make out a marketable title. The area of the two plots was 
not definitely stated, but boundaries were separately piven. 
‘The price was the price for both together, and in describing 
the steps to be taken as to making title, granting an assurance 
and receiving rents and piofits, both plots were dealt with 
together as a whole and there was nothing by which to separate 
them or to place one ona footing independent of the other. 
The defendant failed to make out a title to one plot and on a 
esuit for specific performance by the plaintiff, the Trial Judge 
having offered the plaintiff a deciee for the conveyance of the 
other plot for the total price on the terms of Section 15 of 
the Specific Relief Act, which offer was refused, dismissed 
the suit. 


On appeal, the High Court holding that the case fell within 
the terms of Section 16 of that Act remitted the case to the 
Trial Judge in order that he might take evidence and assess 
the abatement of price to be allowed in 1espect of the failure 
to make title to one of the plots, Held, by the Privy Council 
reversing the High Court, that before the Court could exercise 
the power given by Section 16, it must have before it some 
material showing that a part of the contract taken by itself 
could and ought to be specifically performed and stood ona 
separate and independent footing from the other part of the 
contract which admittedly could not be performed, The court 
cannot apply section +6 on a mere surmise that, if opportunities 
were given for further enquiry, such material might be forth- 
coming and possibly might be found to be sufficient. Held, 
further that the words of Section (16 do not permit the Court 
to make for the parties or to enforce upon them a contract 
which, in substance, they have not already made for them- 
selves, 


APPEAL from an order of the Highl Court of Judicature at Fort 
William in Bengal. ° 
The facts'appear from the judgment; 


A. M. Dunne, K. C. and Bryan Farai: for the appellant. 
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The other side was not represented. 
The following judgment was delivered by 


LORD SUMNER.—This was a purchaser's suit to enforce under 
the Specific Relief Act, 1877, a contract for the sale of two plots of 
land for one sum of Rs. 1,53,000 in the Tollygunj District of Calcutta. 
The contract required the vendor to make out a marketable title and, 
in case of failure to do so, bound him to refund the deposit on 
demand. It also stipulated that, in case of any deficiency in the area 
or quantity of Jand, no compensation should be payable by the vendor 
on actual measurement. There was no general condition either 
providing for compensation or excluding it. The vendor proved to 
be unable to make a title to the second plot and the Trial Judge, 
having offered the plaintiff a decree for the conveyance of the other 
plot on the terms of Section 15, which offer was refused, dismissed 
the suit without costs On the issue of damages for breach of 
the contract no evidence of material damage was given. 


On appeal the High Court, considering that the case fell within 
the terms of Section 16, allowed the appeal but, having before them 
no evidence of the value or character of the plots beyond the parti- 
culars given in the contract, remitted the case to the Trial Judge, in 
order that he might take evidence and assess the abatement ofgprice 
to be allowed in respect of the failure to make title to one of the 
plots. 


Seclions 14 to 17 inclusive of the Specific Relief Act, 1877, are 
both positive and negative in their form. Taken together they 
constitute a complete code, within the terms of which relief of the 
character in question must be brought, if it is to be granted at all. - 
Although assistance may be derived from a consideration of cases 
upon this branch of English jurisprudence, the language of the 
sections must ultimately prevail. = 


Section 17 prescribes that there shall be no giant ot specific 
performance except in.cases coming within one or other of the three 
previous sections. Ii was not proved that the part of the contract 
which was left unperformed bore only a small proportion in value to 
the whole within Section 14, and the purchaser had declined to 
accept relief on the terms of Section 15. Accordingly,» Section 16 
(which appears to be novélin the width of the power which it 
confers) afforded the only ground on which the Court could help 
him. To make this section applicable it had to be shown that there 
was a part of the contract, to wit, that relating to plot B, which 
(a) “ taken by itself could and ought to be specifically performed,” 
and (0) “stood ona separate and independent footing” from» the 
other part of the contract, which admittedly could not be performed. 


Their Lordships think (1) that before a Court can exercise the 
power given by Section 16 it must have before it some material 
tending to establish these propositions, and* cannot apply the section 


4 
è 
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on a mere surmise that,if opportunity were given for further enquiry, 
such material might be forthcoming and possibly might be found to 
be sufficient ; and (2) that the words of the section, wide as they 
are, do not authorise the Court to take action otherwise than judi- 
cially, and in particular do not permit it to make for the parties or 
to enforce upon them a contract, which in substance they have not 
already made for themselves. 


When the whole contract is enforced in one way or another, as 
to the greater part by the remedy of specific performance and as to 
a small residue by compensation itis not necessarily making a new 
contract to select from among the remedies, which the Court can 
grant, one for the major and another for the minor part of the 
contract. For this jurisdiction Section 14 specifically provides and 
Section 17 forbids any extension beyond it. Hence Section 16, both 
because it must be something not covered by Section 14 and because 
no Court can act unjudicially without either statutory warrant or 
consensual authority, must be limited and the expression “ stands on 
a separate and independent footing” points to a limitation, which 
would exclude any. new bargain, that cannot be said to be contained 
in the old one. 


M the present case the contract states that the plots are in the 
same district, are of about the same area, are both equipped with 
tanks but otherwise are without specific description, and are both 
so delimited that they can be said to be bounded by such and such 
roads or properties on the north, south, east and west. The price, 
however, is a price for both together and, in describing the steps to 
be taken as to making title, granting an assurance, and receiving 
tents and profits, both plots are dealt with together as a whole, 
and there is nothing by which to sepatate them or to place one on 
a footing indep@ndent of the other. In fact, if it were not for the 
statement of their areas, which are cautiously stated not to be 
guaranteed, and of their boundaries and locality, no separate and 
independent footing could be suggested or alleged to distinguish 
either from the other. It may be that in the estimation of the 
parties at the time of the agreement one was more valuable than the 
other, bigha for bigha, or one was made more valuable than it would 
otherwise have been by the simultaneous acquisition of the other, 
apart from their respective areas. Nothing is stated about the 
quality or amenities of the land. It may be that, because both weie 
sold together, the total price was less than the aggregate prices 
would have been, if both had been sold apart. To call „the parties 
to give further evidence now is to ty to make them agree ona new 
price, subject to settlement by the Trial Judge, if they differ; it 
is, in fact, to impose on them an arbitration, to which they have not 
submitted. To resort to expert evidence is to inquire what they 
ought to have agreed upon, though the fact is that, left to them- 
selves, they did not choose to do so.. To remand the case to the 
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Trial Judge is to delegate to him a discretionary decision, which 
rested with the High Court itself in the view which it took of the 
appeal Their Lordships are, therefore, of opinion tnat the judg- 
ment of the High Court cannot stand and that the judgment dis- 
missing the suit should be restored. 


The Trial Judge gave the successful defendant no costs The 
defence was singularly devoid of merits. The vendor, a barrister-at- 
law, owned only one of the two plots, which he agreed to sell, the 
other, as he must have known, belonging to his wife, and the assurance, 
which he subsequently gave upon a requisition on title, that his wife 
would concur, was somehow falsified. “He then set up an affirmative 
defence, that time was of the essence of the contract, which failed 
at the trial, and has since been abandoned. Their Lordships accord- 
ingly think that there ought to be no costs now on either side, either 
of the appeal or of the proceedings in the Courts below, and they 
will humbly advise His Majesty to the above effect. 


Watkins & Hunter —Solicitors for the appellant. 


RAJA MAHARAJ KUMAR SATYA NIRANJAN 
CHAKRAVARTI AND OTHERS (Plaintiffs) 


UVEKSUS 
RAM LAL KAVIRAJ AND OTHERS (Defendants). * 


Landlord and tenan!—Permanent lease—OJ ali things above, on 
and below the surface-—Conveys a right to minerals and to work 
the sante—Tenant working minerals for more than 12 years 
without right—Suit thereaficr time-barred. m 


The plaintiffs were the zamindars and the defendants theii 
putnidars, and the suit was for the establishment of the right 
of the plaintiffs to the minerals in the lands in dispute. The 
defendants had worked mines on a large scale and to the know- 
ledge of the plaintiffs for more than twelve years before the 
institution of the suit, The defendants pleaded inter alia that 
theit putni lease gave them the right to minerals,in express 
terms and that the suit was barred by limitation, Held, that the 
lease by its language, which conveyed to the lessee everything 
below the surface as well as all on it or above it, conveyed a 
right to the minerals and the grant of the minerals included 
a right to work the same, Held, futher, that if the lease did 
nowprant a right to the minerals then, inasmuch as the defend- 
ants had been working the mines for a period exceeding’ 12 
yeats prior to the suit, it was time-barred, 


The mere fact of a lease being permanent, transferable and 
heritable does not necessarily carry with it the result that’ the 
lessee has all the zamindari rights including a right to the 

t P. C. A. No. 64 of 1923. 
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minerals and minerals will not be held to have formed part of 
the grant in the absence of express evidence to that effect. 


APPEAL from an order of the High Court of Judicature at 
Patna. 


The facts are fully stated in the judgment. 


IV. H. Upjohn, K. C., A. M. Dunne, K. C. and B. Dube, for the 
appellants. 


L. de Gruyther, K. C. and K. Brown, for the respondents. 
The following judgment was delivered by 


LORD DUNEDIN.—The present action is as to the right to the 
minerals in a Mauza at Sultanpur. The plaintiffs are the Zamindars 
of a Zamindari within the bounds of which the said Mauza lies. The 
defendants are the putnidars and darputnidars of the said Mauza. 
The defendants are working, and, as the High Court have found— 
as to which finding no dispute has been raised before this Board— 
have worked the mines on a large scale since 1894 and to the 
knowledge of the plaintiff since 1898. i 


The present suit was raised in 1915. The defendants rely upon 
three separate defences. First, they say that being putnidars they 
are ®n right of all the Zamındari rights appertaining to the territory 
embraced in the putni lease unless exception has been expressed, and 
that no exccption of minerals was expressed. Secondly, they say 
that the putni lease gives them the right to the minerals in express 
terms. Thirdly, they say that the suit is barred either under article 
120 or article 144 of the schedule to the Limitation Act. The 
learned Subordinate Judge decided all three questions against the 
defendants and gave decree. On appeal the High Court of Patna 
affirmed the view of the Subordinate Judge on the first question, 
but reversed hfm on the second. It is somewhat difficult to say 
whether they affirmed or reversed on the third, but, as they were 
in favour of the defendants on the secund, they dismissed the suit 


On appeal to this Board all these questions have been argued 
at great length, and it has been urged that the first question is one 
of very general importance. Their Lordships, however, think that 
the case may be disposed of on the second and third questions. 
To take the third question first, the relief asked by the plaintiffs 
was at once possessory and declaratory, for they ask “ that it should 
be declared that the plaintiffs are entitled to and are in possession 
of the underground rights of the shid Mauza”. Their Lordships 

think that they are placcd in tlus dile mma. The suit 1s admuttedly 
rajsed morc than 52 years after a woking of the minerals on a 
large scale, that is to say, a proper working of the field. It must be 
assumed for the purposes of this plea that the plaintiffs are right on 
theefirst and second points. The working by the defendants was, 
therefore, working not under a lease Bul by a mere trespasser If, 
therefore, the suit is possessory, then it is barred under article 144 
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of schedule 1, for more than 12 years have elapsed since the posses- 
sion became adverse. If, on the other hand, the suit is declaratory, 
it ıs barred under article 120, for more than 6 years have elapsed 
since the right to sue the declaration emerged. Further, their 
Lordships agree, with the High Court on the second question. 
This depends on the document of title It runs as follows :— 


DEED OF PUTNI SETTLEMENT, 


‘“We let out to you in Mofussali Putni settlement the Mauza - 


Sultanpur, as per boundaries given in the Thakbasta papers, 
appertaining to Taraf Afzalpur and comprised in our Zamindari 
share, amounting to 4 annas in ‘Tappa Kuntahit Karaya, exclud- 
ing the Chakran Jaigir, Debotar, Brahmotar and other extra 
lands, etc., and the Katai Jungles included in’ Tikish (?) at 
an annual rental of Rs, 25 in Company’s coin anda premium 
of Rs 45 in Company’s coin. You will hold possession of all 
the lands appettaining thereto from a very long time, such as 
Mal, Khamar, Hasil, Patit, Bul, Jhil, Khal, Kandar, Pahar and 
Parbat, Jalkar, Falkar, the fruit-bearing and non-fruit-bearing 
trees and the Jungles and all rights and interests appertaining to 
all such things lying within the four boundaries and above 
and below (the surfaces), You will not be ousted from the 
Zamindari.”’ 


There have been a series of cases before this Board in which 
their Lordships have held, in the case of leases of Mokurari and 
other tenures, that in order to pass minerals to the lessee, express 
words must be used. They are 7zturam Mukerji and others vy. 
Cohen and others ('), Kumar Hart Narayan Singh Deo Bahadur and 
another y Sriram Chakravarts and others È), Raja Sri Sri Durga 
Prasad Singh v. Braja Nath Bose and others (°), Sashi Bhushan 
Misra and others v. Jyoti Prashad Singh Deo and others (*), 
Girtidhart Singh v. Megh Lal Pandey and others (°) god Raghunath 
Roy Marwari and others v. Raja of Jheria and others (°). Both 
the Subordinate Judge and the Judges of the High Court have 
decided that these cases equally apply to putni tenures. Without 
so deciding this must be assumed for the purpose of deciding the 
second question. The Subordinate Judge thought that such words 
as “adha”’ “ urdha”’ “ Hadud Mahdud ” were mere words of style 
commonly used by writers of deeds without a proper understanding 
of their meaning, and, therefore, refused to give an effect to them. 
This seems a mistaken view. ;} Common words of style used in con- 
veyances of any sort may be, ‘and often are, words of surplusage, but 


when they are not words of surplusages they must be given the, 


proper effect of their own meaning. This vicw was taken by the 
High Court. They thought that, looking to the anxious expression 
of the generality of the grant as evidenced by the long category of 
things conveyed, the words “adha” and “urdha” made it plain 


tn 1905] 32 I. A., 185. \ (2) Hore 37 I. A., 136. . 
3) ce 39 I A., 133. N (4) [1916] 44 I. A., 46. 
(5) [r917] 44 I. A., 246. ' (6) [1919] 46 I. A., 158. 
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that there was every intention to convey all below the surface as 
well as all on it or above it. With this view their Lordships agree. 


Two more contentions of the appellants must, however, be stated 
in order to be set aside. Their counsel argued that section 108 (o) 
of the Transfer of Property Act settled the question. Their 
Lordships consider this an impossible contention. The meaning of 
the section is clear enough. It is obviously dealing with the ordinary 
rights of a lessee in an ordinary lease, but it would be nothing less 
than an absurdity to hold that its terms cut down the right to work 
a mineral field expressly conveyed. Even if the words “ with leave 
to work ” were added, the words of the section, if taken literally 
and as of universal application, would prevail, because an Act of the 
legislature must prevail against private paction. They further 
argued that aright to the minerals does not infer a right to work 
It ig a general principle of all grants quando aliquid conceditur td 
etiani conceditur sine quo res ipsa non esse potest. This is always 
true as between grantor and grantee, but it does not necessarily 


apply as against third parties. If the grantor has granted the . 


surface to A and the minerals to B, it may well be that the mere 
grant of the minerals will not include a right to bring down or 
otherwise injure the surface in the process of winning the minerals. 
Butehere there is no question of that sort. The grantee of the 
minerals is also the grantee of the surface. Their Lordships have, 
therefore, no hesitation in saying that this grant of the minerals, in 
a question with the grantor, which is the only question here, includes 
the right to work. Such being their Lordship’s views, which 
directly lead to an affirmance of the judgment of the High Court, 
they would, in ordinary circumstances, have said no more as to the 
first and general question of whether a putni tenure, without more 
said, tiansfers as has been contended by the respondents all the 
rights of the Zamindan, including the right to the minerals. 


There is admittedly conflicting authority on the point, but the 
learned Subordinate Judge, and also the Judges of the High Court, 
considered that the authorities in favour of the putnidar were over- 
ruled by the decisions of the Board in the series of cases mentioned 
above. Their Lordships cannot agree with that view. Tiru am 
Mukerji and others v. Cohen and others (©) was the case ofa 


maintenance grant. This was held not to include minerals. Kumar 


Hast Narayan Singh Deo Bahadur and another y Sriram 
Chakiavartt and others (°) was Debottat tenure Raja Sri Sri Durga 
Prasad Singh v. Braja Nath Bose and others (°) was the case of 
lease held as appanage to the office of Digwar. Sashi Bhushan 
Misra and others y Jyoti Prashad Singh Deo and others (*) was 
the case of a Brahmottar tenure, which} means that that was a grant 
(1) [1905] 32 I A., 385. 
e (2) [r910] 37 I. A., 1136. 
(3) [ro1r] 39 I. A.,jr33. 
(4) [1916] 441. A., je 
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to Brahmins for their support. Gridhari Singh v. Megh Lal 
Pandey and others (*) was an ordinary Mokurari lease. Raghunath 
Koy Marwari and others v. Raja of Jheria and others (°) was 
again a case of Brahmottar tenure. Not one of these was the tenure 
of a putni taluk in the hands ofa putnidar. In their opinion the 
question, so far as direct decision of this Board is concerned, is still 
open. It really turns on what is the true nature of a putni tenure. 
Their Lordships think that the learned Judges have been misled by 
a wrong view of expressions used by LORD SHAW in Giridhari 
Singh v. Megh Lal Pandey and others (*) when quoting the 
judgment of Lord Buckmaster. Hus Lordship says :— 

“The decisions establish that when a grant is made bya 
Zamindar of a tenure at a fixed rent, although the tenure may 
be permanent, heritable and transferable, minerals will not be 
held to have formed part of the grant in the absence of express 
evidence to that effect ” 


But that only means that the mere fact of a lease being per- 
manent, transferable, and heritable does not necessarily cary with 
it the result that the lessee has all Zamindari rights. His 
Lordship was dealing with a contention founded on Mokurari leases 
The passing of a Mokurari lease does not, says he, have the effect 
that all the rights of a Zamindar go with it, but his Lordshi did 
not mean to say and did not say “ because a permanent lease does 
not entail that effect, therefore, inasmuch as a putni lease is a per- 
manent lease, it does not entail that effect”. That question was 
not before him and was not decided. Their Lordships do not decide 
it now as it is not necessary for the judgment, nor do they wish to 
express any opinion on the matter save one, viz., that they do not 
agree with the dictum of the High Court which says that the judg- 
ment of PRINSEP and HILL, JJ. in the case of Nawab Sir Ali 
Quader Syed Hossein Ally Mirsa Bahadur v Rai Jegendra Narain 
Roy (*) has been overruled by the decisions of this Board above 
cited. That decision is in conflict with the decisions of other Courts 
in India, and whether it or those other decisions are right must 
remain for settlement on another occasion. 


Their Lordships will humbly advise His Majesty to dismiss the 
appeal with costs. : 
| Appeal dismissed. 
Hy. S. L. Polak.—Solicitor for the appeilants. 


Pugh & Co. and T L. |Wilson & Co—Solicitors for the re- 


spondents. ‘ 
(1) [197] 44 I. A., 246. 
ul 461 A, 158. e 
3) [1889] 16 C. L.J., 7. 
l 


- m A 


À 


VOL. XXIII. ] PRIVY COUNCIL 717 


RAJA SASI SEKHARESWAR ROY BAHADUR (Plaintif) 
VETSUS 
LALIT MOHAN MAITRA, SINCE DECEASED (Defendant) .* 
Civil Procedure Code, section 47—Decree passed for possession by 
partiiion in terms of private award—Possession not delivered 
by defendani—Suit for possession not smaintainable—Remedy 
by execuliton of decree, 

The parties were co-owners of certain properties. ‘They divid- 
ed the properties through a private arbitration and the award 
which was subsequently made a rule of the court declared and 
defined the lands allotted to each party and further declared 
that ‘‘each of the two parties above-named will collect rents 
and other profits and deliver respectively to each other all the 
Zemindari papers which they may have in their possession”, 
The plaintiff alleged that the defendant had not delivered 
possession of the properties in the terms of the decree on the 
award and he sued to recover possession, Held, that the suit 
was barred by the provision of Section 47 of the Civil Pro- 
cedure Code. ‘The only remedy open to the plaintiff was to 

atake out execution of the decree passed in terms of the award. 


APPEAL from an order of the High Court of Judicature at Fort 
William in Bengal. 


The facts of the case appear from the judgment. 

Sir G. R. Lowndes, K C. and B. Dube, tor the appellant. 
L. de Gruyther, K. C. and J. M. Parikh, for the respondent. 
The following: judgment was delivered by 


LORD DUNEDIN.—In this case a question has arisen between 
two Zemindars® They were in possession of certain properties in 
what may be called a very uncomfortable manner, that is to say, 
they possessed certain lands in common, and the way of possession 
was a very uncomfortable way. One got the rents of certain tenants, 
and the other got the rents of others, and sometimes they both went 
to the same tenant and each realised a portion of his rent. In order 
to get rid of this inconvenient situation, they agreed to arbitration ; 
an arbitratfon was accordingly held, and the arbitrator allotted certain 
villages to one, and certain villages to the other. Thereupon posses- 
sion tòa certain extent was taken in accordance with the award. 
The present suit was raised by, the plaintiff, and the object of the 
suit was to get possession of certain lands which he said were his 
under the award, and of which the defendant was in improper posses- 
sion. He makes a plain averment in the plaint. He says, after 
setting out the fact of the award and the finding, “ But in spite of 
his ’=-that is the defendant—“ being bound in accordance with the 
provisions of the said award and the decre passed upon it to give 

* P, C. A, No. 89 of 1923, 
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up to the possession of the plaintiff ” certain lands, “ the defendant 
has not done so. The defendant is not entitled and has no right to 
enjoy and possess the lands mentioned” in the three schedules 
annexed. For relief he asks “That on declaration that the lands 
mentioned in the three schedules are lands depicted in the Revenues 
Survey maps of mouzahs Lakshmipur, Bilborendra and Begpur 
respectively, and (on declaration) of the plaintiff’s right on the basis 
of the aforesaid award and the decree passed upon „it to get posses- 
sion of the same, the plaintiff may get decree for khas possession of 
the same on eviction of the defendant from all these lands.” The 
answer that is made by the defendant, and which has been given 
effect to by the court below is that if what the plaintiff says is true, 
the plaintiff ought to have executed the decree which he got and 
not have allowed that decree to become null by reason of limitation. 
The question, therefore, resolves itself into this : Could he on the 
statement of the facts now made have at the time got execution upon 
the decree? The decree was filed in court, and the order of the 
court is this: “ It is ordered that this suit be decreed in the terms 
of the award annexed herewith.” The effect of that is not doubtful. 
It is a decree which, so to speak, sets out again the words of the 
award. The words of the award, after going into the matter of the 
boundaries of the land and describing them, are these: “I farther 
decide that the parties will collect rents and other profits’’ from a 
certain date “and that each of the two parties above-named will 
deliver respectively to each other all the Zemindari papers which 
they may have in their possession.” If it is the fact, as the plaintiff 
says in his plaint, that the defendant did not give up possession, 
the way in which the plaintiff was kept out of the lands which he 
ought to have had can only have been one of two ways: Either it 
was that a cultivating tenant was on these lands and paid rent to the 
defendant instead of to the plaintiff as he oughfto have done, or 
else, if there was no tenant then it must have been that the plaintiff 
was kept out of the lands in a physical sense, that is to say, he was 
not allowed to go on to them. It seems to their Lordships to be 
plain that in cither of those cases an appropriate warrant could have 
been got from the Court upon a decree framed in the terms men- 
tioned. That seems to end the case. It does not end perhaps all 
that might have been made of the case, because one can see that 
there might have been a case of this sort, and for ought their Lord- 
ships know this may really .be the case: Some of these lands, how 
much exactly they do not know, but certainly a good proportion, 
were jungle lands, or lands under water, at any rate lands not in a fit 
state for cultivation. If after the award the parties went down to 
the ground and said: “ Here are the boundaries that have been 
settled by the arbitrator; this is my land, and that is yours,” and 
then went away and nothing happened as regards this waste or 
watery land, and neither party went on to it and possessed it, and 
then, after the expiry of the limitation years upon the judgment on 
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the award, the defendant by means of a tenant went in upon those 
lands and began to cultivate them, and took the rent from the tenant, 
who was so put in, 1t is quite clear that the plaintiff could then have 
come and asked the assistance of the court He would have found- 
ed upon the award itself and not upon the decree following upon it, 
and to that there would have been no answer. But unfortunately, 
although there is, one may almost say more than a hint that that is 
the true state of the case, that is not the case that was made, and it is 
a case obviously that would not only have had to be averred but 
proved, and there might and probably would have been a great deal 
of evidence on one side and on the other. It is too late now for 
their Lotdships to take up that case. They will therefore humbly 
adyise His Majesty that the appeal must be dismissed with costs. 


Appeal dismissed. 
Darrow, Rogers & Nevill.—Solicitors for the appellant. 
E Dal gado —Solicitor for the respondent. 
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Criminal Procedure Code, section 164—Statements under, how to be 
recorded—Recording magistrates, functions of—Procedure, 
irregularity of. 

It would be going too far to say that a Magistrate recording 
a statement ur confession under section 164 cannot and should 
not ask a single question of the deponent, But it is equally 
certain that his position, when recording such statement or 
confession, is merely that of a Recording Magistrate, and that he 
is in no sense enquiring into the case, and that he is in no 
sense an luvestigating Officer, 


Where, in a murder case, the Magistrate, while recording a 
statement made by one of the accused, under section 164, 
satisfied himself that the statement was of a voluntary nature 
but when the accused was about to finish his story, the 
Magistrate started putting to him a very large number of 
questions, in a leading form which were not prompted by any 
wish to clear up an ambiguity but were based on a knowledge 

. of the statement which the deponent might be expected to 
e make, obtained from some “ne, given to the Magistrate.or 
from information supplfed to hi and the Magistrate failed 
to record every question that he asked, ` held, that the Magis- 
strate had committed irregularities, which, under other circum, 
stances, might very well have been of yital importance, but 
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inasmuch as, inthe present case, the deponent had given 
evidence on oath and his confession was really only of im- 
portance as corroborating or contradicting that evidence given 
in court, the confession need not be rejected on account of the 
` said irregularities. 
CRIMINAL APPEAL from an ordei of BABU PRATAP SINGH, 
Sessions Judge of Gorakhpur. 


Nehal Chand, J. M. Banerji and T. H. Chadha, for the appellants. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


The judgment of the Court was delivered by 


Boys, J.—This appeal concerns a dacoity said to have been 
committed, and which was undoubtedly committed, at the house of 
Birj Raj Pandey, in the village of Pipra Hamail, in the Gorakhpur 
District, at some time in the middle of the night of the 27th-28th 
July, 1924. The police station of Hata was five miles off, and the 
first report was made at 10 a. m. on the 28th. One of the alleged 
dacoits, Dukhi, was captured on the spot, and on the 31st of July, 
he was taken before a Magistrate and made a confession recorded 
under section 164 of the Code of Criminal Procedure, and he has 
not retracted from that confession though hé has filed an appealfrom 
jail. His uncle, Nagri, says that he, Nagri, gave himself up after 
having consulted the karinda of his zamindar. He suggests that he 
was alarmed when he found that one of the dacoits, his nephew 
Dukhi, was missing, and apparently thought it advisable to consult 
the karinda as to the best way of saving his own skin. On the 
other hand, a constable takes to himself the credit of having arrested 
Nagri because he noticed that he had injuries. It is not really 
material to determine which of these two versions is correct, for the 
really important question is whether we can believe ® substance the 
confession of Nagri recorded under section 164 on August the Ist. 
Two other of the appellants before us, Chilar and Palku, also made con- 
fessions on August 3rd and August 4th, which were recorded under 
section 164 but which they have retracted. Asa result of these con- 
fessions and of the subsequent investigation, 19 men were sent up for 
trial of whom the learned Sessions Judge has convicted 12 who are 
now the appellants before us. One very important question which arose 
for decision in the case was as to whether this was an ordinary 
dacoity in. which the purpose of one and all of the dacoits was to 
loot, or whether it was an attack on the house of Birj Raj of which 
the motive was the personal animosity of a man called Nirhu, 
Mukhia of the village of Pipra Hamail, and his supporters. Birj 
Raj alleges that such enmity, existed apd it is admitted on all sides. 
It was due to the rivalry between Ni:hu and Birj Raj for the post 
of Mukhia when Mangal, the’ previous holder, died. In this rivalry 
Nirhu had so far succeeded that he had been appointed. A number 
of witnesses, chiefly Bir} Raj and those under his control in the 
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sense of being membeis of his family or servants, named Nirhu 
and others of Nirhu's family. .Of those all have been acquitted 
with the exception of Munshi, who was a cousin of Nirhu. The fact, 
however, that Munshi has been convicted means that the question 
remains of some importance as regards his case as to whether this 
was an ordinary dacoity, or whcther it was due to personal animosity, 
even though a number of those taking part in the attack may have 
had no motive of enmity themselves, and had merely joined for the 
sake of what they might be able to get out of it. One fact is clear 
that they got very little out of it, if anything. No property of any 
sort or description has been recovered with the exception of a hamel, 
which was said to have been found in a bagh close by, and two 
or three articles said to have been taken off the person of Dukhi 
when he was captured on the spot. According to the prosecution 
evidence as appearing in the statement of the approver and the 
confessions of some of the accused, it would appear that the 
dacoits had very definite information that several Gharas filled with 
mipees could be found buried under the cot of one of the women 
living in the house. No serious attempt appears to have been made 
to get al this money. The only evidence on the record pointing 
in this direction is that the Investigating Officer says that he found 
theeground at one place dug up in Musammat Gomti’s room. No 
attempt was made at the trial to get anything further out of the 
Sub-Inspector or out of the approver as to why, if it was known 
that the money was in a particular spot and the object of the dacoity 
was only loot, some of the dacoits at least did not go straight for 
that spot and make a serious effort to get it. Another feature of 
this dacoity is what there were at least 28 men who are said to have 
taken part in it, while the only men sleeping in the house of whom 
we hear are Birj Raj complainant, his younger brother Rajendra, 
and a man called Gudri who was sleeping with them. Three women, 
of one of whom we hear nothing further, were sleeping inside with 
two children. The story of the attack on the house really amounts 
to little more than the beating of Birj Raj and his brother Rajendra, 
and the snatching of some ornaments from the persons of two of 
the women. A number of slight injuries appear to have been inflict- 
ed some of them apparently with a pointed weapon alleged to be a 
spear, but there was nothing in the nature of really serious injuries. 
On the other hand, some of the dacoits themselves received spear 
wounds also of a minor description, and apparently inflicted either 
with the spear that one of the party took with him and which was 
snatched from him, or with spears which the inmates of the house 
possessed. The whole occurrence described could not have taken 
really more than a minute or two befpre the dacoits fled upon the 
approach of the villagers” The whole incident, to our minds, in- 
dicates that it was rather in the nature of an attack on Birj Raj 
with a hope and expectation on the part of some of the assailants 
of - getting some foot, rather than that of a determined dacoity for 
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the purpose of loot and loot only. Further, we find in the statements 
of the approver and of the confessing accused indications that the 
dacoita were not old hands at the game, and were rather to be 
described as bad characters of a petty sort, and, lastly, we find that 
there is not a single previous conviction against any one of them of 
any serious offence of violence such as wonld permit the use of 
section 75 of the Indian Penal Code. The general conclusion from 
these facts and the general impression that we have formed from 
the evidence on the record is that it is more probable that the origin 
of the attack is to be found in personal enmity against Birj Raj and 
his household, rather than in the sole intention to loot. If we 
express ourselves in regard to this part of the case somewhat vaguely, 
it is only because owing to the nature of the trial in the Sessions 
Court where no proper attention was directed to this point and 
where there are no reliable indications in the evidence on the record. 


The next point upon which we will comment is the statement of 
Nagri recorded under section 164. We find that the Magistrate 
in recording that statement at first approached it in a proper manner. 
He satisfied himself that the statement was of a voluntary nature, 
and then proceeded to take it. Nagri detailed his whole story. He 
had come to within the last few lines of his statement when for the 
first time he mentioned one of the present appellants before us, 
namely, Hasan Ali. He said: “in the morning I enquired from 
Bandhu, Jahangir, Hasan Ali, Sundar, Mundar and Muneshar, but 
they said that they had got nothing’. This was his first and only 
mention of Hasan Al The Magistrate then put him the question 
“you have mentioned above the name of Hasan Ali: did he 
also take part in the dacoity’’? And the answer was: “ Hasan 
Ali also took part in the dacoity”’, and the deponent went on 
to say further things: about him. The Magistrate next asked: 
“what more do you want to state”? In reply to fħis very proper 
question the narrative given by the witness continues for sometime, 
but it very soon” is apparent from the record of his statement-— 
though question and answer are not recorded—that the Magis- 
trate was beginning to ask him quéstions and the further we go 
into the record of the statement, the more apparent it is (ques- 
tions and answers being sometimes recorded) that the remainder 
of his deposition was solely elicited by questions put to the deponent. 
The Magistrate himself in his evidence has stated to the court: 
“all the questions put to Nagri are not recorded”. It is manifest 
from the statement that that is so. Strong objection is taken by 
Mr. J. M. Banerji, particularly on behalf of Hasan Ali, to this 
procedure. We think his objection is entirely justified. It would 
be going much too far to say that a Megistrate recording a state- 
ment ora confession under section 164 cannot and should not ask 
a single question of the deponent. But it is equally- certain that his 
position when recording such statement or confession, is merely that 
of a Recording: Magistrate, and that he is in no sense enquiring into 
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the case, and that he is in no sense an Investigating Officer. The 
whole object of the section is veiy clear. Such statements and 
confessions made to a Police Officer are not regarded as being made 
in circumstances which justify a court, under orc.aary circumstances, 
in relying upon the record of them and they cannot be ordinarily 
put in evidence. But it is desirable that if a witness is really willing 
to make a statement, or a guilty person is really willing to make a 
confession, that a record of that should be made in such circum- 
stances as may make it reasonably safe to rely upon it. We think 
that the Magistrate would be justified in, and ought, in the ordinary 
performance of his duties, to clear up any matter which is ambiguous 
on the face of the statement, but that he is wholly unjustified in 
extracting by questions from the deponent facts which the deponent 
has not spoken to in his court and facts of which the Magistrate 
himself would only be aware because he has been supplied with some 
copy of a statement which somebody else alleges the deponent has 
made and is willing to make again before the Magistrate, or unless 
he is prompted by somebody who is aware of such facts Every- 
thing must depend on the nature of the questioning and the object 
of it and the mere fact that an answer was elicited by a question, 
does not make the proceedings improper, or the statement inadmis- 
sibleeas a confession. In the present case it is clear that the deponent 
had left the matter of Hasan Ali ambiguous. He had already 
mentioned five men as amongst those who had taken part in the 
dacoity. He then described himself as making an enquiry the next 
morning about their share of the loot from these five men, and 
adding a 6th man. The Magistrate was quite right to notice that 
the facts were left ambiguous as regards this 6th man, and he 
might very well bave said to the deponent: “why did you ask 
Hasan Ali if he had received any of the loot”. But the form olf 
the question Which he actually put in alcading form “did he also 
take part in the dacoity’’, was open to exception. We have said 
enough to indicate the nature of the questioning which we think is 
permissible under section 164, and it is unnecessary to pursue the 
record of this statement further, for it is obvious: on the face of it 
that a very laige number of the questions asked were not prompted 
by any wish to clear up an ambiguity, but were based ona know- 
ledge of the statement which the deponent might be expected to 
make, obtained from some record given to the Magistrate or from 
information supplied to him orally. Itis clear that the questions 
were questions which could not have been prompted by anything 
which the deponent had himself said before the Magistrate. 


* Another point on which the record of the statement is defective 
is that under section 164 the Magistrate is bound to record every 
question that he asks., This he clearly did not do, and admits he 
did ‘not do. It is of great importance that this provision of the 
law should be obeyed, otherwise it may be impossible to tell how 
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far a witness voluntarily deposes to a matter, and how far it was 
extracted from him by questioning even in the nature of cross-exam- 
ination 

In this case we do not think. that the irregularities we have 
mentioned should lead us in any way to reject the confession, because 
the witness has given evidence on oath, and his confession is really 
only of importance as corroborating or contradicting that evidence 
given in court. But the defects might very well, under other circum- 
stances, have been of vital importance. 

[After considering the case against each of the accused, his 
Lordship proceeded. | 

The result is that we maintain the convictions of all the appel- 
lants except Sidhu, whose conviction we set aside and direct his 
release. In the view that we have taken of this dacoity and in view 
of the injuries inflicted, we think that the learned Sessions Judge 
has taken an unnecessarily severe view on the question of sentence. 
We agree with him in thinking that Chilar, Palku, Nepal, Nubshi 
and Manohar are men whose conduct in the dacoity calls fora more 
severe sentence, but we think that under the circumstances of the 
case transportation for life is excessive. We, therefore, in the case 
of these five men reduce the sentence from transportation før life 
to one of five years’ rigorous imprisonment, and we set aside the 
conviction of Munshi under section 397 maintaining the conviction 
under section 395 and reducing the sentence as we have stated. The 
sentence passed on Dukhi, Sundar, Mundar, Bhuindhar and Birbal 
we reduce from I0 years’ rigorous imprisonment to three years’ 
rigorous imprisonment. Of the remaining two accused we have 
already acquitted Sidhu. Hasan Alı is only 22 years of age and on 
that account has been given a smaller sentence but we think a sen- 
tence more severe than that is called for. We ac@ordingly reduce 
the sentence passed on him from 5 years to a sentence of 14 years’ 
rigorous imprisonment. 
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CHUNNI LAL ann OTUERS (Defendants) 
VEVSUS 


SHEO CHARAN LAL LALMAN AND ANOTHER (Plaintiffs) * 


Court-Fees Act (VII of 1870), sec. 7, sub-sec. 4, cl. (£)—Suit for 
dissolution of partnership—laluation by defendant in appeal— 
Subject-matter in suit and appeal idcntical—Defendani's right 
to give own valuation—Contract Act—Partnerslip, when not to 
be treated as dissolved, 


Plaintiff’s suit for dissolution of partnership, valued at 
Rs. 4,500, was dismissed by the trial court on the ground that 
it was barred by limitation. In his appeal, the plaintiff again 
valued his appeal at Rs. 4,500, The Lower Appellate Court, 
holding that the suit was not barred by limitation, passed a 
preliminary decree for accounts. Thereupon the defendant 
preferred the present appeal to the High Court against the 
whole decree of the lower appellate court and valued his appeal 
not at Rs. 4,500, but at Ks. 550 and paid court-fee thereon. 
Ona preliminary objection raised by the plaintiff-respondent 
that the valuation of the appeal should be Rs. 4,500, held, 
what the valuation made by the defendant could not be 
challenged and that accordingly there was no deficiency in the 
amount of the court-fee paid. (Sec. 7, sub-scc. 4, cl. (f) of 
the Court-Fees Act, construed, ) 


Held, further, in accordance with the uniform practice of all 
High Courts, that the principles contained in section 7 of 
chapter IIT, Court-Fees Act (VII of 1870), are applicable also 
to appeals before the High Courts. [The various amendments 
of the Court-lees Act and those of the Civil Procedure Code, 
compared apd the defects in the former, pointed out. | 


Jugal Pershad Singh v. Parbhu Narain Jha, tl. L. R., 37 Cal., 
914, appruved. Kanhaiya Lal v, Seth Ram Sarup, E. L. R., 44 
All., 542 and Kuldip Sahai v. Ilari Flar Prasad, 4 Pat, L. E., 
638, distinguished. Samiya Mavali v Ainammal, I. L. R., 23 
Mad , 490, Dhupatt Srinivasacharlu v. Perindevamma, 1. L. R., 
39 Mad., 725 (£. B.) Kunjimal v. Panna Lal, 28 1. C., 262 and 
Bunwart Lal v. Daya Sunker Alisser, 13 C. W. N., 815, Bhola 
Nath v. Parsotam Das, 1L. L. R , 32 All, 517, referied to and 
discussed. 


In cases where the valuation has of a necessity to be arbitrary 
and tentative, the peison who has to presenta petition of plaint 
or appeal and who is called upon to pay the necessary court- 
fees will have to fix the valuation, and unless the court is of 


* opinion that the valuation has been put down fraudulently, it 


will be difficult not to aécept the yaluation so made. 
«e itis a sound rule of interpretation that fiscal enactments 
should be construed strictly against the Government. 
F S, A. No. 1097 of 1924. 
XXIII. 92 R. 
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There is no provision in law for a dissolution of the part- 
neiship being brought about merely by one partner neglecting 
to do anything further towards the carrying on of the objects 
of the partnership. 
SECOND APPEAL from a decree of H. E. HOLME ESQ, District 
Judge of Cawnpore, reversing the decree of MAULVI SYED 
IFTIKIIAR HUSAIN, First Subordinate Judge. 


Kailas Nath Katju and Saila Nath Mukerji, for the appellants. 


Benoy Kumar Mukerji and Indu Bhusan Banerji, for the 
respondents. 


At the hearing the respondent raised a preliminary objection 
that the appeal had been undervalued and understamped. On the 
preliminary objections the following judgments were delivered :— 


SULAIMAN, J.—The preliminary question raised on behalf of 
the respondents is that the valuation of this appeal is improper. 
The appeal arises out of a suit for dissolution of partnership which 
was valued by the plaintiffs for purposes of jurisdiction at Ks. 4,500. 
The plaintiffs claimed that the partnership may be dissolved and 
that the defendants may be made to render an account and they asked 
for a decree for Rs. 4,500 and account and interest thereon or for 
any sum which may, on account, be found due. The court #f first 
instance found that the partnership had been dissolved more than 
three years before the suit and the claim was barred by limitation. 
It accordingly dismissed the suit z zoro. The plaintiffs appealed 
to the District Judge who took the view that the partnership had not 
been dissolved on the date of the filing of the suit. He also found 
that all the defendants were liable as partners. He accordingly 
reversed the decree of the first court and directed that a decree be 
drawn up under Order 20, rule 15 declaring that the partnership shall 
stand dissolved on the date of his judgment ‘And declaring the 
shares of the parties as proved and directing the defendant Chunni 
Lal to render accounts on or before the 15th of July, 1924. The 
appeal before the Judge was valued by the plaintitts-at their original 
valuation. 


Chunhi Lal and two other defendants have appealed to this 
Court from the preliminary decree. They have valued the appeal 
at Rs. 550 and paid a court-fee of Rs. 41/4. 


The learned vakil for the respondents has urged before us that 
the appeal has been wrongly valued. We may note that at the 
time when the appeal was presented, the Stamp Reporter of this 
Court took no objection to the valuation, nor to the amount of 
court-free paid, and that there has been in this case no refererice to 
the Taxing Officer or the Taxing Judge at all. 

The first point to see is whether it is open to the respandents 
to raise such an objection: I think that the plaintiffs-respondents 
can raise this objection at the hearing of the appeal because the 4 
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valuation affects not only the jurisdiction of the court but also the 
amount of costs and legal fees which would be taxable. In a case 
where there has been a reference to the Taxing Officer or the 
Taxing Judge the question of insufficiency of the court-fees as paid 
on the memorandum of appeal cannot be raised again at the time of 
the hearing of the appeal for section 5 of the Court-Fees Act would 
clearly be a bar to any such re-consideration. But where no re- 
ference under section 5 has been made at all, the court hearing the 
appeal must decide it. This was the view clearly expressed by the 
Calcutta High Court in the case of Jugal Pershad Singh v. Parbhu 
Narain Jha(*) with which I fully agree A similar question arose 
before a Full Bench of the Madras High Court in the case of 
Dhupati Srintvasacharlu v. Perindevamma (*) and the Bench 
itself decided it. 


The nfain question is whether it was open to the defendants 
to put a valuation different from that fixed by the plaintiffs in 
their plaint. The question is not free from difficulty because there 
is a clear conflict of opinion between the various High Courts. 
The Madras High Court has clearly laid down that the valuation 
once fixed by the plaintiff must be adhered to at subsequent stages 
unlesg of course the identity of the subject-matter is different, vide 
the cases of Samtya Mavali v. Minammal (*) and Dhupati Sri- 
nivasacharlu v. Perindevamma ~). The Punjab High Court, in 
the case of Kunufimal v. Panna Lal (*) and the Calcutta High 
Court, in the case of Bunwart Lal v. Daya Sunker Misser (°), 
had inclined towards the same view. 


On the other hand, there is an observation of TUDBALL, J. in the 
case of Bhola Nath v. Parsotam Das (°) which supports a contrary 
view though it was not necessary to decide that point in that 
case. But in the case of Kanhaiya Lal v. Seth Ram Sarup C) 
PIGGO'TT, J. was of opinion that the view of the Full Bench of the 
Madras High Court was not correct. The case of this High Court 
has been followed by the Patna High Court in the case of Kuldip 
Sahat v. Hari Har Prasad (°). 


I may point out that the cases of Kanhaiya Lal v. Seth Ram 
Sarup and Kuldip Sahat v. Hast Har Prasad are slightly 
distinguishable because in those cases the defendants, when appealing, 
had not appealed from the whole decree but had admitted their 
part liability. Thus the identity of the subject-matters in the first 
court and in the court of appeal was not the same. It may, there- 
fore, be said that as there was no valuation by the plaintiff of the 
subfect-matter in dispute in appeal, it was open to the defendant to 
value it according to his own estimate, whereas in the present case 


(1) [igro] I. L. R., 37 Cal., gra. (2) a I. L. R., 39 Mad., 725. 
3) [1899] I. L. R., 23 Mad., 490. o frorg4] 28 I. C., 262. 

© [igo] 13 C. W. N., 815. 1909] I. L. R., 32 All, 517. 
(7) L L. R., 44 All., £42. ts) 191g] 4 A L. T., 638 
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the subject-matter in the suit and in the appeal is identical. In the 
appeal the relicf claimed is that the decree of the court of first 
instance dismissing the suit ¢# zofo should be restored. 


The difficulty is really due to the circumstance that the amend- 
ments of the Court-Fees Act have not kept pace with the amend- 
ments of the Code of Civil Procedure. In 1870 when the Court- 
Fees Act was passed, Act No. VIII of 1859 as amended by Act 
of 1860 was in force. Under those Acts there was no such 
thing as a preliminary decree distinct and separate froma final 
decree. Thus, although ina suit disputes might arise as regards 
the valuation, the matter was bound to have been determined by the 
time the decree came to be passed Thus for purposes of appeals 
it was sufficient to say “according to the amount or value of the 
subject-matter in dispute”. And that is why although there were 
elaborate provisions as regards the valuation of suits, theire were 
very few for valuation of appeals. There was not even any general 
section under which principles applicable to suits were made appli- 
cable to appeals. Since then the Code of Civil Procedure has 
undergone a marked change. In some cases there can be a prelimin- 
ary decree followed by a final decree, and an appeal is allowed from 
the preliminary decree even before any final decree is passę and 
thus the true value of the subject-matter in dispute may remain 
unascertained while appeals from preliminary decrees are preferred. 
The language of the old Court-Fees Act is now to be applicd toa 
state of things which could not have arisen in the same acute manner 
when the Act was passed. Furthermore, the drafting of some of 
the sections was not quite happy, as a number of anomalies have 
crept in which I may briefly point out. Chapter II has the heading 
“Fees inthe High Courts and in the Courts of Small Causes at 
the Presidency Towns”. This obviously applies tomll High Courts, 
as section 5 of this Chapter is invariably applied to the High Court 
other‘than those at the Presidency towns. Chapter III has the head- 
ing “ Fees in other courts and in public offices”. If these headings 
were to be accepted as accurate, it would seem that Chapter III does 
not relate to matters pending in High Courts at all, but we find that 
Chapter III contains many important sections which have invariably 
been applied to appeals filed in the High Courts. I m&y refer to 
the methods of calculating amounts payable under sections 7 and 8 of 
that Chapter, the decision of question as to valuation under section 12, 
the power to order. refund of fee paid on memorandum of appeal 
under section 13 as well as \other sections of Chapter III. Courts, 
have invariably applied these sections contained in Chapter III to 
appeals pending in High Courts though, there is no specific provision 
in the Act under which these sections are made applicable to appeals 
in the High Court and though the heading of that Chapter points 
to a contrary direction. 


But it is well-known that in construing a statute the headings 
are to be ignored afid it is only the sections which the courts are 
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called upon to interpret as being the substantive part of the enact- Civili 
ment. I must, therefore, in accordance with the uniform practice of a 
all High Courts, hold that the principles contained in section 7 of ere 
Chapter III are applicable also to appeals before the High Courts. CHUNNI 
Another anomaly is that the opening portion of section 7 relates tg 


to swt/s and yet there is no other section in the Act which says that Pantie 


principles governing suits will also govern appeals HARAN 


A further anomaly is that although in section 7, sub-clauses (1), LALMAN. 
(2), (3), (5), (7), (8), (9), (10) and (11) there is no mention Siiamawich: 
of a memorandum of appeal, sub-clause (4) of that section specifically 
mentions plaint or memorandum of appeal. 


And, lastly, although sub-clause (4) refers to plaint or memo- 
randum of appeal, the last two lines of that sub-clause refer to the 
plainti{t and do not expressly mention the appellant. 


The view of the Madras High Court is that in cases where the 
subject-matter in dispute is not capable of being valued exactly, the 
plaintitf’s valuation must be accepted and the defendant should not 
be allowed to alter it at subsequent stages. This of course cannot 
be accepted in its widest scope for it ig well-known that if the plaint- 
iff valued his claim at a certain figure but the decree passed by 
the first court is for a smaller amount, the defendant in appeal is 
not bound by the valuation in the plaint. The other view of the 
Madras High Court that the valuation by the plaintiff in his plaint 
and by the defendant in appeal ought to be the same where the 
subject-matter in dispute is identical, has certainly some force. After 
all ıt ıs the plaintiff who puts forward a claim, whether it is a true 
one, a false one or an exaggerated one. The subject-matter in 
dispute is the amount claimed by the plaintiff no matter whether 
that claim is jus$ ox,unjust. It would, therefore, seem quite reason- 
able to say that when the subject-mattcrs are identical the defendant 
ought to value his appeal according to the valuation put by the 
plaintiff in his plaint which really represents the amount claimed by 
him whether the defendant admits it or not. 


On the other hand, it must be conceded that in cases coming 
under section 7, sub-clause (4) the valuation made by the plaintiff 
of the suBject-matter in dispute is often an arbitrary one and parti- 
cularly in a case falling under sub-clause (4) (f) the valuation is a 
tentative one, it not being known at the time what would be the 
exact amount found due to either party after the accounts are taken. 
If under such circumstances, the plaintiff fixes a figure arbitrarily 
and haphazardly which hc considers may be found due on account 
being taken, there is no just ground why| the defendant, when appeal- 
ing, should be tied down to this haphazard estimate when, on the 
face of it, the valuation is merely tentative. 


It isa sound rule of interpretation, that fiscal Acts should be 
construed strictly against the Government. The present defendants 
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cannot be called upon to puta higher valuation on their appeal and 
consequently to pay a large sum of court-fces unless the provisions 
of the Court-Fees Act clearly require it. Schedule I, Article I 
requires an ad valorem fee on the amount or value of the subject- 
matter in dispute on a memorandum of appeal not otherwise provid- 
ed for in the Act. The present appeal falls under section 7 sub- 
clause (4) (f) and therefore the amount of fee payable is to be 
computed according to the “amount at which the relief sought is 
valued in the plaint or memorandum ofappeal”. Taking the words 
literally, the defendants have valued the relief which they seek in 
their memorandum of appeal at Rs. 550. They can, therefore, be 
called upon to pay court-fees on that amount only. The question 
remains whether there is anything clse in this section which jutifies 
a contrary conclusion. The last words “ In all such suits the plaint- 
iff shall state the amount at which he values the relief sought ”’ 
do not entitle us to import into the section words to the following 
effect “and the amount stated by the plaintiff shall be the amount 
for purposes of memorandum of appeal”. It is true that the legis- 
lature has omitted to say that the appellant shall state the amount 
at which he values the relief sought in the appeal and has merely 
required the plaintiff to state it although sub-clause (4) clearly 
refers both to the plaint and the memorandum of appeal. Buf this 
omission does not justify an inference that the memorandum of 
appeal must necessarily haye the same valuation as the plaint. It is 
unnecessary to speculate as to what might possibly have been the 
reason for omitting the word ‘appellant’ from the last two lines. 
It is sufficient to say that the defendant cannot be called upon to pay 
court-fees on the amount of valuation given by the plaintiff when 
the language of the section does not clearly sodemand. The 
statute must be construed in favour of the defendantgwho has to pay 
the court-fees. If the legislature considers that the language is 
defective, it is for the legislature and not the court to cure the 
defect. The words must be interpreted as they stand. 


It follows that in cases where the valuation has of a necessity to 
be arbitrary and tentative, the person who has to present a petition 
of plaint or‘appeal and who is called upon to pay the necessary 
court-fees will have to fx the valuation, and unless the dourt is of 
opinion that the valuation has been put down fraudulently, it will be 
difficult not to accept the valuation so made 


Tam conscious of the fact that in some cases this interpretation 
ul the section will be unsatisfactory and may lead to inconvenience, 
e g. the plaintiff may value his suit for accounts at a certain figuire 
in the first court and may succeed, thee defendant when appealing 
may value it at another figure and may succeed and then the plarfit- 
iff in coming up in second appeal will have to re-value it at the 
original figure. The absence of uniformity is likely to be embarras- 
sing but the result is due to the drafting of the section as it stands. 
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J am accordingly of opinion that altHough it was not absolutely 
necessary for PIGGOTT, J. in the case before him to go to the extent 
to which his remarks point because in that case the defendant was 
appealing from part of the decree only, the view taken by him as to 
the general principles governing valuation was quite correct. Iam, 
therefore, unable to accept the view expressed by the Full Bench 
of the Madras High Court in Dhupati Srinivasacharlu y. Perin- 
devamma(’) and must hold that the valuation made by the defendants 
cannot be challenged, and that accordingly there is no deficiency in 
the amount of the court-fee paid. 


Boys, J.—This was a suit for dissolution of partnership and 
accounts. The plaintiff valued the suit at Rs. 4,500. The defend- 
ant pleaded limitation and that nothing was due. The trial court 
dismissed the plaintifi’s suit on the ground that it was barred by 
limitation. In his appeal the plaintiff again ‘valued his appeal at 
Rs. 4,500. The lower appellate court held that the suit was not 
barred by limitation, and passed a preliminary decree for accounts. 


The defendant has appealed here against the whole decree of 
the lower appellate court and asks for restoration of the decree of 
the court of first instance. He has valued his appeal not at Rs. 4,500, 
the waluation put on the suit and on his own appeal by the plaintiff, 
but at Rs. 550 and has paid court-fee thereon. On behalf of the 
plaintiff-respondent objection is taken that the valuation of the appeal 
should be Rs. 4,500. 


We have then, under section 12 of the Court-Fees Act (VII of 
1870), to determine the question of right valuation. I may note 
here that the heading to Chapter III suggests that it does not apply 
to High Courts, but there is internal evidence in the Chapter itself 
that some of the scctions at any rate do so apply; and of course the 
headings have ‘ho binding force in interpreting the sections, The 
case is admittedly governed by section 7, sub-section 4, clause (/) 
of the Court-Fees Act. That section runs as follows, so far as is 
material for the present purposes :— 

“The amount of fee payable under this Act shall in suits 
for accounts be computed accordingly to the amount at which 
the „relief sought is valued in the plaint or memorandum of 
appeal; in all such suits the plaintiff shall state the amount 
at which he values the relief sought.” 


In Dhupati Srinivasacharlu v. Perinvedamma (*), there was 
a preliminary decree for accounts followed by an appeal against the 
whole preliminary decree. The Full Bench following Samiya 
Mavali v. Minammal (°) held that the defendant was bound by the 
plaintiff's valuation. I note here that WALLIS, C. J., who delivered 
the very brief judgment of the Court, was one of the Judges who 
had referred the case to the Full Bench on the ground that they 
(1) [r915] I. L. R., 39 Mad., 725. (2) [r915] I. L. R., 39 Mad., 725, F. B. 
(3) [1899] I. L. R., 23 Mad., 490 
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felt some doubt about thé correctness of the decision in Samiya 
Mavali v. Minammal (*) and, further, that the Full Bench was 
chiefly influenced apparently by the consideration that the decision 
in Samiya Mavali v. Minammal (') had been consistently acted 
on. Further it may be noted that Samiya Mavalt v. Minammal 
was a case under section 7 iv (c) while Bunwart Lal v. Daya 
Sunker Misser È), was a case under section 7, sub-section (7). The 
next case is a judgment of MR. JUSTICE PIGGOTT, in Kankatja Lal 
v. Seth Ram Sarup (*),in which the appeal was only against a 
portion of the decree. The defendant did not deny his liability to 
render accounts, which liability he had all along admitted, but he 
took exception to the decree and contended that it ought to have 
contained a specification of the period over which the liability to 
render accounts should cxtend and the adjudication of a question 
which the defendant had raised as to the period of limitation appli- 
cable to the portion of the plaintiff's claim. MR. JUSTICE PIGGOTT 
held that it was open to the defendant-appellant to fix his own 
valuation and his decision was followed in Kuldip Sahat v. Hari Har 
Prasad (*). In this latter case the defendant appealed against only 
so much of the preliminary decree for accounts as gave the plaintiff 
a right to examine and criticise the accounts. It was held that the 
relief sought by the defendant was not capable of an exact estfmate 
and that the Court-Fees Act, section 7, sub-section iv, clause (/), 
left the defendant-appellant free to fix his own valuation. This 
brings to the year 1923; since when the matter does not appear to 
have come before the Courts. 


It will be seen that the decision of MR. JUSTICE PIGGoTT and 
that noted in the Patna Law Times didnot cover the exact point 
before us. The question in those cases was as to the correct 
valuation and who should make it when the defendagt had appealed 
only from a portion of the preliminary decree. The case we have 
before us is an appeal from the whole decree. Such a case is to 
be found in Dhupati Srinivasachariu v. Perinvedamma (°) in 
which the decision was adverse to the defendant-appellant and he was 
held bound by the plaintiff's valuation; but I have already discussed 
that case, and am unable to obtain much assistance from it. 


A consideration of all the sub-sections of section’ 7 would 
suggest that there 1s distinction to be found between the suit men- 
tioned in sub-section iv and the other sub-sections of section 7 in 
that in the other sub-sections .the suitis of a nature that permits 
of some measure of valuation being fixed upon which is indepen- 
dent of the sole volition of one of the parties, while in sub-section 
iv it would be very difficult, probakly impossible, to find any 
such measure of valuation; and it is probably with this in mind 

(1) [1899] I. L. R., 23 Mad., 490. (2) 13 Cal. W. N., 815 . 
(3) I. L. R., 44 All, 542. 


3 
(4) bora) 4 Pat. L. T., 38; 75 I. C., 871. 
(s) [1915] I. L. R., 39 Mad., 725. 
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that the legislature inserted in sub-section iy the provision that 
“the plaintiff shall state the amount’, merely in order to give a 
starting point and not with any intention, one way or the other, 
that it should or should not govern the appeal whether from the 
preliminary or the final decree. As to the valuation for the purposes 
of appeal, the legislature did not then intend to say, and has not 
said, anything as to how the valuation should be arrived at. If 


this view of what was and what was not present in the mind of the 


legislature be correct, it may be the answer to the doubt expressed 
by PIGGOTT, J. in Kanhaiya Lal v. Seth Ram Sarup (*), where he 
said: “It is no doubt a little difficult to understand why the 
legislature should have felt it necessary to add this proviso in res- 
pect of the plaintiff without in express terms laying any analogous 
obligation upon the appellant.”’ 


I do not, therefore, in deciding by whom and how the appeal is 
to be valued, feel myself influenced one way or the other by the 
Omission in the section of the words which MR. JUSTICE PIGGOTT 
rightly says might in a certain view have been expected; and I have 
merely to consider what is an equitable decision in‘face of the silence 
of the statute, basing my decision on general principles, if I can find 
any sych. 

At first sight what appear to be three distinct cases present them- 
selyes for consideration :— 


(a) where the defendant appeals against only a part of the 
preliminary decree ; and 


(1) the plaintiff has not separately valued the two liabilities, 
(2) the plaintiff has separately valued the two liabilities; 


(4) where the defendant appeals against the whole preliminary 
decree. 


I will consider first the case (a) where the defendant appeals 
against only a part of the preliminary decree ; and will then consider 
whether there is any distinction in the principles applicable between 
it and case (4). Isnot case (a) analogous to the case where a 
decree in a suit for money having declared his liability in regard 
to determined amounts under two heads X and Y, the defendant 
is content as regards X to accept the decree; but as regards Y he 
appeals? He has to pay court-fee only as to Y. He accepts onc 
ascertained liability and objects to another.. Similarly, where he 
appeals against only one condition affecting his alleged liability 
under a preliminary decree and temporarily accepts the other, there 
appears no reason why the same principle should not be applicable ? 
Why should he not be made“to pay on the valuation of the liability 
to which he objects and absolved from paying on the valuation of 
the liability which he temporarily accepts? 


(1) 44 All., 542 at 545. 
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The next question for determination is how is the ain of 
the liability to which he pales to be made separately? Here again 
two cases may arise :— 


(1) Where the plaintiff has not separately valued the two 
liabilities. 

(2) Where the plaintiff has separately valued the two liabilities. 

In case (1), ¢. e., where the plaintiff has not separately valued 
the two liabilities, just as in the cases included in section 7, sub- 
section iv, the legislature had, ın the absence of any other available 
measure, to leave it to the plaintiff to value his suit, so, in the 
absence of any other measure, it must be left to the appellant to 
value the liability against which he appeals. And, therefore, I find 
myself in agreement with Mr. JUSTICE PIGGOTT who had this 
particular case before him. This course further gives a meaning 
and scope to the words “ memorandum of appeal” at the end of 
section 7, sub-section (iv). 


Case (a) (2) where the defendant appeals against only a part 
of decree and the- plaintiff has already in his suit separately valued 
the two liabilities, and case (6) where the defendant appeals against 
the whole preliminary decree (and this last is the present case before 
us) remain. Is there any real distinction between the priffciples 
applicable to these two cases and to that in which, as I have already 
held in agreement with Mk. JUSTICE PIGGOTT, the defendant must 
be allowed to put his own valuation. 


I can find no reason for any variation in principle, if 1 am right 
in the view that I have already expressed that no conclusion of any 
sort on this point can be drawn one way or the other from the last 
two lines of section 7, sub-section iv. 


Again, it is not difficult to see that it might not"be easy to deter- 
mine in every case whether the appeal is to be regarded as an appeal 
against the whole preliminary decree or an appeal against part only 
of the decree. The appellant might easily refrain from appealing 
against an entirely negligible portion of the decree against him solely 
with the deliberate intention of evading the rule if such rule were 
found to be law, that he must value at the total valuation, made by 
the plaintiff if he appealed against the whole decree. I do not find 
in principle any marked dividing line. N 

Further, with the law as now worded, the desirability of uni- 
formity reinforced by the equitable consideration referred to by 
Mk. JUSTICE PIGGOTT, in Kanhaiya Lal v. Seth Ram Sarup (*) 


would suggest that the appellant should be allowed to put his ‘own 
valuation on his appeal in these two cases also. 


The result is that I hold that the defendant-appellant is entitled 
to put his own valuation on the relief that he seeks, 


(1) 44 All, 542, 
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[The appeal was then heard on the merits and the Court deliver- 
ed the following judgment. | i 


By THE CourT.—Tbis is a suit for dissolution of partnership and 
accounts. The trial court held that, as a matter of fact, the defend- 
ants were joint in family, mess and estate and that the family was 
also joint in business and in this business in particular. It further 
held that the partnership had, in fact, dissolved by the closing up 
of the partnership business more than three years before the date 
of suit and therefore dismissed the plaintiffs’ claim. But the lower 
appellate court, while agreeing with the other findings of the first 
court, decreed the plaintiffs’ appeal relying chiefly on Exhibits 1 and 
2 in which it was stated, according to the lower appellate court’s 
reading, that the partnership was not to end until all accounts, etc. 
had been settled up. It, therefore, held that the mere cessation 
of.the business did not amount to the dissolution of the partnership 
and that the suit was not barred by limitation. We have been 
addressed really on only two points. ; 


The first of these is as to whether the partnership was really 
dissolved or not at the time the business closed. The words used 
in the notice given by the plaintiff himself were that 18 months 
befor® ‘the date of the notice which was given on the 19th of June, 
1919, “dukan utha di gat” and “ Karobar band ho gaya”. It 
has been much pressed upon us that this was an admission of a 
dissolution of the partnership. We are of opinion that such an inter- 
pretation is unjustified in view particularly of the special contract 
as set out in Exhibits 1 and 2. The notice in view of those exhibits 
was really nothing more nor less than an allegation that all new 
dealings had, in fact, ceased. Now, if the partnership had dissolved, 
it must have djssolved in one way or another recognised by and 
known to the law. Itis admitted that a partnership existed. The 
plaintiff alleged that it continued to exist—it clearly did- continue 
to exist until it was in some way or another dissolved. In the 
circumstances the burden was heavily on the defendant to show 
that it had dissolved. He would in any circumstances have found 
this burden very difficult to discharge in face of the express terms 
of Exhibits 1 and 2 in which itis in so many words declared that 
the defendant shall not leave the business until all accounts, etc. 
have been settled up. Apart even from this, we find that there is 
no provision in law for a dissolution of the partnership being brought 
about merely by one partner neglecting to do anything further to- 
wards the carrying on of the objects of the partnership. That is all 
that appears to have happencd in this case. A partner can retire, 
but if so, it is clear that retifement can only be by and upon notice 
to the other side. In face of the particular terms of Exhibits 1 and 
2 it thay be doubted whether the. defendant could even have retired 
until he had settled up all accounts. In any casé it is clear that in 
this case no notice of this desire to retire from the partnership was 
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even given by the defendant. We hold, therefore, that both on the 
general circumstances of the case and in view of the terms of 
Exhibits 1 and 2 it is clear that the partnership had not dissolved 
and that the suit was not barred by limitation. 


The second point that was urged before us and is supported by 
a certificate is that there was no evidence that the family was joint 
or that the business of the partnership was entered into by the 
father as the head and manager of the family. Both the Jower 
courts seem to have read the evidence as if it did establish the fact 
that the business was on behalf of the family. But we have had 
the only evidence which has been referred to by the lower courts or 
pointed out to us here read to us and it does not appear to us to 
go further than to suggest that the defendants said to the plaintiff 
“you see our family and that we are people of substance”. We 
need not, however, enter further into this matter as Mi. B. K. 
Mukerji, on behalf of the plaintiffs-respondents, says that he will 
be content to have a decree passed against the father alone. We 
do not in any way decide the question of the liability of the son of 
Chunni Lal under the Hindu law in respect of his father’s debt. 


For the above reasons we allow the appeal to this extent that 
we modify the decree of the lower appellate court by disn#ssing 
the suit against the defendants other than Chunni Lal. The appeal 
of Chunni Lal is dismissed. The parties will bear their own costs 
of this appeal. No court-fees are necessary. 





Decree Modi fied. 


FAQIR MUHAMMAD (Applicant) 
VETSUS i 
BRIJ NARAIN MAHROTRA (Opposite party) ? 


Guardians and Wards Act, section 45—Order calling upon former 
guardian to hand over minor’s property—Appeal—Order passed 
without enquiry as to third party’s title claiming property— 
Conviction for disobedience of order—Whether can be revised 
in appeal, á 

On his appointment as guardian of a minor, appellant filed 
a list of properties belonging to the minor but he omitted from 
the said list a house which was ın his own possession and in 
respect of which he had been collecting rents. There was no 
evidence indicating that the house belonged to the minor or 
tbat the appellant had obtained possession over il as guardian 
of the minor. Subsequently, whey the respondent was appoint- 
ed guardian iu place of the appellant, the District Judge, on 
an application made by the respondent, passed an order that 
the former guardian should hand over possession of the house 
in question to the new guardian and that he should pay over 

* F, A, F, O. No. 21 of 1924. 
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the rent collected by him in respect of it. The District Judge 
did not hold any formal enquiry although there was a third 
party, J, who was asserting her title to the said house, ‘lhe 
appellant having failed to make good any rent collected by 
him from his tenants, the District Judge fined him for disobedi- 
ence of his previous order. 
Heid [per Sutaiman, J.] that so long asan order passed by 
a competent court with jurisdiction stands, any disobedience of 
it would be an offence under section 45 of the Guardian and 
Wards Act. ‘The mere fact that there was some irregularity in 
passing it would not be a good defence. But as in this case 
the previous order of the District Judge had been passed with- 
out any enquiry into the matter, it was open to the High 
Court to revise it ; and inasmuch as the appellant should not 
have been compelled to hand over possession of the house to 
the new guardian or to pay over its rent when he was not put 
in possession of the house on behalf of the minor, the previous 
order was passed with material irregularity and was not binding 
on the appellant, and, therefore, his conviction for disobedi- 
ence of it was not a proper one. 
[Per Danizxs, J.]—The High Court was not precluded froin 
taking notice of the fact that theorder, for disobeying which 
«the appellant had been fined, was passed without there being 
any evidence to show that the appellant was in possession of 
the house on the minor’s behalf. 


FIRST APPEAL from an order of H. E. HOLME ESQ., District 
Judge of Cawnpore. 

iqbal Akhmad, for the appellant. 

Saila Nath Mukerji, for the respondent. 

The following judgments were delivered :— 

SULAIMAN,*].—This is an appeal arising out of a guardianship 
matter. The appellant, Faqir Muhammad, was appointed guardian 
on his own application of a minor Muhammad Islam. Along with 
the application for guardianship he filed a list of the property said 
to belong to the minor and that list did not contain a house in 
Cawnpore which has been the subject-matter of much dispute. Sub- 
sequently he was removed from the guardianship and the respondent 
was appointed guardian of the minor. On the 28th of September, 
1922 the respondent put in an application to the District Judge 
praying that the former guardian had deliberately omitted from the 
list the house aforesaid, of the rent of which he had given no 
account whatsoever. We have had the record examined and it is 
curious that without any formal enquiry having been made as to the 
titfe to this house and in spite of the fact that there is a third party, 
Musamimat Janno, who rightly or wrongly is asserting her title to it, 
an order was passed on the 8th of February, 1923 that the former 
guardian should hand over possession of the said house to the new 
guardian and that he should pay over the rent which he collected in 
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respect of it. - This order apparently was passed on the supposition 
that inasmuch as the former guardian was actually in possession of 
the house, he was bound to account to the minor. 


When an amin was deputed to go and hand over possession of 
the house to the new guardian, he was resisted by Musammat 
Janno who had got the house locked from inside. Formal delivery 
of possession, therefore, could not be effected. The appellant has 
also not made good any rent which he had collected from the tenants 
though professedly not on behalf of the minor. The learned Judge 
accordingly has fined the appellant for his disobedience of the 
previous order. The date of the order given in the judgment under 
appeal is wrong, the correct date being the 8th of February, 1923. 


It is true that so long as an order passed by a competent court 
with jurisdiction stands, any disobedience of it would be an offence 
under section 45 of the Guardian and Wards Act. The mere fact 
that there was some irregularity in passing it would not be a good 
defence But as we find in this case that the previous order direct- 
ing the appellant to deliver possession of the house to the new 
guardian and pay over the rents realised by him had been passed 
without any enquiry into the matter, wecan reviseit It is not 
suggested by the learned vakil for the respondent that #agir 
Muhammad entered into possession of the house originally on 
behalf of the minor nor is it anywhere suggested that at any time 
during the period of his guardianship he admitted that he was 
holding possession over it on behalf of the minor. The attitude of 
Faqir Muhammad all along had been that the house did not belong 
to the minor. It, therefore, seems to me that Fagir Muhammad 
should not have been compelled to hand over possession of the 
house to the new guardian or to pay over its rent when he was not 
put in possession of the house on behalf of thé minor. If the 
house really belongs to the minor, it will be open to the new 
guardian to take legal steps to recover its possession. The learned 
District Judge cannot in the proceedings under the Guardian and 
Wards Act compel the former guardian to hand over possession of 
the house which he does not admit to belong to the minor and over 
which he never obtained possession as guardian of the minor. 
The order previously passed had, therefore, been passed with a 
material irregularity in the exercise of jurisdiction inasmuch as there 
had been no proper enquiry made atall. As that order was not 
appealable, it is open to the High Court to set it aside on the 
revisional side. Iam, therefore, of opinion that it must be held 
that the previous order was passed with material irregularity and is 
not binding on the appellant, Faqir Muhammad, and that, therefore, 
his conviction for disobedience of it was not a proper one. It seems 
to me that the question of the title to-the house should be litigated 
in a regular suit by the new guardian, if so advised, against Faqir 
Muhammad or Musammat Janno or whoever clse may be in 
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possession. I would, therefore, allow this appeal and sctting aside 

the order of the District Judge, dated the 9th of August, 1923 and 

conviction of the appellant, direct that the fine, if paid, should be 

refunded. 


DANIELS, J.—I concur in allowing the appeal. I am not 
prepared in these proceedings to revise an order which is not 
directly before us and against which no revision has been filed. I 
am not satisfied that in this appeal we are precluded from taking 
notice of the fact that the order, for disobeying which the appellant 
has been fined, was passed without there being any evidence what- 
ever on the record tu show that the appellant was in possession of 
this house on the minor’s behalf. On this ground I concur in 


allowing the appeal. 


By THE CouRT.—The order of the court is that this appeal 
is allowed and the order of the District Judge, dated the oth of 
August, 1923, and also the conviction of the appellant are set aside, 
and it is ordered that the fine, if paid, be refunded. 


Appeal allowed. 


PRIVY COUNCIL. 


FATEH SINGH AND OTHERS (Plaintiffs) 
VEVSUS 
JAGANNATH BAKHSH SINGH AND ANOTHER 

(Defendants) .* 
Ciuil Procedure, Code, section 11, Exp. (IV)—Might and ought— 
Suit by a remote rcverstoner—Nearer reversioner alive—Alleged 
family custom giving equal rights to all reversioners—Not 
pleaded—Rxp. (IV) appltes—Trial Court dismissing suii—No 

jurisdiction to give lease to institute a fresh suit. 

In 1908 the plaintiffs instituted a suit to set aside a deed of 
gift made by a Hindu widow. They impleaded as defendants, 
the widow, her donee, and one GB who, according to the 
plaintiffs, was one of the presumptive heirs (along with the 
plaintiffs) of the last male owner. The defendants pleaded 
inreply that the plaintiffs were not equal in degree with GB, who 
was the nearest reversioner and the only person entitled to 
dispute the deed of gift. To this plea the plaintiffs replied 
that if GB were the nearer heir, even then they were entitled 

e to maintain the suit on account of his having colluded with 
the widow. The widowe died during the pendency of the suit. 
The plaintiffs then applied for amendment of the plaint with a 

eview to add a relief for recovery of possession and sought to 
allege a family custom, whereby they were equal in degree with 
* P, C. A. No, 141 of 1923, 
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GB and such as entitled to possession with him, Leave to add 
the amendment averring the family custom, was refused. There- 
upon the plaintiff's counsel admitted that apart from custom, 
the plaintiffs were one degree more remote than GB and the 
suit was accordingly dismissed. The Judge, however, in the 
course of his judgment, observed as follows :—‘' The death of 
the lady has given the plaintiffs a fresh cause of action for 
possession. I leave them to the liberty of filing a fresh suit 
for possession.” ‘The present suit for possession was then 
instituted. Held by the Privy Council, affirming the decrees 
of the courts in India, that it was barred by Section 11 of the 
Civil Procedure Code. The matter of the family custom was 
one which might and ought to have been a ground of attack in 
the former suit entitling the plaintiff to maintain a suit for 
declaration for setting aside the deed of gift. Durga Pershad 
Singh v. Durga Konwari, I. L. R., 4 Cal, 190, Zamindar of 
Pittapuram v. Proprietors of the Muttaof Kolanka, I. L. R., 
2 Mad., 23, Musammat Chand Kour v. Pratab Singh, I. L. R., 
16 Cal., 98 and Kailash Mondal v. Baroda Sundari Dass, I. L. 
R., 24 Cal., 711, referred to and distinguished. 

Held, further that the Subordinate Judge having dismissed 
the suit, had no jurisdiction to grant leave to the appellants to 
institute a fresh suit. 


APPEAL from a judgment of the Court of the Judicial “Com- 
missioner of Oudh. 7 


The facts appear from the judgment. 

A. de Mello, for the appellants. 

J. M. Parikh and B. Dube, for the respondents. 
The following judgment was delivered by 


LORD PHILLIMORE.—This is an appeal by the plaintiffs from 
concurrent judgments against them given by the Sübordinate Judge 
of Bahraich and affirmed by the Court of the Judicial Commissioner 
of Oudh. 

It is a suit for possession of land, in which the defendants and 
present respondents raised as a first defence that the matter was 
res judicata, having already been decided between the same partics. 


Both Courts being of this opinion and having determined this 
issue, found it unnecessary to determine any of the other issues and 
dismissed the suit. 


The history of the case is as follows: The present appellants 
and plaintiffs with others filed a suit in July, 1908, against one 
Musammat Ram Kunwar, and the present defendant and respondent 
Jagannath Bakhsh Singh, and one Gaaga Bakhsh, now represented 
by the defendant and respondent Bishunath Singh, in which they 
stated that Musammat Ram Kunwar, being a Hindu widow, was 
in possession of her husband’s property for the ordinary Hindu 
woman’s estate, that they (the plaintiffs) and Ganga Bakhsh were 
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the presumptive heirs of her husband, and that she, intending to 

defeat their succession, had purported to make a deed of gift of the 

property to Jagannath Bakhsh, her daughter’s son; and they claimed 

that the deed of gift might, be declared void and illegal against 

them. 


The defendants in that suit among other defences pleaded that 
the plaintiffs were not equal in degree with Ganga Bakhsh, but 
that he was the nearest teversioner and the only person entitled 
to dispute the deed of gift. To this the plaintiffs replied that if he 
were the nearer heir— 

"eyen then the plaintiffs are entitled to maintain this suit on 
account of Ganga Bakhsh Singh’s denial and his not joining 
the suit, owing to his indifference towards the preservation of 
his rights, having regard to his views expressed in the written 
statement and on account of his colluding with the defendants 
1 and 2; and the defendants 1 and 2 cannot derive any benefit 
by setting up, a jus tertii in favour of Ganga Bakhsh Singh, 
as alleged by them.” 


In this state of the pleadings the widow died. 


A suit for a declaration that a gift by a Hindu widow is void 
as against the reversionary heirs of her husband is one which is 
contemplated by the Specific Relief Act (Act I of 1877, $ 42), 
as is shown by the explanation lettered (e) to that section. But 
it is established that such a suit is príma facte competent only to the 
nearest prospective reversioner, and that if a more distant relation 
claims to sue, he can only maintain his suit by showing that the 
nearer reversioner has colluded with the widow, or for some similar 
reason. 


The rule of law on this subject is stated in the case of Rant 
Anund Koer v. The Court of Wards (*) in the following terms :— 


“Their Lordships are of opinion that though a suit of this 
nature may be brought by a contingent reversionary heir, yet 
that, as a general rule, it must be brought by the presumptive 
reversionary heir, that is to say, by the person who would 
succeed if the widow were to die at that moment..... 

The right to sue must, in their Lordships’ opinion, be limited 
If the nearest reversionary heir refuses, without sufficient cause. 
to institute proceedings or if he has precluded himself by his 
own act or conduct, from suing, or has colluded with the widow, 
or concurred in the act alleged to be wrongful, the next pre- 
sumable reversioner would be entitled to sue.’ 

When the widow died, the question of collusion between Ganga 
Bakhsh and her became comparatively unimportant. By this event 
the question of 1eversionary, heirship became settled, and if Ganga 
Bakhsh was the nearest heir, the plaintiffs could get no title to the 
property. They might indced have brought their suit for declaration 

toa hearing for the purpose of determining in that suit the question 
: (1) 8I A., 14. 
XXIII. 94 R. 
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of heirship as between them and Ganga Bakhsh, or to establish their 

averment of collusion in order to get the costs of the suit. But 

now that the widow was dead the real matter was to get possession; 

and they accordingly endeavoured to turn their suit into one for 

possession. 


It seemed, however, that if according to the ordinary Hindu law 
of descent, Ganga Bakhsh was the heir, to the exclusion of the 
plaintiffs, that they must fail in such asuit. They were minded 
accordingly to make a new case, namely, that by a family custom they 
were equal in degree with Ganga Bakhsh and entitled as such to 
maintain a suit for pussession. 


Accordingly, they made an application in the suit setting forth 
the death of the widow and claiming that they had become entitled 
to institute a suit for possession and that in order to show their 
right it had become necessary to mention certain additional averments 
of fact in the plaint, the additional averments being allegations of 
the family custom and a statement as to the death oí the widow, 
and the new relef claimed being a decree for possession of a ten- 
anna share in the property. 


This application to amend came on for hearing on the 15th 
March, 1909, and the learned Judge rejected the application to be 
allowed to add the amendments averring the family custom, H8lding 
that it was an attempt to introduce a new case. When he had 
intimated that this was his opinion, the question remained whether 
the plaintiffs should be allowed to add their prayer for possession, 
and whether it was worth while continuing the suit. It was admitted 
by the plaintiffs’ counsel, that, apart from custom, they were one 
degree more remote than Ganga Bakhsh, and that if they could not 
make the case of a family custom, their suit must fail; and the 
learned Judge thereupon dismissed it with costsg and from this 
decision there was no appeal. He did, however, in the course of 
his judgment use the following expressions, which will need con- 
sideration :— 

“ The death of the lady has given the plaintiffs a fresh cause 
of action for possession, I leave them to the liberty of filing 
a fresh suit for possession.” 


The plaintiffs took no further steps till the 5th Febrtiary, 1921. 
In the meantime one of the present defendants brought an action 
against the other; and the parties compromised on the terms olf 
cach taking one-half. 


In the present suit brought on the 5th February, 1921, the 
plaintiffs are claiming possession of one-half of the property, founding 
their title on family custom. To this the defendants, besides denying 
the custom and asserting the validity of the widow's gift, have 
pleaded that the suit was barred by section 11 of the Code of.Civil 
Procedure as raising a question which had already been heard and 
decided. Both Courts, as already stated, took this view, and without 
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going into other portions of the case, dismissed the suit. In their 
Lordships’ opinion their decisions were right. 
The language of the section in question is as follows :— 
“No Court shall try any suit or issue in which the matter 
directly or substantially in issue has been directly and sub- 
stantially in issue in a former suit between the same parties, or 
between parties under whom they or any of them claim, litigat- 
ing under the same title, in a Court competent to try such 
subsequent suit or the suit in which such issue has been sub- 
sequently’ raised, and has been heard and finally decided by 
such Court.” 
With this must be read .— 

“Explanation IV. Any matter which might and ought to 
have been made ground of defence or attack in such former suit 
shall be deemed to have been a matter directly and substantially 
in issue in such suit.” 


When the plaintiffs brought their first suit, they had to show 
their title to impeach the widow’s gift. For this purpose they had 
to show either that they were some at least of the nearest rever- 
sionary heirs, or that the only nearer reversionary heir had coliuded 
with the widow. In their plaint they did not rely on collusion, which 
they gonly introduced in their replication. Taking, however, that 
view of the pleadings which is most favourable to them and treating 
them as relying equally on both grounds of claim, it is now clear 
that they can only make out a claim to be some of the next rever- 
sioners on the footing of the family custom, and that the allegation 
of that custom therefore was an allegation which “ might and ought 
to have been made” within the meaning of Explanation 4. 

Or, to put it in another way. One of the alternative cases on 
which they were basing their title to sue was their nearness of kin, 
and to prove thétr nearness of kin it was essential to aver the family 
custom. They claimed as next heirs, and their claim was dismissed. 
They cannot fight it over again. 

But, as the Judges in the Court of the Judicial Commissioner 
have observed, some complication was introduced by the language 
of the Judge who tried the first case and by his expressing himself 
as if he had power to give leave to bring afresh suit It was con- 
tended on behalf of the plaintiffs that in so expressing himself he 
was purporting to exercise the powérs given to the Court by Order 
23, which allows the Court in certain cases to grant the plaintiff 
permission to withdraw from a suit with liberty to issue a fresh suit, 
in which case the bar against a fresh suit which is otherwise fmposed 
on a plaintiff who abandons his first suit is removed. 


The same point was raised at their Lordships’ bar but their Lord- 
ships agree with the Court of the Judicial Commissioner that it is 
not a good one. There was no application for leave to withdraw the 
suit, nor was it withdrawn: it was dismissed. And the power of 
the learned Judge ceased upon this dismissal. It may have been 
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unfortunate for the plaintiffs that the learned Judge thought that he 
had a power which he did not possess, but happily, as the Judges on 
the appeal observed, it is improbable that there was substance in 
the claim which they have been prevented from further prosecuting. 

In passing it may be observed that if the learned Judge thought 
toat he was exercising power under Order 23, he must also have 
thought that the subject-matter of any future suit would be the same 
subject-matter as that of the suit which he dismissed. This confirms 
the view which the Courts below and their Lordships have taken. 

Several authorities upon the construction of séction 11 of the 
Code of Civil Procedure were cited, which it was suggested put a 
construction on Explanation 4 which was favourable to the plaintiffs. 
They have been considered by their Lordships; buts in fact, they have 
no bearing upon the present case 

Perhaps the one which requires the most careful examination 
is that of Durga Pershad Singh v. Durga Konwari (*) because 
in that case their Lordships intimated that the plaintiff would not 
be barred from setting up a‘family custom of descent upon the 
death of a widow by reason of his having in a previous suit in which 
he was a defendant averred the family custom as entitling him to 
oust the widow during her life and having failed on this point. But 
they held that as to the immediate point then under consideration 
he was barred, and after citing a very strong passage from 11 Moore’s 
I. A., page 73, they proceeded to express themselves as follows : 

“If the defendant did not resist the claim in the former suit 
upon the ground of the family custom, he is not entitled in the 
present suit to upset the former decision, because he failed to 
set up a custom which he ought to have relied upon at the time.” 

In Zemindas of Pittapuram v.: Proprietors of the Mutta of 
Kolanka (*) the plaintiff had brought a previous suit which had 
failed against his grandfather's widow and certain other defendants ; 
and some of the defendants to the second suit might have been held 
to be successors in title to some of the defendants in the previous 
suit. But in the view which the Judicial Committee took of the 
facts, there were three properties concerned in the first suit, (1), 
(2) and (3), and numbers (1) and (2) were not in question in the 
second suit; while as regards number (3) no case was made in the 
first suit affecting the defendants in the second. suit, and the only 
way in which number (3) came into the first suit was because the 
plaintiffs at that time sought to restrain the widow (since dead and 
not a party to the second suit) from waste. This being so, nothing 
had been decided in the first suit which affected the question of the 
title of the plaintiff to property number (3), and as to it, there was 
held to be no case of res judicata. ° 

Musainmat Chand Kour v. Partab Singh (°) was a suit by 
reversionary heirs alleging the intention of a widow to injure their 


(1) 5 I. A., 149; L. L. R., 4 Cal., 190. 
(2) sLA, 206; LL. R. 2 Mad., 23. 
(3) 15 1. A. 156; I. L. R., 16 Cal., 98. 
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right by selling or mortgaging the property, which failed, and then 
a second suit to set aside an actual deed of gift. This second suit 
was upon the constiuction of the earlier Act then in force, held to 
be a suit upon “a different and subsequent cause of action to that 
relied upon in the first suit.’ It may be added that in that case 
the failure of the first suit was caused by the non-appearance of the 
plaintiff at the trial, and inasmuch as the first suit might have failed 
in either of two respects (either the plaintiff might have no title or 
the widow might not have been threatening to sell or mortgage), a 
mere dismissal for non-appearance could not be held to determine 
that the plaintiff had faiied for want of title. 


Lastly, their Lordships would refer to the case of Kailash Mondat 
v Baroda Sundari Dasi (*), decided in the High Court at Calcutta. 
In that case the plaintiff had sued the defendant for rent, and the 
defendant had pleaded abatement and had adduced no evidence in 
support of his plea, sô that the plaintiff recovered judgment. Many 
years after the plaintiff sued the defendant for the rent subsequently 
accruing, and the defendant sought to raise various defences. It 
was contended, and so held in the lower Courts, that the matter was 
res judicata, and concluded in favour of the plaintiff. But the High 
Court held that it did not follow because rent was due from the 
defen@ant in one year that it was necessarily due in later years ; and 
this seems obvious, for the position of either of the parties might 
have changed. MACLEAN, C. J. said that it might be that on 
looking further into the matter some particular issue might be found 
to have been previously decided, and then the principle of res 
judicata might apply ; but that as the matter stood, it did not neces- 
sarily so appear. BANERJEE, J., it is true, made some observations 
upon those words “heard and finally decided,” which appeared in 
the old Act and gre in the present Code ; and to these observations, 
couched in language not so careful as it might have been, undue 
prominence has been given by the reporter in the summary of the 
case which appears in the head-note. But in the actual decision 
there is no conflict with the established authorities. 

The other cases which were brought by the learned Counsel 
for the appellants before their Lordships have, in their Lordships’ 
judgment, ho bearing upon the present decision. Upon the whole, 
therefore, their Lordships agree with the Courts below that this is 
a case of res judicata, and that the defence succeeded. 

Their Lordships will therefore humbly recommend His Majesty 
that this appeal should be dismissed with costs ; but the respondents 
must have only one set of costs between them 
e Appeal dismissed. 

E. Dal gado.—Solicitor for the appellants. 

T. L. Wilson & Co. and Ay. S. Polak.—Solicitors for the 
respondents. 

(1) I. L. Rọ 24 Cal, 711. 
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PALANI AMMAL (Defendant) 
versus 


MUTHUVENKATACHALA MONIAGAR 
AND OTHERS (Platutiffs) .* 


Hindu Law—Joint family— Partition, what constitules—Institution 


of suit for partition—Lffects parlition—Withdrawal of suit, 
effect of—Properiy acquired in modern ltimes—Whether can be 
made imparlible, 


The mere fact that the shares of the co-parceners had been 
ascertained does not by itself necessarily lead to an inference 
that a joint family had separated. 


It is well-settled law that a member of a joint family can 
separate himself from the other members of the joint family 
and have his share partitioned off, and that the remaining 
co-parceners, without any special agreement amongst themselves, 
may continue to bo co-parceners and to enjoy as members of a 
joint family what remained after such a partition of the family 
property. ‘hat the remaining members continued to be joint, 
may be inferred from the way in which their family business 
was carried on after their previous co-parceners had separated 
trom them. 


The fact of separation of one member from his co-par- 
ceners may be proved by his suing for a partition of the joint 
family property, and if the suit is decreed the date of his 
severance from the Joint family will, if nothing else is proved, 
be treated as the date when the suit was instituted, It may be 
that if a member files a plaint claiming a partition and then 
withdraws it, no severance of the joint status mayresult. But 
such a plaint, even if withdrawn, would, sinless explained, 
afford evidence that an intention to separate had been en- 
tertained. Kedar Nath v. Ratan Singh, I. L. R., 32 All., arg, 
Girja Bai v. Sudashiv Bhundiraj, L. L. R., 43 Cal., 1031: 14 
A. L. J. R., 822 and Kawal Nain v. Prabhu Lal, I. L. R., 39 
All., 496: 15 A. L. J. R., 58r, referred to. 


The estate in dispute was acquired by one PM who died 
in 1834, On the evidence it was proved that since his death 
several suits were brought from time to time by his descend- 
ants claiming partition for their shares against his eldest son, 
but these suits were never carried to a decree and partition by 
metes and bounds. In the present suit for partition the 
descendants of the eldest son claimed either that the estate 
was impartible or that the family bad separated long ago. 
Held, that asthe family was not an ancient family, the pro- 
perty, which was acquired in quite modern times, was in the 
possession of the senior son and his descendants as managers 
of the joint family and not as the seneor male membe?s of a 
joint family, Held, further, that the family had never separ- 


* P, C. A. No. 67 of 1922. 
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ated, and, instead of separating, their object probably was to CIVIL 
establish themselves as a joint family with an impartible estate ne 


descending accoiding to a tule of primogenitme with rights oo 
of maintenance and other privileges for the junior members, PALANI 
Such a joint family could not be established in modern times, AMMAL 
APPEAL from a decree of the High Court of Judicature at Gee: 
Madras. KATACHALA 
. MONIAGAR, 
The facts appear from the judgment. 
B. Dube, for the appellant. 
W. Wallach, for the respondents. 
The following judgment was delivered by 
SIR JOHN EpGe.—This is an appeal by Palani Ammal, a Hindu ee oi 


lady, who is one of several defendants, from a decree, dated the 
29th August, 1917, of the High Court at Madras, which affirmed a 
decree for partition of the Vadimitta estate, dated the 23rd April, 
1909, of the District Judge of Madura. 


The estate in question, which appears to be a large zamindari, 
was purchased by Peraiyar Muthukumaraswami, who died in 1834. 
He was a Hindu Sudra, who and his descendants were governed by 
the law of the Mitakshara. His descendants, unless they separated, 
constityted a Mitakshara joint family, the property of which was in 
law joint property unless the contrary was proved. For the sake of 
brevity he will hereafter be referred to as the propositus. The 
propositus had two wives; by the senior wife he had six sons, most 
of whom married and left male issue, by his junior wife he had 
one son, who left male issue. It is stated in the judgment of 
SASTRI, J., in this case, and doubtless correctly, that “ the property 
admittedly continued to be in the possession and enjoyment of the 
descendants of the first son of the propositus.” As the family was 
an ancient family, the property, which was acquired in quite modern 
times, was in the possession of the senior son and his descendants as 
managers of the joint family and not as the senior male member of 
a joint family. 


There are two questions in this suit and in this appeal upon 
which there are concurrent findings of the District Judge and the 
High Court. Those questions are whether the principal parties 
to the suit are bound by an award which was made by some 
arbitrators, who have been made defendants to the suit, and if they 
are not bound by the award then the question arises whether the 
joint family which descended from the propositus ever separated. 


The question relating to the award may be disposed of at once. 
The District Judge and thee High Court found, for reasons which 
their Lordships consider to have fully justified their findings, that 
the award was not binding upon any of the parties. No argument 
has been addressed to their Lordships in this appeal in support of 
the award, and they accept the concurrent findings that it is not 
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binding as correct. The sole appellant, Palani Ammal, claimed 
that some of the estate sought to be partitioned had vested under 
the award in her. Her claim under the award fails, but as she 
appears, when suit. for partition was brought, to have been in pos- 
session of part of the estate, the right of the plaintiffs to a decree 
for partition must be established, and it is necessary to consider 
whether the joint family had ever separated. 


It is beyond question that the estate which the propositus had 
purchased vested on his death, in 1834, if not on the purchase, in the 
joint family, and was held jointly by the male members of the jont 
family as co-parceners. Their Lordships do not know whether the 
estate was purchased with joint family money or with self-acquired 
funds of the propositus, but for the purposes of this judgment they 
will assume that the estate did not vest in the joint family until the 
death of the propositus. 


In coming to a conclusion that the members of a Mitakshara 
joint family have or have not separated, there are some principles 
of law which should be borne in mind when the fact of a separation 
is denied. A Mitakshara family is presumed in law to be a joint 
family until it is proved that the members have separated. That 
the co-parceners in a joint family can by agreement amongst them- 
selves separate and cease to be ajoint family, and on separaffon are 
entitled to partition the joint family property amongst themselves, is 
now well-established law. An authority for that proposition is the 
judgment of the Board in Appovier v. Rama Subba Atyan(*) which 
applies to joint families such as the joint family which descended from 
the propositus. But the mere fact that the shares of the co-parceners 
have been ascertained does not by itself necessarily lead to an interence 
that the tamily had separated. There may be reasons other 
than a contemplated immediate separation for ascertaining what the 
shares of the co-parceners on a separation would be. It is also now 
beyond doubt that a member of sucha joint family can separate 
himself from the other members of the joint family and is on separa- 
tion entitled to have his share in the property of the joint family 
ascertained and partitioned off for him, and that the remaining 
co-parceners, without any special agreement amongst themselves, may 
continue to be co-parceners and to enjoy as members of a soint family 
what remained after such a partition of the family property. That 
the remaining members continued to be joint may, if disputed, be 
inferred from the way in which their family business was carried on 
after their previous co-parcener had separated from them. [It is also 
quite clear that if a joint Hindu family separates, the family or any 
members of it may agree to re-unite as a joint Hindu familys but 
such a re-uniting is for obvious reasons, which would apply in many 
cases under the law of the Mitakshara, of very rare occurrence, and 
when it happens it must be strictly proved as any other disputed 

(1) 1r Moore’s I. A., 75. 


VOL. XXIII, ] PRIVY COUNCIL 749 


fact is proved. The leading authority for that last proposition is 
Balabuzx Ladhuiam v. Rukhinabai (*). 


The fact that any member of a joint family has separated himself 
from his co-parceners may be proved by his suing for a partition of 
the joint family property, and if the suit is decreed the date of his 
severance trom the joint family will, if nothing else is proved, be 
treated as the date when the suit was instituted. In Kedar Nath v 
Ratan Singh (®©) a member of a joint Hindu family had filed a 
plaint claiming a partition but afterwards had withdrawn it, and the 
Board held that no severance of the joint status resulted. Their 
Lordships see no reason to depart from that view, although such a 
plaint, even if withdrawn would, unless explained, afford evidence 
that an intention to scparate had been entertained, see Girja Bat v. 
Sudashiv Bhundivay (*) and Kawal Nain v. Prabhu Lal (*). In 
a suit for partition which proceeds to a decree which was made, the 
decree for a partition is the evidence to show whether the separation 
was only a separation of the plaintiff from his co-parceners or was 
a separation of all the members of the joint family from each other. 
It appears to be obvious to their Lordships that in a suit for parti- 
tion no effective decree can be made for a partition unless all the 
co-parceners whose addresses are known, are parties to the suit, 
and hat itis the decree alone which can be evidence of what was 
decreed. 


With the observations which their Lordships have already made, 
they will proceed to consider whether the joint family which 
descended from the propositus ever separated. It will be necessary 
{or their Lordships in referring to evidence to refer only to such 
evidence as they consider is material. In this present case there 
were concurrent judgments of the District Judge and the High 
Court that the family descended from the propositus never separated, 
and that the property sought to be partitioned is partible. The 
onus of proving that there had been an effective separation was 
upon the defendants. The Courts below were, as their Lordships 
‘are, obliged to construe documents according to their legal effect, 
but the Courts below were, and their Lordships are, entitied to draw 
all legitimate inferences as to the intentions of the parties to them, 
and the inferences so drawn are findings of facts. 

As was pointed out by SASTRI, J., in his judgment in this case, 
that so far as division or non-division of the estate is concerned, 
“there has been no formal partition deed between the various 
members of the family, and itis not alleged that the estate was at 
any time divided by metes and bounds.” The defendants, whose 
case is that the estate, of which partition is claimed, is not now 
partible, rely upon certain decrees and documents as showing that 


’ (1) L. R, 30]. A., 130: I. L. R., 30 Cal., 725. 
(2) L. R., 37 I. A. 161.1. L. R, 32 Al, 415. 
(3) L. R431 A. I51: L L. R., 43 Cal, 1031= 14 A. L. J. R., 822. 
(4) L. R., 44 L A., 159: 1L L. Ru 39 All, 496=15 A. L. J. R., 581, 
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the estate was divided and partitioned between descendants of the 
propositus and that the joint family had ceased to remain joint. 


In 1842 a suit was filed in the District Court of Tinnevelly by 
some of the sons of the propositus against his eldest son claiming 
that the estate should be divided according to his will. The District 
Judge in 1846 found rightly that the division made by the pro- 
positus was invalid in law, but he made an equally invalid decree 
declaring that the sons of the first wife were entitled to one-half of 
the estate and the son of the second wife to the olher half of the 
estate. On the 23rd July, 1849, the Suddar Adalat Court in appeal 
held that all the sons were entitled to equal shares, but held that 
the Court was not called upon to sub-divide the estate in accordance 
with the law of inheritance, no such question being before the Court, 
and decided—" 37. It is, therefore, left for the heirs, or for such 
of them as may be dissatisfied with the management of the joint 
estate by the head of the family, to adopt such a course of proceed- 
ing as they may see fit to obtain the surrender to them of their 
respective portion or portions of the estate.” A razinama had been 
filed in that suit on the Ist June, 1846, by the great-grandfather of 
the plaintiffs in this suit stating that he no longer wished to press 
the eldest son for a partition of the family estate. 


P 
After the decree of the Suddar Adalat of 1849 a son of the fifth 

son of the propositus brought a suit in the Zilla Court of Tinnevelly 
in 1849 against the eldest son of the propositus for a fifth share in 
the estate, and the defendant in that suit pleaded that the then 
plaintiff's father had in a previous suit admitted that the estate ought 
to be held according to the law of primogeniture and had renounced 
all claim toa division of the estate. The Zilla Court on 22nd 
January, 1852, holding that the Suddar Adalat in 1849 had held that 
the estate was divisible, gave the then plaintiff a decree for a one-fifth 
share in the estate. On the 31st October, 1870, the widow of the 
plaintiff of the suit in the Zilla Court sold her deceased husband’s 
interest in the estate to the sun of the first son of the propositus,. 
who was the father of Ponnusami Moniagar who was the brother, 
deceased without issue, of the appellant, Palani Ammal. 


Their Lordships have in considering the facts in this dppeal had 
the great advantage of the very careful and elaborate judgments 
which were delivered in the appeal to the High Court by SIR JOHN 
WALLIS, C. J. and SASTRI, J., and they agree with their conclusions 
as to the facts. Their Lordships have no doubt that this joint family 
never did separate. 


Their Lordships think that so far fiom the members of that joint 
family intending to separate, their object probably was to establish 
themselves, if possible, as a joint family with an impartible éstate 
descending according to a rule of lineal primogeniture with rights of 


VOL. xxin.] PRIVY COUNCIL YeI 











maintenance and other privileges for the junior members. Such'a CIVIL 
joint family could not be established ın modern times. idä 
Their Lordships will humbly advise His Majesty that this appeal ~~ | 
should be dismissed with costs. AMMAL 
Appeal dismissed. YUTHUVEN. 
Zy. S. Polak.—Solicitor for the appellant. KA TACHALA 
E. Dal gado.—Solicitor for the respondents. RONCAR: 
Sır John 
Ed ge. 
KATYAYANI DEBI (Defendant) sete 
Versus 1924 
UDOY KUMAR DAS (Plaintiff ).* Dee. dk 
Landlord and tenant—Tenant holding under perpetual lease—LEn- P 


crouchmesnt by trespasser—Tenant nol entitled to abatement of DUNEDIN 


reni—DBound to protect himself against trespass. LORD 
If a tenant holding land under a perpetual and heritable ATKINSON, 
MR. AMEER 
lease loses a portion of the lands demised to him by illegal ALI, 
encioachments of a trespasser, be is not entitled to claim an LORD 


batement of the rent as against his landlord. The duty of a SALVESEN. 
tenant under a perpetual tenure is to protect himself against 
illegal encroachments by others on the lands of which he has 
the exclusive possession. If he fails to do so, he cannot pre- 
judice the landlord’s claim for rent. The landlord cannot in 
the ordinary case know whether the possession of a particular 
area of land is adverse to the tenant or has taken place with 
his consent. He could not, therefore, safely sue an action for 
ejectment of a trespasser, as he might always be met with the 
objection that the apparent trespass was acquiesced in by the 
tenant, wifo can deal with the lands as he pleases, [lomesh 
Chunder Goopto v. Raj Narain Roy, 10 W. R., 15, approved. 
CONSOLIDATED APPEALS from an order of the High Court of 
Judicature at Fort William in Bengal. 
The facts appear from the judgment. 
L. de Gruyther, K. C. and A. Maptd, for the appellant. 
A. M. Dunne, K. C. and B. Dube, for the respondent. 
The following judgment was delivered by 
LORD SALVESEN.—This is an appeal from the High Court of Lord 
Judicature in Bengal in two actions for arrears of rent brought by Salvesen. 
the respondent against the appellant. The respondent is the succes- 
sorin title to a certain Tagore, who, on the 27th November, 1878, 
granted a reclamation lease éf certain lands which were then lying 
waste and in a state of jungle, at a rate which fell to be calculated 
at 13 annas per bigha of the area embraced in the lease. Since the 
* P, C. A. Nos. 134 aud 135 of 1923. 
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date of the lease the greater part of the area has been brought 
under cultivation and has been in the possession of several successive 
tenants. The appellant acquired the tenant’s rights in the lands as 
a purchaser at a sale in execution of a decree for arrears of rent 
due by the prior tenant. 


For the purposes of this appeal, in which a single question of 
importance has been raised, it is only necessary to consider the 
state of matters at the time of the appellant’s purchase, which took 
place in 1894. The appellant then obtained possession of the whole 
Jands within the boundaries mentioned inthe lease with two ex- 
ceptions—(1) a small area of 61 acres or thereby to which her 
husband had established a paramount title dating from 1875 against 
the original lessor, and (2) a much larger area of which her husband 
had taken possession without any title some six years previously and 
of which he had continued to hold possession, notwithstanding cer- 
tain efforts by the previous tenant to eject him. 


From 1894 until the first of the two suits now under consider- 
ation was raised in 1917 the appellant paid without objection the 
rent of Rs. 4,300 which had been fixed as between the prior 
lessee and the then landlord, to be the rent due under the lease in 
question. In her defence to this suit the appellant contended that 
she was entitled to an abatement of rent in respect of such postions 
of the area embraced within the boundaries of the lease of which 
she was not actually in possession It was conceded that she is 
entitled to an abatement of rent applicable to the 61 acres above 
referred to, and this has been allowed by the judgment under appeal. 
The controversy that still remains to be determined is whether she 
is entitled to a corresponding abatement in respect of the much 
larger area which her husband continued to possess and which is now 
possessed by his representatives 


The lease which is evidenced by the kabuliyat of 27th Novem- 
ber, 1878, is of a kind which is familiar in the province of Bengal. 
As it expressly bears it is permanent and transferable and at a fixed 
rent. The tenant under such a lease virtually becomes the pro- 
prietor of the surface of the lands subject only to the payment of 
the stipulated rent, and the lessor and succeeding landlords have no 
interest in the lands except in so far as they form a security for 
payment of the rent. When the rent falls into arrear the landlord's 
only remedy is to bring the tenure to sale by public auction cn the 
execution of a decree for payment of rent. The purchaser of the 
tenure, as has now been settled by a long series of authorities in 
the Indian Courts which are enumerated in the learned and exhaus- 
tive judgment of MR. JUSTICE MOOKERJI, acquires title to the lands 
on the terms of the original lease unafi¢cted by any incumbrances 
created by previous tenants. An incumbrance is defined by Section 
161 of the Bengal Tenancy Act, 1885, as any “right or interest 
created by the tenant on his tenure or holding or in limitation of 
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his own interest therein, and not being a protected interest.’ 

There is no question in this case of any protected interest but only 

of such right as the appellant’s late husband may have acquired in 

respect of his possession of a portion of the lands embraced in the 

lease for a period exceeding 12 years. 


At the date when the appellant acquired the lease by purchase 
only six years of adverse possession by her husband had run against 
the former tenant. It is admitted that she could immediately have 
put an end to this tortious possession by her husband on her pur- 
chasing the tenure. She did not do so, but allowed him to continue 
in possession, so that it may be assumed that he and his heirs have 
acquired by limitation an absolute right as against the present tenant 
to continue in possession. 


The case for the appellant is that this right which her husband 
has acquired against her is also good against the respondent as in 
right of the landlord’s interest under the lease. It was argued that 
the lessor had a title to eject the trespasser and that, if he did not 
do so, the trespasser obtained a title by limitation against him as 
well as against the tenant and that, as the latter is now deprived of 
the possession of the lands, she is entitled, in a question with the 
landlord, to an abatement of rent. There is a long and consistent 
body gf authority to the opposite effect in India, and although the 
matter has not been made the subject of direct decision by this 
Board, their Lordships see no ground for doubting the soundness olf 
the decisions referred to in the judgment of the High Court. 


The duty of a tenant under a perpetual tenure such as the one 
in question is to protect himself against illegal encroachments by 
others on the lands of which he has the exclusive possession. If he 
fails to do so he cannot prejudice the landlord’s claim for rent. 
The considerations which appear to their Lordships to be conclusive 
are those stated by PEACOCK, C. J. in Womesh Chunder Goopio v. 
Raj Narain Roy (*), and which are quoted in the judgment of 
the High Court. It has also been pointed out in other judgments 
that the landlord cannot in the ordinary case know whether the 
possession of a particular area of land is adverse to the tenant or 
has taken place with his consent. He could not therefore safely 
sue an action at his own hand for ejectment of a trespasser, as he 
might always be met_ with the objection that the apparent trespass 
was acquiesced in by the tenant, who can deal with the lands as 
he pleases. 

On the assumption that the High Court has correctly stated the 
law applicable, the appellant nevertheless maintained that, under the 
terms of the particular kabuliyat, she was entitled to succeed. The 
clause quoted is in the following terms :— 

“ Should any dispute about the boundaries given below arise 

“with any nalik we will report it to you and you will investigate 

(1) Io W.R,, (5. 
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it. If through neglect we lose hold of any land, we will be 
answerable and will compensate you for the same.” 


The latter part of the clause, which in their Lordships’ judgment 
is directly applicable to the present case, is adverse to the appellant’s 
contention. It was entirely through her own neglect that she lost 
possession of the lands now occupied for more than 12 years of her 
own tenancy by her husband. So far as these lands were concerned 
he was a mere trespasser, and it is of no consequence whether a 
trespasser is a madtk or holds some inferior position. With regard 
to the earlier part of the clause it may be held to cover the dispute 
with regard to the 61 acres of land that have been duly investigated 
and ın respect of which an abatement of rent corresponding to the 
area has been made. The further contention (which was but faintly 
maintained) that as this plot of land was originally embraced within 
the boundaries of the tenure and that the appellant has not been 
put in possession of same, she is entitled to suspend payment of the 
rent of the remaining area, was decided adversely to the appellant 
in all the lower Courts, and their Lordships see no reason for differ- 
ing from their judgments. The doctrine of suspension of payment 
of rent, where the tenant has not been put in possession of part of 
the subject leased, has been applied where the rent was a lump rent 
for the whole land leased treated as an indivisible subject. Jt has 
no application to a case where the stipulated rent is so much per 
acre or bigha. 


So far their Lordships are in entire agreement with the judg- 
ment of the High Court, and this is sufficient for the disposal of 
the case. 


An alternative ground of judgment is based upon a settlement 
which took place between the former landlord and tenants of the 
lands in question, under which a compromise was arrived at to the 
effect that the tenants should not be entitled to apply for abatement 
of rent on any ground whatever in respect of the area of 4,300 
bighas then found to be the measurement in their occupation. Their 
Lordships are not, at present, satisfied that such an agreement be- 
tween the lessor and the former tenants would necessarily be binding 
on a purchaser of the tenure at an auction sale, but, as the point is 
unnecessary to the decision of the case, they refrain from expressing 
any opinion upon it. 

Their Lordships will, therefore, humbly advise His Majesty that 
the appeal should be dismissed with costs. 


Appeal dismissed. 
Watkins & Hunter.—Solicitors for the appellant. R 
W. D. Box & Co—Solicitors for the respondent. 
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HIGH COURT 
ZORAWAR SINGH AND OTHERS (Defendants) CIVIL 
VeETSUS 1925 
BHAGWAN SINGH AND ANOTHER (Platntiffs).* May, 27. 


Land Revenue Act, section 233 (k)—Provisions of—Whether appli- supaman,]. 
cable only to cases under section III determining question of DANIELS, J. 
ittle—Question of proprietary right raised in partition court. 

The course of decisions of the High Court has definitely 
established the principle that section 233 (k) of the Land 
Revenue Act debars civil courts from questioning the final 
allotment of land and title effected by means ofa partition, 
and to depart from this rule would merely be to throw the law 
into the state of uncertainty which formerly prevailed :egarding 
it. ‘The section is not limited to the case in which a question 
of proprietary right has been determined under section 111. 

Where the plaintiffs had definitely asked the partition court 
to allot to them exclusively the property entered in the name 
of one D, who represented another branch of the family, on the 
adjlezation that his (D’s) name was fictitiously recorded, and 
the court did not grant plaintiff’s prayer, it must be deemed 
to have been refused. The plaintiffs could not re-agitate the 
same matter in the civil court. Ram Subhag Singh v. Dip 
Narain Singh, I. L. R., 44 All., 74, Gokaran Singh v. Ganga 
Singh, I, T. R, 4a All, 91, Nazir Ahmad v. Muhammad 
Sharif, I. L. R., 46 All., 453, Bhupal Singh v. Ujagar Singh, 
18 A, L. J. R., 928 and Muhammad Sadiq v. Laute Ram, I. L. 
R., 39 All., 469, referred to and approved. 


FIRST APPEL from an order of PANDIT SHAMBHU NATH 
DUBE, Subordinate Judge of Muttra. 


Narain Prasad Asthana, for the appellants. 
Kailas Nath Katju and Gopinath Kunzru, for the respondents. 
The following judgments were delivered :— 


DANIELS, J.—The question for decision in this appeal is whether Dawiels, J. 
the present suit is barred by the provisions of section 233 (k) of 
the Land Revenue Act. The present suit is for a declaration that 
the plaintiffs are owners in possession of an area of 25°17 acres out 
of a khata of 104 acres in mahal Bhagwan Singh, mauza Sampat 
Jogi and that the defendants are wrongly entered in the revenue 
papers as owners of the equity of redemption. The area of which 
the property in dispute forms a part was originally mortgaged to 
Sahib Singh, a collateral relative of the parties. The plaintiffs are 
sons of Gulab Singh, the head of another branch, and the defendants 
are the heirs of Durg Singh who represented a third branch of the 

* F, A, F, O. No. 160 af 1924. 
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family. The equity of redemption in this property was purchased 
in equal shares in the names of Durg Singh and Sahib Singh at some 
time subsequent to the mortgage. 


On 17th March, 1909 the plaintiffs applied for partition of this 
property impleading Durg Singh whose name they asserted to be 
fictitiously entered in the khewat and whom they asserted to have 
no proprietary interest in the property. There is on the record of 
the partition suit an application purporting to be made by Durg 
Singh admitting that his name was fictitiously entered. The petition 
was not verified and in the partition as finally made Durg Singh 
continued to be recorded as proprietor of the area now in dispute 
and the sons of Gulab Singh as mortgagees. The trial court held 
that section 233 (k) applied and dismissed the suit. The lower 
appellate court has reversed this finding and remanded the suit for 
decision on the merits. The argument of the respondents, which 
found favour with the learned Suhordinate Judge, is that as no 
question of proprietary right was raised by any co-sharer under 
section 11s or section 112, the question was never decided by the 
revenue courts, and further that section 233 (k) cannot apply as 
the share in dispute and the share allotted to the plaintiffs were 
both included in one mahal. 


s 

It appears to us, however, that the rulings of this Court do not 
permit us to accept this contention. Section 233 (k) is not limited 
to the case in which a question of proprietary right has been deter- 
mined under section 111. In this case the question of proprietary 
right involved was definitely raised by the plaintiffs in their appli- 
cation to the partition court and as the relief which they asked for 
in respect of this land was not granted, it must be deemed to have 
been refused. A Bench of this Court held in Ram Subhag Singh 
v. Dip Narain Singh (*) that the final alloffment of land at a 
partition is conclusive even though the question of proprietary title 
which it is sought to raise in the civil suit was not directly raised 
and decided in the partition. We may refer to Gokaran Singh v. 
Ganga Singh (*). Nasir Ahmad v. Muhammad Sharif È) is a 
recent instance of the application of the same principle. The learned 
Judges say :— : 

“It seems to us that the legislature has given the revenue 
courts exclusive jurisdiction over the partition of a mahal 
among recorded co-sharers .,........ There is no doubt that 
if the plaintiffs had framed their suit so as to confine their 
claim merely to damages, they might have succeeded. But they 
have chosen to join this claim to a claim to obtain exclusive 
pessession of certain specifiedeplots, which undoubtedly are 
the subject of the partition.” 

(1) LL. R., 44 All, 74. s 


(2) IL. L. R., 42 All., 9I. 
(3) L L. R., 46 All, 453. 


h 


VOL. XXII. ] HIGH COURT 757 
è 

In Bhupal Singh v Ujagar Singh (') the plaintiff sued for a 
declaration of his title to a pre-empted share which had not been 
allotted to him at the partition. The Letters Patent Bench, affirming 
the decision of the Judge who heard the appeal, held that the case 
was governed by the Full Bench ruling in Muhammad Sadiq v. 
Laute Ram (°) and that section 233 (k) was a bar to the suit. 
Whatever may be said against this rule, it has at least this great 
advantage that a revenue partition operates as aclearing up of 
disputed titles, and that a title declared at a partition may be safely 
relied on against all persons who were parties to the proceedings. 


The course of decisions of this Court has now definitely: estab- 
lished the principle that section 233 (k) debars civil courts from 
questioning the final allotment of land and title effected by means of 
a partition, and to depart from this rule would merely be to throw 
the law again into the state of uncertainty which formerly prevailed 
regarding it. 

We think, therefore, that in the view of the scope of section 233 
(k) which has been accepted by this Court, the appeal must be 
allowed and the decree of the trial court restored. We direct 
accordingly. The appellants will get their costs of this appeal. _ 

SULAIMAN, J.—I concur in the proposed order. As the plaintiffs 
had definitely asked the partition court to allot to them exclusively 
the property entered in the name of Durg Singh on the allegation 
that his name was fictitiously recorded and as the court did not 
giant their prayer, ıt must be deemed to have been refused The 
plaintiffs cannot now re-agitate the same matter in the civil court. 

(1) IA. L.J R, 928. (2) I. L R., 39 Al., 469. 


e 
SHIAM LAL JOTI PRASAD (Plaintif) 
: VEVSUS 


. DHANPAT RAI AND ANOTHER (Defendants) .* 


Civil Procedure Code, Order 41, ruie 20—Provisions of—Person not 


a party to the original suit—lIVhen cannot be impleaded in 
appeal.. 

Under Order 41, rule 20 of the Civil Procedure Code, the 
appellate court has power to implead in the appeal a person 
who was a party to the suit but who has not been made a party 
to the appeal, but under that rule a court has no power to 
implead a person who was no party to the original suit at all. 

o Pachkauri Raut v. Ram Khilawan, 1. L. R., 37 All., 57, 
referred to. ° ; 

In a suit for accounts it was, ta/cr alia, pleaded in defence 
that one C should be impleaded as a pro forma defendant but 

* F, A. F. O. No. 36 of 1924 
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the trial court holding that C was not a necessaiy party, 
decreed the claim. On an appeal by the defendant the District 
Judge passed an order directing that C should be impleaded 
as a respondent. Subsequently C having applied for per- 
mission to file a written statement, the District Judge being of 
opinion that he ought to be given an opportunity to do so, 
set aside the decree of the first court and remanded the case 
for re-trial. Held, setting aside the order of the lower appellate 
court, that if the District Judge was of opinion that C wasa 
necessary party and ought to have been impleaded, the proper 
procedure for him was to remand the case to the first court 
with a direction that that court should implead C and then 
proceed to dispose of the case: 

(2) that the order impleading C in the appeal was wrong 
and should not have been passed and though it was not an 
appealable order, it was open to the plaintiff-appellant to 
challenge that order in his appeal preferred from the order 
finally passed by the lower appellate court. 

Section 107 of the Civil Procedure Code gives an appellate 
court powers, generally speaking, those of a trial court, 


FIRST APPEAL from an order of G. C. BADHWAR EsQ., Dis- 
trict Judge of Aligarh. 

Panna Lal, for the appellant. s 

Kailas Nath Katju, for the respondents 


The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal arising out of a suit for 
accounts against the defendants on the ground that the amount 
claimed is due to the plaintiff on account of certain business tran- 
sactions carried on with the defendants through the plaintiff’s servant 
The defence was that the plaintiff had nothingsto do with these 
transactions at all, but that the business was carried on between 
Chhitar Mal and the defendants, and that accounts were settled be- 
tween them. - The defendants said that they subseqnently discovered 
that the plaintiff claimed to bea partner. The defendants, however, 


-pleaded that Chhitar Mal should be impleaded asa pro forma defend- 


ant in the suit. 


The court of first instance framed an issue (No. 4) as to whether 
Chhitar Mal was or was nota necessary party. After examining 
the evidence and the statement of Chhitar Mal, who was examined 
as a witness, the court came to the conclusion that the story about 
Chhitar Mal’s interest in the business had been concocted to defraud 
the plaintiff It also remarked that the evidence shows that Chhitar 
Mal and the defendants had collusively divided the sale proceeds of 
the goods in dispute half and half between them in order to deprive 
the plaintiff of his money Haying come to this conciusion, $t was 
of opinion that Chhitar Mal was not a partner of the plaintiff in the 
goods in dispute and was not a necessary party. 
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The claim was accordingly decreed against the defendants. 


The defendants, in their appeal to the District Judge, ixter alta, 
took the ground that Chhitar Mal ought to have been impleaded. 
The learned District Judge first passed an order without giving any 
reasons in detail directing that Chhitar Mal should be impleaded as 
a respondent in the case. After this was done, notice was issued 
to him. When he appeared onthe date fixed for hearing of the 
appeal, he naturally applied to the Court for permission to file a 
written statement ın order to contest the claim. The learned Judge 
thought that, as he had had no opportunity to file a written statement 
and to produce his evidence, he ought to be given an opportunity 
todo so. He accordingly set aside the decree of the court of first 
instance and remanded the case for re-trial. 


We are of opinion that the trouble has arisen owing to the 
irregular way in which Chhitar Mal was impleaded. Under Order 
XLI, rule 20 of the Code of Civil Procedure the appellate court 
has power to implead in the appeal a person who was a party to the 
suit but who has not been made a party to the appeal, but under 
that rule a court has no power to implead a person who was no 
party to the original suit at all. Verde Pachkauri Raut v. Ram 
Khilawan (*). The learned Judge seems to have invoked the aid 
of the eneral section 107, Civil Procedure Code, but that gives an 
appellate court powers, generally speaking, as atrial court. In our 
opinion, if the learned District Judge was of opinion that Chhitat 
Mal -was a necessary party and ought to have been impleaded, the 
proper procedure for him was .to remand the case to the court of 
first instance with a direction that that court should implead Chhitar 
Mal ard then proceed to dispose of the case. It is obvious'that by 
impleading Chhitar Mal in the appeal, the inevitable result was 
that the case had éo be tried de zovo as Chhitar Mal had never had 
an opportunity to contest the claim. 


On the merits we are of opinion that the order, as it stands, 
cannot be upheld. The plaintiff never admitted that Chhitar Mal 
had any concern in this business. The court of first instance has 
distinctly found that he was not a partner at all and that the defend- 
ants had divided the sale proceeds between themselves and Chhitar 
Mal in order to defraud the plaintiff. If the defendants acted 
collusively, it is obvious that they cannot complain if a decree is 
passed against them ona finding that Chhitar Mal had no concern 
in the business at all. On the other hand, it is conceded by Mr. 
Panna Lal that if the finding were that the defendants in the honest 
belief that the only person with whom they had to deal was Chhitar 
Mal‘had settled accounts with,him and paid over the amount duc to 
him, then the plaintiff would have no case against the defendants. 
It seams to us, therefore, that this appeal ought to have been dispos- 
ed of on the merits. 


; (1) IL L. R., 37 All, 57. 
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We may mention that the order impleading Chhitar Mal in the 
appeal was not an appealable order but we think that it is open to 
the present appellant to challenge that order in the appeal which has 
been preferred from the order finally passed by the lower appellate 
court. As we have already indicated, that order was wrong and 
should not have been passed. 


We accordingly allow this appeal, and, setting aside the order 
of the lower appellate court, send the case back for restoration to 
its original number and disposal according to law. 


We direct that the costs of this appeal should abide the event. 
Appeal allowed 


SARVI BEGAM (Objector) 
UETSHS 


RAM CHANDER SARUP (Dectec-kolder) .* 


Civil Procedure Code, Order 21, rules 8y and 90o -Application by 
judgment-deblor under rule So followed by another applicalion 
under rule ọgo—l ormer application, dismissal of —IVhether subse- 
quent application mainiainable—Lünmiåtion Act, sectien 18, 
applicability of—Sule effected by fraudulent concealment of 
execution procecdings by decree-holder. 


Owing to the fraudulent concealment of the executionpro- 
ceedings by the decree-holder all knowledge of the proceedings 
up to the time of sale, which took place on 2t-1-24, was with- 
heJd from the judgment-debtor with the result that the latter 
was prevented from making an application under Order 21, 
rule 90 within 30 days of the date of sale, On the igth of 
February, 1924, the judgment-debtor applie@ under Order 21, 
rule 8g for setting aside the sale. While this application was 
being argued, another application under Order 21, rule 9o was 
filed. ‘lhe Subordinate Judge was of opinion that inasmuch as 
the applicant did not withdraw her application under Order zr, 
rule 89 but pressed it seriously and as it was ultimately dismissed 
on the merits, it must be presumed that she had withdrawn her 
application under Order 21, rule go. Š 


Held (1) that the Court ought to have called upon the appli- 
cant to make his election either to withdraw her application under 
rule go or not. If she declined to do so, the court should not 
have allowed her to press her application under Order 21, 
rule 8g. Inasmuch as she was not called upon to make her 
choice, it would be too mych to presume that she withdrew her 
application under rule go, The converse proposition that an 
application under Order 21, rule 89 having been heard and 
disposed of, an application under Order 21, rule go is not main- 
tainable, does nut necessarily follow from sub-clause (2) of 
rule 89; 


* F. A, F. O. No. 109 of t924. . 
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(2) that it was not necessary for the applicant to allege 
and prove that after the sale, when the right to apply accrued, 
there was some fraud practised by the decree-holder which kept 
her right to apply concealed from her. So long as she did not 
come to know of the sale, the effect of the initial fraud con- 
tinued and consequently the applicant had been kept from the 
knowledge of the sale in consequence of the initial fraud 
practised by the decree-holder and, therefore, she was entitled 
to claim the benefit of section 18 of the Limitation Act, 


First APPEAL from an order of BABU RAJ RAJESHWAR 
SAHAI, Subordinate Judge of Meerut. 


Kailas Nath Katju, for the appellant. 
Kailas Chandra Mital, for the respondent. 
The judgment of the Court was detivered by 


DANIELS, J.—This is an appeal from an order refusing to set 
aside a sale on the ground of fraud The Icarned Judge has dismissed 
the application on two grounds: (1) that, in vicw of a previous 
application under Order 21, rule 89 having been made and pressed, 
the present application was not maintainable and (2) that the allega- 
tions contained in the application were not sufficient to biing the 
case within section 18 of the Indian Limitation Act. The learned 
Subordinate Judge, without allowing the appellant any opportunity 
to prdve the allegations made by her in the application, has dismissed 
the application after hearing arguments only. 


In execution of a decree as well as. for some further amount of 
which the decree-holder claimed that he was entitled toa refund, 
the property in question was put up for sale and sold on the zīst of 
January, 1924. No application under Order 21, rule 90 was made 
by the judgment-debtor within thirty days of this date, but on the 
19th of Februar}, 1924 she putin an application under Order 21, 
rule 89 praying that the sale be set aside on payment of the decretal 
amount, the costs etc It so happened that the amount deposited by 
her was short by afew rupees. The matter was argued and on the 
ist of March, 1924, she filed a supplementary application offering 
to make good the balance. This application was refused. While 
the appljcation was still being argued, another application under 
Order 21, rule 90 was filed which was registered after the application 
under Order 21, rule 89 had been dismissed. 


The Jearned Subordinate Judge was of opinion that inasmuch 
as the applicant did not withdraw her application under Order 21, 
rule Sg but pressed it seriously and as it was ultimately dismissed 
on the merits, it must be presumed that she had withdrawn her 
application under Order 21,*rule 90. This is based on the provisions 
contained in Order 21, rule 89, sub-clause (2) under which it is 
provided that where a person applies under rule 90 to set aside the 
sale of his immovable property, he shall not, unless he withdraws 
his application, be entitled to make or prosecute an application under 
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rule 89. ‘It seems tous that the court ought to have called upon 
the applicant's counsel to make his election either to withdraw his 
application under rule go or not. If he declined to do so, the court 
should not have alowed him to press his application under Order 
21, rule 89 But from the fact that he was not called upon to make 
his choice, it would be too much to presume that he withdrew his 
application under rule go, particularly when the order-sheet shows 
that the application was argued at length and the judgment was not 
pronounced on that date merely because it was too late. In our 
opinion the converse proposition that an application under Order 21, 
rule 89 having been heard and disposed of, an application under Order 
21, rule 90 is not maintainable, does not necessarily follow from 
sub-clause (2) of rule 89. 


As to the second point, the learned Judge says that the allega- 
tions of fraud in the application are too genera] and it is not alleged 
that the decree-holder kept the judgment-debtor from the knowledge 
of the fraud entitling her to make an application under Order 21, 
rule 90. This, in our opinion, is not at all correct. In paragraph 2 
of the application the judgment-debtor alleged that the decree-holder 
cunningly and fraudulently kept ali the execution proceedings con- 
cealed from the petitioner from the very beginning, and all the 
notifications to the petitioner were caused by the deciee-holdtr to 
be issued to her under a wrong address whicH was deliberately and 
intentionally filed in order to conceal the proceedings; and entirely 
fictitious reports of service, with names of fictitious persons as wit- 
nesses were caused to be made“in collusion with the process-server. 
She repeats the allegation as to false address in paragraph 3, and 
she repeats her allegation of the concealment of these proceedings 
in paragraph 4, and finally in paragraph 12 she says that the peti- 
tioner had no knowledge whatsoever of the proceedings till the 15th 
of February, 1924, and that she femained in the dark owing to the 
deception practised by the decree-holder. 


It is urged by the learned vakil for the respondent that even if 
there was a fraudulent concealment of the proceedings by the decrec- 
holder up to the time of sale, this does not entitle her to claim the 
benefit of section 18 of the Limitation Act. The contention before 
us has been that it is necessary for the petitioner to allege And prove 
that after the sale, when the right to apply accrued, there was some 
fraud practised by the decree-holder which kept her right to apply 
concealed from her. It seems to us that this contention is not sound. 
If it be assumed that owing to the fraudulent concealment of the 
proceedings by the decree-holder all knowledge of the proceedings 
up to the time of sale was witbheld from the petitioner then so Idhg 
as she did not come to know of the’ sale the effect of the fraud 
continued, and the only conclusion to which we can come is „that 
she had been kept from the knowledge of the sale in consequence 
of the initial fraud practised by the decree-holder. It is only after 
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she became aware of the sale that she came to know of her right to CIVIL 
apply. Her case is that she did net come to know of this right 02k 


earlier because of the fraud originally practised by the decree-holder. ? 
SARVI 


We accordingly allow this appeal and setting aside the orde: of Becam 
the lower court send the case back to that court for disposal accord- v. 
ing to law. Costs of these proceedings will abide the result. ean 


Appeal allowed SARUP, 
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Defamation—Suit jor—Allegea libel writien in good faith, m 
discharge of public duty—Privilege—When not actionable— SULAIMAN,). 
Malice, inference of, when cannot be drawn. DANIELS; J. 


When the statement made does not in any way go beyond 

what the occasion warrants and is indeed a statement the 

> truth of which can ‘be inferred. from the plaintiff's own allega- 
tions, no inference of malice can be drawn, 


A Municipal Board unanimously resolved that the plaintiff- 
mspondent should be removed from service. On a technical 
objection raised by the Commissioner to their resolution, the 
majority of the Board, subsequently, went back on their previous 
opinion and recommended the reinstatement of the plaintiff, 
The four defendants-appellants, however, wrote a dissentient 
note which contained the following passage:—(Plaintiff) ‘* has 
earned a notoriely for quarrelsomeness, not only by assuming 
a defiant and insulting attitude before a full house towards a 
member of the Board—which formed the subject-matter of the 
case again# him—but also by resorting to similar acts while 
in service under his former employers, but rather had been at 
the root of much friction lately in evidence in the board’s 
working,” In a swt for defamation brought against the 
defendants, by the plaintiff, on the basis of the foregoing 
passage, the Trial Court found that two out of the thiee state- 
ments in the alleged libel were fully justified. As to the thud 
he faund that there had been dissension in the Board and though 
there was no actual proof of it that the plaintiff was diéctly 
responsible for it, it was generally believed and believed in 
good faith by the defendants that the plaintiff was responsible. 
He held, therefore, that the alleged libel was wiitten in good 
faith in the dischaige of a public duty and was not actionable. 
The District Judge, however, reversed this decision on the 
following grounds :— : 

(1) that, though there was no case against nor any proof 
pf malice on the part of the 2nd, 3rd and 4th defendants, they 
were liable because they signed the note jointly with the first 
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defendant who was actuated by malice; (2) that the defendants 
were not entitled to make use of a letter of the forme: employer 
of the plaintiff which was placed on the persona! file of the 
plaintiff in the records of the Board’s office and in which it 
was stated that the plaintiff had made reckless and unfounded 
allegations regarding the probity of a number of his fellow- 
officials; and (3) that the whole object of the dissentient note 
was to prevent the plaintiff from being reinstated. 

Held, upholding the decision of the Trial Court, (1) that if 
the three defendants were entitled to claim privilege and acted 
without express malice, they did not lose their right because 
the first defendant may have had other motives; 

(2) that the defendants were not only entitled but were 
under a duty to look at the plaintiff's previous record as shown 
in the personal file which might be confidential as regards the 
general public but was part of the official records of the Board: 

(3) that the occasion was a privileged one and the language 
used by the defendants was, unde: the circumstances, not 
indicative of actual malice, 


FIRST APPEAL from an order of BABU RAM CHANDER SAKSENA, 
Additional District Judge of Bareilly. © 


Peary Lal Banergt, for the appellants. 
Narain Prasad Asthana, for the respondent. P 
The judgment of the Court was delivered by 


DANIELS, J.—This is an appeal in a sut for defamation brought 
by the plaintiff, a peshkar in the employ of the Barcilly Municipal 
Board, against four members of the Board. The Board had passed 
a resolution on the 15th of September, 1919 that the plaintiff should 
be removed from service. The Commissioner asked for a further 
report from the Board before accepting the resolution. The majority 
of thee Board then went back on their previous opinion and re- 
commended the reinstatement of the plaintiff. The four defendants 
wrote a dissentient note The dissenting note contains the following 
passage which is relied on by the plaintiff as furnishing his cause of 
action :— 

“who has earned a notoriety for quarrelsomeness, not only 
by assuming a defiant and insulting attitude before a full house 

o towards a member of the Board (which formed the subject- 

matter of the case against him), but also by resorting to similar 
acts while in service under his former employers, but rather had 
been at the root of much friction lately in evidence in the 
board's working.” 

The learned Subordinate Judge, Babu Govind Sarup Mathur, 
in an excellent judgment dismissed the suit, and it is much th be 
regretted that the District Judge should have been persuaded to 
disturb his decision. The occasion was obviously privileged, and 
the Subordinate Judge found that two out of the three statements 
contained in the alleged libel were fully justified, As to the third, 
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he found that there had been dissension in the Board, and, though 
there was no actual proof on the record that the plaintiff was 
responsible for the dissension, he found that it was generally believed, 
and was believed in good faith by the defendants, that the plaintiff 
was responsible. Ile found, therefore, that the alleged libel was 
written in good faith in the discharge of a public duty and was not 
actionable. 


The learned District Judge in an inordinately long judgment has 
reversed this decision. Jtis perhaps indicative of the weakness of 
the case which the learned District Judge set himself to argue that 
he should have found it necessary to write a judgment three times 
as long as that of the trial Judge, though the latter had dealt ade- 
quately with all the issues arising in the case, The judgment is so 
long and contains so much repetition that it is not altogether easy to 
reconcile different portions of it and to discover exactly what the 
learned District Judge means to find. Some passages dealing with 
the attitude of the defendants towards the Chairman of the Board 
are quite irrelevant for the purpose of the present suit. 


It is quite clear on the findings of the learned District Judge 
himself that there is no case against the second, third and fourth 
defendants. The learned Judge expressly finds that there is no 


proof of malice on their part. He thinks that they are liable because | 


they signed the note jointly with the first defendants, whom he finds 
to have been actuated by malice. It is hardly necessary to say that 
this is a mistaken view of the law. If the three defendants are 
entitled to claim privilege and acted without express malice, they 
do not lose their right because the first defendant may have had 
other motives. If four persons commit a joint tort, they are no 
doubt all equally liable, but these three defendants committed no 
tort at all. They only used language which they were justified in 
using in the dona fide discharge of a public duty. 


There had been some previous enmity between the first defend- 
ant and the plaintiff, and on this ground and because he finds that 
the defendant has not proved the truth of the statements used, the 
learned Judge holds that the defendant was actuated by malice. The 
plaintiff’s counsel contends that these are pure findings of fact which 
conclude tle case against this defendant. It is, thercfore, necessary 
to examine how far the learned Judge’s conclusions are conclusions 
of fact and how far they are legal infcrences from other facts which 
he has found. The first part of the alleged libel states that the 
plaintiff has earned a notoriety for quarrelsomeness from two circum- 
stances. The first of these circumstances is that he assumed a 
defiant and insulting attitude towards 4 member of the Board before 
a full house. The last sentence is merely a plain statement of fact, 
the truth of which is accepted by the Court below. The learned 
Judge’s only comment on it is that the incident did not justify the 
defendants in saying that the plaintiff had earned a notoriety for 
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quarrelsomeness by reason of it. The second circumstance referred 
to is that the plaintiff had resorted to similar acts while in service 
under his former employers. It is admitted that this statement 
rests on a letter of the Assistant Registrar of the Co-operative 
Societies, under whom the plaintiff was formerly employed, which 
had been placed on the personal file of the plaintiff in the records 
of the Board’s office. In that letter it was stated that the plaintiff 
had made reckless and unfounded allegations regarding the probity 
of various persons, official and non-official, working under the Regis- 
trar and had been unable to give a satisfactory explanation of his 
conduct. The learned Judge’s comment on this is twofold. He 
thinks, in the first place, that the defendants were not entitled to 
make use of the letter because it was not a public document, and, 
secondly, he thinks that it does not justify the assertion that the 
plaintiff committed similar acts or was quarrelsome, because, accord- 
ing to the learned Judge, the acts of which he was accused in the 
Assistant Registrar’s letter were far more serious than those imputed 
to him in the alleged libel and could have formed the foundation 
for criminal or civil proceedings. The learned Judge is wrong on 
both points. The personal file might be confidential as regards the 
general public, but it was part of the official records of the Board, 
and in giving an opinion to the Commissioner as to the plgintiff’s 


- fitness for further employment, the defendants were not only entitled, 


but were under a duty to look at his previous record as shown in 
the personal file. We have also no hesitation in holding that it isa 
perfectly fair description of a person who repeatedly makes unfounded 
charges against a number of his fellow-officials and other persons to 
call him a quarrelsome person. Nor is it an unfair comment in 
view of both these incidents together to say that he had earned a 
notoriety for quarrelsomeness. “To submit the language used on 
privileged occasions to a strict scrutiny, and hold #1 excess beyond 
the absolute exigency of the occasion to be evidence of express 
malice, would greatly limit, if not altogether defeat, the protection 
which the law gives to statements made on such occasions.” Hals- 
bury’s Laws of England, Vol. XVIII, para. 1303. 


The learned Judge remarks more than once that the whole 
object of the note was to pievent the plaintiff from being. reinstated 
as if this disposed of the matter. The learned Judge forgets that 
an intention to prevent the plaintiff from being reinstated was not 
necessarily contrary to, and might indeed be identical with the 
public duty laid on the defendants. The whole Board had at its 
previous meeting resolved that the plaintiff should not be reinstated, 
and the defendants were giving, at the 1equest of the Commissigner, 
the reasons in support of that resolution. 

For the above reasons we hold that the learned Judge’s findings 
as to these two statements are not pure findings of fact, but are 
vitiated by the erroneous view which the learned Judge has taken 
of the law. . 
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There remains only the thiid allegation, namely, that the plaintiff 
had been at the root of much recent friction in the Board’s work- 
ing. This statement is quite unimportant as compared with the two 
already considered. A man may easily be a cause of friction without 
any fault of his own. That there had been friction in the Board’s 
working is found by both Courts and is undeniable. The trial Court 
thought that there was no direct evidence of the plaintiff being 
responsible, and the District Judge, without discussing it separately, 
draws the further inference that the statement must have been 
untrue. 


It seems to us that it was quite unnecessary for the defendants to 
offer any formal proof since the fact is not only admitted by the plain- 
tiff, but forms an essential part ofhis case. Fromthe statement 
of facts contained in the judgment of the trial Court which the 
leained District Judge accepts as correct, it appears that the case 
which the plaintiff set out to establish was that Sahu Shiam Sundar 
Lal was elected chairman in the hope that he would prove a dummy, 
but that owing to the able assistance he received from the plaintiff 
he was able to assert his independence and rule the Board, and that 
this was resented by some of the members and led to the formation 
of a clique. Another fact which is actually part of the plaintiff's 


cause Sf action is that there had first of all been a division of opinion, 


in the Board as to whether the plaintiff should be suspended, that 
there had been a subsequent unanimous resolution in favour of his 
removal, and that, when the Commissioner raised a technical objec- 
tion to this resolution, there was again a division of opinion as to 
whether he should be reinstated. These facts alone are sufficient 
to justify the statement that the plaintiff had been a cause of friction 
in the Board’s working. When the statement made does not in 


any way go beygnd what the occasion watrants, and is indeed a. 


statement the truth of which can be inferred from the plaintiff's own 
allegations, no inference of malice can be drawn 

We, therefore, set aside the order of the Court below and restore 
the decree of the trial Couri with costs in this Court and in the 
Court below. 


Decree of Trial Court restored. 
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MUKERJI, J. 


Where, in asuit forrestitution of conjugal rights, it was found 
that the plaintiff, a Sunni by faith, was married with the consent 
of the defendant's father, to the defendant who was a Shiah 
and a minor at the time of the marriage, that no fraud was 
practised by the father in negotiating and celebrating the 
marriage, that, on attaining puberty, the defendant repudiated 
the marriage and that the marriage had not been consummated, 
held, that although the marriage of a Shiah woman witha 
Sunni husband, if entered into when the parties are of age or 
if performed by her guardian and ratified by her on aftaining 
puberty, is valid and legal and her offspring are legitimate, 
such a marriage, if performed by her guardian, no matter whe- 
ther he is the father or the grand-father, is capable of being 
repudiated by her on attaining puberty because it may affect 
her religious sentiment, and may therefore be said to be to her 
manifest disadvantage. 


Held, further, that in this particular case the option of 
repudiation had been duly exercised in consequence of which 
the marriage tie had ceased to subsist. . 


Where there are two opinions on a point of Mohammadan 
Law and when it seems impossible to ascertain the comparative 
merits of the authorities, it is the duty of courts to accept only 
that opinion which is in consonance with justice, equity, and 
good conscience. 

The opinion of Sharya-ul-Islam must be accepfed in pre- 
ference to the opinions of other authorities quoted with the 
object of outweighing the authority of the former. 


Agha Ah Khan v. Altaf Alt Khan, 1. L, R., 14 All, 429, 
Naser Husain v, Rafig Husain, 8 A. L. J. R., 1154, Bakar Ali 
Khan v. Anjuman Ara Begam, I. L. R. 2g All, 236, P. C. 
and Abdul lalah v. Russomoyo Dhar, 22 1, A, 76, referreg to. 

Syed Gholam liusain v. Ausammal Selabah Begam, [1866] 
6 W. R., 88, distinguished, 


Bengal, N.-W. P, and Assam Courts Act, section 37, sub-claus eG, 
(2), referred lo. 
* S. A. No. 163 of 1923. 
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[That justice, equity, and good conscience required that the 
question of the validity of the alleged marriage must be deter- 
mined according to the personal law of the defendant, that is 
the Shiah Law, 


The defendant having relied upon the opinion of a Maulvi 
who was examined in this case as an expeit witness, held, that 
his evidence did not come within section 45 of the Indian 
Evidence Act and was inadmissible, The Shiah Law on 
marriage is the law of the land. It can by no means be called 
foreign law, nor is such law a science o1 art within the meaning 
of that section. Itis the duty of the courts themselves to 
interpret the law of the land and apply it and not to depend on 
the opinion of witnesses howsoever learned they may be. It 
would be dangerous for the courts to delegate their duty to 
witnesses produced by either party.— Per SULAIMAN, J | 


SECOND APPEAL from a decision of the District Judge of 
Agra. 

S. A. Haider, for the appellant. ` 

S. B. Johari and Bishambhar Dayal, for the respondent. 


The lollowing judgments were delivered :— 
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SQWLAIMAN, J.—This is an appeal by defendant No. 1 arising out S#/arman, J 


of a suit for restituuon of conjugal rights. The plaintiff's case was 
that the defendant No 1 was married to him on the 25th of 
September, 1918 on a deferred dower amounting to Rs. 500 plus 
2 dinars by her father acting as her guardian, but that she and her 
relations, the other defendants, were now refusing to send her to the 
plaintiff. The defence taken by the defendant-appellant was that 
she was not aware of the alleged marriage, that her father had never 
consented to it, and that she being a Shiah and the plaintiff being 
a Sunni, no legaf* valid marriage could have been contracted and, 
lastly, that on attaining puberty she had repudiated the marriage. 


The trial court had decreed the claim. It found that the defend- 
ant No. 1 was duly married to the plaintiff and her own father had 
acted as her guardian. It further found that the marriage of a Shiah 
with a Sunni was not illegai and had also held that the marriage 
having béen performed by the defendant’s own father she could not 
repudiate it, even though as a matter of fact she did so repudiate. 


On appeal the Lower Appellate Court has confirmed that decree. 
It has held that the marriage was in fact performed with the consent 
of the father and that the difference in the religions of the parties 
did not make the marriage void Before it the finding as to her 
having exercised the option of puberty was not challenged and it 
held that though where a father fraudulently or negligently contract- 
ed His minor child in marriage, the marriage was voidable at the 
option of the minor, nevertheless in this particular case there was 
no evidence to accuse the father cither of negligence or of fraud. 
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In second appeal two points have been urged on behalf of the 
defendant : (1) that under the Shiah Law the marriage of a Shiah 
woman with a Sunni husband was illegal and nullity and (2) that, 
in any case, such marriage was voidable. 


As some argument has been advanced on behalf of the respond- ° 
ent on the point, it is necessary to state that, in my opinion, the 
personal law which ought to be considered in this case should be the 
personal law of the defendant. The plaintiff desires to force an 
alleged marriage on the contesting defendant. The defendant is, 
therefore, entitled to say that under the law by which she herself 
is governed such a marriage was void or voidable. It would be 
grossly unjust to decree the claim on the strength of the personal 
law governing the plaintiff. It is a well-settled rule that the law to 
be observed in the trial of suits shall, in the absence of any enact- 
ment or usage having the force of law, be the law of the defendant, 
and in the absence of any specific Jaw and usage, justice, equity and 
good conscience. Furthermore under section 37, sub-clause (2) of 
the Bengal, N.-W. P. and Assam Civil Courts Act the court, in 
cases not provided for under sub-clause (1), has to act according 
to justice, equity and good conscience. There can be no doubt that 
justice, equity and good conscience require that the question of the 
validity of the alleged marriage must be determined accordinggto the 
personal law of the defendant, that is the Shiah Law. 


If the first question were to be answered on the authorities of 
Shiah Law available in the English language, the answer can only 
be in the negative, that is to say, that a marriage between a Shiah 
woman and a Sunni husband is not illegal. 

Theie can be no doubt that there has been a divergence of 
opinion among the Shiah jurists. According to the one set of 
commentators the equality in respect of Islam ig the only condi- 
lion necessary for the validity of the marriage. According to 
another set equality in Islam alone is not sufficient but there must 
also be equality in Zman. Jman in the Shiah text-books is used in a 
special sense so as to distinguish the Shiahs from Sunnis or other sects 
of Islam. 

Mr. Baillie’s Digest of Mohammadan Law, Vol. II is composed 
mainly of tvanslations from the Sharaya-ul-Islam which ‘had been 
made and published at the suggestion and with the aid of the Nawab 
Saiyed Mohammad Husain, Khan Bahadur, Tuhawur Gunj, who 
was himself a Shiah. Mr. Baillie had also access to the Digest of 
Shiah Law compiled under the superintendence of Sir William Jones. 
At page 34 of Vol. II Mr. Baillic states as follows :— 

“ Equality is a condition in martiage, that isin respect of Islam, 
o: the general ptofession of the Mussalman religion. Whether 
itis also a condition in respect of Iman, or true belief. is a 
question of which there are two traditions; but according to 
the most notorious or generally received of these, equality in 
respect of Islam is all that is required.” 
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Mr. Shama Charan Sircar in his Tagore Law Lectures has ex: 
tracted the principles of Shiah Law from the Sharaya-ul-Islam and 
occasionally from the Rouzat-ul-Ahkam, Mafatih Irshad and Tahrir- 
ul-Ahkam, which he considered books of “ paramount authority 
„among the Imamias’’. On points difficult and doubtful he invariably 
consulted the learned Mujtahid of Lucknow who was with the 
Ex-King of Oudh. He has not merely adopted the translations of 
Baillie, but has checked them himself. In his Lecture No. 13 he 
says : 
“ Equality is a condition in marriage, that is in respect of 
Islam, or the general profession of the Mohammadan religion.” 
As to the necessity of Iman, he, on the authoyity of Sharaya-ul-Islam, 
says : 
“The most notorious of the two traditions is that equality in 
respect of [slam ıs all that is required.’’ 


He, however, quotes Tahrir-ul-Ahkam to say that the man’s ability 
to support the woman is a condition in addition to that of Islam. 


Mr. Ameer Ali in preparing his Mohammadan Law of the Shiah 
School has made use of Mabsut, Nihaya, Istibsar, Thtisar, Hidaya, 
Sarair, Ghunia, Sharaya-ul-Islam, Jawahar-ul-Kalam, Jama-ush-Shittat 
and Siratun Nijat («de Vol. I, p. 32). In Vol. II at page 416 his 
conclugton on this disputed point of Shiah Law is : 

“Islam and ability to support the wife are the two neccessary 
conditions to constitute a wel! assorted marriage. A Muslim 
possessed of sufficient means to maintain a wife may among 
the Shiahs marry any Muslim woman without question of leniage 
or rank, for are not, itis pertinently asked, all Muslims equal?” 

This statement of the law is based on the authority of Sharaya 
and Jama-ush-Shittat. Again at page 450 he remarks: 

“ As regardĝ equality two conditions alone are insisted upon 
(i) equality in respect of Islam, in other words, the general 


profession uf the Islamic religion and (ii) ability to support 
the wife. ” 


At page 37 he has remarked generally 


‘Sunnis and Shtahs may validly intet-marry without any change 
of sect or communion, ” 


Mr. Tyabji in his Principles of Mohammadan Law, paragraph 80, 
when considering whether a marriage should not be avoided on the 


ground‘of inequality, says that the Shiah Law requires equality only 
in regard to Islam. 


In the case of Syed Gholam Husain v. Musammat Sctabah 
Begam (*),a Bench of the Calcutta High Court had to decide 
the question as to whether a Sunni could marry a Shiah woman. 
They- remarked that they could nowhere find that a Sunni was 
incapacitated from marrying a Shiah and accordingly held that the 

(1) [1866[ 6 W. R., 88, 
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marriage was good. That case, however, may be distinguishable on 
the ground that it was the defendant, a 1epresentative of the hus- 
band, who was pleading the invalidity of the marriage of the plaintiff. 


The learned Advocate for the appellant, who has argued the 
case with great ability, realised that he had to face all these autho- 
rities. The line of argument adopted by him was that all the 
above-mentioned authorities are substantially bassed on the Sharaya- 
ul-Islam, but that the view of its author has not been accepted by a 
number of other eminent jurists. His contention, therefore, has 
been that in face of the other authorities which outweigh Sharaya- 
ul-Islam, the marriage should be held to be void. 


That it was likely that a divergence of opinion might arise be- 
comes at once apparent when it is appreciated how the authenticity 
of traditions came to be examined centuries afterwards. Differences 
of opinion were quite natural. When such differences arose among 
the Sunni jurists Imam Abu Hanifa, Imam Malik, Imam Shafi and 
Imam Hanbal who flourished in the first and the second centuries 
of the Hijra, it is not at all surprising that differences of opinion 
arose among the Shiah jurists also of whom the earliest jurists, 
whose book is in existence, namely, Ali Mufid, flourished in the third 
and the fourth centuries. The point in dispute cannot now be 
decided by courts sitting so many centuries afterwards by #n exa- 
mination of traditions only Reliance must be placed on the opinion 
of recognised jurists who alone could have undertaken the task of 
sifting the traditions and, in cases of divergence, on their comparative 
superiority. 

The first difficulty in our way is that all the authorities referred 
to by the various commentators are not available to us. It is, there- 
fore, impossible to find out exactly how many authorities are one 
way and how many the other way. Even most of*the books which 
have been made use of by Messrs. Baillie, Shama Charan Sircar and 
Ameer Ali, have not been laid before us. It is, therefore, not an 
easy task to say that the conclusion at which these learned authors 
arrived was necessarily wrong or that it was not supported by autho- 
rities other than Sharaya-ul-Islam. Another danger that has to be 
guarded against was pointed out by their Lordships of the Privy 
Council in the case of Abdu! Fatah Ahmad Ishak v. Russonioye 
Dhur Chowdhr) (C) and the case of Ragas Ali Khan y. Anjuman 
Ara Begam (°). Inthe last mentioned case their Lordships re- 
marked ' - 

“that danger is equally great whether reliance be placed upon 
fresh texts newly brought to light or upon fresh logical in- 
ferences newly drawn from old ang undisputed texts”. 

It is, therefore, dangerous to depart from the view of the law which 
has remained unchallenged for at least over half a century and which 


(1) I. L. R., 22 Cal., 619 at 531-532. 
(2) I. L. R., 25 All., 236 at 254. 
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is to be found in the Sharaya-ul-Islam, the book of the highest CIVIL 
authority in India, merely because some other authors have taken a 1925 
contrary view. — 


As to the Sharaya-ul-Islam Mr. Baillie in his Vol. II, p. 26 has ae ae 
said that it is a work of the highest authority. Mr. Shama Charan MOHAMMAD 
Sircar has called it a work of the highest authority, at least in India,  PRAMIM 
and more universally referred to than any other Shiah Law book, 
and the chief authority for the law of the Shiahs in India. Mr. Sulaman, J. 
Ameer Ali in his introduction to Vol. I at page 31 has pointed out 
that the Sharaya-ul-Islam is a well-known work on the Shiah Law 
on which several commentaries are in existence It is true that 
according to Mr Ameer Ali the narrow conceptions of the author 
of Sharaya-ul-[slam have by gaining ground stopped all growth, but 
this is bound to be so when conclusions are based on traditions which 
cannot alter by mere lapse of time. Mr. Ameer Ali has himself in 
his book largely relied on Sharaya-ul-Islam. In the case of Agha 
Alt Khan v. Altaf Hasan Khan (*), MAHMOOD, J., in delivering 
the judgment of the Full Bench, remarked at page 420 that 

‘the Sharaya ul-Islam is the most authoritative text-book of the 
Shiah Law’, 


In the case of Mohammad Abid Ali Kumar Kadar v. Ludden 
Sahib@ (°) the learned Judges of the Calcutta High Court, at page 
286, were not prepared to doubt the correctness of the Sharaya-ul- 
Islam as a binding authority amongst the Shiahs in India. In the case 
of Nasar Husain v. Rafig Husain (°), PIGGOTT, J. remarked that 
the impression which he gathered from the Full Bench case of Agha 
Alt Khan v. Altaf Hasan Khan (*) was that 

‘the Sharaya-ul-Islam is the leading and the most weighty 
authority for the law applicable to the Shiah sect in India’. 

In the case of Kharshed Husain v. Fyas Husain (*), RAFIQUE, 
J remarked 





‘the opinion of the leained author of the Sharaya must carry 
greater weight than the opinion of othe: Shiah jurists, as he 
has been held by the courts in this country trom early times as 
the chief authority on the law cf the Shiahs ’. 


The léained counsel for the parties have not been able to lay 
before us the original text of the Sharaya-ul-Islam but Mr. Agha 
Haider has placed before us the book called Jamaa-i-Razwi which 
urports to be a translation of the Sharaya published at Lucknow. 
is book shows that the extracts made by Mr Baillie are accurate. 
re is a special section which deals with the cases of prohibition 
arriage (Hurmat). These are stated to be six in number. 
g these six cases infidelity is mentioned as one, but the subject 
arriage between a“ momina”’ with a Muslim other than a 
R., 14 All, 429. (2) I. L. R., 14 Cal., 276. 

J., R., 1154 at 1156. (4) I. L. Rẹ, 36 All., 289 at 307. 
. 98 R 
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“Momin ” is not discussed at all. This discussion finds place 
separately under a heading “Things connected with the contract” 
(Lawahiq Aqd). These latter are seven in number. The first is 
equality. The learned author mentions that equality as a condition 
in marriage means equality in respect of Islam. He then goes on 
to say that as to whether ‘Iman’ is also a condition is a question 
on which there are two traditions, the most notorious being that Islam 
is all that is required. The text of Sharaya-ul-Islam is quoted and 
its commentary Jwahir-ul-Islam which shows that the translation by 
Baillie is perfectly correct. The original Arabic word in the text 
is Azhar which means most notorious. There can be no doubt that 
the author of»Sharaya-ul-Islam has nowhere said that without ‘ Iman’ 
the marriage would be a nullity or void but later on he considers it 
“ Makruh ”. Mr. Baillie has translated this word as abominable which 
is rather too strong a word. A better translation would be ‘obnoxious’ 
or ‘hateful’. An act which is makruh is not absolutely forbidden 
as “ Haram ” would be, nor is there any sin in committing it, but 
it is to be deprecated and, as far as possible, to be avoided. Even 
if there had been any ambiguity in the text of Shaiaya which 
there is not, the fact that the question is not discussed under 
the heading “ Hurmat’’, that two traditions are mentioned by the 
author one of which is called the most notorious and that it is 
nowhere stated that the marriage is illegal or void, the conclusion 
would have been justified that the author did not consider such a 
marriage to be absolutely prohibited but only undesirable. 


Mr. Agha Haider’s main contention is that in view of the other 
text-books the Sharaya-ul-Islam should not be considered an authority 
on the question before us. 


The first book relied upon by him is Sharah-i-Loma. Undoubt- 
edly this is a book of some authority in the Shgah School. But 
when dealing with its comparative merit it is necessary to point out 
that this book is not mentioned in the lists of the authorities on 
Shiah Law prepared by Mr Shama Charan Sircar or by Mr Ameer 
Ali, but Mr. Tyabji in his Mohammadan Law, 2nd edition, at page 
86, does, however, mention it. Sharah-i-Loma Damishgiya is named 
Rauzatul Bahiah and is a commentary by Zain-ul-Abdin on Loma 
Damishqi by Ibni Makki. The text Loma Damisha itself is by no 
means Clearly in favour of the appellant. It merely says that afat ` 
(equality) is an accepted condition in marriage and after discussing 
the marriage with an infidel, or Wasto or Nasiba, the author merel 
says that á 


“there are two traditions on whether the mariiage of mo 
with “Mokalif” is valid.” . 

It may very well be urged that had the author’s view be 
such a marriage is absolutely illegal, he would not have c 
himself by merely referring to the divergence of opinio 
saying that it is prohibited. 
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But there, is no doubt that the author of the Sharah-i-Loma CIVIL 

when dealing with the conditions of marriage has taken the view ii 
that equality (žafať) in marriage mcans equality both in Islam and — 
Iman. He first says that the marriage with a Wasibi manor ®ZIZ BANO 
Nastbhia woman is not valid as they are worse than Jews and* mon ATEA 
Christians. He then goes on to consider the question whether the IBRanIm 
marriage of a momina with a mukalif from whatever sect of Islam HUSAIN, 
he may be, even though he be a Shiah other than Imamia, is TiS Sulaman J. 
not valid. He quotes that there are two traditions on this point, 
one thatit is invalid, and the other that itis valid but hateful. 
The commentator himself prefers the first view. It is obvious 
that the view of the author of Sharah-i-Loma is an extreme view 
which would make not only the marriage of an Imamia with a man 
of every other sect of Islam invalid but also her marriage with a 
Shiah other than the Imamia invalid. The author has, however, 
pointed out that the first view is based on three traditions :— 


JAn sas] ppn wy ges} 
The momins are equals of each other. 
KARS g SptehIT yl spa gh adyo KALS py ge poled! 
= 5At LO dgy uperget ly - pad slaty CALAN 
If ęomes to you some one whose moral conduct (44/7) and 
religion you agree with then marry him. If you do not act like 


this there will be mischief on the earth and great trouble. A momin 
does not agree with the religion of any one other than a momin. 


- óle ohe DI ad) RLS! yl 
An Arifa is not to be kept near any one but an arif. 


The first two traditions are based on the sayings of the Prophet. 
As in the lifetime of the Prophet the different sects did not come 
into existence at®all and as the special use of the woid suorin by 
the Shiah jurists in relation to themselves is of a much later origin, 
it is obvious that the first two traditions cannot be said to be decisive 
on the question. The word momin there obviously means Moslim. 
The third tradition is quoted from Imam Jafar Sadiq and uses the 
words arif and arifa. Now Sunnis and Shiahs both regard 
Hazrat Jafar Sadiq in high reverence. And there is nothing to 
show that words arzfand arifa were at that time used for Shiahs, 
and for the matter of that, it is not clear that even now they mean 
ything more then devout and pious persons. Literally marifat 
ans recognition. The learned Advocate for the appellant has refer- 
us to a more restricted meaning given toitin a legal lexicon 
yaul Bahrain,’ but even that book does not suggest that the word 
applied to Shiahs as @ sect. ` 


hermore, the third tradition seems to be merely directory for 
elkh Tusi in his book Istibsar, third volume, page 990, has stated 
a tradition that Faizul questioned Hazrat Abu Jafar as to whether a 
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nasib could marry an arifa woman. He rephed‘ no,’ as as vasió is a 
‘ kafir’. Faizul then asked what about the case if any one other than 
a nasib who is not an arif marries her. He replied ‘ one other 
than he is preferable \ahabbo) to me’. This would also suggest 
that in the case of wasté the marriage would be illegal but in the 
other case only undesirable. 


Besides basing his opinion on these three traditions, the learned 
author mentions a further ground that a woman takes from the 
etiquette of ber husband and may have his religion forced on her. 
Kelerring to the second view he has pointed out that it was adopted 
with <4yf)5 by Al Mufid, Al Mohakkiq Ibn Saiyid on the ground that 
Iman was the same thing as /s/am and that the ground for coupling 
with it the condition of Iman was weak because the traditions are 
either incomplete or weak and mayhul. 


It is interesting to note that we have had two printed editions of 
Sharah-i Loma produced before us. The marginal note on the 
edition produced by the learned Advocate for the plaintiff when 
referring to the second tradition says that this does not involve the 
absolute prohibition of the marriage of any one other that the one 
mentioned therein. In the second edition there is a marginal note 
that sufficiently of Islam has been accepted by Al Mufid Ali Mohakkiq 
and Ibn Hamza. And there is a further note that the second. tradi- 
tion has been criticised in Masalik inasmuch as it does not indicate 
the scope of the validity of marriage and that the joining of Ahulg 
(conduct) with dín (religion) in afat is not in accordance with the 
well accepted doctrine The marginal note adds that the idea is to 
indicate the husband in his perfection, and it is said that the prohibi- 
tion of the marriage with any one other than that mentioned is not 
necessarily invalid. 

It has been contended by the learned Advocate for the appellant 
that the word #a@sz/ means a Sunni and that, thereffre, the marriage 
is void accoiding to the unanimity of opinion. He has cited before 
us a passage said to have been taken from Vol. II of Jawahar-ul- 
Kalam to show that a #asté is not only one who hates the Ahlibait 
but also the followers of Ahlibait He has, therefore, argued that 
nasib stands for all sectis of Islam other than Shiahs. 


But in view of misquotations from Vol. V made by the translator 
for the appellant, referred to by me hereafter, I am not prepared to 
take this passage as correctly representing the opinion of the author 
(specially as in Vol V he uses the word qa U for a particular sect an 
the word wA laes for all sects other than the one to which the au 
himself belongs) when Vol. II itself has not been laid befor 
This contention is also contrary to the way in which the distin 
between Mukhalif and Nasidt is drfwn in Sharah-i-Loma 
Nasvbt is a class by itself, whereas mwukhal/f may be a perso 
ing to whatsoever sect of Islam even though he be a Shiah (ghaer 
fmamia.) It is obvious that the word Mu&/alif stands for all the 
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sects of Islam other than the Shiahs and the Wasidrs. The dis CIVIL 
tinctionis made clear still in Jamaa-i-Razvi (translation of Sharaya-ul- 
Islam) where it is pointed out that a nasib is one who proclaims his 
hostility to Hazrat Ali and Ahlibait or one who though does not Sa EO 
proclaim it but whose hostility is evident from his conduct. It goes MOHAMMAD 


on to add : IBRAHIM 
HUSAIN. 
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“ The mere fact that he is a mukhulif of the Imamia religion 
will not make the rule as regards Nasibis applicable to him.” Sulaiman, J. 


Mr. Ameer Aii in his Vol. II, page 6, has pointed out that the 
cnemies of Ahlibait are called Mawasth (rebels) or Æ%awarij 
(snsurgents or deserters). In Lane’s Arabic English Lexicon, Book 
I, part 8, Nawasib, Nasibia and Alul Nash are stated to be 


ec 


appellations of a sect who made it a matter of religious 
obligations to bear a violent hatred to Ali, the son of Abu 
Talif ; so called because they acted with hostility or enmity 
towards him and openly opposed him : they were a sect of the 
khawarij ”. 

Similarly in Farhang published by the Nawal Kishore Press of 
Lucknow sazwaszd is said to be a sect of Mussalmans who bear enmity 
towards Hazrat Ali. It is clear that Sunnis who have a reverence 
for Hazrat Ali and Ahlibait do not come under this appellation 
whichis a historical expression for a particular sect which never 
recognises Hazrat Ali as the rightful Khalifa. This point will be 
made very clear when the next authorities are discussed. 


The next book relied upon on behalf of the appellant 1s Jamaa- 
Abbasi by Bahauddin which according to Mr. Ameer Ali is 


“ generally considered to be the work of Bahauddin Muham- 
mad Amili ”. 


It isa book in the Persian language. Al Muhakkiq has given 
six things as beig %ararn in marriage. This author, however, gives 
eight things as being aram in marriage. His classification does 
not, however, tally with that in Sharaya-ul-Islam. The sixth thing 
mentioned by him is marriage of a omina woman with a Sunni 
husband. He has, however, added that some of the mujftahids 
regard it as only makru. On the same footing with such a mar- 
1iage are, placed other prohibitions like the third one, namely, mar- 
riage of a woman by her Vakil to himself, and the seventh onc, 
namely, destruction of articles which are given in sacrifice at the time 
of marriage knowing that the owner is not consenting. It is pos- 
ible to suggest that the third prohibition would make the marriage 
voidable, and the seventh one would have no effect on the 
ity of the marriage at all. 


e next book “ Majmatil Bahiain’ is really an Arabic legal 
d is by the author of Jammai-Abbasi. In this the com- 
xpressed the view that #afat means not only Islam but 
e abilitv to maintain the wife. 
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The next authority relied upon is a Persian bouk Zakhiratul Maal 
by Sheikh Zainul Abdin of Karbala. In answer to the question as 
to whether the marriage of a Sunni woman with a Shiah husband or 
a Shiah woman with a Sunni husband is valid the author says the 
first one is valid and the second one is invalid. He adds that some 
of the learned men have regarded the marriage of a Shiah woman 
with a Sunni husband as valid, but this is the weaker view. He 
goes on to add that if the marriage of a Shiah woman with Sunni 
husband takes place under ignorance of law, without purposely re- 
fraining from finding out that law, then there is no sin and the issue 
will be legitimate. It is also said that if the marriage takes place 
under compulsion, there would be no sin. 


It is obvious that the author of Zakhiratul Maal does not consi- 
der that a Sunni is a vasidé for in that view he would not have up- 
held the marriage of a Shiah husband with a Sunni woman as valid, 
for as to wastdzas there is a unanimity of opinion that an intermar- 
riage is illegal. 

The next book quoted is Alkafi which also says that the mar- 
riage with xzaæsiðt is not valid This book, in view of the meaning 
of the word zaszd as given in the dictionaries, is not in point. 


An extract from the fifth volume of Jawahar ul-Kalam has been 
quoted to show that it is illegal 10 wed a Shiah wowan to a nastò 
who declares his enmity with Ahailbait. Ona careful examination 
I discovered that the passage embodying the view of the author of 
Jawahar-ul-Kalam which is against the appellant’s contention had 
not been quoted. After discussing the two traditions and quoting 
the reasons for and against each, the learned commentator’s own 
conclusion is that in the matter of equality’in marriage, Iman is a 
synonym for Islam and is not used in its special meaning for the 
special meaning attached to /wanis of a later opgin and is not a 
necessary condition in martiage. In his opinion the validity rests on 
kalma alone. Of course an exception is made in the case of Nasibs 
who are regarded as being outside the pale of Islam, even worse than 
Christians and Jews. But it is pointed out that every mukhalif is 
not a Nastà. 


This exhausts the authorities relied upon on behalf of the appellant. 


Mr. Agha Haider has also tried to rely on the opinion of Maulvi 
Nasir: Sahib who apparently was examined in this case as an expert 
witness. In my opinion his evidence does not come within section 
45 of the Indian Evidence Act and is inadmissible The Shiah La 
on marriage is the Jaw of the land and is in force in British In 
It can by no means be called foreign law, nor such law is a sci 
or art within the meaning of that sectign. It is the duty of 
themselves to interpret the law of the land and apply it and 
depend on the opinion of witnesses howsoever learned the 
It would be dangerous to delegate thei: duty to witnesse 
by either party. Foreign law, on the other hand, is 
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fact with which courts in British India are not supposed to be con- 
versant. Opinions of experts on foreign law are, therefore, allowed 
to be admitted. 

The learned Vakil for the respondents has confessed that he hds 
had no access to the text-books of Shiah Law, not even those to 
wuich there are references that they hold the view in his favour, 
because such books are not easily available. He has placed his 
reliance on the law to be found in the English commentaries and 
has urged that it is not fair to say that those books are based merely 
on the Sharaya-ul-Islam. He has pointed out that Mr. Shama 
Charan Sircar and Mr. Ameer Ali have made use of a large number 
of other books which have not been laid before the court. He has, 
therefore, urged that the conclusion at which these learned authors 
arrived must have been arrived after an examination of all the lead- 
ing books. Furthermore, he has contended that even if there are 
other books giving preference to the contrary opinion, the authority 
of Sharaya-ul-Islam which has always been regarded as the most 
authoritative text-book so far at least as India is concerned, should 
be accepted. 


Sharaya-ul-Islam is undoubtedly the most universally known 
authority on Shiah Law so far at least as India is concerned. The 
view ofyAl Muhakkig, its author, is undoubtedly that sucha mar- 
riage is not illegal. Jt cannot be disputed that mixed marriages of 
this kind have existed and do exist in this country. The plaintiff's 
witness, Ashiq Ali, who is an uncle of the contesting defendant, has 
stated that his own mother wasa Shiah and his father a Sunni and 
that such mixed marriages do take place. Even the defendant, 
Musammat Aziz Bano, in her statement on oath, has admitted that 
marriages between Shiahs and Sunnis do take place, though she has 
added that a Sajyid’s daughter is not sent toa Sunni. She has 
also admitted that her giand-mother’s relations are Sunnis. The 
existence of such marriages cannot be doubted. It is, therefore, a 
fair inference to draw that the view of the author of Sharaya-ul- 
Islam has been accepted so far as India is concerned and that the 
contrary view that such a marriage is illegal has not been accepted 
here, though the fact that such marriages are not very common may 
be said to indicate that they are considered undeniable. To take 
the view that the rule laid down by the author of Sharaya-ul-Islam 
is not the correct law would have most far-reaching effect and I am 
y no means satisfied that Al Muhakkiq’s view is not the correct 
w. His isa liberal view which considers that persons belonging 
cts other than Shiahs are within the pale of Islam and there is 
equality between them so far as marriage is concerned. The view 
expounded by the author of Sharahi Luma would render illegitimate 
not only the children of a Shiah wife married to a Sunni husband 
but alšo of all Imamia women married to ghaiv Jmamia Shiahs. 
It seems to me that it is now too late in the day to urge that the 
view of the author of Sharahi Luma should be accepted, 
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CIVIL _ As to the text-books in Persian, I am by no means satisfied that 
1945 in India they are of authority comparable to Sharaya-ul-Islam or 
Jawahirul Kalam, or for the matter of that, even to Shara Luma. 
AZIZ BANO 


s The fact that only on one occasion, when the point was raised, 
MoHamMap the Calcutta High Court decided against the invalidity, and that 
ee since then such a marriage has not been challenged, at least so far 

‘ ag the reported cases go, is very significant. 


PUG ds The conclusion of Mr. Ameer Ali, who 1s well acquainted with the 
doctrines of Shiah Law, also carry great weight. It may further be 
pointed out that TUDBALL and RAFIQUE, JJ., in the case of Kw- 
shed Husain v. Fyas Husain (*), had before them 19 authorities includ- 
ing Sharahi Luma and Jawahar-ul-Kalam on the one hand and yet 
they did not consider them to be of sufficient weight as against 
Sharaya-ul-Islam. In the present case even Jawahar-ul-Kalam 
supports Sharaya-ul-Islam. 


Even apart from all these considerations it is the duty of courts, 
in cases of divergent opinion, when it seems impossible to ascertain 
the comparative merits of the authorities, to accept the view which 
is more in accordance with equity, justice and good conscience. Mr. 
Ameer Ali in his preface to the third edition at page 7 has referred 
to the important mile to which attention had been called by Sir 
William Jones, that d 


‘when the great expounders of Musalman Law have enunciat- 
ed divergent doctrines or expıessed different opinions, the 
Judge administering Musalman Law is to adopt the one 
most conformable to equity and the requirements of the 
times’. 

Mr. Tyabji also in his book on Muhammadan Law, paragraph 11 

(a) pointed out = 

‘when Musalman jurists of authority have expressed dissentient 
opinions on the same question the Islamic courts presided 
over by Kazia have authority to adopt that view which in the 
opinion of the presiding officer is most in accordance with 
justice in the particular circumstances”, 


And in paragraph 11 (2) he has considered how the functions and 
powers of the kazia are exercised by the courts of British. India. In 
this case there can be no doubt that the view that the mariage is 
not illegal is ‘ most conformable to equity and the requirements of 
the times’. 

I am, therefore, of opinion that the marriage of a Shiah woman 
with a Sunni husband is not absolutely illegal so as to make it lis 


There now remains to consider theesecond question as to whether 
such a marriage is voidable even though contracted by the father. 
Mr. Ameer Ali, in his Muhammadan Law, Vol. II, page,’ 420, has 
on the authority of Jamaa-ush-Shittat remarked: r, 

(1) IL L. R., 36 Al, 289. PE 
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“When the contract is entered into by the father orin his CIVIL 
absence by the nearest living paternal ancestor, the minor ae 
whether male or female has no option on attaining puberty 1925 
unless the contract is to the manifest disadvantage of the minor ane BANO 
or has been carelessly or wickedly cnlered inlo, e. g. when the 
father of a girl has married her to a lunatic or an eunuch or if MOHAMMAD 
IBRAHIM 
a boy has mariied him to a female who is unfit for connubial HUSAIN. 
intercourse or has bound him to pay a dower which is utterly 
beyond his means, the contract is subject to the minor’s option Suwluman, J. 
on attaining puberty. These examples are by no means exhaus- 
tive.” 





Mr. Wilson in his note under paragraph 18, when referring to another 
statement in Mr. Ameer Ali’s book that 


‘there seems to he a gencia] consensus amongst all jurists that 
where a father has acted wickedly or heedlessly the marrage is 
voidable’, 


has said that a Mohammedan marriage being simply a civil contract 
this agrees with the general maxim of the English Law. Mr. Tyabji 
in paragraph 70 of his book says : 
“The authorities of all sects of Muhammadan Law are agreed 
that where a father or peternal grand-father fraudulently or 
Weligently contracts his minor child or grand-child in marriage, 
it is voidable at the option of the minor, on his or her attaining 
majority.” 
Further in paragraph 72 he has stated that the more approved 
Shiah doctrine is that the marriage contracted by a father or paternal 
grand-father on behalf of his minor child or grand-child is voidable 
by the minor on his attaining majority, if the father or grand-father 
has agreed to an improper clower. 


There is no*doubt that even on this question there is some 
divergence of opinion and there are two traditions as to whether the 
marriage contracted by the father is or is not absolutely binding. 
The learned counscl for the parties, however, have not produced 
before us any original texts on the question one way or the other. 
Mr. Baillie’s Digest, though it states that according to the more 
approved ,of the two traditions a young girl who has been given 
away in marriage by her father has no option after attaining pubeity, 
does not expressly consider the case where the marriage is to the 
‘manifest disadvantage of the minor’ or ‘has been carelessly or 
ickedly entered into’. As to this contingency the book is silent. 
ereas both Mr. Ameer Ali and Mr. Tyabji have, as already 
ioned, expressed the view that even in the case of a marriage 
ed by the father there is no absolute finality. It would be 
ance with equity, justice and good conscience to accept the 
hich says that in certain special cases there is an option 
minor boy or girl even though the marriage has been 
the father or grand-father. 


~ TF. 
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I have already said that although there is a gieat divergence of 
opinion on the question of the validıty of the marriage of a Shiah 
woman with a Sunni husband, there is absolute unanimity that such a 
marriage isat least makru%, that is to say, ‘obnoxious’ or hateful. 
It ıs considered makruh because of religious sentiments as well 
as the danger that a wife is likely to adopt the religion of her 
husband. It seems to me that if a minor Shiah girl has becn 
given away in marriage by her father while of nonage, when it 
was impossible for her to have any voice in the matter, and on 
attaining puberty she considers the marriage to be repugnant to her 
religious sentiments and grossly disadvantageous to herself, it 
would be contrary to all rules of equity or justice to force such 
marriage on her and thereby compel her to live witha person who 
is abhorent to her. When her religion says that such a marriage 
is abhorent she’must be allowed the option to repudiate it if any 
option can ever exist. Had she allowed the marriage to be con- 
summated, or in some other way ratified the marriage, then her 
option of puberty would have been gone and the marriage would be 
a perfectly valid marriage and her issue legitimate. But in this 
case 1t is an admitted fact that there has yet been no consummation 
at all. The finding of the? first court, which was not challanged 
before- the Lower Appellate Court, is that she repudiated the 
marriage on attaining puberty. If, therefore, she had an option in 
the matter, the marriage has been avoided. -In view of the rule of 
Shiah Law as laid down by Messrs. Ameer Ali and Tyabji, and in 
view of the fact that no texts expressly laying down a contrary 
opinion have been cited before us, Tam bound to hold that the 
option of puberty existed in this case. 


It follows that, although I hold that the marriage of a Shiah 


* woman with a Sunni husband, if entered into whg@n the parties are 


of age or if performed by her guardian and ratified by her on 
attaining puberty, is valid and legal and her offspring are legitimate, 
I also hold that such a marriage, if performed by her guardian, no 
matter whether he is the father or the grand-father, is capable of 
being repudiated by her on attaining puberty because it may affect 
her religious sentiment and may therefore be said to be to her l 
manifest disadvantage. This is a liberal view to take and is 
obviously in accordance with justice, equity and good conscience as 
well as the requirements of the times. 


I may further add that even if a decree for restitution of co 
jugal rights could have been passed, it would have been almo 
futile one as under the amending Act No. XXIX of 192 
defendant cannot even be detained in prison for disobedien 
decree for restitution of conjugal rights. 















I would, therefore, allow the appeal and setting aside t 
of the courts below declare that though the marri 
illegal, yet the defendant had an option of repudiatio 
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been duly exercised, and that, in consequence, the marriage tie no CIVIL 

longer subsists. She will of course have no longer any claim for 1926 

any dower. —— 
AZIZ Pag 


MUKERJI, J.—This appeal arises out of a suit for restitution 
of conjugal rights and raises a point of Muhammadan Law, the yoy KT AD 
decision on which must have a far-reaching consequence. Owin IBRAHIM 
to the importance of the point involved this appeal was laid before USAIN. 
a Bench of two Judges although it was ordinarily cognisable bya = wwderys, J. 
single Judge. 

The facts involved are all admitted in second appeal. It has 
been found that the plaintiff Mohammad Ibrahim, who is the res- 
pondent in this Court, is Sunni by faith, He was married with the 
consent of her father to the appellant Musammat Aziz Bano who 
was a minor at the time of the marriage. Musammat Aziz Bano 
and her father both profess the Shiah faith. Aziz Bano, on attaining 
majority according to the Muhammadan Law (on attaining puberty), 
repudiated her marriage with Mohammad Ibrahim on the ground 
that Mohammad Ibrahim being a Sunni by faith, and Aziz Bano 
herself being a Shiah, the marriage was void in law. Mohammad 
Ibrahim wanted that Aziz Bano should come and live with him and 
therefore made attempts to induce her father (the mother is dead) 
to send away the girl to him. This being refused, he brought the 
suit of of which this appeal has arisen. 


The principal plea was that the marriage was void in law. The 
court of first instance found the issue in favour of the plaintiff and 
its judgment has been upheld by the court of first appeal which 
relied on the case of Ghulam Husain v. Setabah Begum (Ç). 


In this court Mr. Agha Haider has contended that according to 
the true interpretation of Shiah Law, the marriage of a Shiah giri 
with a Sunni husband is absolutely void, although the marriage of 
a Shiah man with a Sunni girl will not be so. He has candidly 
confessed that so far as the authority of Sharya-ul-Islam is concerned 
it is against him although it holds that a marriage like this is 
“abominable ” or is to be detested. He argued that Sharya-ul- 
Islam was not the only book on Shiah Law and that for the simple 
reason that this was the only Shiah book that happened to be trans- 
lated and mo other book was rendered accessible to the English 
knowing jurists, Sharya-ul-Islam received the weight that was not 
really due toit. Mr. Agha Haider took us through several! original 
xts in difference books and it is due to him that we should cxamine 
t these books have to say. 


e then start with the fact that according to Sharya-ul-Islam 
rule of Shiah Law as recognised by English knowing author- 
z„ Amir Ali, Shama Charan Sarkar, Wilson and Tyebji, 
o inherent bar to a Shiah of either sex contracting a lawful 
ith a Sunni of the opposite sex. The opinion of most of 
(1) [1866] 6 W. R., 88. 
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these jurists is based on Sharya-ul-Islam but the opinion of Amir Ali 
is also based on the authority of Jame-ul-Shittat. Coming then to 
the authorities quoted by Mr. Agha Haider the first book to be 
examined is Jame-ul-Riswi. It is really a Persian translation of 
Sharya-ul-Islam which is in Arabic. According to the Shiah Law 
two things are necessary for marriage, vis; * equality ’ and the ability 
of the husband to support a wife. The question is whatis equality, 
that is to say, whether equality of religion is enough or should there 
be equality of faith in the doctrines of Shiah faith ds well? On this 
point Jame-ur Riswi says that there are two views. The usual 
view is that the husband and wife both must be Muhammadans, that 
is to say, must profess the Islam faith, and that should be enough for 
their marriage. Others say that as a woman generally follows her 
husband’s faith, 1t is not desirable that a Shiah woman should many 
a Sunni husband and thus run the risk of losing her own faith by 
adopting that of her husband. Thus, in the opinion of the translator 
of Sharya- -ul-Islam, as given out in Jame-ur-Riswi, the ‘ better 
opinion ° is that a Shiah woman should not marry a non-Shiah hus- 
band. The language that has been really used by the transiator is to 
the effect that the marriage or nikah of a Momina or a Shiah girl with 
a‘ Nasib’ is invalid and is to be deprecated. Mr. Agha Haider 
argued that a Nasib is a Sunni. We asked the learned counsel to 
produce any authority to prove his statement. Mr. Agha@aider 
relies on Majmaul Bahrain to show that a Sunni is a ‘Nasib’. Accord- 
ing tothe Law Lexicon, Majymaul Bahrain, edited by the author of 
Jame-Abbasi, a ‘ Nasib,’ 1s one who shows enmity not only to the 
house of the Prophet but also to those who are their followers, that 
is to say, the Shiahs. This exposition of law is sought to be based on 
a statement of Imam Jafar Sadiq the sixth Imam. But it is extremely 
doubtful if any such opinion can be hung on the short ‘hadis’ of the 
said Imam. For Imam Jafar Sadiq said simply thisethat ‘ that person 
is a Nasib who shows enmity to the Ahl-Bait or descendants of 
Mohammad’. 


If we recall the history of the rise of the Muhammadan faith we 
find that the Nasibs were really the followers of Ommaya and his 
descendants who made war on Ahl-Bait or the descendants of the 
Prophet. The Sunnis fought the house of Ommaya and {ook away 
all the temporal power from them. ‘Thus between the Sunnis and 
the original Nasibs no love was lost. Thus although Sunnis and 
Shiahs are not at all fricndly, there is no real authority for the state- 
ment that the words “ Nasibs and Kharjis ” apply to Sunnis pt 
and simplé. On the other hand, the dictionary of Lane Pool 
not give Sunni as one of the meanings of the word ‘ Nasib.’ 
sum up, the author of Jame-ur -Riswa, who is only itan 
Sharya-ulTslam, gives 1t as his opinion that it is not open t 
woman to marry a Nasbi Giving full force to all that 
said by the author it does not follow that he prohibits the 
of a Shiah girl with a Sunni husband. 
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The next authority relied upon by Mr. Agha Haider is Sharya CIVIL 

Looma, section 14 This book is not mentioned in the bibliography 
of Shama Charan Sarkar and Amir Ali. Tyebji mentions it at p. 86. 
There is, however, no doubt that such a book exists. But its weight ^ZIZ BANO 
as a book of authority has been denied at least where it conflicts HORN ADe 
with the 1ules laid down in Shaiya-ul-Islam. The author of Sharya IBRAHIM 
Looma is not known It has not been established, though it has HUSAIN. 
been asseited, that it is Ibn Makki. Discussing the question as tOo Ayuderji, J 
what is necessary fora valid marriage, vjs: discussing the principle 
that equality is necessary for mairiage, the author gives the opinion 
that although there are two opinions on the point and one of the opi- 
nions is that Islam is “ Imam ”’, it 1s safe to be cautious and therefore 
a Shiah should not marry anon-Shiah. As authority for his opinion 
the author quotes an alleged saying of the sixth Imam Jafar Sadiq, 
vig:—‘an Arifa could not live with a non-Arif’. The whole ques- 
tion, therefore, is whether this tradition or adts handed down 
through the sixth Imam really means that a Shiah girl should not 
marry a non-Shiah husband. The answer to the question would turn 
upon the meaning of the word ‘ Arif’. Mr. Agha Haider's conten- 
tion is that an Arif is a Shiah and Arifa is a Shiah girl. Mr. Agha 
Haider was unable to produce before us any authority for the state- 
ment that an Arifa can mean only a Shiah girl and nobody else. 
Shakegpeare in his dictionary says that an Arifa is a pious or devout 
woman. Unless therefore we take it that a Shia writer thinks that 
all the Shiahs are Arifa the learned counsel cannot maintain that 
the ‘hadis’ handed down by the sixth Imam means what he contends 
for. The further question remains whether the word ‘ Arif’ was 
ever used, at the time when the sixth Imam flourished, in the sense 
of a Shiah. The authority of Sharya Looma on this point, therefore, 
is not conclusive. No doubt, so far as the opinion of the author 
goes, it is in thegappellant’s favour. But the authority on which that 
opinion is based would not appear to support it (the opinion). 


The next book relied upon is Jama Abbasi. Closely connected 
with this book is the law lexicon already mentioned, by the same 
author (Baha Uddin) wiz: Majymaul Bahrain. This book is no 
doubt referred to in their bibliography by the important writers on 
Muhammadan Law, wis: Amir Ali, Tyebji and Shama Charan 
Sarkar. “The opinion of Jame-Abbasi is recorded at p. 121 of the 
book. It says that eight things make a marriage ‘ haram’ or illegal. 
The sixth thing is the marriage of a Momina (Shiah girl) witha 
Sunni. The author adds that some are of opinion that such a 
arriage is not ‘illegal’ but only ‘maqruh’ (abominable). | Assuming 
{ the word ‘haram’ is used to signify something absolutely 
|, the author of Jame Abbasi quotes two opinions and does not 
is own opinion with any clearness But the same author in 
Majmaul Bahrain is clearly of opinion that of the two 
held, the opinion that the marriage of a Shiah girl with a 
d is illegal is ‘ the more acceptable’. The question is 
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whether this is a mere opinion of the author or whether it is based 
on something more sacred than the author’s opinion. We are left 
in darkness on this point. 


The next authority relied upon by Mr. Agha Haider is Zakhirut- 
ul-Maad by Zain-ul-Abdin, otherwise known as Shaik-ul-Islam. The 
book is in Persian and states the law in the form of answers to 
questions. Two of the answers are that a Shiah male person can 
marry a Sunni woman, but a Shiah woman cannot marry a Sunni 
man. Then the question is put to the author: “If there be no 
Shiah bridgeroom available, whether the marriage would be valid.” 
The answer given is: “ If the marriage should take place in igno- 
rance of law and without any attempt to shut one’s eycs to the correct 
state of the law, the marriage would be good and the issues would 
be legitimate or if the marriage be under compulsion it would be 
good. The author, however, goes on to express the opinion that it 
would be better for the people concerned to leave the country in 
order to avoid such mixed marriage. Again the author says that 
some scholars hold that a marriage of a Shiah with a Sunni is valid, 
but such opinion is weak (Za-eef). 


Apart from the authoritativeness of the opinion expressed in this 
book, it is clear that the author is of opinion that there is no inherent 
bar to a Sbiah woman Marrying a Sunni man For, if anything 
inherently wrong in marriage be ommitted in ignorance of Naw or 
under compulsion, the marriage cannot become valid and the children 
cannot become legitimate. 


The next book that is relied upon is Al Kafi. This book is men- 
tioned in their bibliographies by Tyebji and also by Shama Charan 
Sarkar. The author, ın this case also, bases his opinion on the self- 
same tradition said to have been handed down by the sixth Imam 
Jafar Sadiq. One Fuzail states that he asked Jafar Sadiq if he 
could marry a “ Nasib”. The reply he got was “ By God it is 
surely not lawful”. Fuzail goes on to say that he repeated the 
question and thereupon was asked in his turn whether the person 
who proposed to marry was an Arifa. Fuzail replied that she was 
and then Jafar Sadiq replied: ‘ An Arifa will never associate with 
one who is non-Arif. Thus, to find out the opinion of Al Kafi we 
have to find out the meaning of the words ‘ Nasib’ am ‘Arif’. 
These words have already been discussed above and the result 
arrived at is that it is not established that an Arif or Arifa meant a 
Shiah man or a Shiah woman alone and nobody else, and that a Nasib 
is not the same person as a Sunni. 


The sixth and the last authoity quoted is Jawahir-ul-Kal 
vol. IL This author discusses the tradition said to have been hi 
down by Jafar Sadiq already quoted above and comes 
conclusion that tt is not lawful for a Shiah girl lo marry a N 
a Nasib is onc who bates the Shiahs. The conclusion sou 
drawn is that a Sunni hates Shiahs and is therefore a N 
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author of Jawahir-ul-Kalam, it is said, discusses who is Nasib and 
states that Nasib isa man who bears cpmity to the Ahl-Bait and 
to the friends of Ahl-Bait. But the original book has not been 
placed before us. The friends of Ahl-Bait are said to be the 
Shiahs and hence it is argued that a Sunni is a Nasib. 


Now the question is whether the authorities quoted and iclied 
upon by Mr. Agha Haider are encugh to outweigh the clear 
authority of Sharya-ul-Islam. In my opinion it is not 1ight to say 
that all the writers in English language on Muhammadan law have 
gone astray because of the facts that Sharya-ul-Islam was the only 
book that was translated into English. The question arises ‘if there 
are other equally important books or more important books on Shiah 
law, why did not anybody suggest the tianslation of such a book 
and why were no such books relied upon in cases so as to bring them 
into prominence? The simple answer must be that the authority 
of Sharya-ul-Islam stands paramount and if there were any books 
of equal authority they would have been brought out and translated. 
It will be noticed that several of the books relied upon by Mr. Agha 
Haider are nothing but meie commentaries on Sharya-ul-Islam 
itself. 


Wherever authorities have been quoted with the object of out- 
weighigg the authority of Sharya-ul-Islam, the courts have always 
accepted the authority of Sharya-ul-Islam as against other books. 
In the case of Agha Ali Khan v. Altaf Ali Khan (*) MR. JUSTICE 
MAHMUD expressed the opinion that Sharya-ul-Islam was the most 
authoritative text book of the Shiah law. He also points out that 
Jawahir-ul-Islam itself is nothing but a commentary on Sharya-ul- 
Islam. Again, in this court PIGGOTT, J., in Nagar Husain v. Rafiq 
Husain (°), expressed the opinion, based on the opinion of MAHMUD, 
J. quoted above, that Sharya-ul-Islam was the leading and most 
weighty authority so far as the Shiah law was concerned in India. 
The Privy Council, in the case of Bakar Alt Khan v Anjuman Ara 
Begam (°), quote with approval a certain remark, their own dictum, 
in the case of Abdul Falah v. Russomoye Dhar (') and point out 
the danger of relying on ancient texts and supposed precepts of the 
Prophet where fiesh texts are newly brought to light or fresh logical 
inferences*are drawn from old and undisputed texts. 


Following the principle laid down by the Privy Council and 
following the opinion expressed by MAHMUD, J. and supported by 
IGGOTT, J., in this court, I must hoid that the opinion of Sharya- 
Islam must be accepted in preference to the opinions relied upon 
half of the appellant I would not repeat what I have already 
g. most of the texts and commentaries quoted by Mr. Agha 


o not go to the length of supporting his contention that it is 
G) I. L. R., 14 All, 429 at 450. 

(2) 8, AVL. J. R, 1154 at 1156, 

(3) I. L. R., 25 All., 236 at 254. 

(4) 221. A., 76. 
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a universal rule of law that the marriage of a Shiah girl with a 
Sunni husband is void ab tuitto 1 am further fortified in my view 
by the fact that since the practıce of law reporting started, and this 
started many years go, we have not got a single case in the pages 
of the reports to show that the validity of such a marriage was ever 
seriously questioned It was questioned only once, vts., in the case 
of Synd Gholam Husain y. Setabah Begam (°), and the answer was 
given adversely to the contention of the appellant I bold that as a 
matter of universal law it is not right to say that a marriage of a 
Shiah girl with a Sunni husband is void að initio. 


Now I come to another equally important question raised by Mr. 
Agha Haider in the course of his argument. It is this. Although a 
marriage of a Shiah girl with a Sunni husband, if it has been con- 
summated, be irrevocable and absolutely good, it does not follow 
that it is open to the father of a Shaih girl to marry her, during her 
minority, to a Sunni man so as to deprive her of her right of 
repudiation of marriage on attaining majority. In other words, Mr. 
Agha Haider contended that a marriage of a Shiah girl with a Sunni 
husband was repudiatable by the girl on attaining majority. 


Itis common ground that the marriage in the present case has 
not been consummated. It has been found asa fact that the girl 
repudiated the marriage at the earliest possible opportunity, #bh being 
aware of the fact. It has been found that no fraud was practised 
by the father in negotiating and celebrating the marriage. 


It is the opinion of Sharya-ulIslam that although equality of 
faith (Islam) alone is sufficient for the validity of a marriage, the 
marriage ofa Shiah girl with a Sunni man is abominable (makruh). 
This opinion has been repeated by the commentators of Sharya-ul- 
Islam quoted by Mr. Agha Haider. 


This argument leads us to examine whether itis open to a Shiah 
girl to repudiate a marriage contracted by her father for her during 
her minority. According to the law as quoted by Mr. Amir Ali in 
Vol: II, p. 420 it is open to a Shiah girl to repudiate a marriage 
celebrated during her minority by her father if it be to the manifest 
disadvantage of her. Mr. Johari, on behalf of the respondent, has 
not been able to show any authority to contest the statement of law 
quoted by Mr. Amir Ali On the other hand, it appears that Wilson 
quoted the opinion of Amir Ali with approval. (see p. 95 foot-note.) 
Tyebji’s book in articles 70 and 72 would show that wherc a marriag 
has been brought about negligently or- dishonestly by a father, 
would be voidable by the girl on attaining majority, e. g. whe 
has been celebrated in consideration of an insufficient dower. I 
therefore, no hesitation in accepting tħe rule as correct that 
girl is entitled to repudiate her marriage, although con 
her, father, during her. minority if the marriage be to 
disadvantage of her. 













(1) [1866] 6 W, R. 88. 


t. 
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The question then is whether a marriage with a Sunni husband, 
where she objects to it, is to her manifest disadvantage. There can 
be no doubt that if it bea correct statement of law that she can 
question the validity of a marriage which has been celebrated in 
consideration of an insufficient dower, she should be entitled to 
question a marriage in which she is placed in the awkward position of 
a wife of a person who believes ina more or less antagonistic faith 
Whatever may be the justification or want of justification for it, 
there can be no doubt that there does exist a serious difference in 
respect of their faiths between a Shiah and a Sunni. It is a matter 
universally known and if any authority were needed, the recent case 
of Mansoor Husain v. Mohammad Zaman (*), decided by the Privy 
Council, supplies it. Thus, to compel a minor girl who had no voice 
in her marriage, to live for ever as the wife of a person professing a 
faith which she does not believe in and which is antagonistic to hers 
is certainly more to her disadvantage than mere insufficiency of 
debt. I am, therefore, clearly of opinion that no court administering 
equity, justice and guod conscience can find it possible to decree a 


suit for restitution of conjugal rights in the circumstances of thi: 
case. 


I may point out that it is a proposition of Mohammadan juris- 
prudenge that where there are two opinions on a point of Mohammadan 
Law, the court should accept only that opinion which is in consonance 
with justice, equity and good conscience. (See Preface, vol: II, Amir 
Als Mohammadan Law, p. 7.) 


I would, therefore, allow the appeal, set aside the decrees of the 
courts below and dismiss the plaintiff’s suit. 


In the cricumstances of the case I would direct the parties to pay 
their own costs. 


By THe CoUrt.—The order of the court is that this appeal is 
allowed and the decrees of the courts below are set aside and it is 
hereby declared that though the marriage of the plaintiff with the 
defendant No. 1 was not illegal yet she had an option of repudiation 
which has been duly exercised and that in consequence the marriage 


tie no longer subsists. The suit is accordingly dismissed with costs 
including ip this court fees. 


Appeal allowed. 
(1) a3 ALL. J. R, 178, 
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CRIMINAL ` CHARAN SINGH 
1925 VET SUS 
PETRE EMPEROR. * 


BANERJI, zı Motor Vehicles Act (VIII of 1914), sections 5 and 18 (2)—Driving 
car in negligent and dangerous manner—Cancellation of license, 
when should not be ordered. 


The applicant was found guilty of an offence under section 5 
of the Motor Vehicles Act, He was convicted and fined Rs. 50 
and his driving license was ordered to be cancelled by the 
trying magistrate, The Sessions Judge, in revision, held that 
although the applicant’s conduct came within the purview of 
section 5 of the Motor Vehicles Act, the sentence passed on 
him was too severe. But having regard to the fact that the 
applicant had never been previously convicted for bad driving 
and held the driving license since 1912, he referred the case 
to the High Court with the recommendation that the order 
cancelling the license be quashed, 


Held, that the view taken by the Sessions Judge was correct 
and the order of the magistrate directing the Jicense of the 
applicant to be cancelled ought to be set aside. P 


CRIMINAL REFERENCE by K. G. HARPER ESQ., Sessions Judge 
of Benares. 


The parties were not represented. 


The facts of the case sufficiently appear from the following 
Referiing Order :— 


Charan Singh, applicant, was convicted under section g of 
the Motor Vehicles Act, fined Rs, so or two months’ simple 
imprisonment in default, and had his license cancelled for 
remaining portion of the year 192s, that is to say, about 
nine months from the date of the order. The facts of the 
case were that the Superintendent of Police personally saw 
the accused driving in what he regarded as a grossly negligent 
and dangerous manner. He stopped him and took his address, 
directing him to appear for examination in driving. The 
Reserve Inspector reported that applicant was not qualified to 
hold a license, and the license was, therefore, cancelled by the 
Superintendent of Police, 


Thereupon Charan Singh putin an application to the Distric 
Magistrate stating the facts, and asserting that the cancellati 
of the license without conviction was illegal, The Dis 
Magistrate sent the application to the Superintendent of P 
with the following remark :—‘' For favour of report, P 
appears to be the only section applicable. Do you 
prosecute,” The Superintendent of Police replied th 
circumstances, the best plan was to let the case 


* Cr, Ref. No, 237 of 1925, 












when he would ask for the cancellation of the license. ‘The 
papers were then sent to the City Magistrate ‘‘for necessary 
action”, The City Magistrate tried the case summarily record- 
ing the offence complained of under section 279, Indian Penal 
Code and convicting under section 5 of the Motor Car Act. 


It is first urged that, in effect, there being no complaint or 
police report on the record, the City Magistrate took cog- 
nizance of his own initiative under section 190C. He did not, 
however, give the accused the opportunity prescribed by sec- 
tion 191 of trial by another court, and, therefore, the conviction 
is bad. In my opinion this is an incorrect view of what took 
place. Although the proceedings preliminary to prosecution were 
very informal, I take it that the District Magistrate’s order 
“To City Magistrate for necessary action ” was in effect an order 
taking cognizance of the case, and transferring it for trial to 
the City Magistrate. 


The second ground of the application is that when the 
offence complained of was entered under section 279 of the 
Indian Penal Code, a conviction under section 5 of the Motor 
Vehicles Act was bad. No very serious attempt has been made 
to argue this ground, and I cannot see -that there is any sub- 
stance init. ‘The facts which have to be proved in both cases 
are substantially the same, and the offence alleged comes 
equally well under either definition. There is no question of 
pwejudice to the accused. 


! The third ground was on the merits. I am loath to go into 
| questions of fact in a revision application, but as the disputed 
facts are in the present case mixed up inextricably with the 
| question of whether any or all of those facts constituted the 
offence, it is desirable that I should do so. ‘The evidence of 
the Sub-Inspector was that as he was passing the Imperial 
Bank, accused was coming in the opposite direction ina Ford 
car at about 20 miles an hour, and swerving from side to side 
of the road. A Municipal water cart was also coming towards 
the Superintendent of Police, and applicant tried to get be- 
| 
| 
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tween the water cart and the Superintendent’s car, with the 
result that the latter was forced onto the '‘ Patri’’, and obliged 
to stop dead. There were a large number of foot passengers 
about. 


The road is fairly wide at this point, but its surface is 
indescribable. Only an optimistic Municipality would venture 
to describe it as a pakka road at all. If applicant was really 
going 20 miles an hour in a Ford, it is inevitable that he must 
have been swerving about the road a good deal. On the other 
hand, it is necessary for any form of motor traffic to take a 
more or less serpentine course on a road of this description, in 
order to avoid the engulfment of the car in the deeper pot 
oles. I do not necessarily take this swerving as a sign of 
ckless driving. What is to my mind absolutely clear proof of 
and dangerous driving is the fact that the Superintendent 
lice was forced on to the patri of a broad road, and com- 
to stop in order to avoid an accident, What applicant 
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has been guilty of is the old and dangerous game of “ three 
abreast”. Clearly when he saw another car approaching him 
on its proper side of the road. he ought to have drawn in be- 
hind the water cart, and not have attempted to force his way 
past it in front of the on-coming car. I am in entire agreement 
that such conduct comes within the purview of section 5 of the 
Motor Vehicles Act, that the conviction was a proper one, 


In my opinion, however, taking everything into consideration, 
the sentence is too severe, at any rate as regards cancellation 
of the license. Applicant has been driving cars regularly since 
1912, and has obtained a large number of gcod certificates from 
a variety of masters, He has never before had a conviction 
for bad driving, and I regard the Reserve Inspector’s verdict 
that he is unfit to hold a license because he is not a good 
driver as ridiculous in view of his record. I have no doubt 
that in passing his order the Jearned City Magistrate must to 
some extent have been influenced by this opinion after examina- 
tion of the Reserve Inspecto. 

I, therefore, order that the recotd be sent to the Hon’ble 
High Court, with a recommendation that the order cancelling 
applicant’s license be quashed, A fine of Rs, go J regard as 
a quite adequate punishment for the offence which has been 
committed. 


The following judgment was delivered by 


BANERJI, J.—I have read the record and I agree with th€ views 
of the learned Sessions Judge. I set aside the order of the Magis- 
trate directing the license of the accused to be cancelled. 


Reference accepted. 
Magistrate's Order set aside. 


BASANTI BAL (Applicant) 
VEFSUS 
NANHE MAL AND OTHERS (Opposite parties) * 


Provincial Insoivency Act, sections 38, 42 and 53 and 54—Provi- 
sions of—Insolvency proceedings on creditor’s application— 
Transfers made by insolvent, legality of—Offictal Receiver’s 
report. whether admissible in evidence—Appeal by transferee— 
Receiver not made party to—When appeal incom petent— Bona 
fide purchase for valuable consideration, plea of—Burden o 
proof, question of. 

On an application made by one of the creditors stating 
certain properties which had been ‚ostensibly transferred 
insolvent firm were part of the assets of the said fi 
should be attached by the Receiver, the Court ord 
Receiver to take proceedings after an enquiry. Th 

* F. A. F. O. No. rr of 1924. 
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eventually submitted a report stating that the transfersin ques- 
tion were fictitious. Although the Receiver was not a party 
to the insolvency proceedings, he was allowed to cross-examine, 
on behalf of the-creditors, the witnesses, produced by the trans- 
feree and his report was treated by the Judge as part of the 
evidence in the case which was ultimately decided against the 
transferee. The transferee having come up in appeal to the 
High Court, without impleading the Receiver, held: (1) that 
wherever it was intended by the Legislature that the report of 
an official receiver should be treated as evidence in the case, 
an express provision is made in the section dealing with the 
matter. No such provision, however, is made in sections 53 
and 54 of the Provincial Insolvency Act. Therefore the report 
of official receiver is not per se legal evidence on which a find- 
ing could be based; (sections 38 and 42, also referred to) 

(2) that it is the official receiver at whose instance an en- 
quiry into the fictitious nature of the transaction should have 
been made and it was the official receiver who should have 
been treated as a principal party representing the whole body 
of the creditors. Jhabba Lal v. Shib Charan Das, I. L. R., 
39 All., 152, Ram Sunder Ram v. Ram Charit Bhakat, I. L. 
R., gt Cal., 663, Gonth Appireddi v. Gontu Chinna A ppiredds, 
I. L. R., 45 Mad., 189 and Hemraj Champa Lall v. Rantkishen 
Ram, 2 Pat, L. J., 101, referred lo. 

Under section 53 of the Provincial Insolvency Act the bur- 
den of proof lies on the person who tries to bring himself 
within the exception by asserting that he was a purchaser or 
incumbrancer in good faith and for valuable consideration. 
Mohammad Habib-ullah v. Mushtag Husain, 1. L. R., 39 All., 
95 and Hemraj Champa Lal v. Ramkishen Ram, 2 Pat. L. J., 
101, referred to. 

FIRST APPEAL from an order of K. G BANERJI ESQ., District 
Judge of Farrukhabad. 


Surendro Nath Sen, for the appellant. 
Narain Prasad Asthana, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—-This is an appeal by a claimant, Musammat 
Basanti Bai, arising out of certain insolvency proceedings. On an 
application presented by a creditor of the firm of Nanhe Mal, the 
firm, which was owned by Nanhe Mal and his three sons including 
Raj Narain, the youngest, was adjudicated an insolvent on the 9th 
of October, 1922. On the 21st of April, 1922 and the rıth of 
y, 1922 Raj Narain had transferred by two registered sale-deeds 
houses which had been previously acquired in his name, to 
mat Basanti Bai, the appellant. The first deed was for 
oo and the second one for Rs 2,500. The entire sale con- 
ns of these two deeds were paid before the Sub-Registrar. 


Kishor, one of the creditors, put in an application, on the 
bruary, 1923, before the court stating that the two houses, 
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which had been ostensibly sold in April and May, 1922, were part 
of the assets of the insolvent firm and should be attached by the 
receiver. This application was sent to the official receiver with 
directions to take proceedings after an enquiry. The receiver sub- 
mitted a report on the 6th of April, 1923 stating that the case of 
the applicant that these two transfers were fictitious was supported 
bya number of witnesses. In his report he expressed the opinion 
that the transfers in question did not appear to have been made in 
good faith or for valuable consideration. 


Apparently the learned District Judge did not treat the receiver 
asa party to these proceedings. The proceedings were initially 
started by Jugal Kishor, one of the creditors, and the order passed 
by the Judge*and the formal order prepared by his office show that 
Jugal Kishor was represented as the applicant in the proceedings. 
It does, however, appear that the receiver, on behalf of the creditors, 
was allowed to cross-examine the witnesses produced by Musammat 
Basanti Bai. The formal order which was prepared did not contain 
the name of the receiver in the array of the parties at all, with the 
result that when the appellant filed her appeal in this court, she did 
not implead the receiver. 


Tbe learned Judge had not before him either the statement on 
oath of the receiver or of the creditor or even of any of the wit- 
nesses mentioned in the receiver's report. He had, however, the 
report of the receiver which he treated as part of the evidence in the 
case. In our opinion the report of the official receiver in con- 
nection with an enquiry under section 53 or 54 of the Provincial 
Insolvency Act is not by itself legal evidence. It is to be noted that 
wherever it was intended by the legislature that the report of an 
official receiver should be treated as evidence in the case, an express 
provision is made .in the section-dealing with that matter.’ We 
may draw attention to sections 38 and 42 of fhe Provincial In- 
solvency Act. No such provision, however, is to be found in sections 
53 and 54. We must, therefore, hold that the report of the official 
receiver is not fer se a legal evidence on which a finding could be 
based. 


We also must hold that it is the official receiver at whose in- 
stance an enquiry into the fictitious nature of the transaction should 
have been made and it was the official receiver who should have 
been treated as a principal party representing the whole body of the 
creditors. It was held so in the cases of /Aabéa Lal v. Skib Chava 
Das (*), Ram Sundar Ram v. Ram Charit Bhakat (°), G 
Appivedat v. Gontu Chinna Appireddi (°) and Hemraj Cha 
Lall y. Ramkishen Ram (*). 


Furthermore, it is impossible to finally dispose of the case 
absence of the receiver. We cannot set aside the order 


(1) Ka I. L. R., 39 All., 152. (2) [1924] I. L. R., 51 
(3) [1921] I. L. R., 45 Mad., 189. (4) 2 Pat. L. J., ror, 
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District Judge and uphold the transfers behind the back of the 
receiver. The appeal without impleading him is incompetent. We 
have, however, mentioned the reason why his name has been omitted 
from the memorandum of appeal. 


Having considered the case, we have come to the conclusion 
that the best thing to do is to set aside the order of the District 
Judge.and remand the case to his court with a direction that the 
receiver should be formally impleaded and that he should be allowed 
to produce any oral or documentary evidence he may like to produce. 
As, however, the receiver had an opportunity of cross-examining the 
witnesses produced by Musammat Basanti Bai, it seems useless to 
direct that her evidence should be tendered de novo. 


| 

| 

| 

| 

} 

{ 

| 

! 

| 

| 

As we are of opinion that the burden of proof, when it was 

admitted that these transfers took place within two years of the 
adjudication, lay upon the alleged transferee Musammat Basanti Bai, 
she would have no right to produce rebutting evidence. But, under 

| the circumstances, we would allow her to produce supplementary 
evidence, in the first instance, if she is so advised. Section 53 of 
the Provincial Insolvency Act provides that any transfer of property 

! not being a transfer..:....made in favour of a purchaser or in- 

| cumbrancer in good faith and for valuable consideration shall, etc. 

| It seemg to us that the burden lies on the person who tries to bring 

| himself within the exception by asserting that he was a purchaser 

| or incumbrancer in good faith and for valuable consideration. This 
was the view taken by this Court in the case of Muhammad Habit- 

| w«llahy. Mushiag Husain (’) and by the Patna High Court in the 

| case of Hemraj Champa Lal v. Ramkishen Ram (°). 

| 

| 


The result, therefore, ıs that this appeal is allowed and the order 
of the District Judge is set aside and the case sent back to his 
court for disposal in accordance with the directions given above. 
Costs will abide the event. 


Appeal allowed. 
(1) [1916] I. L. R., 39 All, 95. 
(2) 2 Pat. L. J., r01. 
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ered by section 92—-Impleading persons denying trust, effect 
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whether the property in question is or is not trust property and 
such a question ought to be decided in the presence of persons 
who are interested in denying the trust. Even if it be held that 
the property is trust property and that the defendants are mere 
trespassers and have no right to retain possession thereof, the 
Court cannot, in these proceedings, order their ejectment. But 
there would be nothing to prevent the Court from declaring 
that the property is trust property and it vests in the newly 
appointed trustees. After the appointment of such new trus- 
tees, it would be open to such trustees to take steps to recover 
possession of the property from the hands of the trespassers 
who may hold the property. 


Muhammad Bakhsh v. Musammat Piart, 19 A. L, J. R., 236, 
Ayatunnissa Bibi v, Kulfu Khalifa, I. L. R., 41 Cal., 749, 
Dasondhay v. Muhammad Abu Nasar, I, L. R., 39 All., 660 
and The Collector of Poona v. Bai Chanchalbai, 1. L. R., 35° 
Bom., 470, referred to. 


FIRST APPEAL from an order of V. E. G. HUSSEY Eso., Dis- 
trict Judge of Meerut. 


Peary Lal Banerji and Narmadeskwar Prasad U padhiya, for 


the appellants. ` 
Nehal Chand, for the respondents. 
The judgment of the Court was delivered by a 


SULAIMAN, J.—Tbis is a plaintiffs’ appeal arising out of an order 
returning the plaint in a suit under section 92 of the Code of Civil 
Procedure for presentation to the proper Court. The plaintiffs 
alleged that the houses and other properties detailed in the plaint 
were trust properties situated in the cantohments at Meerut and had 
been endowed for public and religious purposes for over a century. 
They further alleged that part of the constructions had been made 
from public subscriptions and that houses and 1%sidential quarters 
had been built for barbers. It was the plaintiffs’ case that the 
barber community of the cantonments used to appoint a manager to 
look after the worship of the temples and to manage the properties, 
and that the last manager was one Dhi Mal, father of defendant 
No. 2, who died in 1916. The plaintiffs went on to allege that | 
since the death of Dhi Mal no manager had been appointed, but the 
defendant No. 1, a lady, as guardian of defendant No. 2, had been 
acting as manager of the said properties. They then proceeded to 
state that various breaches of trust had been committed 










I. That the defendants be removed from the man 
said trust ; 
2. that new trustees be appointed ; 


age 
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3. that the trust properties be vested in the new trustees ; 


| 
) 4 that accounts of the trust properties be taken from the defend- 
ants from 1916 up to date ; 


§ that a scheme be laid out for the future guidance and main- 
tenance of the trust ; and, lastly, 


6. that any other relief which from the nature of the case might 
be deemed just and convenient be granted. 


The contesting defendants denied the existence of the trust. 
They denied that they ever entered into possession of the properties 
as trustees, and set up their own title. 


One of the issues framed was, whether the suit was maintainable 
under section 92 of the Code of Civil Procedure. No statement of 
the plaintiffs was taken at the time ot the settlement of issues which 
might have concluded this disputed point. The plaintiffs led their 
evidence first, and put in Lachman Prasad, one of themselves, as a 
witness. Inthe course of his cross-examination Lachman Prasad 
stated that after the death of Dhi Mal no manager was appointed, 
and that no one worked as such; and that the defendant No. 1 took 
possession of the properties-on behalf of the minor defendant and 
claimed to be the owner since Dhi Mal’s death. After this state- 
ment had been recorded, the objection was again raised on behalf 
| of the dtfendants that the suit was not maintainable. The learned 
| Judge, without recording any further evidence of the plaintiffs, pro- 
| 
| 


ceeded to dispose of this point. He came to the conclusion that, . 


having regard to the fact that there was only a half-hearted assertion 
in the plaint as to the defendants acting as managers, and the evi- 
dence of Lachman Prasad himself, it was clear that the defendants 
could not be regarded as constructive trustees. He in effect held 
that the defendants were mere trespassers and that the suit against 
them under section 92 was not maintainable. He wound up by 
ordering that the plaint should be returned for presentation to the 
proper Court. 


3 As to the procedure adopted by the learned Judge, we may 
| remark that if Lachman Prasad’s statement had been taken as part 
| of the oral pleadings, then it would have been conclusive for the 
purposes of the case. This, however, was not done. His statement 
on oath was a part of the evidence which the plaintiffs were leading, 
nd we think that the plaintiffs’ evidence should not have been 
pped after Lachman Prasad’s statement had been recorded, espe- 
as there was another plaintiff in the suit and Lachman Prasad 
t not have been personally aware of all the circumstances under 
the defendants took possession 
obvious defect in the order is that the plaint which has been 
be returned for presentation to the proper Court is bound 
n out if presented in an ordinary Court of civil juris- 
tof the reliefs claimed in the plaint are reliefs which 
I R. 
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"come expressly under section 92 of the Code of Civil Procedure, 


and no suit seeking such reliefs can under clause (2) of that section 
be instituted otherwise than in accordance with that section. It 
is, therefore, obvious that the plaint could not have been ordered to 
be returned merely on the ground that the suit under section 92 w 
not maintainable. 


What, however, the learned Judge meant to hold was that the 
defendants were not persons who were either admitting the trust or 
had at any time entered into possession as trustees de son lort but 
that they were trespassers who from the very beginning had been 
denying the trust and asserting their own title. He, therefore, 
thought that no suit under section 92 could be maintained as against 
them. In support of his view he relied on the case of Mukammad 
Bakhsh y. Musammat Piart (°). There can be no doubt that that 
case to some extent supports his view. Apart, however, from the 
case relied upon by the learned District Judge, the cases in which a 
suit against a trespasser has been held not to be covered by section 
g2 are, so far as we are aware, all cases in which a person claiming 
to be trustee or mutwal/t has asked for a declaration of his personal 
right and for the removal of the person in possession of the property: i 
such, for instance, are Ayatunnissa Bibi v. Kulfu Khalifa (*) 
and Dasondhay v. Muhammad Abu Nasar (°). On the other hand, 
the Bombay High Court has held in The Collector of Podha v. Bat 
Chanchalbat (*) that where a breach of trust is complained of and 
where the alienee of trust property denies that it is the subject of a 
trust, he is a proper party to the litigation, although no decree in 
ejectment can be given against him. 


If the plaintiffs, after their evidence is closed, succeed in estab- 
lishing that the defendants entered into possession as trustees, or | 
have been acting as de facto trustees of these properties, and that 
the properties are trust properties, then there can be no doubt that 
the suit would be maintainable. On the other hand, if they altogether 
fail to establish such a character of the possession of the defend- 
ants, even then it seems to us that they have a right to ask the 
District Judge, in case they prove that the properties are trust 
properties, to appoint new trustees, because no trustees exist. It is 
not incumbent on the plaintiffs to first bring a represenfative suit to 
recover possession of the properties under Order 1, rule 8, Civil 
Procedure Code and then having obtained possession, ask the Judg 
to appoint trustees for the same. Where cither a breach of 
has been committed, or where the direction of the Court is ne 
for the administration of such trust, persons interested in the 
can ask the Court to appoint new trustees. After such new 
have been appointed, it would be open to them to take 













(1) [1921] 19 A. L. J. R., 236. 

2) [1914] I. L. R., 41 Cal., 749. 
3) [r917] I. L. R., 39 All, 660. 
4) [1911] I. L. R., 35 Bom., 470, 
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recover pussession of the property from the hands of the trespassers 
who may hold the properties. 


If, therefore, it was open to the plaintiffs to institute the suit 
under section 92 for the appointmentof new trustees, can it be-said 
that their plaint is defective because they have chosen to implead 
the defendants who are denying the trust? It seems to us that ina 
suit under section 92 it is within the jurisdiction of the Court to 
first decide the question whether the property in dispute is or is 
not trust property. If the Court has jurisdiction to decide this 
question, it is obvious that such a question ought to be decided in 
‘the presence of persons who are interested in denying the trust. 
The defendants are certainly interested in denying the trust, and 
therefore it cannot be said that they have been improperly impleaded. 
It is true that they might not have been absolutely necessary parties 
to the suit, and the suit might have been instituted without implead- 
ing them at all, but when they have been impleaded, it is impossible 
to say that they have been improperly impleaded. Of course it 
cannot be doubted that, even if it be held that the properties are 
trust properties and that the ‘defendants are mere trespassers and 
have no right to retain possession thereof, the Court cannot in these 
proceedings order their ejectment. But there would be nothing to 
prevent the Court from declaring that the properties are trust pro- 
perties, &nd they vest in the newly appointed trustees. 


We are, therefore, of opinion that the order directing that the 
plaint should be returned cannot be upheld. We allow this appeal 
and setting aside that order, direct that the case be sent back to 
the learned District Judge for disposal atcording to law. 

We direct that the costs of this appeal should abide the event. 


Appeal allowed. 
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lid for want of registration. 
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widow by a will but in that event the authority to adopt must 
be registered. An authority to adopt contained in a validly 
executed will is not bad for want of registration. 


APPEAL Írom a judgment of the High Court of Judicature at 
Madras. - 


The facts appear from the judgment. 

S. Hyam and B. Nath Srivastava, for the appellants. 
Dr. W. Ingram, for the respondents. 

The following judgment was delivered by 


LORD SALVESEN.—The circumstances out of which this suit 
has arisen, so far as they are material to the judgment, may be very 
shortly stated. 


One Mandapaka Appanna, a Sudra inthe Ganjam district, who 
was possessed of a considerable amount of property, died in 1906 
leaving a widow and two daughters, the latter being the plaintiffs in 
the action When on his death-bed and within an hour or two of 
his actual death he executed a document, which purported to be a 
disposition of his property and at the same time conferred a power 
of adoption on his widow. This document was registered asa will 
at the instance of a legatee. It was challenged by the plaintiffs 
(who are still in minority) on the ground among others (1) that it 
was not genuine and (2) assuming that the signature whi&h it bore 
to be that of the deceased, that he was incapable at the time of 
understanding its contents owing to the illness from which he shortly 
afterwards died. 


Both Courts have decided, although with much hesitation, that 
the will was genuine and on the question whether the deceased was 
in a fit condition to dispose of bis property, the Subordinate Judge 
held that he was, and the High Court of Judicature at Madras may 
be presumed to have endorsed his judgment, although they have not 
expressly dealt with this matter in their reasons. Whether it is 
competent in these circumstances for their Lordships’ Board to 
entertain an appeal from what may be represented as concurrent 
judgments on questions of fact it is unnecessary to consider, for a 
point of law remains, the decision of which in their Lordships’ view 
is sufficient for the disposal of the appeal. g 


At the time of his death Mandapaka Appanna was admittedly 
only 19 years of age and was under guardianship. Act No. 9 of 
1875 provides, section 2, that nothing therein contained should affe 
the capacily of any person to actin the following matters, namely 
Marriage, Dower, Divorce, Adoption 

Section 3 provides as follows :— . 


‘Subject as aforesaid, every minor of whose person 
perty a guardian has been or shall be appointed by 
of Justice, and every minor under the jurisdiction of. 
of Wards, shall, notwitbstanding anything cont 
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Indian Succession Act (No, X of 1865) or in any other enact- 
ment, be deemed to have attained his majority when he shall 
have completed his age of twenty-one years and not before: 

‘‘ Subject as aforesaid, every other person domiciled in 
British India shall be deemed to have attained his majority 
when he shall have completed his age of eighteen years and not 
before,” 


It follows, therefore, and indeed is matter of admission, that 
the document which purported to be a will of Mandapaka Appanna 
could have no legal effect as such. On the other hand, as Manda- 
paka Appanna was over 18 years of age an authority to adopt, 
whether oral or in writing, was within his legal capacity. 

A power to adopt may be embodied ina will and if the docu- 
ment now under consideration can be treated as such, the judgment 
under appeal cannot be impugned. “ Will’ is defined by Act 10, 
1865, as :— 

‘' The legal declaration of the intentions of the testator with 
respect to his property, which he desires to be carried into 
effect after his death,” ’ 

and by section 3 of Act 10 of 1897 :— 


" Will shall include a codicil and every writing making a 
voluntary posthumous disposition of property.” 

Thè learned Judges inthe Court below have held that the 
document in question satisfied these definitions. If the form of 
the document only is considered no doubt that would be so, but, 
having regard to the fact that it was executed by a person who was 
a minor and incapable of making a will, their Lordships are unable 
to agree with the decision. The so-called will is not a “ legal 
declaration of the intentions of the testator,” for it had no legal 
effect and was naj capable of diposing of any of the estates of the 
deceased So far as it purported to deal with his property it was 
a nullity. That a document is called a will although it does not 
operate to any effect as such will not give it the effect of a will 
for any other purposes. This was so held in the case of Jagan- 
naiha Bheema Deo y. Kunja Behari Deo (7), a case which was not 
before the learned Judges of the High Court as it was not decided 
till after their judgment had been pronounced. 


It does not follow, however, as the learned Subordinate Judge 
held that “ a person who is incapable of making a will is incapable 
Í conferring an authority to adopt by a will though he may be 
-pable of giving an authority to adopt to be exercised after his 

th”. Their Lordships see no reason to doubt that a document 

^ purported to be a will but was inoperative as such might 
' eless constitute a valid authority to adopt. Here, however, 
yondents are met with a different objection. 
3 of 1877 provides, Section 40 :— 
(1) 481. A. 482. 
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“ the donor, or after his death the donee, of any authority to 
adopt, or the adoptive son, may present it to any registrar or 
sub-registrar for registration,” 
and Section 41 provides that an authority to adopt shall be regis- 
tered in the case of the death of the donor on the registry officer 
being satisfied. 


(a) that the authority was executed by the donor 
(6) that the donor is dead, and 


(c) that the person presenting the authority is, under Section 40, 
entitled to present the same. 


In the present caseitis not alleged that the donee, who, at the 
time of the registration of the document as a will was the only one 
who could present it for registration, either did so herself or gave 
authority for the registration. Act III of 1877, Part 3, Section 17, 
enacts that all authorities to adopt a son executed after the 
Ist January, 1872, shall be registered and Section 23, that no 
document other than a will shall be accepted for registration unless 
presented for that purpose to the proper officer within four months 
from the date of its execution. As the widow, who was the donee 
of the authority, failed to register it within this period of four 
months, the deed which was afterwards executed by her on 24th 
December, 1913, adopting defendant No. I, cannot receive effect. 
This indeed was not contested by the respondent’s counsel. 


Their Lordships will, therefore, humbly advise His Majesty that 
this appeal should be allowed and that the plaintiffs are entitled 
to a declaration, that the will dated the rst October, 1906, alleged 
to have been executed by the late Mandapaka Appanna is void, 
and also to a declaration in terms of the 2nd, 3rd and 4th heads 
of their prayer with costs of the suit both in the Courts below and 
before this Board. e 


Appeal allowed. 
Barrow, Rogers and Nevill —Solicitors for the appellant. 
Hy. S. L. Polak.—Solicitor for the respondent. 
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NOWROJI RUSTOMJI WADIA (Plaintiff) 
VEFSUS 
THE GOVERNMENT OF BOMBAY (Defendant) .* 


Land Acquisition Act—Appeals to Privy Council—Entertained on 
questions of principle—No interference in matters of valuation. 

Questions of valuation arising incases of compulsory acquisi- 

tion of land are peculiarly within the province of the Courts 

in India and the Privy Council will entertain appeals in valua- 

tion cases only on questions of principle. In a case where 

properties are valued on a possible development basis, proper 

regard nfust be had to all the circumstances arising in the case, 

APPEAL from an order of the High Court of Judicature at 
Bombay. 


The facts appear from the judgment. 

Sir G. Lowndes, K. C. and E. B. Ratkes, for the appellant. 
A. M. Dunne, K. C. and A. M. Talbot, for the respondent, 
The following judgment was delivered by 


LORD SUMNER.—In 1917 the Municipality of Bombay acquired 
a plot af land for purposes connected with an existing hospital, and 
the usual statutory proceedings took place before the Collector of 
Bombay to fix the amount of compensation to be paid for the land. 
The owner, being dissatisfied with the amount awarded, rig., 
Rs. 98,724, claimed a reference to the High Court, and in 1920 
KAJIJI, J., varied the Collector's award by increasing the rate to 
be allowed per square yard superficial from Rs. 8 to Rs 10. This 
raised the total compensation to Rs. 1,39,970. Upon an appeal by 
the Municipality fhe High Court set aside the learned Judge’s decree 
and dismissed the reference. They thus in effect confirmed the 
Collector’s award. From this decision the claimant now appeals. 


The value to be placed at a given moment ona plot of land, 
which is not in the market or the subject of bargain and sale, but 
owes a large part of any value it possesses to the prospective results 
of development work, to be undertaken thereafter at an uncertain 
time and at an estimated cost, is not only in its essence a question 
of fact but is one upon which, almost above any other, opinions wil] 
differ, without its being possible to give irrefragable reasons for any 
rticwar conclusion. 


t has been declared in decisions of the Board, by which thei: 

hips are now bound, that appeals in valuation cases will only 

ertained on questions of principle. See Secretary of State v. 

Steam Navigation Co. (©), Rangoon case (*), per LORD 
* P, C. A. No. 43 of 1924. 

[1909] 36 Cal., 967. (2) 39 I. A., at 201, 
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MACNAGHTEN ; Charandas y. Ameer Khan (*), per LORD BUCK- 
MASTER—“ this Board will not interfere with any question of valua- 
tion’’—and Rat Bahadur Lala Narsingh Das v. Secretary of State 
for India (5th December, 1924, No. 40 of 1924). Errors in law, inclu- 
ding errors in appreciating or applying the rules of evidence or the 
judicial methods of weighing evidence, are matters that can and will 
be dealt with on appeal by this Board, but when, as in the present 
case, a difference of opinion has occurred between two Indian Courts 
upon the number of rupees per yard to be allowed for a plot of land, 
as to which their Lordships can form no opinion of their own, it 
would be alike unprofitable and impracticable to embark on a com- 
parison of the decisions of these Courts. In cases relating to the 
acquisition of land the whole matter, both of fact and Jaw, is a proper 
subject of appeal in India, for there local knowledge and experience 
enable the learned Judges to form useful judgments upon the whole 
case. The amending Act of 1921 declares awards under the Land 
Acquisition Act, 1894, to be decrees, so as to bring them within 
the general rules as to appeals to this Board, but it does not prescribe 
any special mode in which they are to be treated. This Board has 
found it necessary to limit the extent of the inquiry in order to 
spare the parties costly and fruitless litigation. Just as in cases 
where there are concurrent findings of fact in the Indian Courts, it 
has long been the general rule of the Board not to allow such dindings 
to be re-opened here, Naragunty Luchmedavamah's case (°), Umroo 
Begum’'s case (°), soit has now been settled that this Board will 
not review the decree of an Indian Appellate Court merely upon 
questions of value. Where their Lordships have neither the materials 
nor the experience on which to found an opinion of their own, ina 
matter where the opinions of competent Courts in India differ (and 
a fortiori where they concur), it is not their practice to interfere, 
as an Appellate tribunal, unless there appears to $e error in law or 
miscarriage of justice. 

In view of this practice the present case may be shortly deait 
with. The plot to be acquired was irregular ın shape and contour. 
Except at one point, and there only by a narrow passage, it had no 
access to any road. Part of it was hollow and low-lying, so that in 
the rains water accumulated there to the depth of several feet. No 
transactions were proved in respect of land closely adjacent to or 
precisely similar to this plot and such transactions as had occurred 
were cases of development and sale at dates not at or about the 
material time, vig., 1917. The question, whether or not there 
afterwards been an upward trend in market values generally, 
not only highly disputable as a matter of opinion, but was 
affirmatively supported by any satisfactory proof. 

Both partics admitted that the most satisfactory use, to 
the land could be put, was the erection of workmen’s d 


(1) 47 I. A., at 264. 
(2) [1861] 9 Moore 1. A., 87 (3) 21 I. A., 163, 
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and the value of the land for this purpose accordingly became 
the question to which both directed their attention. Development 
of this kind required the dedication of a considerable part of 
the surface, in order to provide an access road, and also the 
raising of the whole surface to one level, free ftom risk of flooding, 
by permanently filling in the cavities with suitable loose material. 
Estimates of the area of land required for the road and of the cost 
of filling in per cubic yard were accordingly prepared, and were 
agreed on both sides. It does not appear, however, that any 
allowance was made for the time required to enable the made 
ground to settle, or for the risk that unexpected settlements might 
take place, and probably these factors were beyond any exact esti- 
mation. Of course the circumstances that might exist, when the 
work was done and the realisable value of the developed site could 
be ascertained, were alike beyond human foresight. 


KAJIJI, J. appears to have addressed himself to the question of 
the fair compensation for land taken in 1917, to be allowed as at 
that date, as if it were an algebraic problem, which could be solved 
by an abstract formula. He sought to ascertain what value per 
yard the land might be supposed to have, if improved at some un- 
certain date, by treating the cost of filling in the cavities as a deter- 

_ mined sum, to which there could not be any addition, and by deduct- 
ing this*sum alone from the supposed realisable value after tuture 
development. From these somewhat abstract factors he arrived 
at a concrete rate per superficial yard to be paid presently by way 
of compensation. In doing so he took no account of the factor of 
interest on the cost of the filling in and the other development work 
during the uncertain interval before the time of realisation might 
arrive. 

From his conglusions thus arrived at the High Court dissented. 
Their reasons are not very clearly given, but this may be duc to 
the fact that the evidence, which they discussed, is not very clearly 
recorded. At any rate, as it appears to their Lordships, they fell 
into no error of principle in their criticisms of the judgment of 
KAJIJI, J., or in the process by which they arrived at their own 
conclusions. In dissenting from the method, which the learned 
Judge seems to have followed, they were certainly right. Factors 
such as he omitted to notice may be of great importance or of little, 

or even may be truly negligible, according to the circumstances of 

e particular case, but it cannot be right to ignore them altogether, 

having no place at ali ina rigid system of calculation. They were 
ed by thcir own view, as they were entitled to be, of the 

t of the various pieces of evidence, nearly all of indirect 

on the problem in hdnd—and in many cases only imper- 
veloped. They thought, as they were entitled to think, 
grounds, on which the supposed rise in general market 
rested, were so unsubstantial in themselves and so 
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distantly related to the circumstances of the site in question, as not to 
amount to any evidence on which to rest the judicial conclusion that 
something should be allowed for a rising market. 


After carefully examining the evidence and the way in which 
the High Court appears to have dealt with it in arriving at the 
conclusion now under appeal, their Lordships are unable to find 
that there has been any error in principle or in law in the method 
of arriving at it. They will accordingly humbly advise His Majesty 
that this appeal should be dismissed with costs. 

Appeal dismissed. 

T. L. Wilson & Co.—Solicitors for the appellant. 


The Solicitor, India Office.—Solicitor for the respondent. 
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BURN AND COMPANY, LIMITED (Defendants) 
versus 
HIS HIGHNESS THAKUR SAHIB SREE LUKHDIRJI 
or MORVI STATE (Plaintiff) .* 


Indian Contract Act, sections 39 and 55—Twme essence of the con- í 
tract—Breach by one party—Contract ireated as subsisting by . 
the other ‘party—Performance of the contract tn its €ntirety 
necessary. 


Under a contract of a sale of a number of railway wagons 
the buyer was bound to pay the agreed price in three instal- 
ments, namely, one-third of the contract price on the order 
being given, one-third when the underframes of the wagons | 
should be wheeled, and the remaining one-third when the 
wagons should be delivered. There was a breach in payment | 
of the second instalment, but that was waved by the seller, 
Subsequently there was some dispute between the parties and 
the seller declined to give delivery unless the total price was 
paid before delivery. On a suit for damages by the buyer for 
non-delivery, keld, that though the time was essence of the 
contract in the matter of payment of the price at the agreed 
period, nevertheless, inasmuch asthe seller had waived the 
default in the payment of the second instalment and had treated 
the contract as subsisting, he conld not subsequently insist 
upon payment of the total price before offering delivery and 
so was liable to pay damages for breach of contract. 


APPEAL from an order of the High Court of Judicature at Fo 











The facts appear from the judgment. 
A. M. Dunnc, K. C. and Sir Robert’ Aoke, for the appella 
Sir G. Lowndes, K. C. and T. J. O'Connor, M. P., fo 


* P. C, A. No, 134 of 1924. 
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` The following judgment was delivered by 


SIR JOHN EDGE.—The suit in which this appeal has arisen was 
brought on the original civil jurisdiction side of the High Court at 
Calcutta on the 27th August, 1918, by His Highness the then 
Thakur Sahib of Morvi against Bum and Company, Limited, to 
recover damages for the alleged conversion of 42 railway wagons, 
and for an alleged breach of contract to make and deliver the same 
wagons. The property in the wagons had never vested in His 
Highness of Morvi, who had never been, constructively or otherwise, 
in possession of them. The claim for conversion has been dropped. 
The original plaintiff died and his son, who succeeded him as the 
Thakur Sahib of Morvi, was on the 19th July, 1922, brought on the 
record as the plaintiff. The original plaintiff was, and his successor, 
the present plaintiff, is, the proprietor of the Morvi State Railway. 


The contract was made between His Highness the then Thakur 
Sahib of Morvi through the manager of the Morvi State Railway, 
his agent, and Burn and Company, Limited, of Howrah and Calcutta, 
in British India. The contract was for the manufacture of 50 
railway wagons by the defendant company at the Company's works 
at Howrah and their delivery to the Morvi State Railway upon 
certain terms which will be later more fully mentioned. The con- 
tract was made by correspondence between the manager of the Morvi 
State Railway, who lived at Morvi, and the defendant company at 
Calcutta. The suit has. throughout been treated as a suit upon a 
contract to which the Indian Contract Act, 1872 (Act IX of 1872), 
applies. 

The correspondence began on the 29th October, 1914, by a letter 
to the defendant company from the manager of the Morvi State 
Railway, asking the company to quote rates for 25 covered wagons 
and 25 open wagens as per specifications and drawings which he 
enclosed. The specifications showed that the wagons were to be 
metre gauge railway wagons. Between the 29th October, 1914, and 
the 23rd January, 1915, several letters passed between His High- 
ness’s agent and the defendant company, the result of which was 
the contract in suit. By the contract which was agreed upon the 
defendant company agreed to manufacture and to deliver to the 
Morvi State Railway, upon terms as to payment which will be men- 
tioned, 25 covered and 25 open goods wagons, 50 railway wagons 
in all, at the price of Rs. 1,825 for each covered wagon and at the 
ice of Rs. 1,875 for each open wagon, the wagons to be in accord- 
with certain specifications and drawings, and the 50 wagons 
delivered in six months from the date of the ieceipt by the 
nt company of an order for the wagons. The terms of pay 
re that His Highness of Morvi should pay to the defendant 
one-third of the contract price on the order for the wagons 
, and one-third of the contract price when the under- 
e wagons should be wheeled, and the remaining one-third 
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when the wagons should be delivered. One-third of the total 
contract price amounted to Rs. 30,833. The contract contained nọ 
provision that the contract time for the delivery of the wagons 
should be extended in case the defendant company should be delayed 
in completing the wagons owing to the war or any other cause beyond 
the company’s control. 


On the 23rd January, 1915, His Highness of Morvi, through 
his agent, sent to the defendant company his final order for the 50 
wagons and said “ we have no more drawings to send than we have 
already sent. From the specifications and drawings sent, you will 
kindly prepare working drawings in detail and send them for our 
approval”. 


After the receipt by the defendant company of the order of the 
23rd January, 1915, for the wagons, the defendant company was 
much delayed in performing the contract by the difficulties, owing to 
the war, of obtaining some of the necessary parts of the wagons and 
the wagons were not ready for delivery at the time specified by 
the contract. His Highness of Morvi did not at any time exercise 
such right, if any, as he may have had under the Indian Contract 
Act, 1872, of determining the contract because the defendants had 
failed to deliver the wagons in accordance with it. 


The agreement that the second instalment of the contrgct price 
should be paid by His Highness to the defendant company when 
the underframes of the wagons should be wheeled, of course meant 
that the second instalment should be promptly paid when the defend- 
ants had given His Highness of Morvi, through his agent, notice 
that the company had fixed the wheels to the underframes of the 50 
wagons On the 25th October, 1916, the defendants sent by post 
to the manager of the Morvi State Railway an account, dated the 
24th October, 1916, for Rs. 30,833, for the second instalment, 
being one-third of the contract price due when the “ underframes are 
wheeled,” and stated in the letter in which the account was enclosed, 
that it was submitted by them “for favour of payment at your 
convenience’. That letter and the account which was enclosed in 
it were notice to His Highness’s agent when inthe course of the 
post they were received at Morvi, that the defendant company had 
fixed the wheels to the underframes of the 50 wagons. It was found 
by Mr. JUSTICE RANKIN, who tried the suit, and it has not been dis- 


` puted, that at the date of that account, the 24th October, 1916, the 


underframes had been wheeled. On the roth November, 1916, th 
manager of the Morvi State Railway acknowledged the recelj ` 
the company’s letter of the 25th October, 1916, and enquired ra 
the wagons will be completed and despatched,” but did not se 
payment of the second instalment 

The position which His Highness, through his agent, * 
up and maintained for months is illustrated by the follow’ 
from the manager’s letter of the 19th November, 1916 :- 


^ ` 
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‘Tt is now more than a year and a half and yet, as we under- 
stand from your letter you have come as far as_ the wheeling of 
underframes, and at the rate you have gone on, there is no 
knowing when you will finish the work. When we placed the 
order, you certainly knew the condition of the market, because 
the war had then been on some months already. Till June 
even you talked of de:ay of a few weeks, but it is now several 
months which may perhaps run into years. In addition to loss 
of interest on the money Jocked up with you and trouble and 
inconvenience we had to pay hire to other Railways and even 
on payment of hire we could not get timely and sufficient 
supply and suffered in traffic. In consulting your convenience 
it was only fair and reasonable that you should have consulted 
ours. From your opening correspondence, we expected, beside 
solid and substantial work, that timely execution of this order 
might lead to future orders. 


“We fear the payment of 2nd instalment will remain Jocked 
up as the 1st and shal! therefore be glad to know definitely 
when the wagons will be completed and despatched.” 


In reply to that letter of the 19th November, 1916, the defendant 
company wrote to the manager of.the Morvi State Railway on the 
23rd November, 1916, as follows :— 


“Your favour No. 4906 of 1916, dated 19-11-16. We regret 
very much that you should write to us in this way as we can 
aSsure you we have done all possible to expedite and complete 
your work, the delay is entirely due to conditions brought about 
by the war. 


“You ask when delivery will be made and we regret we can- 
not at present inform you, for instance the springs for your 
buffers although all ready in England caunot be despatched 
because the Munitions Board have so far not granted the neces- 
sary permit for them to be shipped. ‘To help us will you kindly 
address the Railway Board stating that these springs are 
urgently wanted (4: e., 200 buffing springs) and should be 
supplied, send their reply to us and we can then enable our 
London Office to obtain shipping sanction. 


“ Your contract has been considered in every possible way 
and we trust that this trouble regarding one item alone, the 
buffing springs, will give you an example of the unprecedented 
and extraordinary conditions that have been in existence for 
the last 18 months and which grow more onerous and difficult 
every day,” 


The springs for the buffers referred to in that letter of the 23rd 












ings and are made only in England. Their Lordships think 
nly fair to the parties to this suit that some of the difficulties 
e situation should be*illustrated by the passages which they 
oted. 


e 14th December, 1916, the 4th January, 1917, and the 
uary, 1917, the defendant company wrote to the manager 
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of the Morvi State Railway asking for payment of the second instal- 
ment and received no reply. On the 14th February, 1917, the 
defendant company telegraphed to the manager of the Morvi State 
Railway: “ Kindly wire when may expect settlement bill rupees 
30,833 account wagons.” That was the account for the second 
instalment. In reply the company received from the manager by 
telegraph the folowing reply on the 19th February, 1917: “ No. 87. 
Your telegram of 14th, matter is referred to proprietor of this 
railway. The proprietor was His Highness of Morvi. The reference 
to His Highness of Morvi did not result in the payment of the 
second instalment. In their Lordships’ opinion His Highness of 
Morvi had then decided not to perform his contract to pay the second 
instalment until some future time, and the defendant company was 
then entitled under the Indian Contract Act, 1872, to rescind the 
contract, but the company did not rescind the contract. 


By the 20th Febrnary, 1917, the defendant company had com- 
pleted eight of the contract wagons and on that date forwarded them 
to the Morvi State Railway, and thereby treated the contract as 
subsisting. On the 27th February, 1917, the defendant company 
wrote to the manager of the Morvi State Railway enclosing an 
account dated the 26th February, 1917, for Rs. 5,000 in respect of 
the eight wagons, and in their letter said“ . . .we have wired 
you to-day as follows: kindly wire why bill Rs. 30,833s@account 
wagons not paid . . . we shall be obliged if you will arrange to 
remit the amount as well as the amount of the enclosed bill No. 8456 
W. for Rs. 5,000 with as little delay as possible. . . .” His 
Highness of Morvi was not bound to accept in part performance of 
the contract eight wagons, but he did receive them. To the telegram 
of the 27th February, 1917, the manager of the Morvi State Rail- 
way replied by telegram on the 28th February as follows: 
“No. 88. Your wire. Refer to this office wire 87*dated 18. Matter 
referred proprietor.” The defendant company received no other 
reply to their telegram of the 27th February or to their letter of 
that date. 


On the 5th March, 1917, the defendant company wrote to the 
manager of the Morvi State Railway with reference to their account 
for the second instalment and his telegrams of the roth-and 28th 
February, and said that the company had “decided not to despatch 
any more wagons till your proprietor has paid the bill before men- 
tioned and also that for Rs. 5,000 sent you with our letter of the 
27th ultimo ”. On the 11th April, 1917, the defendant compa 
wrote to the manager of the Morvi State Railway as follows :— 


“ Dea Sir, 
“ Re Wagons.” 


i is we have neither received a cheque for the mo 
tous nor any reply to our letter dated the sth Marc 
it necessary to address you again upon this matte 


{ 
| 
l 
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| desire to point out to you that by not paying our bills when 
they became due for payment you have broken the contract and 
we shall therefore take whatever action appears to us to be 
necessary for our own interests if we do not receive a satis- 

factory reply to this letter before the date specified below. 

“ The wagons could be delivered as soon as we could obtain 
trucks from the Railway to carry them, but we regret we cannot 
now permit another of your wagons to leave our works until you 
pay us in full for the whole order, 

“Your action has put us to very considerable expense and 
very great inconvenience and at the present time your wagons 
are occupying much valuable space in our works. 


‘The date spccified in that letter was the 20th April, 1917. The 
letter of the 11th April, 1917 was, their Lordships consider, a 
notice to His Highness of Morvi that the remaining 42 wagons were 
completed ready for delivery to him on payment of the balance of 
the contract price which would then be due. On the 21st April, 1917, 
the manager of the Morvi State Railway telegraphed to the defend- 
ant company as follows: “ Your letter though dated eleventh reached 
here yesterday. Matter referred to proprietor who now in Bombay.” 
No other reply to the defendant company’s letter of the Irth April 
having been received, the defendant company wrote to the manager 
of the Morvi State Railway on the 7th May, 1917, as follows :— 


Re WAGONS. 


| 

| 

{ 

| “ We desire to call your special attention to our letter, dated 

| the 11th ultimo and to inform you that it is now imperative 
that we receive a satisfactory reply to this letter at once other- 

| wise we shall have no option but to settle the matter without 

| further reference to you. Kindly favour us with a reply by 

return.” 

| 


To which the defendant company reccived the following reply, dated 
the roth May, 1917 :— 
‘* Re WAGONS. 

‘With reference to your special reminder No, OM231/H., 
dated the 7th instant, I have to inform you that His Highness 
the Thakore, proprietor of this Railway, is not here at present 
but he has gone to Matheran, a hilly station for the hot wea- 


ther, and so I have forwarded your letter to him and I will let 
you know on hearing from him.” 


No other reply to the defendant company’s letter of the 7th May 


g been received, the solicitors of the defendant company on 
th July, 1917, wrote to the manager of the Morvi State Railway 
WSs :— 












upply of Wagons from Messrs. Burn and Co., Ld.’ 


r clients, Messrs. Burn and Co., Ld. have instructed us 
ress you with reference to the contract for the purchase 
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by your Railway of s0 goods wagons from them. The terms 
of the contract were: Payment as to 4rd with the order, rd 
when the underframe was wheeled and the balance on delivery. 
The first instalment was duly paid but the second instalment 
has not yet been paid, in spite of repeated demands, and in 
spite of the fact that our clients have actually delivered 8 
wagons, In the existing circumstances of the trade, itis ob- 
vious that our clients cannot keep the undelivered balance of 
the wagons locked up indefinitely and, as you have failed to 
carry out your part of the contract, the only course now open to 
them is to dispose of the wagons elsewhere as best they can 
but before doing so they are prepared to give you the oppor 
tunity of purchasing these wagons outright by paying the total 
amount of the original contract price outstanding and we ~are 
accordingly instructed to give you notice, as we hereby do, that 
unless the full amount of the original contract price is paid to 
our clients or to us as their agents within 10 days from the 
date hereof the undelivered wagons will be disposed of by our 
clients as they may think fit. 


“ Yours faithfully, 
“ Orr, Dignam and Co.” 


On the 18th July, 1917, the defendant company’s solicitors wrote 
to the manager of the Morvi State Railway as follows :— : 
SIr P 
“ As neither our clients nor ourselyes have received any reply 
to our letter to you ofthe 4th instant our clients have now 
taken steps to dispose of the undelivered wagons elsewhere and l 
have made up an account the balance due to the Railway after 
deductıng the costs of the wagons delivered from the deposit ; 
made to be Rs. 18,833. We enclose you herewith copy of this 
account together with our cheque for Rs. 15,833 and shall be | 
obliged if you will let us have a formal recejpt for this amount 
by return. 
“ Yours faithfully, 
‘Orr, Dignam and Co,” | 


After the 18th July, 1917, the defendant company sold the 42 f 
wagons to the Mysore State Railway. On the 22nd September, 
1917, Messrs. Sanderson and Co., the solicitors of His Highness of 
Morvi, wrote to the defendant company’s solicitors saying that they 
were instructed to ask for the delivery of the 42 wagons still un- 
delivered, enclosing a cheque for Rs. 30,833, the amount of th 
second instalment and stating that their clients would pay the thj 
instalment, immediately on the receipt and erection of the w 
in accordance with the terms of the contract. It may be 
that the cheque was returned. The yest of the correspon 
not material. 


As has been mentioned, the suit was tried by MR JUSTI 

It was contended on behalf of the defendant company 

ments of the instalments of the contract price at the ti 
© 
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for them were of the essence of the contract In support of that CIVIL 
contention it was urged that the terms as to the payment of the 1925 
first and second instalments showed that time was of the essence of — 
the contract ; that the performance by the company of the contract BURN AND 


; : 7 COMPANY, 

involved the expenditure of very considerable sums of money and the  pimTro 

occupation of the company’s workshops by a large number of bulky E 
SREF 


articles ; that metre gauge railways did not forma market where such py eines 
wagons could be easily disposed of ; that the wagons had to be made or Morvi 
in accordance with special specifications; and that plaintiff was a STATE. 
person who could not be sued as of right Mk JUSTICE RANKIN gy, Joàn 
observed in his judgment that the case depended entirely upon the Edge. 
correspondence, the correct appreciation of the general circumstances 
of the case, and of the rules of law to be applied, and he said :— 
“ On the whole and with some difficulty, I have come to the 
conclusion, looking at the circumstances and the letters, that 
in this case time was not of the essence of the contract.” 
The letters to which the learned Judge reterred were letters of 
the 28th December, 1914, the 10th January, 1915, the 16th January, 
1915, and the 23rd January, 1915, which in their Lordships’ 
opinion do not support the conclusion at which he arrived. 


MR. JUSTICE RANKIN, having obseived that the defendant com- 
pany had, on the 18th July, 1917, sent to the plaintiff’s solicitors 
the lettew of that date enclosing a cheque for the balance duc, on 
the footing that the contract was cancelled, held that the defendant 
company had broken the contract, and gave His Highness of Morvi, 
the present plaintiff, a decree fo. damages, which, in their Lordships’ 
opinion, were not excessive. The balance for which the cheque was 
sent was the balance due of the first instalment, which had been paid, 
after deducting the price of the 8 wagons. 


From that decree the defendant company appealed under the 
Letters Patent. The appeal was heard by Stk LANCELOT 
SANDERSON, C. J., and MR JUSTICE RICHARDSON. The CHIEF 
JUSTICE in his judgment said :— 

“But for the conduct of the defendants, I should have 
thought that with regard to the payment of the second instal- 
ment time was of the essence of the contract. ‘The defendants 
were under contract to build so wagons. In my judgment they 
were not bound to proceed with the work, after the wheels were 
attached to the underframes, until the plaintiff paid the second 
instalment. They surely could not be expected to keep the 
wagons, partly built, standing in their works, for an indefinite 
time, or for so long as the plaintiff chose to keep them waiting 
for the second instalment. Having regard to the terms of the 

‘ontract and the nature „of the work to be done by the defend- 
ts, in my opinion, prima facie, time would be of the essence 
he contract, 





The defendants, however, for some reason known to them- 
, did not treat it as of the essence of the contract, 
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CIVIL “They actually delivered 8 wagons in February, 1917, al- 
sone though the second instalment, which had been demanded in 
2c October, 1917 (1916), had not been paid, and although as far 
BURN AND as could be seen in February, 1917, there was no immediate 
COMPANY, prospect of the second instalment being paid.” 
oe The CHIEF JUSTICE and Mr. JUSTICE RICHARDSON agreeing 


oe ae that the defendant company broke the contract on the 18th July, 
Khon 1917, the appeal was by their decree dismissed. From that decree 
STATE. this appeal has been brought. 

Sir John Their Lordships, having regard to the times when the three 
Edge. instalments of the contract price were according to the contract to 
become payable, and to the fact that the manufacture of the 50 
wagons would involve considerable expenditure by the defendant 
company in providing materials for their construction, and in the’ 
payment of men who would necessarily be employed in constructing 
them, and to the fact that it might be difficult to enforce in a 
British Court or in a Court of the State of Morvi payment by His 
Highness of Morvi of the contract price, are of opinion that it 
must have been the intention of the parties when the contract was 
made that time should be of the essence of the contract as to the 
times when the three instalments of the contract price should be 
paid. When His Highness of Morvi had, after he-had notice that 
the underframes of the wagons had been wheeled, made default 
in payment of the second instalment of the contract, which was, 
in effect, a refusal by him to perform the contract in its entirety, 
the defendant company was entitled to treat the contract as void 
and to rescind it, but the defendant company did not rescind it ; 
on the contrary, $the defendant company, by delivering 8 of the 
wagons in February, 1917, to the Morvi State Railway, treated the 
contract as a subsisting contract. The defendant company was 

not on that delivery of the 8 wagons entitled eto insist on a then 
payment for them. The contract price was not payable until the | 

50 wagons had been delivered. 

In the view of the facts of this case’ which their Lordships take, 
and of the law which they consider is to be applied to those facts, 
they find that the defendant company finally broke the contract in 
July, 1917. The 18th of that month may be taken as the date when 
defendant company finally broke the contract. 

Their Lordships are of opinion that this appeal should be dis- 
missed with costs, and they will humbly advise His Majes 
accordingly. : 










Waltons & Co.—Solicitors for the appellants. 
Watkins & Hunter —Solicitors for the respondent. 
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HIRA BIBI AND OTHERS (Defendants) 
VEVSUS 
RAM HARI LAL AND OTHERS (Platnitffs).* 

Indian Evidence Act, sections 6S and 70—Document required by 
law to be attesicd—Altestation, meaning of— Admission of sig- 
nature by execulant—Insufficient to prove. 

A document required by law to be attested must be proved to 
have been signed by the executant thereof in the presence of 
the attesting witnesses. An admission by the executant under 
Section 7o of the Evidence Act of his signature on the docu- 
ment does not dispense with the proof of its attestation as 
required by law. Shamu Patter v. Abdul Kadir Ravuthan, 
L. R., 39 I. A., 218, referred to, 

APPEAL from a decree of the High Court of Judicature at Patna. 
The facts appear from the judgment. 

L. deGruyther, K. C. and W. Wallach, for the appellants. 

Sir G. Lowndes, K. C. and E. B. Ratkes, for the respondents. 
The following judgment was delivered by 


Lord DaRLING.—This is an appeal from a judgment and decree, 
dated 10th June, 1921, of the High Court of Judicature at Patna, 
‘ partly affirming and partly reversing a judgment and decree of the 
District Judge of Patna. The suit was brought to enforce a mort- 
gage, dated 17th August, 1906. Itwas pleaded by the defendants 
(appellants) that the mortgage bond is void by reason of its not 
being attested in accordance with the provisions of the Transfer of 
Property Act IV of 1882, Section 59. 


The only important question upon this appeal is in regard to 
the appellant Musammat Hira Bibi and her liability on the mortgage 
bond. It is admitted that she actually signed the bond, but it is 
a document which requires attestation by witnesses, as is provided 
by statute. 


Hira Bibi is a purdanashin lady. The evidence shows, beyond 
contest, that when Hira Bibi signed the mortgage bond not one of 
the persons who signed as witnesses was present or saw her sign 
She was behind the purdah. Anant Prasad, her son, took this 
and others, inside the purdah. He came out and told those 
e, and out of sight of Hira Bibi, that she had signed the deed, 
ter this all those signed whose names appear as witnesses 














learned Judges from whose judgments this appeal is brought 
selves declared that this is wholly insufficient to comply 
atute relating to the due execution and attestation of such 
as this mortgage bond, but they have held that the deed 
* P, C. A. No. 6 of 1924. 


Sunt, 23. 
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1926 signed it. 


— Mr. Justici: Das—with whose judgment Mr. JusrIice ADAMI 
MIRA BIBI agreed—put the case thus :— 


T 





RAM HARI “I£ the matter were res inlegru 1 should doubt whether the 
LAL. admission of a party can render valid that which is invalid, 
T The question is—Is the rule enunciated in Section sq of the 
"0} d aA 2 ae 

Darling. lransfer of Property Act a rule of law affecting the validity of 


the mortgage or is it arule of evidence affecting the proof of 
the document? If it be a 1ule of evidence the question becomes 
one of proof and the admission of a party would be in the 
circumstances quite sufficient. Butif it be a rule of law then 
it is difficult to understand how the admission of a party helps 
the solution of the problem. My own view is that section 70 
of the Evidence Act operates only where the mortgagee has not 
given any evidence at all of due execution of the document by 
the mortgagor, but 1elies on the admission by the mortgagor, 
If, for instance, the mortgagor admits the execution of the 
document in the written statement it is wholly unnecessary for 
the mortgagee to adduce any evidence as to the execution of the 
document. But the matter would stand on an entirely different foot- 
ing if the mortgagee ploduces his evidence cf cxecution and that 
evidence establishes that the document was not attested in the 
manner required by Section 59 of the Transfer of Piopgity Act. 
I am, however, bound by the decisions of the Calcutta High 
Court and of this Court. In accordance with those decisions 
I must hold that the admission of the defendant renders it ` 
unnecessary for the plaintiffs to prove that the document was 
executed and attested in the manne: required by Section 59 of 
the ‘Transfer of Property Act.” 
It appears, then, that the Judges of ihe High Court of Patna 

would have ‘held that this mortgage bond was got duly executed 

by the appellant, Hira Bibi, had they not felt bound to follow earlier 

decisions of that Court and of the High Court of Calcutta. They , 

appear to have been unaware of several cases decided on appeal 

by this Board, and directly dealing with the matter in question. í 

When these are considered it appears to their Lordships that this 

case ıs already concluded by authority. It is needless to do more 

than to call attention to them very briefly :— 


Shamu Patter v. Abdul Kadir Ravuthan and others () decides 
that to be a good signature attested by two witnesses, within th 
Transfer of Property Act, 1882, Section 59, the persons signin 
witnesses must be present at the execution of the instrument. 
Lordships adopted these words of Dr. Lushington in &r 
White (*) :““ Attcst’ means the persgns shall be present 
what passes, and shall, when required, bear witness to th 
And they foliowed the decision of the House of Lords in Z 
Spilstury (°) to the same effect. 


(1) [ro1z] L. R., 39 1. A., 218. (2) 2 Rob, Ea., 31 
(3) 10 Cl. & T., 340. 
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The case of Padarath v Ram Nain Upadhia (') isin its 
material facts totally different from this one, and has, therefore, no 
bearing on the question here to be decided. But another case— 
Ganga Pershad Singh y Tshri Pershad Singh (*), isin almost all 
particulars identical with this present one, and in that instance the 
mortgage-deed was declaicd to be void as.not being duly executed 
and attested. 


These cases sufficiently confute the argument founded upon the 
words of Section 70 of The Indian Evidence Act, 1872, that— 


"The admission of a party to an attested document of its 
execution by himself shall be sufficient proof of its execution 
as against him, though it be a document required by law to be 
attested.” 


Those words apply only to a document duly attested. The mort- 
gage-deed here in question was not, in a legal sense, attested ; foi 
it was merely signed by persons who professed to be witnesses to 
its cxecution, although in truth and in fact they were not so. 


Their Lordships are, therefore, of opinion that, as against the 
appclant Musammat Hira Bibi, the mortgage decrees of both the 
Courts below should be set aside with costs, and the suit dismissed 
as against her With regard to the other appellants the decrees 
should stand. 


The costs of Musammat [lira Bibi should be paid by the con- 
testing respondents, but the other, and unsuccessful appellants, should 
pay the costs of such of the respondents who appeared. Their 
Lordships will humbly advise His Majesty accordingly. 


| 
| 
W. W. Box & Co.—Soliciturs for the appellants 
Watkins & Hunter —Solicitors for the respondents. 
(4) [i915] L. R.jqy2 I. A., 163. (5) [1998] L. R, 45 L A, 94 
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BHAGELU RAM AND OTHERS (Oppositie parties) .* 


wil Procedure Code, sections 151,141 and Orde? 9, rule 9—A ppii- 
ability of —Application for resioralion, dismissal of, for default 
Plaintiff's remcedy—Cowl’s inherent jurisdiclion lo sel aside 
issai if good causc shown. 

Court can, on good tause shown restote au application for 
ing aside a dismissal for default or an ew parle decieve, which 
ication itself bad been dismissed for default. An application 
‘storation of a previous application dismissed for default 
a Civ. Rev. No. 65 of 1924. 
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does not fall directly under Order 9 because of the provisions of 
section 141 of the Civil Procedure Code butis entertainable 
under the inherent jurisdiction which the Court possesses under 
section 151.— Per SULAIMAN, J. 


Where plaintiff’s application for restoration of his suit, 
which had been dismissed for default, was also dismissed for 
default, but on a second application stating that he (plaintiff) 
had been prevented from attending on the date fixed, the 
former application was restored on payment of costs to the 
other party and the defendant, in¢revision, contended that if 
such an application had been dismissed ex parte more than 30 
days after the date of the decree the plaintiff was left withcut 
a remedy, held, that the Court below was within jurisdiction 
in restoring the application. Even if Order g, rule 9 did not 
apply, the plaintiff was not left without resource, for section 
151 applied in sucha case. 


Pitambar Lal v. Dodee Singh, 22 A. L. J. R., 191, Bipin 
Behari Shaha v. Abdul Barik, I. L. R., 44 Cal., g¢0, Chandar 
Sahai v. Durga Prasad. 22 A. L, J. R., 427, Ramgulam Singh 
v. Sheo Deonarain Singh, 4 Pat. L. J., 287, Jamna v. Ramrafi, l 
9 0. L. J., 627 and I, L, R,, 1 Lah., 339, referred to and 


discussed, { 
CIVIL REVISION from an order of PANDIT KANHAIYA LAL 
NAGAR, Munsif of Azamgath. d 


Peary Lal Paunerji, for the applicant. 
Narain Prasad Asthana, for the opposite parties. 


The following judgments were delivered :— 


DANIELS, J.—This is an application in revision against an order 
restoring an application for restoration dismissed for default. I need 
express no opinion as to whether a revision lies, because we consider 
that in any case the application fails on the merits, but I may note 
that in Sheikh Kallu v. Nadir Bakhsh (*),a Bench of this Court ‘ 
held that no revision lay against an order restoring the case, because 
the order was not a final order. 


The suit had been dismissed for default. The plaintiffs applied 
to have it restored. That application was also dismissed for default. 
They then presented an application to the effect that they had been 
prevented from attending on the date fixed, and asked for their 
restoration application to be restored. It was restored on payme 
of Rs. 5 costs to the opposite party. The defendant in revision 
tends that if such an application has been clismissed er parte 
than thirty days after the date of the decree, the plaintiffs 
without a remedy He relies on theedecision in Pitambar 
Dodce Singh (*). I notice that in the case relied on, th 
learned Judges held that Order IX, rule odid not a 
nevertheless refused to interfere. In Oudh I have followe 

(1) [r921] 19 A. L. J. Rọ, 907. (2) [1924] 22 A. L. J. 


. —_~_. sm a Um 
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which is also taken by the Calcuttaand Punjab High Courts, that 
Order IX read with 141, Civil Procedure Code can be applied to 
these proceedings. I may refer to the following authorities :— 


Jamna vy. Ramraji (©), Bipin Behari Shaka v. Abdul Barik (*) 
and I. L R., 1 Lahore, 339. There may be special reasons why Order 
IX should be held inapplicable to execution proceedings, but I can see 
none for not applying to a proceeding of this kind. The question 
of appeal is not tomy mind an objection. Jf Order IX does not 
apply, then, as Pitambar Lal v. Dodee Singh (°) and the judgment 
which it follows show, the Courts have great difficulty in devising a 
suitable remedy. Section 151 provides an emergency power which 
it ought not to be necessary to resort to in a class of cases which are 
of every day occurrence as these are. But even if Order IX, rule 9 
does not apply, Iam not prepared to hold that, if a party prosecuting 
a restoration application is genuinely prevented from appearing, he is 
left without resource. To hold this might be to work great injustice. 
A man might, for instance, accidentally break his leg on the way to 
Court. Ifthe view contended for by the applicant is correct, this 
accident would lead to his suit remaining irrevocably dismissed. The 
attention of the learned Judges who decided Pitambar Lal v. Dodee 
Singh (°) was not directed to section 151, Civil Procedure Code. 
If there is no other remedy, we think that that section will apply in a 
case suc as this. - 


We accordingly refuse to interfere and reject this application 
with costs. 


SULAIMAN, J.—I concur in the proposed order. I would only 
like to add a few words with regard to the cases which have been 
cited before us. In the case of Bipin Behari Shaha v. Abdul 
Barik (°) the learned Judges of the Calcutta High Court considered 
that a second apflication for restoration of a case dismissed for 
default could be treated as an original application for setting aside 
the dismissal. If the decision merely meant that such an application 
for setting aside a dismissal can be filed regardless of the fact that a 
previous application has been dismissed, then all that I would say is 
that that point does not arise before us. If, however, it was intended 
to be laid down that an application for the restoration of an appli- 
cation for setting aside the dismissal does for all purposes come 
under Order IX, then it would be difficult to accept that view, for 
that may give the person whose application is dismissed a right of 

neal under Order XLIII, which is not expressly provided. [n the 
of Chandar Sahat v. Durga Prasad \(*) I have held that no 
ppeal lies. The Patna High Court in the case of Ram gulam 
(1) [1922] 9 O. L. J, 627. 
(2) [1916] I. L. R., 44 Cal., 950. 
(3) [1924] 22 A. L. J. R, 191. 
(4) 22 A. L. J. R., 427. 
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CIVIL Singh v. Sheo Deonarain Singh (*) held that an application foi 
762% restoration of an application under Order IX for sctting aside an ev 
— parte decree, which had been dismissed for default, did not lie under 
GANESH that order. That view is correct But when the learned Judges go 
PRASAD : i 
a on to say that the only remedy open tothe aggrieved party was to 
BHAGELU appeal against the original order made under Order IX, it is difficult _ 
PaM: to accept that view, for it seems to me that there would be a remedy 
Sulaiman, J. by applying to the Court to invoke its inherent jurisdiction to set 
aside the dismissal of that application. Section 151, Civil Procedure 
Code was not considered by those Icarned Judges. I fail to see why 
a Court cannot, on good cause shown, restore an application for 
setting aside a dismissal for default oran ex parte decree, which 
application itself has been dismissed for default. In the case of 
Pitambar Lal v. Dodce Singh (*) it was conceded that Order IX, 
rule g was not applicable to such an application but that application 
was ireated as being itself an original application for setting aside 
the ex parte decree. This last point does not arige in this case. I 
would not say that an application for restoration of.a previous appli- 
cation dismissed for default falls directly under Order IX because 
of the provisions of section 141 but I would say that such an appli- 
cation is entertainable under the inherent jurisdiction which the 
Court possesses under section 151, Civil Procedure Code. It is easy 
to conceive of great hardship if this view is not to be accepted, for 
the dismissal of the application may take place long after the period 
fixed for getting the dismissal of the suit set aside has expired. In 
which case no useful purpose would be served by treating a fresh 
application as being itself an original application under Order IX. 
I am accordingly unable to hold that the Court below had no juris- 
diction in restoring the application or that there has been any material 
irregularity in the exercise of its jurisdiction. | 
Lppiication rejected { 





: [1919] 4 Pat. I. J., 287. 


fy 
(2) [1924] 22 ALL. J R, 191 
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Evidence Act, section 24—Retracted confession, effect and value of 
—Murder—factum of death proved by retracted confession 
only—Dead body not discovered —Sentence, question of. 


} 

| 

| 

The appellant in his confession which he made after due 
warning and caution, admitted that he, along with others, had 

| conspired to murder // while he was returning home from 

| court, that he took a leading part in the murder, and that 

| after beating A/ with lathies and on finding him to be dead, 
threw the body into a deep pool of water. It was also recorded 
in the confession that it was owing to the information which 

| he gave the police that the clothes of the murdered person were 
recovered from this pool. Two months later the appellant 
retracted his confession alleging that he had made it through 
the fear of the police. Apart from this confession there 
was no evidence to establish conclusively that M was in 
faq murdered, the dcad body having never been recovered. 

! The defence had never alleged any reason which might have 

| caused M to disappear and be never heard of again, but, on 
the contrary, there were circumstances which provided a motive 

| for the appellant to kill M. Upon these facts it was /eld 
(per Mears, C. J. and Banerut, J., MUKERJI, J. dissenting on 

the question of sentence): 

| 


(1) that the confession was a genuine confession and no clear 
reason had been made out why it should have been rejected, © 


(2) that the citcumstances of the case and the statement of 
the appellant in his confession that AJ was found to be dead 
sufficiently established the factum of M’s death. 


(3) that recognising that it is the death which constitutes the 
crime and not the recovery of the body, and recognising also 
the excellent reasons given for the failure to find the body, the 
only sentence that should be passed upon the appellant was 
that of death. 


A man of sound mind and full age, who makes a statement 
iu ordinary simple language and has not been the victim of mal- 
pratice, threat or inducement in making such statement, must 
be bound by the language of the statement and by its ordinary 
lain meaning and the act spoken to must be given its legal 
nsequence.—Per Mears, C. J. 


o reject a confession it is not necessary that there should be 
tive proof to establish that the confession had been obtain- 
r use of thieat, persuasion, etc. Anything from a barest 
* Crim, App. No. 356 of 1925. : 

é 
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suspicion to positive evidence would be enough for a confes- 
sion being discarded. A confession in its normal state ıs an 
entirely suspicious article. A retracted confession is worse. 
oe v. Panchkowti Dutt, 1. L. R., 52 Cal., 67 and Queen 
v. Thompson, [1893] L. R, 3 O. B. Div., 12 at 18, referred 
lo, by MUKERJI J. 

It isa perfectly legitimate reason to say that where, asin a 
case like this, the dead body does not appear and the factum 
of death is established by nothing but a retracted confession, 
there is a suitable case where a sentence of transportation 
may be awarded instead of the heavier sentence, If, in acting 
like this, a Judge errs, he errs on the side of prudence alone. 
—Per MUKERJI, J. 

Queen v. Buddruddeen, 11 W. R., 20, Queen-Empress v 
Gharya, 1 L. R., t9 Bom.. 728, Bandhu v, Emperor, 22 A. L. 
J. R., 340, R. Kassinath Dinkar, 8 Bom. H. C. R., 126, re- 
ferred lo. 


APPEAL from a conviction of the Sessions Judge of Farrukhabad. 
Uma Shankar Bajpai and K. N. Laghate, for the appellant. 

G. W. Dillon (Government Advocate), for the Crown. 

The following judgments were delivered :— 


MEARS, C. J.—This is the appeal of Raggha, caste Kurmi, 
age 24, from the conviction of the learned Sessions Judge of#Farrukh 
abad, who on the 21st of April, 1925 sentenced him (Raggha) to 
death in respect of the murder of one Mangli- 


The curious feature about this case, and which rendered it advis- 
able, in my opinion, to seek the assistance of a third Judge, was that 
the body of Mangli was never recovered. 


, The facts can be stated very shortly. There had been a 
long standing quarrel over a piece of lafid in Balipurwa | 
Raggha, with the aid of other people, had forcibly dispossess- 
ed Mangli Mangli had recourse to the courts and on the 
sth of December, 1924, he being the plaintiff in a suit, 
was declared by a judgment on that date to have the right to j 
the possession of this land. That decision, and possibly another 
circumstance connected with Mangli, namely, that he was said 
to have taken a Gadaria woman into his keeping, may have 
made Mangli an object of enmity to a number of people. 
But at all events, Mangli was beyond any question alive 
the afternoon of the 6th of December, and his movements h 
been traced on that day with complete accuracy up to the 
when he was at the village Beta, about a mile distant fr 
home. From that time, when probably it was beginning to 
Mangli has never been seen alive by anybody. No 
returned home, his relatives, after a time, became u 
having learnt of his movements from the court towards 
they began to make a search, and on the 8th of Decemb 

` 
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when the light was failing, Jagan Nath passing along a nala- which 
would be the way which Mangli would take if he were proceeding 
towards his home, found four patches of dried blood. Jagan Nath 
went back and brought another witness. They examined the marks, 
and eventually on that same afternoon they went to the thana and 
made the first information report. Therein they set out that there 
had been the litigation relating to land and the name of Raggha, the 
accused in this case, is the first name suggested as one of the men 
who might be the cause of Mangli’s disappearance. From the 8th 
to the 15th no step was taken. On the 15th the Sub-Inspector 
returned to his thana and commenced his investigation. He having 
seen where the blood stains had been, the blood and the earth 
having been previously collected and sent to the Imperial Serologist, 
the Sub-Inspector called certain suspected persons to appear at the 
nala. Amongst them was Raggha. When Raggha was asked to 
walk across the place, he showed signs of great uneasiness and 
apprehension. Laltu, another suspect, was equally agitated. He is 
not before the Court. The Sub-Inspector thereupon took them 
back to Balipurwa and questioned them Raggha made a statement 
—what that statement was in its term we do not know. Lalta cor- 
roborated the statement with the result that a search was made in a 
large and deep pool in the river Aisan, about 1¢ mile away from the 
place where the marks of blood had been found. A diver having 


been set in and this pool having been dragged, the result was that ` 


various articles of clothing, 4 or 5 ın number, were recovered from 
that pool, and were subsequently satisfactorily proved to have been 
the property of Mangli. 


These articles have been exhibited in this Court, and there can 
be no question that from their appearance they have been bitten 
through and torn and dragged about by crocodiles and possibly by 
smaller creatures Such as turtles One particular garment shows a 
hole of about 2 feet square and the edges of the garments are 
frayed and ragged and show teeth marks. 


Raggha, béing under arrest, was taken on the 17th to Fateh- 


garh, and at 3-30 in the afternoon of that date he appeared before ` 


Mr. Chakravarty, a Magistrate of the first class. When he came 
before Mi. Chakravarty he had alrcady apparently decided to make 
a confession. Very properly Mr. Chakravarty, who has been no 
doubt most rightly described as one of the most experienced 
agistrates in the district, did not immediately record that confes- 
but gave Raggha advice and caution. He eaplained to Raggha 
he was not bound to make any confession, and that if he did 
a confession there was a likelihood tbat it might be used in 
e against him. Now in this court we are all very familiar 
se words, and they may, to some of us, have lost some 
eight and consequence, because we have heard them very 
B ut Raggha was a man brought before the Magistrate 
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and told on that afternoon that there was no need for him to make a 
confession, that the law did not demand it and that if he did confess, 
what he said might be used in evidence against him. The Magis- 
trate having given that caution to Raggha sent him away to think 
the matter over, and did not see him again until 12 o'clock the 
next day. Therefore Raggha had 20 hours in which to 
review his position and to think over what he had been told, free 
from any influence. When he appeared again before Mr. Chakra- 
varty at noon on the 18th, again Mr. Chakravarty cautioned him and 
Raggha said that he wished to make a confession that he was doing 
it freely, that there had been no threat and no inducement, and that 
nobody had told him that if he were to make a confession he would 
be acquitted ; that he was not in any way being forced and that he 
would make a free, full and true confession. 


Now, in my opinion, there is nothing more that human care can 
do, than to talk to a man about to make a confession as the learned 
Magistrate did. The result was that Raggha persisted in his wish 
to make a confession and he made one, which I propose to refer to 
not in its entirety but to extract from it certain passages which I 
consider to be of great importance. I may state that the impression . 
the confession leaves upon me is that Raggha was a very clear 
headed intelligent man, and if any part of the confession need be 
brought forward in truth of it, I will refer to the lines 42 jo 54 on 
page 13 of our printed record where he states the facts with a power 
of compression and clearness as well as a trained advocate could 
do. | 


“ I had 20 bighas of cultivation in Balipurwa. In Asarh 
last Jodha and Mangli sued mein the Civil Court over that 
land. ‘The 3rd of December was fixed for delivery -of judg- 
ment. The judgment was not delivered on that day, but my 
pleaders told me that I would Jose the c@se. ‘The judgment 
was delivered on the Friday following. 1 lost the case. There 
were ten men with me ; they even gave evidence for me. ‘They 
were Permeshri Brahman of Rakha-ka-purwa, Chatar Kurmi, 
of Rakha-ka-purwa, Manna Brahman of Rakha-ka-purwa, ‘ 
Kampta Brahman of Rakha-ka-purwa, Gayadin Kurmi of ‘ 
Bali-ka-purwa, Mangli Kurmi of Bali-ka purwa, Laltu, son of 
Mangli, of Bali ka-purwa, Ishri Kurmi of Bali-ka-purwa, Ruttu 
Kumi of Bali-ka-purwa, Anga Kurmi of Bali-ka-purwa. All 
these ten men were present in court on Wednesday, and on 
Friday only Mangli, accused and I were present, We all elev 
men conspired both on Wednesday and Friday to mur 
Mangli.” 













As will be seen there appears what may be a pry 
mistake in the use of the word ‘ aecused’ after Manglt 
of the word “ deceased”. I am impressed by th 
of that statement. Now the confession makes it 
clear that Raggha took a leading pat in thj 
He started to track ` Mangli, deceased, who we 
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Mian. lIc and another lollowed him from Sarai Mian to Behta and 
met the other nine men ata nala, a distance of 3/4ths of a mile 
trom Balipurwa. They gave to them the information that Mangli 
was near at hand in Balipurwa, and then they lay in wait. The 
confession shows that this man was such a close participant in the 
murder that a dhoti which he had used as head-dress was “spattered” 
vyer with blood. 


The confession also records that it was owing to the information 
which he gave the police that the clothes were recovered from this 
deep pool one and a half m:les away from the scene of the attack. 
Now I have intentionally Jeft out for the moment the story of what 
is said to be the murder. The accused describes the assault in 
this way :— 

“ Mangli, deceased, artived al the said nala when it was 
dark. As soon as he got down the nala, Puttu hit him hard 
with a lathi. Mangli, deceased, cried out and ran. The others 
then followed him and caught hold of him. Puttu and I were 
on the other side of the nala, They dragged Mangli, deceased, 
zo or 25 paces to the east and beat him very badly with lathies, 
Village Bahadurpur is at a distance of g or 10 fields from that 
place. ‘There was heard some noise there. Thereupon we left 
Mangli, deceased, lying there and tan away. We came back 
there two hours after. On our return we found that Mangli 
wa dead. We tied up the dead body of Mangli in his dhussa 
(wrapper). ‘There were some articles in his jhola (bag), such 

© as lota, String, shoes, etc. ‘There was also his lathi. We took 
the dead body and the said articles and went to the river. We 
loaded the jhola (bag) and the dhussa (wrapper) with earth 
and threw them into a kund (deep place ın the river). We also 
threw the lathi into the river which floated away. ” 


Coiroboration of this confession is to be found in the fact that the 
place where Raggfia said the clothes had been thrown, in fact proved 
to be the place. When the clothes were brought to the surface 
they were found to have been at one time loaded with sand, and 
indeed the sand was stil] in them. It happened that the search 
proved unavailing in so faras the finding of any trace of the body 
of Mangli, and that is the circumstance which has been spoken of 
as creating a difficulty in the case. 


The circumstances, apart from the confession, which point to 
angli having met his death, have been summarised by Mr. Dillon, 
d he points out that Mangli was last seen on the afternoon of the 
of December within a mile of his house and half a mile from 
Ja and ata point whe ordinary course he would have 
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to us in this Court, showed beyond any doubt that “something edible” 
had been wrapped ın those clothes, something which would appeal to 
crocodiles. There is evidence that ciocodiles and alligators lived 
in this river. 
On the 18th of February Raggha withdrew the confession and 
said : 
“ I made such confession through the fear of the darogahji. 
Darogahji caused me to be in water till midnight, and caused 
my dhoti to be removed, and both my hands to be tied tu a 
cot. This was why 1 made the confession. I made the con- 
fession as I was asked by the darogahji to do so’’, 


When the darogah was in the box, not a single question of any 
kind was put to him in cross-examination, to suggest that he had done 
any of these monstrously improper things, or that he had done any- 
thing at all in violation of his duty. One knows the common 
argument that is used when one points out the omission. It is that 
the darogah would have denied it. The answer to thatis that if 
you are going to charge a man with such conduct, you ought to give 
him an opportunity of explanation by putting the charge definitcly 
to him The darogah might have been able to prove that three 
or four persons were throughout in the company of the darogah 
and the accused throughout the time, or the darogah might have 
been able to prove convincingly that his interview with thg accused 
lasted only a few minutes. Ram Dayal, who has come forward 
says that the Sub-Inspector shouted at him and threatened chim. 
That was not followed up and one does not know when that was 
supposed to have been done, but there is nothing to prove the 
suggestion that the man was put into water till midnight. I do 
hot accept this statement of the accused in the slightest degree, 
any more than I accept the grounds of appeal which were furnished 
to this Court in which the darogah is said to*have told him that 
if he did what the darogah advised, he would be made a witness 
for the Crown, and thus be acquitted. 


In these cases of confession whenever one wishes to draw the 
ordinary inference from the plain statements of the accused, one 
is invariably told that he is “only an ignorant villager’. “Ignorant 
villagers” give evidence in Civil Courts with great acumen, they 
carry on agriculture or village trade with success, they are units 
in the normal village life and take a greater or less degree of interes 
in affairs, local, provincial and national I think “ ignorant villager, 
is a misnomer and that whatever useful function that phrase 
haye served in influencing courty im the past, its range ought 
opin 
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of the nature referred to in sec. 24 of the Evidence Act, no improper 
conduct of anybody, but that the man of his own motion madea 
confession, I am of opinion that, if that confession can legally be 
receivable in evidence and is corroborated, the plain simple meaning 
of the words used by him must have their full and proper signi- 
ficance, and the act spoken to be given its legal consequence 
dissent entirely from the view that when an ordinary villager says 
that he hit a man on the head with a lathi that those words are 
not to be given the weight which would be attached to them if 
they issued from the lips of an educated man, provided always, as 
I have said, that the man has not been the victim of malpractice, 
threat or inducement in making such statements. People must be 
responsible for what they say as well as what they do. 


This case furnishes a most excellent illustration of what I mean, 
and I need seek no other. The principal questions we have got 
to consider in this case are was Mangli killed on the evining Of 
the 6th of December in such circumstances as to constitute a murder. 
If so, was the accused one of the murderers? The first essential 

___is-that-we.must be satisfied that Mangli was a dead man on the even- 
ing of the 6th of December. I have already mentioned the various 
circumstances that Mr. Dillon points out as being indicative of 
the death of Mangli. When we come to the confession of Raggha, 
we find ®hat he says: “On our return we found that Mangli was 
dead.” He then described how the body was carried away to the 
pool and how disposed of. How can Government or the work of 
these Courts be carried on in any degree satisfactorily if we are 
to say that a statement of that simple kind, given under circum- 
stances of the gravest solemnity, is not to be accepted as of well 
understood import by the man who uttered it? He may of course 
be wrong in his inference that Mangli was dead, but his confession 
must at least be taken against him to the extent that he believed 
Mangli to be dead. I believe Raggha when he says that there 
was a quarrel of long standing, that there was litigation ending 
adversely to him, that he tracked out Mangli, that he gave informa- 
tion to the other persons, that there was a general agreement to 
murder him. I accept the way in which he describes the assault, the 
dispersal of the assailants because they believed that the villagers of 

Bahadurpur were aroused. I accept the fact that they returned 

to Mangli—and I certainly accept his statement that eventually 
angl was found to be dead. I also accept the story as to what 
ned subsequently. 


these circumstances what is the position ? Why should not the 

consequences follow Here we have a brutal murder, perpe- 

doubtedly by a considerable number of persons ; atall events, 

e enough men to enable them to carry the body 14 miles. 

as struck down, dragged, beaten and eventually found to be 

eis, as far as J can sec, no extenuating circumstance 
f 
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whatever. Raggha was a participant in the matter from the begin- 
ning, the known object of it being to kill Manglı. 


It is said by Mr. Laghate that we should not pass the sentence 
oí death but should pass the lesser sentence of transportation for 
life. Why? If one is satisfied that murder was committed, why 
should not the appropriate punishment follow ? It isthe murder 
which is the thing to be regarded, that is to say, the kiling of a 
human being by one or more human beings without just cause or 
excuse. Itis not the finding of the body. The absence of the 
body is a circumstance which makes it necessary to proceed with 
care and caution. But I say that in every case of murder one has 
to proceed with the greatest care and caution, and one must never 
confirma sentence of death, unless one feels completely satisfied 
about it. If there is such an element of doubt as to render a Judge 
in the least degree uneasy of mind, the proper course is not to 
change the nature of sentence, from death to transpoitation for life, 
but to acquit the man altogether. Having myself not the slightest 
degree of uneasy feeling about this matter, I believe it is my posi- 
tive duty in the circumstances to accept the plain definite unquall- 
fied statement of Raggha “ on our return we found that Manal was 
dead”. Believing it to be my duty to accept that, recognising that 
itis the death which constitutes the crime, and not the recovery of 
the body, and recognising also the excellent reasons which have been 
given for the failure to find the body, I am of opinion that the 
decision of the learned Sessions Judge was in every way correct, 
and that he passed upon Raggha the only sentence that should 
have been passecl, namely, that of death. In these circumstances 
my opinion is that the decision of the learned Sessions Judge should 
be confirmed, and that the sentence of death passed upon Raggha 
should be duly carried out. 


BANERJI, J.—Three points arise in this case. The first is was 
Mangli killed on the 6th of December. The second is was Raggha 
one of the persons responsible for the murder of Mangli The third 
is which of the two sentences, namely, death or transportation for 
life, is the proper sentence in this case. 


It has been proved by the evidence of Laltu and Jagan Nath 
that on the 5th of December Mangli came back to his house and 
informed his brother and relations that he had won the case against 
Raggha and that he was going the next day to deposit in Cour 
the costs of execution. Laltu and Jagan Nath say that ont 
morning of the 6th Mangli left his house with a certain numb 
articles and with some money, for the purpose of getting the 
he had obtained against Raggha executed. We have the e 
of Ram Narain to prove that Mangli was seen on the way 
house to the Court, and it has been proved beyond all 
doubt that Mangli was in Court, that he identified one 
Court of the Munsif where Mullu had a case which was 








> 
VOL. XXIII] IMIGH COURT . 829 


It is further proved by the two clerks of the pleader Jogeshar 
Prasad that Mangh deposited Rs. 24 for executing the decree which 
he had obtained against Raggha forthwith. The next we hear of 
Mangli is from Mullu, who says that he left the Court at about 4 
o'clock and he was followed by Mangli. They came together to 
Behta and theie they parted, Mangli going in the direction of his 
house in Balipurwa and Mullu to hig house. That was when Mangli 
was last seen. It is not suggested anywhere by the defence that 
there was any object or reason why Mangli should have disappeared 
without leaving any trace. It is not suggested that there were wild 
animals prowling about the jungles, which could have eaten up Mangli. 
Lallu went and made a report at the police station on the night of 
the 8th of December where he not only described the enmity he 
had with Raggha but also gave details of the searchhe had made, 
the information which he had got from Mullu, and described the 
clothes that Mangli had on him. It is not controverted that in 
consequence of the report the head constable proceeded to a 
spot near a nala which was between Behta and Balipurwa, 
and which Mangli would have had to cross if he was going 
to Balipurwa where his home was. The head _ constabic 
proves that several patches of blood stained mud was found there. 
The blood stains have been proved to contain human blood. We 
hear nothing further until the 15th of December when the Sub-Ins- 
pector cme on the scence. The Sub-Inspector tells us that he made 
enquiries in the village, took the statement of Mullu, and then took 
the persons mentioned in the first report as suspects to the scene of 
occurrence, where the blood patches were found, and on account of 
the suspicious conduct of two of the persons, Raggha and Lallu, he 
arrested them. Raggha made some statements to the Sub-Inspector, 
and in consequence of that statement the Sub-Inspector, Raggha 
and some witnesseg proceeded toa place 1+ miles from the nala, 
where the blood had been found, and there in the presence of wit- 
nesses Raggha said he would show the place where the body and 
the clothes had been thrown. Raggha showed the place where the 
body had been put down, the place where earth had been taken from, 
the position in the river where the body had been thrown. He 
said the earth had been takenin order that it might be put in the 
clothes to prevent the body from floating. There was a hole showing 
where the earth had been taken from. In the presence of Lalman, 
he mukhia, Raggha showed the pool in which the body had been 
rown, and certain articles which have been put up as exhibits in 
case, were found in the pool, and it has been proved beyond 
that those articles belonged to Mangli and that Mangli had 
the morning of the murder. 


of opinion that this is sufficient to prove that Maneli is 
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doubt in my mind that Raggha was one of those persons who was 
responsible for the death of Mangli. Itis proved beyond all doubt 
that early in July Raggha came back to this village and forcibly took 
possession of 20 bighas of land, which has been found by a Court of 
competent jurisdiction to be that of Mangli but which Raggha still 
persists in calling “ my occupancy holding ” in the petition which 
he has submitted to this court. It isnot shown that Raggha had 
ample means, or funds, and that these 20 bighas meant nothing to 
him. It is unusual to find that a villager would execute his decree 
the day after he obtained it, and in this case we find that Mangli 
intended and did intend to execute his decree forthwith. Mangli 
had not taken the law into his own hands in trying to forcibly eject 
Raggha, a state of things which we ordinarily find when a man takes 
forcible possession of another's land. So that Raggha had not only 
a motive buta very good motive for getting rid of Mangli. He 
was exasperated at this, and it is not at all surprising to me that 
he would conspire with others to kill Mangli. The only evidence 
which conclusively shows the guilt of Ragghais his own confession. 
I must state that the confession as recorded by Chakravarty was re- 
corded with much greater care than is ordinarily done. It is proved 
beyond all doubt that Raggha was sent back from the Magistrate’s 
Court to the Jail, and not in the custody of the Sub-Inspector who 
was investigating the case, on the day when he was first put up be- 
fore the Magistrate for his confession to be recorded. Ratgha was 
brought back at 12 o'clock from the Jail, and I cannot lose sight of 
the fact that the policeman, who must have been in charge of Raggha, 
could not have been the policeman of the police station concerned 
with the investigation of the case. Although various pleas have 
been urged by Mr. Laghate on behalf of the accused to show that 
this confession must be held to have been brought about by ‘some 
inducement, I cannot find anything from the recgrd to suggest any 
act by any of the policemen concerned which I would call suspicious 
and unless and until I am of opinion that something suspicious had 
been done, I cannot wipe out the confession which I believe taken 
with other evidence, shows to me that Raggha was one of the persons 
concerned in the murder of Mangli, and that he was one of the chief 
offenders in the case. Nothing has been shown to suggest that any- 
body else in the village hada greater motive than Raggha to kill 
Mangli. Nothing has been shown why I should assume that Raggha 
had takena minor part in the killing when he had the greates 
motive for the killing. 


The last pointis whatis a suitable sentence to pass under 
circumstances of this case. If I had the slightest doubt as 
guilt of Raggha, I would certainly give the benefit of it, an 
him to be acquitted. I have none. There are no circums 
this case, such as an act of Mangli which had been of great 
to Raggha, or an act of Mangli although legal yet mo 
or such provocation by Mangli which might not com 
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definition of grave and sudden provocation but provocation as under- 
stood in the ordinary language, I would give Raggha a lesser sentence. 
I have no hesitation in agreeing to confirm the sentence of death 
passed upon Raggha. 


MUKERJI, J—I have the misfortune to differ slightly from the 
judgments that have just been delivered in the case. 


The facts of the case have already been given and I will state 
only so much as may have a direct bearing on what I am going 
to say. 


About 11 to 12 years ago one Murli died and there was a dispute 
about the property held by him (some lands) between the appellant's 
father Jhunni and the deceased Mangli and his brothers. There 
was a litigation in which the appellant’s father lost. The father and 
son then left the village and went to live in the adjoining district of 
Cawnpore. In July 1924, apparently on the invitation of some of 
the people of the village Bali-ka-purwa, in which Murli lived, the 
appellant came there and tried to recover by force possession over 
the property which had been lost in suit by his father. Mangli, the 


deceased, lodged a complaint before the Police and filed a civil suit. , 


The suit succeeded on the 5th of December, 1924. On the 3rd of 
December, 1924 the appellant knew that he was going to lose the 


case although the judgment had not yet been delivered. On the . 


morning* of the 6th of December the deceased went to the place 


where the Munsifi was situated, vis., Sarai Miran, with a view to hand ` 


over the costs of execution lo his counsel. It appears, on the con- 
fession of the appellant, that he also followed Mangli apparently with 
a view to see what he was doing. It has been definitely established 
that Mangli went back homewards towards the evening and arrived 
as far as the village of Behta. There he tooka little rest at the 
house of the witness Ram Narain and then started for home. There 
is no evidence, apart from confession of the appellant, as to what 
happened to Mangli after that. The witness Mullu who had seen 
the deceased at Sara: Miran on the 6th of December asked casually 
the deceased’s brother Lalu where the deceased was. He was in- 
formed that the deceased had not come back. Mullu told Lalu that 
the two had left Behta together each on his way home. This caused 
some anxiety in the minds of Lalu and his brothers and a search 
was made. Onthe evening of Sunday, the 8th of December, some 
blood marks were found beside the foot-path that led from Behta 
o Bali-ka-purwa and it was suspected that Mangli had been murdered. 
report was accordingly lodged at the thana at & p. m. on the Sth 
Yecember. A head constable was in charge of the thana. Ile 

se went to the spot and, collected what blood marks were to be 

on the spot It appears that between the gth and 14th of 

er nothing further was done. On the 15th of December 
ispector appeared on the scene (he was away between the 

he 14th of December) and started investigation. In the 
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first information report certain names had been mentioned and 
among them was prominently the name oi the appellant. The Sub- 
Inspector collected the people who had been mentioned in the report 
and tried a sort of experiment in order to guess which of them, if 
any, took part in the murder. He thought that one Laltu and the 
appellant Raggha showed some signs of nervousness and he got 
them arrested. Then, says the Sub-Inspector, some information was 
furnished by the appellant and on foot of that information a deep 
place in the bed of the river Aisan was dragged and clothes and 
other articles, which were subsequently identified as the property 
of the deceased, were recovered. The appellant was sent, on the 
ground that he was inclined to make a statement, to the head- 
quarters and he arrived there on the 17th of December, 1924. He 
was placed before a Magistrate who took the precaution of sending 
the appellant back into the jail custedy with the idea that he 
should think over the matter before he made any statement. The 
appellant was produced before the Magistrate on the 18th of Decem- 
ber and he made a long statement which has been accepted by my 
learned brothers and mysclf as substantially a correct statement of 
facts. The appellant stated the facts including the litigation that 
had taken place between the appellant and the deceased and his 
brother. He mentioned certain persons who, be said, had taken 


part in the murder and added that he handed a dhoti which had blood 
stains to the Sub-Inspector. d 


It has been conceded that apart from the confession of the 
appellant, there is not enough evidence to show that the appellant 
was concerned in the murder of Mangli. Apart from the confession, 
there is no evidence to establish conclusively that Murli was in fact 
murdered. On the question of conviction I am quite satisfied that 
therc is no clear reason to reject the confession of the appellant, he 
having failed to raise in my mind any doubt as f the genuineness 
of such contession. I hold with my Lord Cire Jusrice and my 
brother BANERJI that the appellant was piesent at the time of 
murder, that he was one of the persons who had planned the murder 
and that he is guilty under section 302 of the Indian Penal Code 
read at least with section 114 of the same Code 


The point on which I have the misfortune to diffe is the question 
of sentence. What I am going to say must not be taken asa iule 
laid down for all cases irrespective of the facts of the present case 
Indeed it is always dangerous fora Judge to attempt to lay dow: 
a rule of law for the decision of a case, the facts of which are n 
before him, and I am not going to do anything like that. In 
circumstances of the present case, in my opinion, sentence of 
portation for life ts the only suitable sentence and my reaso 
these. 

As already stated, the conviction of the appellant 
though not entirely, based on the confession of the appell 
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[ession ina criminal case is another name for admission in a civil 
case. Both are dealt with in the Evidence Act and under section 31 
of that Act an admission is nol conclusive. Indeed so far as a 
confession goes, a special section has been enacted in the Act. It is 
section 24. The language used will show that to reject a confession 
itis not necessary that therc should be positive proof to establish 
that the confession has been obtained by use of threat, persuasion, 
etc. It has been held in many cases, the last case on the point may 
be quoted as Emperor y Panchkowri Dutt (*), that anything from 
a barest suspicion to positive evidence would be enough for a con- 
fession being discarded. The weight, therefore, that has to be 
attached to a confession, in the view of the legislature, is small. 
Such is all the more the case where, as in this case, the confession 
was withdrawn at the earliest possible opportunity. The reason for 
the rule is not far to scek. It is difficult indeed to believe why a 
person accused of a guilt should confess at all without some undue 
inducement even if he be really guilty of the charge that has been 
brought against him. He does everything that lies in his power to 
conceal the crime he is going to commit. He takes all possible 
precaution to make the result of his action disappear and irrecover- 
able. Under the circumstances, it is difficult to believe why a man 
should confess at all unless he has some inducement. There arc 
indeed some cases in which a man would be so very careless of his 
life and “his determinatiofi so strong that he would, after committing 
the crime, himself go to the authorities and give himself up and 
hand over the instrument of the crime. But such cases arc rare. 
In the majority of cases a culprit tries his best to hide his crime 
and to escape punishment In this particular case, it will be noticed, 
cyery attempt was made to do away with the dead body. The 
appellant did not appear before the Sub-Inspector till several days 
had elapsed between the murder and the appearance of the Sub- 
Inspector on the spot Under the circumstances, the confession of 
the accused person is not a thing which is entirely normal. I must not 
be misunderstood, and I dw not for a moment suggest that there is 
anything on the record which shows that the confession should be 
rejected in accordance with section 24 of the Indian l‘vidence Act. 
If that had been the case, I would have acquitted the man entirely. 
But what 1 do mean to say is this, that a confession in its normal 
state, is an entirely suspicious article. A retracted confession is 
worse. The language which ıs oft quoted of Mr. Justice CAVE, 

the case of Queen v. Thompson (*), will bear repetition Mr. 

STICE CAVE delivered himself as follows :— 


` 


“ I would add that for my part I always suspect these con- 
fessions which are supposed to be the offspring of penitence 
wud remorse, and which nevertheless are repudiated by the 
risoner at the tial. It is temarkable that it is of very rare 


(1) I L.R., 52 Cal., 67 at 83 and 8&4- 
(2) [1893] L. R., 2 Q. B. Dw., 12 at 18 
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occurrence for evidence of a confession to be given when the 
proof of the prisoner’s guilt is otherwise clear and satisfactory; 
but when it is not clear and satisfactory the prisoner is not 
unfrequently alleged to have been seized with the desire born 
of penitence and remorse to supplement it with a confession ;— 
a desire which vanishes as soon as he appears in a court of 
justice,” 

If this could be said of a country like England where the Police 
is by far more efficient than here in India, where the people are by 
far more literate than the people in India, what 1s to be said of a 
country like this ? It is true that under the Evidence Act it is for 
the accused person to show by something that there are reasons to 
discredit his confession. But, is it possible for an accused person 
to be in a position, in majority of cases, to show anything like that ? 
He is arrested and placed before a man in authority, usually a Sub- 
Inspector of Police Nobody, connected with the accused person, 
is allowed to approach the place where he is kept. Those, in whose 
presence the Sub-Inspector talks to him or deals with him, are per- 
sons who would not come forward to give evidence of the talk that 
took place betwecn the accused person and the police officer or of 
the treatment meted out to him. What evidence, then, can be 
brought forward by the person in the position of an accused person, 
to prove that his confession is due to something which was told to 
him by the Sub-Inspector or to the treatment received by him. 
Few would accept his bare word of mouth. It is said that the fact 
that the accused person confesses before a Magistrate, after due 
warning, should be enough for the acceptance of the confession. I 
entirely agree and that is the law. But we cannot lose sight of the 
fact that, assuming that a prisoner had been induced to confess, he 
will not unlikely assure the Magistrate that his confession was 
voluntary, knowing that he will leave the Magistrate’s presence in 
the custody of the police and remain in their custody for many days 
to come. Sec remarks of WESTROPP, C. J. in R. Kassinath Dinkar 
C). That being the position of a person confessing, I would not 
place more weight on a confession than it would reasonably bear. I 
may here point out that it was held by two learned Judges of the 
Bombay High Court that the use to be made of a confession is 
really a matter of prudence rather than of law. See Queen-Em press 
v. Gharya (*)- It is this idea of prudence that dictates to me that, 
in this particular case, the sentence to be passed is to be lesser of 
the two sentences prescribed by the law. 


I have already stated and I need not repeat that I am perfe 
satistied that the appellant took part in the plot and was preser 
the time of murder. I may further adg that there is no reaso 
doubt in my mind as to what I have already stated. If there 
any reasonable doubt the appellant would have been acquit 
me. But there are degrees of doubt and there is no harm ; 

(1) 8 Bom. H. C. R., 126. (2) I. L. R„ı 
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cautious. On certain facts, a man may be quite prepared to risk a 
sum of Rs. 500 but when it comes to risking a sum of Rs. 5,000 he 
may, very well, be cautious and not act on them. If the sentence 
of death were the only sentence awardable under the law, I would 
have been obliged to pass that sentence ọn the appellant. But in 
this particular case, the factum of death of Mangli is proved by the 
retracted confession of the appellant alone and by no other substan- 
tial evidence. The fact that the clothes were recovered from the 
water does not necessarily prove that Mangli’s dead body was con- 
signed into the water. There are at least four cases in the books 
in which it has been held that the lighter sentence might be passed 
where the dead body of the person alleged to have died is not 
forthcoming or where the facts werc not quite clear. One of these 
cases is to be found in Queen v. Buddruddeen (*). In the case quoted 
before, viz., Queen-Empress v. Gharya (°) the Judges JARDINE and 
RANADE accepted an appeal from an acquittal but passed the 
sentence of transportation and one of the grounds given was that @// 
the facts of the case were not clear. Again, in a case the full 
report of which is unfortunately not available, but which will be found 
mentioned at pp. 660 and 661 of Ratan Lal’s Law of Crimes, 8th 
edition, two learned Judges of the Bombay High Court convicted 
the accused person before them of the offence of attempted murder, 
where the body of a child of two was thrown into a heavy river. 
Again, iwthis very court, so late as last year, two learned Judges, 
in Bandiu'y Emperor (È), held that where the dead \pody was not 
recovered, the crime was one of attempted murder onl} The cir- 
cumstances of this Jast mentioned case were briefly these. ~ A man 
was beaten till he became unconscious. [Je was dragged along the 
ground and taken towards the river. The man was never again 
seen alive. The probabilities were that the body of the man had 


been thrown into. the river. As I understand the judgment, the _ 


dead body not being forthcoming, and, therefore, the factum of death 
not being absolutely certain, the learned Judges thought that a 
sentence of transportation for life, under the charge of attempted 
murder, would be the safer sentence to pass. It will be perhaps 
said that they were more logical than I am. But I would further 
explain the reason of the view that I take. 


I have already mentioned that the amount of doubt that arises 
in the mind of a man may be of different degrees. Itis only when 
there is a reasonable doubt about the guilt of an accused person that 

eis entitled to an acquittal. Doubts will always arise in human 
nd, but all doubts are not entitled to respect. There may be, as 
is case in my mind, a doubt which is less than a reasonable 
t, but which still is a doybt that is entitled to respect and which 
‘led to ask me to be cautious in passing the sentence. I need 
te again the judgment of the Bombay High Court where it 

1 W. R., 20. (2) I. L. R., 19 Bom, 728. 

(3) [1924] 22 A. L., J. R., 340. 
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CRIMINAL was said that the amount of weight to be attached to a confession 


————— 


1925 is really a matter of prudence than of law. 


pace ua Under section 302 of the Indian Penal Code two sentences are 
vy, provided, for a case of murder, vés., the capital sentence and that 
EMPEROR. of transportation [or life. Section 367 of the Criminal Procedure 
Mukerji, 7 Code enacts that where in a case of murder the court does not pass 
a sentence of death it is for it to explain the reasons. I think ıt is a 
perfectly legitimate reason to say that where, as in a case like this, 
the dead body does not appear and the factum of death is established 
by nothing but a retracted confession, there is a suitable case where 
a sentence of transportation may be awarded instead of the heavier 
sentence. If, in acting like this, a Judge errs, he errs on the side 

of prudence alone. 





For reasons given above, I would convict the appellant under 
section 302 of the Indian Penal Code read with section 114 of the 
game Code and sentence him to transportation [or life. 


By THE CouRT.—The order of the court is that the conviction 
by the Sessions Judge be confirmed and sentence of death be carried 
out tn accordance with law. 


I 


Conwiction confirmed. 








CIVIL Pa AMAR SINGH (Decree-holder) 
Fen al VEFSUS 
May, va RAM DEI (Judgment-debtor) .” 
Civil Procedure Code, Order 21, rule 2 (3)—A pplication for exc- 
Boys, J. ~ cution, whether time-barred—Payiment towaeds satisfaction of 





BANERJI, J decree within three years from date of decree— Certification of, 
after such pertod—Effect of, on question of limitation—IVhen 
certificate valid and tn time—Liumiation Act, section 20 und 
Art, 18i—Payment, date of, when payment actually made and 
not when certified. 


On 10th April, 1920 the decree-holder obtained a final decree 
for Rs. 2,338 on a mortgage. On 6th April, 1923 he was said 
to. have received Rs. 50 from the judgment-debtor towards 
satisfaction of the decree. On 3rd July, 1g23 the decree holder 
applied, under Order 21, 1ule 2, certifying the payment o’ 
Rs. 50 and this was duly recorded by the Court, On 1 
September, 1923 the decree-holder applied for execution, 
Lower Courts summarily rejected this application on the gr 
that it was barred by limitationein that payment was cer' 
under Order 21, rule 2 after the period of three years fr 
date of the decree and that the “certification canno 
the decree’’, 

* E. S. A. No. 1376 of 1924. 
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Held, setting aside the oiders of thecoutts below, thatthe 
certifying of the payment befoiethe application for execution 
sufficed to remove the bar contained in Order 21, rule 2 (3) and 
to make it necessary for the trial cout to take evidence in regard 
to the payment, if it was denied, and, if it was admitted or denied 
and proved, to determine the effect of such payment in view 
of section 20 of the Limitation Act. It was not necessary for 
the purposes of this case to determine whether or not Art, 181 
of the Limitation Act was applicable for, even if it was appli- 


cable, the certifying was, in this case, within three years of 
the payment. 


Held, further, that assuming that the alleged payment was 
made on 6th April, 1923, a certification of that payment on 
3rd July, 1923 was not barred by any law of limitation; that 
the certification was, therefore, a valid certification; and 
that, assuming the payment to have been made on 6th April, 
1923, any effect which it might have by reason of section 20 
of the Limitation Act would be the effect of a payment made 
on 6th April, 1923 and not asif madeon the date of certi- 
fication, 3rd July, 1923. Gokul Chand v. Bhika, [1914] 12 A, 
L. J. R., 387, Bhajan Lal v. Cheda Lal, [1914] 12 A. L. J. R., 
825, Chatiar Singh v. Amir Singh, [1916] I. 1. R., 38 All., 
204, Baty Nath v. Panna Lal, [1924] 22 A. L. J. R., 581, 
Jatindra Kumar Das v. Gagan Chandra Pal, [1918] L L. R., 
46 Cal., 22, Pandurang Balkrishna Golvankar v. Jagya Bhau 
Bhagat, [1920] I. L, R., 45 Bom.91 and Masilamani Mudaliar 
v. Sethuswami Ayyar, [1916] I. L. R., 41 Mad., 251, referred 
to and [discussed. Jatindra Kumar v, Gagan Chandra Pal, 
[1918] I. L. R., 46 Cal.. 22, approved. 


EXECUTION SECOND APPEAL from a decree of J. H. CUMING 
Ksq., Additional Judge of Saharanpur, confirming a decree of BABU 
GOVIND SARuP MATHUR, Subordinate Judge. 


S. A. Haidar, tor the appeliant. 
Kailas Chandra Mital, for the respondent. 
The judgment of the Court was delivered by 


Boys, J.—In this case on the roth of Apnl, 1920 the decree- 
holder obtained a final decree for Rs. 2,338 ona mortgage. On 
the 6th of April, 1923 the decree-holder is said to have received 
Rs. 50 from the judgment-debto: towards satisfaction of the decree. 
n the 3rd of July, 1923 the decree-holder applied, under Order 21, 
le 2 certifying the payment of Rs. 50, and this was duly recorded 
e court On the 19th of September, 1923 the decree-holder 
d for execution. Without issuing notice to the judgment: 
the first court summarily rejected the application as barred 
lion. It will be seen that the date of the alleged payment 
was a few days within the period of limitation, whereas 
te was some three months after the period of three years 
TOA R 
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Boys, J. 


Civil 


1925 


— ee 


AMAR 
SINGH 


v. 
RAM DEI. 





Boys, J. 


(d 

838 TIGH COURT [A. L. J. R. 
from the date of the decrce had expired. The first court then held 
that the application for execution was barred by limitation in that 
payment was certified under Order 21, rule 2 after the period of 
three years from the date of the decree, and that the “ certification 
cannot revive the decree”. The lower appellate court, relying 
upon the case of Bhajan Lal v. Cheda Lal (Ç), dismissed the 
appeal. 


The question for final decision in the case will be whether the 
application for execution was barred by limitation and the preliminary 
questions that we have to decide may be stated as follows :— (1) 
Assuming that a payment has been made within three years of the 
last starting point of limitation for the execution application, (in this 
case the date of the final decree) must that payment, in order to 
avoid exclusion from recognition by the terms of Order 21, rule 
2 (3), be certified under rule 2 within any particular period of 
limitation? (2) If the answer is in the affirmative, (a) does 
the period of limitation for the certification commence from the 
last starting point for the execution application or from the date 
of the payment? and (4) was the certification within the period ? 
(3) If the certification was not barred by any rule of limitation, 
does the certification make the payment entitled to recognition as a 
payment made on the date on which it was actually made or as a 
payment made on the date when it was certified ? j 


We have endeavoured to state these questions ın unmistakeable 
terms because it appears to us that the ruling of this Court by which 
the lower appellate court has considered itself bound has been mis- 
understood not only by that court, but that that case and others of 
this Court to which we shall refer, have been misappreciated in 
several subsequent cases of other High Courts. 


It is necessary to be clear that there are two distinct aspects of 
the law of limitation to be distinguished, namely, the law of limi- 
tation, if any, applicable to the certification of a payment and the 
law of limitation applicable to an application for execution. We shall 
have at present to discuss only the law of limitation, if any, appli 
cable to certification. If we find that there is no impediment in 
the way of certification, the materials before us are not complete for 
a decision as to whether the application for execution is within the 
period of limitation applicable to applications for execution. The 
case will for that purpose, should the necessity arise, have to 
remanded for findings as to whether a payment was in fact mad 
if so, on what date, and was the payment, if made, such as to 
titute within the meaning of section 20 of the Limitation Act a 
starting point for limitation so as to make the present appli 
for execution within time At present the only finding by t 
courts has been that the certification could not be made. 


(1) [1914] 12 A. L. Je R, 825. 
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We have been referred to several cases of this Court: Gokul 
Chand v. Bhika ('), Bhajan Lal v. Cheda Lal (°), Chattar Singh 
v. Amir Singh (°), Bai Nath vy. Panna Lal ($). We do not 
consider that any of these Cases are material to the point that we 
have to decide. The certification set up and the validity of which 
is questioned may be prior to, contemporaneous with the part of, or 
subsequent to the application for @xecution. In the case before 
us it was prior, in the cases to which we have just referred, it was 
contemporaneous, and in 52 I. C., 804 it was subsequent. It is clear 
that there is a difference between the practice in this Court and that 
of some other courts, including that of Calcutta, in the matter of 
whether an application under Order 21, rule 2 (1) must be made by 
a separate and prior proceeding to an application for execution or 
whether it can form part of and be contemporaneous with the 
application for execution, and whether the manner of making it must 
be in any particular form. We are not concerned here with this 
difference in practice. It is clear thatin the present case application 
under Order 21, rule 2 (1) was made by a distinct and prior 
proceeding. All that was held in the cases of this Court, to which 
we have referred, was that because there ior and separate 
proceeding, there was in fact no certificate such \as is required. 
The question, therefore, of limitation did not 
On the ether hand, we have on behalf tof the ap 
referred to Jatindra Kumar Das v. Gugan Chas 
Pandurang Balkrishna Golvankar v. Jagya Bhau Bhag 
Masilamani Mudaliar v. Sethuswami Ayyar (). The cas 
Masilamani Mudaliar v. Sethuswami Ayyar (") has no bearing o 
the question before us. The court decided merely that a contem- 
poraneous certifying was a .good certification within Order 21 ; 
rule 2 (1) and remanded the case for a finding as to whether a 
payment had in fact been made; and, if so, whether it operated to 
save limitation. The finding, on remand, was that no payment had 
been made and that concluded the matter. Very similar was the case 
of Pandurang Balkrishna Golvankar vy. Jagya Bhau Bhagat (°). 









The case of Jatindra Kumar Das y. Gagan Chandra Pal (°) is, 
however, directly in point and in favour of the decree-holder. It was 
held that the alleged payment being within three years of the date of 
the decree and the application under Order 21, rule 2 (1) being again 
vithin three years from the date of payment, the decree-holder would 

ve a fresh starting point for limitation. The case was, therefore, 
anded for evidence to be taken as to the payment. To the same 
is the case reported in 29 M. L. J., 669, 31 I. C., 318. 


[1914] 12 A. L. J. R., 387. (2) [19t4] 12 A. L. J. R., Bae, 
1916) I L. Ru, 38 All, 204. ° (4) [1924} 22 A. L. J. R., 581. 
918] I. L. R., 46 Cal., 22. (6) [1920] I. L. R., 45 Bom., 91. 


(7) [1916] I. L. By, 41 Mad., 251. 
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On behalf of the respondent reliance was placed, without 
any justification, on 30 I C., 51. We say “ without justification ” 
for though the case is in respondent’s favour, the two learned Judges 
who decided it themselyes repudiated it later in the case reported in 
52 I. C., 804. We have no hesitation in holding that the certifying 
of the payment before the application for execution sufficed to 
remove the bar contained in Order 21, rule 2 (3) and to make it 
necessary for the trial court to take evidence ın regard to the payment, 
if it was denied, and, if it was admitted or denied and proved, to 
determine the effect of such payment in view of section 20 of the 
Limitation Act. It it clear at least that there is no provision that 
the payment must be certified on the day that it is made. Is there 
any provision that it must be certified within any particular period ? 
The only possible limitation to be found isin Article 181 of the 
Limitation Act. It is not necessary for the purposes of this case to 
determine whether or not /that Article is applicable, for, even it is 
applicable, the certifying Iwas in this case within three years of the 
payment. If then the certification was not barred by any period of 
limitation, what is to be the effect of such certification? Sub-section 
3 of rule 2, Order y declares that the payment shall not be 
recognised. unti een certified. That is merely a rule of 
procedure, and fhe contr proposition may reasonably be inferred 
that when the yment has been certified, it can be recogngsed. If 
enised, is it to be recognised as having been made on 
on which it was made or the day on which it was certified ? 
ink that the: former is clearly the correct proposition. If the 
ate of payment and the date of certifying were both dates within a 
period of three years from the last starting point of limitation, in 
this case the date cf the final decree, it appears to us that it could 
not be reasonably suggested that the court in subsequently executing 
the decree would consider the date of payment to be not that on 










- which the actual payment was made, but the date on which the actual 


payment was certified. If that rule would apply, as we think it must 
be applied where, both the payment and the certificate were within 
a period of three years from the date of the last starting point of 
limitation, there appears to be no possible reason for holding that 
some different rule should apply where ,the date of certifying was 
beyond the period of three years from the date of the last starting 
point of limitation. 


We hold, therefore, that assuming that the alleged payment w 
made on April 6th, 1923, a certification of that payment on July 
1923, isnot barred by any law of'limitation; that the certific 
was, therefore, a valid certification ; and*that, assuming the pa 
to have been made on April 6th, 1923, any effect which it m? 
by reason of section 20 of the Limitation Act will be the 
a payment made on April 6th, 1923 and not as if made o 
of certification, July 3rd, 1923. \ ; 
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The result is that we set aside the orders of the courts below, CIVIL 
and direct the Subordinate Judge to restore the case to its original 1925 
number, to take the evidence as to whether the payment was in fact = 
made and to decide the case according to law. The costs of this a 
appeal will be costs in the causc with counsel's fees. 





: RaM DEL. 
Orders set astde. 
Boys, J. 
MOHAMMAD MAZHAR ALI (Dectee-holder) Civiu 
VEVSUS 1925 
BIGGHA BEGAM (/udgment-debtor) .* May, ó. 


Pensions Act (XXIII of 1671), sections 7 (2) and I1I1—Poliiical suraman,). 
pension, what does not amount to—Liability to sate, question DANIELS, J. 
of—Morlgage decree, sale in pursuance of —Civil Procedure 
Code, section 60, inapphcabihity of. 

Where a pension mortgaged by the defendant was found to 
have been entered in the register prepared for entering pensions 
coming under section 7 (2) of the Pensions Act (XXIII of 
1871) which are expressly declared to be transferable and it 
wW further found that these pensions had been transferred 
froh one person to another, held : (1) that this pension was 


not a political pension which is declared to be non-transferable 
under section 11 of the Pensions Act; 


(2) that the question whether a certain pension is of such 
a character as not to be liable to be sold is a mixed question 
of law and fact. 


Tf the point was expressly raised by the defendant concerned 
in the suit iæelf and decided against him anda decree under. 
Order 34, rule 4 was passed for the sale of defendant’s pension, 
which had been mortgaged, it no longer remained open to the 
judgment-debtor to say that the pension was of such a character 
as not to be saleable at all. It would not be proper for the 
Execution Court to re-open the question which has already been 
decided in the original suit. If the question had not been 
decided at all and the Execution Court were called upon for 
the first time to consider whether it should proceed to sell the 
property which either on the face of it or admittedly was not 
saleable, there might be some force in the contention that the 
court would not be justified in selling it. 


(3) that in cases where no attachment is necessary and the 
sale takes place in pursuance of a mortgage decree directing 
a Sale of the mortgaged property, section 60 of the Civil Pro- 

“dure Code will not be applicable so as to prevent the Court 

ım selling the property. Mubarak Husain v. Ahinad, 1. L, 

46 All, 489, referred to. 


* Ex. F. A, No. j” of 1924. 
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EXECUTION FIRST APPEAL from a decree of BABU HANUMAN 
PRASAD VARMA, Subordinate Judge of Moradabad. 


Hamid Husain, for the appellant. 
Syed Rasa Alt, for the respondent. 


The judgment of the Court was delivered by 


SULAIMAN, J.—This is a decree-holder’s appeal arising out of 
certain execution proceedings. In 1889 Musammat Kundan, who 
owned certain properties and was entitled to a pension from Govern: 
ment, executed a usufructuary mortgage of all these properties 
including the pension in favour of certain mortgagees. She took 
possession of the properties under a lease from the mortgagees and 
for the due payment of rent she executed another mortgage-deed by 
way of security in which that pension was again included. The 
previous mortgage-deed was paid off; but a suit was brought on 
the basis of the second one and a decree obtained against the repre- 
sentatives of the mortgagor. Mazhar Ali was a purchaser of part 
of the mortgaged properties, and so was the respondent Biggha 
Begam. It appears that Mazhar Ali had to pay more than his due 
share in order to save his property from being sold, and having 
done so, instituted a suit for contribution against Biggha Begam and 
certain other judgment debtors. In this suit he claimed that he was 
entitled to enforce his claim against the portion of the pe@sion pur- 
chased by Musammat Biggha Begam on which he had a charge. 
The suit was first decided by Ch. Abdul Hasan, who decided issues 
Nos. 1 and 6 relating to the question whether the pension in dispute 
was or was not saleable, in favour of the plaintiff. He ordered that 
a decree under Order 34, rule 4 should be prepared for recovery 
of the amount out of the properties in the hands of the various 
defendants An appeal was preferred to the High Court, and that 
judgment was set aside and the suit was remanded tv the Court of 
first instance. This time the suit was disposed of by Mr. Ram 
Chand Saksena, who decreed the claim agatust the properties pur- 
chased by the vartous defendants as detailed in the plaint He 
added that the amount decreed will be a charge on the properties 
purchased by the defendants. He further directed that a decree 
should be prepared according to rule 4, Order 34, Civil Procedure 
Code six months’ time being allowed for payment The learned 
Subordinate Judge seems to have accepted the findings arrived at 
by his predecessor, although the whole suit had been remanded, a 
he only dealt at length with the question of the proportionate liabi 
of the various defendants. The decree-holder appealed to the 
Court, and Musammat Biggha Began and another defendan 
certain cross-objections. By the judgment of the High Co 
amounts were slightly varied, but the decree was not set asi 
was the order of the Court that a decree under Order 34, 
prepared in any way upset. 
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The decree-holder is now seeking to recover the amount decreed 
to him by sale of the pension in the hands of Musammat Biggha 
Begam. The learned Subordinate Judge has held that this pension 
is not attacbable, and therefore cannot be sold. He has therefore 
dismissed the decree-holder’s application. 


In our opinion the question whether a certain pension is of such 
a character as not to be liable to be sold is a mixed question of Jaw 
and fact. If the point was expressly raised by the defendant con- 
cerned in the suit itself and decided against her and a decree under 
Order 34, rule 4 was passed for the sale of that pension, it no longer 
remains open to the judgment-debtor to say that the pension was of 
such a character as not to be saleable at all. It would not be proper 
for the execution court to re-open the question which has already 
been decided in the original suit. Of course, if the question had 
not been decided at all and the execution court were called upon 
for the first time to consider whether it should proceed to sell the 
property which either on the face of it or admittedly was not saleable, 
there might be some force in the contention that the Court would 
not be justified in selling ıt. But the case here is quite different 
and we think that the question which depended on a consideration 
of a number of facts should not now be allowed to be re-opened. 
We may note that in the Full Bench case of Mubarak Husain v. 
Ahmad (©), two out of the three learned Judges held that in cases 
where no*attachment is necessary and the sale takes place in pnrsu- 
ance of a mortgage decree directing a sale of the mortgaged propeity, 
section 60 of the Code of Civil Procedure will not be applicable so 
as to prevent the Court from selling the property. 


The Jearned vakil for the respondent has drawn our attention to 
ihe judgment ofa single Judge of this Court which was afterwards 
affirmed in appeal. under the Letters Patent in the case of Mashar 
Ali Khan v. Mahfus Hasan (*), where the learned Judge, referring 
to the final judgment referred to above, remarked at pages 698 and 
699 that the question whether a particular piece of property in the 
hands of the defendant was ‘‘ attachable ” was irrelevant in the suit, 
which was brought to determine the liability of that defendant and 
he felt satisfied that the point was not decided by anybody so as to 
be binding upon the parties. That judgment, however, was between 
the decree-holder on the one hand and Mahfuz Hasan on the other, 
o which Musammat Biggha Begam, the present respondent, was not 
arty. It is, therefore, obvious that Musammat Biggha Begam 
ot take advantage of that judgment as if it were res judicata. 
remarks in that judgment must be considered to be odster dicta 
as the present litigation is concerned. 
have already said that a decree under Order 34, rule 4 was 
, and it is, therefore, obvious that there has not been any 


(1) LL. R., 46 All, 489. 
(2) I. L. R., 44 All, 697. 
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question of an “attachment” of the pension, but only whether the 
charge was enforceable against this property. 


Considering the case on the merits we are satisfied that this 
pension is saleable. It may be that in the case of Mazhar Ali v. 
Mahfus Hasan (`) the decree-holder could not adduce sufficient 
evidence to satisfy the Court that the pension was saleable. In the 
present case, however, there is plenty of documentary evidence on 
the record which points to that direction. This pension is entered 
in the register which was prepared for entering pensions coming 
under section 7 (2) of the Pensions Act (No. XXIII of 1871) which 
are expressly declared to be transferable. The learned Subordinate 
Judge says that this pension was entered wrongly in this register. 
There seems to be no ground however for suspecting that this was 
so. The reason given by the learned Subordinate Judge is that this 
person was granted under an order of 1887, but the register itself 
shows that this pension was certainly of an earlier date. 


In a judgment, dated the 27th of May, 1896, which was delivered 
ina suit between Khuda Bakhsh the mortgagee, and Musammat 
Alimunnisa, a representative of the mortgagor, it was expressly decided 
that the pension which had been previously mortgaged was trans- 
ferable. That judgment shows that the pension was granted af 
least as early a8 1866. This judgment was affirmed on appeal on 
the 26th of August, 1901. Subsequently there was another litigation 
between Khuda Bakhsh on the one hand and Alimunnisa ofthe other 
in which on the roth of October, 1906 there was a similar finding. 
The predecessors-in-title of the parties were parties to those suits 
and therefore even if those judgments do not operate as res judicata 
they are certainly admissible in evidence. 

There is the further fact that these pensions have been transferred 
from one person to another. Musammat Biggha Begam, the objector, 
is herself a transferee of the portion in her hafids, and so is the 
decree-holder, Mazhar Ali. There are also other transferees of this 
pension. 

Having regard to all these circumstances we are convinced that 
this pension was not a political pension which is declared to be non- 
transferable under section 11 of the Pensions Act. 

The result, therefore, is that this appeal is allowed, the decree 
of the Court below set aside, and the objection of Musammat Biggha 
Begam dismissed with costs. 


Appeal allou 
(1) I. L. R., 44 All, 697. 
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BILAS SINGH (Applicant) pies 
VEVSUS 1925 
EMPEROR (Oppostte parly) .* May, 18. 





Election Commissioners purporting to act as Civil Court under SULAIMAN,). 

section 476, Criminal Procedure Code—Not a Civil Court within DANIELS, J. 
meaning of—Order passed without jurisdiction, validity of — 
Sections 476A and 476B, Code of Criminal Procedure—Appeal, 
whether les—High Court, power of, to inlerferc—Civil Pro- 
cedure Code, section 24¢—Provisions of—IVhen complaint filed 
by Election Commissioners entertamable under seclion 190, Crim- 
inal Procedure Code. 


Where certain election commissioners passed an order put- 
porting to act as a Civil Court under section 476, Criminal 
Procedure Code, although in reality they were acting without 
jurisdiction, and an appeal was preferred from the said order, 
held, on a preliminary objection, that an appeal lay from the 
said order because an appeal would have lain if the commis- 
sioners had acted with jurisdiction. Jwula Prasad v. Salig Ram, 
I. L, R., 13 All., 575, Walayat Husain v. Ramlal, 12 A. L. J. 
R., 1113, Nasir Khan v. fiwart, 1. L. R, 45 All., 669, Ranjit 
Misser v. Ramudar Singh, 16 C. L. J., 77, Kalipada Karmakar 
v. Wekhar Basini Dasya, 24 C. L. J., 235 and Bandiram Mooker- 
jee v. Purna Chandra Roy, I. L. R., 45 Cal., 926, referred io 
and followed. 


Held, further (1) that the election commissioners are not 
a ‘Civil Court’ within the meaning of section 476, Griminal 
Procedure Code and therefore they had no jurisdiction to proceed 
under that section. The complaint which they purported 
to make under section 476 must be deemed to be one under 
section 195 (1) (b) by a court in its wider meaning excluding “\_ 
a ‘civil, revenue or criminal court’. But even then they would 
not be considered to be subordinate tu the principal court of 
ordinary civil jurisdiction under sub-cl. (3). 


(2) That the order of the election commissioners in so far as 
it purported to be an order undet section 476, Criminal Procedure 
Code should be set aside, but it should be left intact asa 
complaint entertainable under section 190, Criminal Procedure 
Code. 

Nanda Lal v. Khetra Mohan, I. L. R., 45 Cal., 585, dibdul - 
Rahman v. Abdul Rahman, 23 A. L. J. R., 385, re Maharajah 
Madhava Singh, I. L. R., 32 Cal, t and re Nataraja Iyer, I. L. 
R., 36 Mad.. 72, referred to and discussed. Section 3 of the 
Indian Evidence Act qnd section 6 of the Indian Elections, 
Yffences and Inquiries Act (XXXIX of 1920), also referred to. 
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Peary Lal Banerjt and Maharaj Narain Misra, for the appli- 
cant. 


G. W. Dillon (Government Advocate), for the Crown. 
The following judgments were delivered :— 


SULAIMAN, J.—This appeal was filed in the Court of the District 
Judge of Bareilly from an order of the Election Commissioners 
purporting to act as a Civil Court under section 476, Criminal Proce- 
dure Code. As the learned District Judge happened to be one of the 
Commissioners himself, he referred the case to this court recom- 
mending that it should be transferred from his file. Without pre- 
jadice to the question whether an appeal lay, we directed that the 
case be transferred to the High Court. 


A preliminary objection has been taken on behalf of the 
respondent that if the commissioners had no jurisdiction to proceed 
under section 476, Criminal Procedure Code, no appeal lay from 
their order at all. We think that the preliminary objection cannot 
prevail. The commissioners have professedly acted as a Civil Court 
and assumed jurisdiction under section 476, Criminal Procedure Code 
As an appeal is expressly provided from an order passed by a civil 
court under section 476, Criminal Procedure Code, the present appeal 
does lie even though the commissioners might have acted without 
jurisdiction. This principle was Jaid down as early as 1891 in the 
case of Jwala Prasad v Salig Ram (*). That this hasbeen the 
uniform practice of this court is shown by the judgment, in the 
case of Walayat Husain y. Ramlal (*). A Bench of this court, 
of which, one of us was a member, has recently held in the case 
of Nasty Khan v. Itwart (°), that the right of appeal does not 
depend on what a court ought to have done but on what it actually 
did. Inthe cases of Ranjit Misser v. Ramudar Singh (*) and 
Kalipada Karmakar vy. Shekhar Basini Dasyg (°) MUKHERJI, 
J. laid down that where jurisdiction was usurped bya court in 
passing an order against which an appeal would lie if it had been 
passed with jurisdiction, an appeal against the order could not be 
defeated on the ground that the order was made without jurisdiction. 
These cases haye been recently followed in the case of Aandtram 
Mookerjee v. Purna Chandra Roy (°) There is, therefore, ample 
authority for holding that because an appeal would have lain if the 
commissioners had acted with jurisdiction, an appeal lies when they 
have purported to act as such even though in reality without juris 
diction. 

Section 476B, Criminal Procedure Code provides that an a 
shall lie from an order passed by a Civil Court under section 4; 
the court to which such former court is subordinate within the 
ing of section 195, sub-section (3) and this last named 


(1) I. L. R., 13 All, 575. (2) 42 AvLs le Raa 
(3) I. L. Ra. 45 All, 669. (4) 16C. L. J., 77. 
(5) -24 Cy os Jus 235; (6) I. L. R., 45 C 
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provides that in the case of acivil court from whose decrees no 
appeal ordinarily lies, the court shall be deemed to be subordinate to 
the principal court having ordinary civil jurisdiction within the local 
limits of whose jurisdiction such civil court is situate. It follows that 
if the Election Commissioners were such civil court, the appeal from 
their order passed under section 476, Criminal Procedure Code should 
lie to the District Judge of Bareilly. 

As a cavil appeal was pending before the District Judge, the 
High Court had jurisdiction under section 24, Civil Procedure Code 
to transfer that appeal to its own file. 

Even if there had been any difficulty in holding that an appeal 
lies from an order purporting to have been passed under section 476, 


Criminal Procedure Code though without authority, we would have 


had no hesitation in treating this appeal as a civil revision and in- 
terte1ing provided we were satisfied that the Election Commissioners 
had no jurisdiction to act as a civil court, which they professed to do, 


’ Coming to the merits of the appeal we have to consider whether 
the Election Commissioners were a Civil, Revenue or Criminal Court 
within the meaning of section 476, Criminal Procedure Code. 


It has not been and cannot be suggested that the Election Com- 
missioners were either a revenue or a Criminal Court, Their function 
was obviously not that of either of such courts. The learned Election 
Commissieners themselves were of opinion that they were a civil 
court with power to proceed under section 476, Criminal Procedure 
Code. In this view they have relied on the case of Nanda Lal v. 
Khetra Mohan (1) aswell as on section 3 of the Indian Evidence 
Act which defines a ‘court’ (not civil court) as including all Judges 
and magistrates and all persons, except arbitrators, legally authorised 
to take evidence. 


The definitiong of words and expressions in section 3 of the 
Evidence Act, unlike those in the General Clauses Act, are exclusively 
for the purposes of the Indian Evidence Act. But section 6 of the 
Indian Elections, Offences and Inquiries Act (XXXIX of 1920) 
makes the provisions of the Indian Evidence Act applicable subject 
to the provisions of this Act. But even then, the Election Commis- 
sioners being “persons legally authorised to take evidence” would 
merely be a “court” and not necessarily a “Civil Court’. It is, 
herefore, to be seen whether under Act No. XXXIX of 1920 the 
lection Commissioners are constituted a “civil court” so as to be 
le to exercise jurisdiction under section 476, Criminal Procedure 


1 










in a civil court under ‘the Code of Civil Procedure of 1908, 
ir power under that Code is restricted to the matters 
ed in section 5. It is true that they have power to take 
(1) I.L. R., 45 Cal., 585. 
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oral and documentary evidence and examine witnesses on oath, but 
that fact by itself does not necessarily constitute them a “civil” 
Court. For it is easy to conccive of tiibunals vested with such 
powers though not a civil court administering justice. I may 
instance the case of the commissioner sitting as an election authority 
under the Municipalities Act which came up for consideration before 
the Full Bench in Abdul Rahman v. Abdul Rahman Ç). 


I may further mention that to say that the commissioners are to 
have certain powers vested in a civil court is one thing and to say 
that they constitute a civil court is quite another. ‘That they are 
not deemed to be a civil court for all purposes is abundantly clear 
from the concluding portion of section 5 which says that the commis- 
sioners shall be deemed to be acivil court within the meaning of 


"“ sections 480 and 482 of the Code of Criminal Procedure, 1898”. 


Had they been a civil court for all purposes, it would have been 
superfluous to make sucha special provision. The veiy fact that 
section 476 is not mentioned here shows that they are not to be 
deemed to be a civil court within the meaning of that section. 


The matter is made still further clear if we examine the rules 
for the election and nomination of members to the United Provinces 
Legislative Colncil made by the Local Government. No doubt 
rule 36 provides that the commissioners are to be appointed for the 
trial of the élection petitions, and rule 37 says that ae election 
petition shall be enquired into as nearly as may be in dccordance 
with the procedure applicable under the Code of Civil Procedure 
provided that it shall only be necessary to make a memorandum of 
the substance of the evidence, and no doubt under rule 44, sub- 
clause (1) “ the election of the returned candidate shall be void” . 
if in the opinion of the Commissioners the contingencies mentioned 
in the sub-clause have occurred ; and under sub-clause (2) they may 
“find” that the election is not void. But ufider rule 45, at the 
conclusion of the enquiry, the commissioners shall repor: whether a 
party has been duly elected, and the Governor, on receipt thereof, 
shall issue orders in accordance with the report, and publish the 
report in the gazette, and the orders of the Governor shall be final. 


The whole scheme appears to be to appoint a special tribunal 
which should enquire into the election petition and follow the ordin- 
ary rules of procedure and evidence and then report its findings to 
the Governor who shall pass final orders thereon, though tho 
orders haye to be in accordance with the report. That tribunal 
itself is not a “ civil court ” which administers justice directly, e 
though it isa “court” in its wider meaning. Its purpose 
enquire into the petition, record its findings and report, thou 
recommendation has to be acted upon by the Governor. 

In re Maharajah Madhava Singh (©) their Lordships 
Privy Council had to consider the character of the consti 

(1) [1925] 23 A. L JAR, 385. (2) I. L. R., 32 
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tribunal of commissioners appointed ‘for the purpose of enquiring 
into the truth of (a certain) imputation and of reporting to the 
Viceroy and Governor-General in Council how far the same is true 
to the best of their judgment and belief’. They had full power 
conferred on them to call for and receive or reject evidence, docu- 
mentary or othe1, and to hear such persons as they should think fit 
and they also were invested with like powers to try any person other 
than the petitioner on any charge which might be presented against 
such person in connection with that enquiry, and in case of the 
conviction of such person, ‘ to pass upon him such sentence as might 
be passed in a like case by a court of criminal jurisdiction in British 
India’. Their Lordships held that the commission in question was 
one appointed by the Viceroy himself for the information of his 
own mind in order that he should not act in his political and sover- 
eign character otherwise than in accordance with the dictates of 
justice and equity, and was not in any sense a court, or, if a court, 
was not a court from which an appeal lay to His Majesty i In Council. 
That was a special tribunal constituted for a special purpose and 
vested with special powers, and was certainly not a civil court from 
which an appeal could lie to their Lordships. 

The Madras High Court in re Nataraja [yer (*) had to consider 
whether a divisional officer acting under the Income-tax Act had 
acted as a revenue court and had jurisdiction to pass\an order under 
section 446, Criminal Procedure Code. It came to the' conclusion that 
he was a revenue court. SUNDARA AYVER, J., at page 86, conceded 
that a mere authority to receive evidence would not make the officer 
recording it a court, but thought that the test for deciding whether 
the officer was a court or not was whether he was empowered to 
deal with a particular matter and authorised to receive evidence 
bearing on that matter in order to enable him to arrive at a deter- 
mination, SADASIVA ALYAR, J., at page 89, was of opinion that the 
test for deciding whether a particular officer was a court did not de- 
pend upon whether he was empowered to take evidence but whether 
he had been given jurisdiction by the constituted authorities to deal 
out justice in any particular defined class of cases. The facts of 
that case are quite different from the case before us I would, how- 
ever, point out that the word ‘court’ may be ofa wider meaning 
than the expression a ‘ civil, revenue or Criminal Court’. 

I have already said that I do not think that the Election Com 
missioners are intended to administer justice themselves. Their 
ction is to hold an enquiry and report‘and it is not their report 
t the order of the Governor in accordance with the report which 
a finality. Even if having regard to their powers and procedure 
are to be deemed to be a ‘court ’, they certainly do not consti- 

‘ civil court ’ for the administration f civil justice. 
e learned commissioners have relied on the case of Nanda 
guli v. Kheira Mohan Ghose C) where the question turned 
1) L L. R, 36 Mad., 72. ' (2); IL. L. R. 45 Cal, 585 
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on the character of the tiibunal constituted by the Calcutta Improve- 
ment Act, 1911. But section 71 (a) of the Calcutta Improvement 
Act provided that the tribunal should be deemed to be the court and 
the president the judge. The Bench pointed out.that the word 
` court’ had a wider meaning than, foi instance,'‘a court of justice’. 
They had not to consider the expression ‘ civil court ` as occurs in 
section 476 but only the expression ‘ court’ which occurs in section 
195, Criminal Procedure Code, and they held that the tribunal was a 


ce court 29) 


I have already pointed out that the question before us is not 
merely whether the Election Commissioners are a‘ court’ within 
the meaning of section 195, but whether they are a ‘ civil, revenue 
or Criminal Court ’ within the meaning of section 476. It is note- 
worthy that by section 47 of the Code of Criminal Procedure Amend- 
ment Act (No. XVIII of 1923) the word ‘ means ’ in section 195, 
sub-clause (2) has been substituted by the word ‘ includes’, which 
suggests that the term ‘court ’ is intended to be a wider expression 
than a ‘ civil, revenue or Criminal Court’. If it had not a wider 
meaning, it was wholly unnecessary to say “ but does not include a 
Registrar or Sub-Registrar, etc.” Even if, therefore, the commis- 
sioners, in view of section 3 of the Indian Evidence Act and section 
6 of Act XXXIX of 1920 and their powers to hold an enquiry, 
take evidence fand record a finding, aie taken to be a ‘ court, ’ it 
does not follow? that they necessarily are a ‘ civil, revenue # Crimi- 
nal Court’. /They really constitute a special tribunal, out of the 
ordinary,-course, appointed by a special Act and rules made by 
Government to hold an enquiry, arrive at a conclusion and report. 
They are not necessarily a ‘ civil court’ trying a matter of a civil 
nature and administering justice. > 


I find it impossible to hold that the Election Commissioners are a 
‘civil court ’ within the meaning of section 476, Cfiminal Procedure 
Code, and must, therefore, hold that they had no jurisdiction to pro 
ceed under that section The complaint which they purport to make 
under section 476 must be deemed to be one under section 195 (1) 
(6) by a court in its wider meaning excluding a ‘ civil, revenue or 
Criminal Court’. But even then they wouid not be considered to be 
subordinate to thé principal court of ordinary original civil jurisdic- 
tion under sub-clause (3): because neither appeals oridinarily lie 
thereto nor are the commissioners a ‘ Civil Court ’. 


The magistrate who receives the complaint will have 
jurisdiction to proceed junder section 190 (1) (a) treating 
as a complaint made under section 195 (1) (b) by a court, in wh 
case the examination of the complainant will not be required in ¥ 
of the provisions of section 200 (aA). It will also of coure 
open to the Magistrate to proceed under section 190 (1) (c) 
information received from persons other than a police off 
which case he would pay due regard to the provisions of sect’ 
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Criminal Procedure Code. The question whether the complaint can 
be said to be one made by public servants as referred toin section 
200 (aa), Criminal Procedure Code depends on whether the Com- 
missioners can be said to be “ acting or putporting to act in the dis- 
charge of their official duties”. It is certainly within their power, 
but is it also a part of thei: offictal duty to file such a complaint ? 
Whatever view is taken it is obvious that an examination of 
the complainants will not be required. 


DANIELS, J.—I agree with my learned brother that the Election 
Commissioners are not a Civil Court within the meaning of sections 
476, 470A and 476B of the Code of Criminal Procedure. Apart 
from the other considerations referred to by him, the language of 
section 5 of the Indian Elections, Offence and Inquiries Act is, in 
my opinion, decisive. It is specially provided that they shall be 
deemed to be a Civil Court within the meaning of sections 480 
and 482 of the Code. There is no corresponding provision that 
they shall be deemed to be a Court within the meaning of section 
476. Ifa special provision is necessary to constitute them a Court 
under section 480, it is cqually necessary to constitute them a Court 
under section 476. The two sets of provisions stand on the same 
footing. They occur in the same chapter of the Criminal Procedure 
Code which deals with offences affecting the administration of 
justice. It is a clear case of the application of the principle ¢uc/usto 
unius eseaxclusion alterius. 


The term civil courts as used in section 476 is restricted to 
courts constituted under the Bengal, N.-W. P and Assam Civil 
Courts Act, 1887 and similar enactments, and courts specially 
declared to be civil courts within the meaning of the section, 


The above finding does not, however, compe] us to hold that the 
complaint was not yalidly made. It is not really necessary to decide in 
this case whether the clection commissioners are a court within the 
meaning of section 195, Criminal Procedure Code. My learned brother 
has given the considerations in favour of holding that they are. The 
considerations, on the other side, are as follows. They are not 
described as a court in the Act under which they are constituted. 
They are described as commissioners appointed to hold an enquiry. 
They do not pronounce any judgment They merely report to the 
Governor, and, though it is true that the Governor is bound to 
cept their recommendations, the final orders are those of the 
overnor, and not of the Commissioners It may be said that the 
hest tribunal in the Empire, the Privy Council, equally frames 
udgment in the form of a recommendation to His Majesty, but 
is no real analogy betwgen the two cases. The jurisdiction 
Privy Council is, in fact, the jurisdiction of His Majesty in 
, and it is, therefore, His Majesty, and not the Council 
y whose authority the judgment must be pronounced. 
of the Indian Elections, Offences and Inquiries Act 










è 


CIVIL 


nT 


1925 





BILAS 
SINGH 


v. 
EMPEROR, 





Sulaman, J. 


CIVIL 


1925 
BILAS 
SINGH 


V. 
EMPEROR. 





Sulaiman, J. 


852 HIGH COURT [A. L. J. R. 


invests the commissioners with certain of the powers of a Court 


under the Code of Civil Procedure, but does not declare them to be 
a Court except for certain purposes. It is no doubt true that 
section 195 uses the word “ Court” without the qualifying words 
“ Civil, Revenue, or Criminal ” which occur in section 476, but in 
this respect the Amending Act merely retains the language of Act 
V of 1898, and under the former Act the two expressions were 
equivalent in their scope. It seems to me doubtful whether the 
Legislature in substituting the word “ includes ” for “ means ” in 
section 195 (2) really intended to widen the definition. They may 
have thought that to say that the term “ Court ” means a Civil, 
Revenue, or Criminal Court but does not include a Registrar or 
Sub-Registrar, implies that Registrar or Sub-Registrar would 
be a Court unless specially excepted from the definition. If it were 
permissible to refer to the report of the committee which was 
responsible for the draft of the Amending Act, it would seem that 
they imagined the amendment to be amere drafting amendment 
involving no alteration of substance. That the word “includes ”’ 
in an enactment is not always of a wider significance than the word 
“ means ” is established by the judgment of the Privy Council in 
Dilworth v. The Commissioners of Stamps (*). If the term “Court” 
in section 195 is really wider than the Civil, Revenue or Criminal 
Court in section 496, the curious result follows that whereas the order 
of the Civil, ‘Revenue or Criminal Court making or i€fusing to 
make a complaint is subject to appeal and to a special procedure 
prescribed by section 476, a similar order passed by a court 
constituted is not subject to any appeal. The marginal note to section 
476 read with the language of the section shows that it was enacted 
in order to prescribe the procedure to be followed in cases coming 
under section 195, clauses (4) and (c) and presumably in all such 
cascs. ° 


On the other hand, it may be urged with considerable force that 
it is unlikely that the legislature, whıch has made such elaborate 
provision against prosecution for perjury in connexion with judicial 
proceedings being commenced except on the complaint of responsible 
authority, should have left it open to anyone to initiate a prosecution 
for perjury committed on the trial of an election petition—a class 
of case which is likely to rouse violent party fecling. It must also 
be conceded that in ordinary usage where the word “includes” j 
used, the enumeration which follows is not intended to be exhausti 
On the whole, therefore, if it were necessary to decide the 
I should not be prepared to differ from my learned brother. 












The question will, however, only arise if and when an a 
is made to start a prosecution of this kind without a comp 
the commissioners. Inthis case if the commissioners are 
the requirements of section 195 have been fulfilled. 


= (1) [1899] A, C., 99 at 106. 
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prepared to entertain the suggestion that they ceased to have 
jurisdiction to make a complaint the moment their report was 
signed. If, on the other hand, they are nota court then this is a 
complaint made under the ordinary law by public servants in whose 
presence the alleged offence was committed, and any magistrate 
having jurisdiction can take cognizance of it under section 190, 
Criminal Procedure Code. As the complaint is made by public 
servants purporting to act in the discharge of their official duties, 
section 200, clause (@) applies to it. 


For these reasons I concur ın the order proposed. 


BY THE CouRT.—We accordingly allow this appeal and set 
aside the order of the Election Commissioners, dated the 28th of 
August, 1924 in so far as it purports tobe an order under section 
476, Criminal Procedure Code but leave it intact asa complaint 
entertainable under section 190, Criminal Procedure Code. 


We make no order as to costs. 
Appeal allowed. 


í PRAG (Plaintif) \ 
VEVSUS N 


\ 
BHAGWAN DIN AND OTHERS (Defendamsy¥ 


Court-fees Act, section 5 and Sch. 1, Art. rand Sec. 7, cl. (9)— 
Suit for foreclosure of morigage, dismissal of—Appeal— Sub- 


ject-matier unaltered—Ad valorem court-fee chargeable on 


value of appeal. 
e 


Plaintiff’s suit for foreclosure of a mortgage, valued at 
Rs, 7,525-6-0, having been wholly dismissed by the court be- 
low on a question of principle, he preferred an appeal to the 
High Court valuing it at Rs. 7,525-6-o but paying the same 
couit-fee of Rs. 38-4-0 on the principal sum filed in the court 
below, 


Held, that the plaintiff was liable to pay an ad valorem 
court-fee onthe value of the subject-matter of the appeal. 
Raghubir Prasad v. Shankar Bakhsh Singh, ILL R, 36 Al, 
40, followed. Sangat Bakhsh Singhiv. Rawat Dijdeo Bakhsh 
Singh, 25 O. C., 30, referred to. | 

STAMP Reference. ) 
‘he following is the Office report :— 


The objection of the learned one for the appellant is 
iced below with the following remarks for favour of disposal 
order. 
* Stamp Reference in F. A. No.{({?) of 1925. 
l. 108 R. ° 
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The suit giving rise to this appeal was brought for the re- 
covery of Rs, 47,525-6-0 principal and interest from defendants 
and, in case the money was not paid, for the foreclosure of 
the property in suit which was mortgaged by conditional sale. 
The court below dismissed the suit with costs. ‘Thereupon the 
plaintiff came up to this Court and preferred this First Appeal 
valuing it at Rs. 7,525-6-o but paying a court-fee of Rs. 38-4-o. 
According to section 7, clause g the court-fee on the plaint 
filed in the court below was paid, having been calculated on 
the principal money expressed to be secured by the instrument 
of mortgage as it was a suit by mortgagee to foreclose the 
mortgage, and that was correct. But the same principle does 
not apply to appeals. In appeals of such cases the question 
of taxation is governed by a Full Bench ruling of this Hon’ble 
Court reported in Raghubir Prasad v. Shankar Bakhsh Singh, 
I, L. R., 36 All., 40. Their Lordships observed at page 45 that 
in the case of an appeal the court-fee payable is an ad valorem 
court-fee on the value of the subject-matter of the appeal. See 
Schedule 1, Article r of the Court-fees Act, The subject-matter 
in dispute in appeal in this case is Rs. 7,525-6-0 as given by 
the appellant himself as value of the appeal. He could not 
reduce it as it was the amount for the recovery whereof he had 
brought the suit. Under the circumstances I maintain that 
there is a deficiency in court-fee of Rs. 346-12-0 in this case. 


The following objection was raised :— 


P 


I objéct to the office report. The suit has been Wholly dis- 
missed. The rulings of this Court which hold that in appeals 
ad valorem court-fee is to be paid apply only to those cases 
in which either the plaintiff or the defendant wants to have 
the amount decreed by the lower court reduced or increased and 
in such cases the subject-matter of the appeal may be said to 
be the actual difference in dispute in the appeal. But where 
the appeal is wholly dismissed ona questign of principle then 
it is submitted that the court-fee payable on appeals is the 
same as payable in the case of suits. 


The following is the Taxing Officer’s report :— 


The suit giving rise to this appeal was brought for the re- 
covery of Rs. 7,525-6-0 principal and interest from the defend- 
ants and, in case the money was not paid, for the foreclosure 
of the property in suit which was mortgaged by conditional 
sale. The court below dismissed the suit with costs. The 
plaintiff then camé up to this Court and preferred this First 
Appeal valuing it at Rs. 7,525-6-o and paying a court-fee ther 
on of Rs. 38-4-0. According to section 7, clause 9 of the Co 
fees Act, the court-fee on the plaint filed in the court b 
was calculated on the principal money expressed to be se 
by the instrument of mortgage, as it was a suit by the 
gagee to foreclose’ the mortgage, and the sum of Rs 
was correctly paid. 


The Stamp poler does not dispute the correctn 
? 
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that it is not a sufficient fee on the appeal picfeired in this 
Court. In support of his contention, he quotes a Full Bench 
decision of this Court Raghubir Prasad v. Shankar Bakhsh 
Singh, I. L. R., 36 All, 40, wherein Banerji, TupBALL and 
Piccott, JJ. stated in their judgment: ‘It is true that in a 
suit for redemption or foreclosure, the court-fee is payable 
upon the principal amount secured by the mortgage, But that 
applies to the suit which is instituted in the court of first 
instance, In a case of an appeal the court-fee payable is an 
ad valorem court-fee on the value of the subject-matter of the 
appeal, (see Schedule r, Article r of the Court-fees Act.)” On 
the strength of this ruling and as the subject-matter in dispute 
in this appeal is Rs. 7,525-6-0 as given by the appellant himself 
as the value of the appeal, it is maintained by the office that 
there is a deficiency in court-fee of Rs. 346-12-0, having esti- 
mated the value of the court-fee in accordance with Schedule I, 
Article 1 of the Court-fees Act. 


It is contended on behalf of the plaintiff-appellant that 
since the suit was wholly dismissed in the lower court, the 
matter stands in appeal as it did in the lower court, and the 
court-fee is only payable on the principal sum and on nothing 
more, In support of this contention, counsel for the appel- 
lant has quoted the ruling of Daniets and Lyzz, Additional 
Judicial Commissioners of Oudh, 47 I. C., 9470 where the 
following, among other conclusions, was tabulated. “If a 
sui® for redemption or foreclosure has been dismissed, the 
court-fee payable by the plaintiff-appellant on his memo- 
randum of appeal will be computed in accordance with the 
provisions of clause g of section 7 of the Court-fees Act, i.e., 
according to the principal money expressed to be secured by 
the instrument of mortgage. In such a case clearly the suit has 
not changed its nature in appeal.” 

In view of this conflict of rulings I direct that this matter 
be referred to the Taxing Judge for his decision. 


Katlas Nath Katju, for the appellant. 
The following judgment was delivered by 


DANIELS, J.—This is a reference under section 5 of the Court- 
fees Act. The question for decision is the amount of fee payable 
on a memorandum of appeal by a plaintiff whose suit for foreclosure 
of a mortgage has been dismissed. The appellant relies on an 
claborate judgment of the Judicial Commissioner’s Court of Oudh 
in Sanga! Bakhsh Singh v. Rawat Difdeo Bakhsh Singh ©) 
here it was held that in such a case the court-fee payable in appeal 
he same as the court-fee payable in the court of first instance, 
e appeal was against a decree in favour of the plaintiff, the 
ee would be on the arflount in dispute. The Taxing Officer 
on the Full Bench decision in Raghubir Prasad v. Shankar 
Singh (°). The question is whether the case is covered 
ull Bench ruling. There appears to me no doubt that it 
1) 250. C,, 30. ® (2) I L. Rọ 36 All, go. 
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is. That was a case of cross-objections by the defendant asking that 
a foreclosure decree should be set aside and the suit dismissed. 
Section 7 (ix) of the Court-fees Act was relied on. The Full 
Bench held that the fee prescribed by section 7 (ix) applies only to 
the suit which is instituted in the court of first instance. “In the 
case of an appeal the court-fee payable is an ad valorem court-fee on 
the value of the subject-matter of the appeal—-see Schedule 1, Article 
1 of the Court-fees Act”. Itis true that they were dealing with 
cross-nbjections by the defendant and not with an appeal by the 
plaintiff, but the principle on which their decision rests is equally 
applicable to both cases. I cannot, therefore, treat their remarks 
as a mere obiter dictum which J am at liberty to disregard. It has 
been suggested that I should refer this case to a larger Bench with 
a view to reconciling the view of the law taken in this province 
with the view taken in Oudh, but I am not prepared to unsettle the 
Jaw as laid down by a Full Bench nearly twelve years ago. If the 
law is to be altered, it must be left to the legislature todoit I 
accordingly hold that the report of the office is correct. The appel 
lant must make good the deficiency of Rs. 346-12-0 within two 
months from this date. 


SUNDAR RAI (Plaintiff) 
VEVSUS 


SURAJ BALI RAI (Defendant) .* 


Contract Act, section 194, cl. 2—Provisions of--Agreemenl— 
Undue influence—Court entitled to impose terms without con- 
sent of parties—Appeai—High Court, eee) of, to allow the 
point io be ratsed. 


In a suit for recovery of a half share in certain property, 
based on an agreement entered into between parties by which 
the plaintiff who financed the litigation for obtaining a cer- 
tain ploperty was to get a half share in that property in the 
event of ultimate success, the lower courts dismissed the suit 

, on the findings that the plaintiff was in a position to dominate 
the will of the defendant and that there was so good a chance 
of obtaining the property that there was little risk in financing 
the litigation. The District Judge had, however, suggested that 
the plaintiff be given a certain amount in consideration of tF 
amount spent by him, but this suggestion had been rejected 
the plaintiff. 

In Second Appeal, held, that the District Judge was ° 
the second clause of section 194 of the Contract Act e 
without the consent of the parties, to tmpose terms 
defendant, and allow such suin to the plaintiff as he 
proper. 

+ 5, ANo 793 of 1923. 
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SECOND APPEAL from a decree of L. G. MUKERJI Esq, Dis- 
trict Judge of Azamgarh, confirming a decree of PANDIT BISHAN 
NARAIN TANKHA, Munsif of Havali. 


Sheo Dihal Sinha, for the appellant. 
Shiva Prasad Sinha, for the respondent. 
The judgment of the Court was delivered by 


ASHWORTH, J.—This second appeal arises out of a suit brought 
by the plaintiff-appcllant against the defendantrespondent for re- 
covery of a half share in certain property. The plaintiff and the 
defendant entered into an agreement, whereby, in consideration of 
the plaintiff standing all the expense of litigation, the defendant 
would bring a certain suit for obtaining the property in question, 
and, if ultimately successful, would give the plaintiff a half share in 
that property. 

The Munsif dismissed the suit ona finding that the plaintiff 
was ina position to dominate the will of the defendant and that the 
transaction was on the face òf it unfair. He, accordingly, held that 
the contract was a voidable one as induced by undue influence, The 
District Judge, on first appeal, upheld this decision. 


The first question is whether there was revidere to justify the 
finding that the plaintiff was in a position to domate the will of 
the defendant. The Munsif based his findihg on the 
defendant was only just over minority, Was inexperieRced, had no 
money himself to carry on the litigation and had appeal&, in vain 
to at least one other person who had rẹfused to help hi 
District Judge supported this finding merely on the facts tha 
respondent was young and inexperienced,'and did not, as a ma 
of fact, obtain independent advice. We are not disposed to hol 
that there was nothing in fact on which the finding could be based 
though if we weré trying the case origihally we should not be dis- 
posed to agıec with the finding. As to the finding that the trans- 
action was an unfair one, the District Judge has based his finding 
on the fact that the defendant had so good a chance of obtaining 
the property that there was little risk in’ financing him and that the 
agreement to give half the property, that'ig qa half worth Rs. 600 
for an expenditure which in fact only amounted to Rs. 200 eae 


unfair. Here again we are not disposed’ to hold that there was no 
asis whatever for the finding. 


It has, however, been urged by thé appellant that the courts 
w should at least have awarded him something under the second 


e of section 19A of the Contract Act. That clause provides that 
an agreement is liable to be set asidp on the ground of undue 
ce, the court may annex such tetms and conditions as may 
st to any order for the contract being set aside. Our atten- 

been drawn to the last paragraph of the judgment of the 

dge. In this it appears that i District Judge suggested 


. | 
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tbat the appellant should get the sum of Rs. 400 in consideration 
of the amount spent by him and the risk taken by him. The 
appellants rejected this suggestion and so the District Judge appears 
to have considered that there was no course open to him but to 
uphold the dismissal of the suit. We are inclined to think that 
the District Judge must have overlooked the second clause of sec- 
tion 194 of the Contract Act which enabled him, without the 
consent of the parties, to impose the suggestion which he made to 
the parties. Although the grounds of appeal in this case do not 
raise any question as to the ‘propriety of the District Judge in not 
invoking this provision of law, we consider that we are entitled to 
allow the point to be raised. 


Accordingly we allow this appeal in part and decree that the 
defendants shall pay to the plaintiff within three months the sum 
of Rs. 400. In the event of such payment, the plaintiff’s suit shall 
stand dismissed. In default of such payment, the plaintiffs suit 
shall be decreed with costs. We make no other order as to costs. 


Appeal allowed in part. 
SHAGUN CHAND (Plaintiff) 


VEFSUS 
ASA RAM AND OTHERS (Defendants.) * 


Revenue Act, section Irr (b) and 233K—Partition proceed- 
ngs—Question of přtoprietary title—Revenue Court, whether 
empowered to refer parties to Civil Court after framing issues, 
A Revenue Court, after framing issues and fixing a date for 
final disposal of certain partition ee in which the 
plaintiff-appellant had raised a question of proprietary title, 
changed its mind and directed the plaintiff to obtain a declara- 
tion of title from the Civil Court. On the plaintiff instituting 
a suit, it was objected that the Revenue Court having once 
framed issues was incpmpetent to refer the plaintiff to a Civil 
Court. Held: (1) that the principle underlying the decision in 
Jamna Prasad v. Balgiukand, | 1904] A. W. N., 2, was wholly 
inapplicable to this case; 


(2) that there was nothing whatever in section 111 to pre- 
vent the Revenue Court from referring the matter to the Ci 
Court after it had gone to the length of framing issues. 
Court can be permitted to refer the case even after it has t 
evidence but it should make up its mind at an early st 
the proceedings. g 

[Per BaNeRJI, J.-A suit for a declaration like the 
this case, is cognifable by the Civil Court, except w 
tion 233K of the Land Revenue Act bars it. In this 
* 8. A. No. 731 of 1923. 
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order of the Revenue Couwt directing the plaintiff to institute 
the suit was a removal of the bar and therefore tbe suit was 
entertainable. | 


SECOND APPEAL from a decrec of H. J. COLLISTER ESQ., 
Additional Judge of Meerut, reversing a decree of BABU HARGO- 
VIND BAJEL, Subordinate Judge of Muzaffarnagar. 


Surendro Nath Sen and Surendro Nath Gupta, for the appel- 
lant. 


Katlas Nath Katju, for the respondents. 
The following judgments were delivered :— 


Boys, J.—IJn this case there were certain partition proceedings 
in the revenue court, the applicants being defendants Nos.1-5 in 
the suit before us. The plaintiff in the suit before us raised the 
question of proprietary title. On the 3rd of August, 1921 the 
plaintiff was directed by the Assistant Collector to bring a civil 
suit. The present suit was the result. The 5th issue framed in 
the first court was as to whether the civil court had jurisdiction, 
objection being taken by the defendants that the Assistant Collector 
had framed issues and decided to try them himself and had then 
changed his mind, and that he had no power to so change his mind. 
The trial court decided this issue and aeo athe other issues 
against the defendants and decreed the suit, The lower appellate 
court dismsssed the suit on the preliminary\ point thatsthe revenue 
court had no jurisdiction to change its mind and refer Xe matter 


to the Civil Court. Se 


For the appellant here it is pointed out that the revenue ‘sourt 
had not gone further than framing issues and fixing the date or 


final disposal, and that in fact no evidence or other enquiry was\ 


made. The lower appellate court has ed its decision on the 
principle of the dedision in the case of Jamna Prasad v. Balmukand 
(*). That principle is that if the revenue court has once referred the 
matter to the civil court, it has no avn eee to deal with the 
matter at all until the matter has been decided by the civil court. 
The case was decided before the amendment of the law, but that 
is quite immaterial to the present case. The principle of that 
decision clearly was that the revenue court by having referred the 
matter to the civil court has become funcius officio and has no 
further jurisdiction to touch the case. That principle is wholly 
applicable to the present case. It cannot possibly be suggested 
t even if the revenue court had jurisdiction to pass the order 
‘ained against, that that jurisdiction was wanting because it 
incius officio. II it had no jurisdiction, the reason must be 
lsewhere. : 


the respondents here it is again urged that the revenue 
ing once framed issues and fixed a date for final disposal 


\ (1) [1904] A. W. N., 2, 


| | 


SHAGUN 
CHAND 


v. 
ASA RAM. 


Boys, J. 


CIVIL 


1925 
SHAGUN 
CHAND 

Y 


ASA RAM. 





Boys, J. 


{ 
| 
` / e 
860 HIGIT COURT [A.L. J. R 


could not change its mind:and refer the matter to the civil court 
We do not agree. Itis clear that when objections based on a plea 
of title are taken in the revenue court, it must give the matter some 
consideration in its own mind, as to what are the questions it will 
have to decide, and it must inevitably hear something of the matter 
before it comes toa decision as to whether it would enquire into 
the matter itself under sub-caluse (c) or whether it will refer it to 
the civil court under an earlier sub-clause. There appears to us to 
be nothing whatever in the section to prevent the court from refer- 
ring the matter to the civil court after it has gone to the length 
of framing issues. After all the issues really are only a clear way 
of stating what is the question in dispute for determination. Fur- 
ther, we think that such action is not prohibited in any way by any 
rule of common sense. If, after the court has gone as far as fram- 
ing issues, it becomes apparent to it that the question is of such 
complexity that it should not proceed to enquire into it itself, it is 
only common sense that it should then refer the matter to the civil 
court, and as we have said, we find nothing in section 111 opposed 
to this course. For the respondents it was urged that if a reference 
to the civil court may be made at the stage at which it wasin the 
present case, there is nothing to prevent the extension of the prin- 
ciple to permitti ve court to refer the case even after it 
has taken eviflence. We should be prepared to go as far as that. 
We think that the revenye court may be trusted to meke up its 
mind at 4r early stage of the proceeding. For these reasons we 
think thét the order of the trial court on this preliminary objection 
was Correct, and that thaț of the lower appellate court was wrong. 
“BANERII, J.—I agreg with my learned brother, and I only wish 
add that a suit for a declaration like the one in this case, is 
cognizable by the civil (ae except where section 233K ol the 
Land Revenue Act bars! it. In this case the bar can be removed 
by the revenue court by an order under section II I, clause (#). I 
am of opinion that the order of the revenue court directing the pre- 
sent plaintif to institute’ the suit was a removal of the bar, and, 
therefore, the suit was entertainable. 

BY THE CourRT.—The order of the Court ıs that the appeal is 
allowed and the order of the lower appellate court is set aside, and 
the case is remanded to the lower court for trial according to law. 
Appellant will get his costs. 

Appeal allow 
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BHIKKI MAL (Defendant) CiviL 
VEVSUS 1925 
RAGHUBIR SINGH AND ANOTHER (Plaintiffs) .* ire. 





Negotiable Instruments Act, sections 64 and 76 (d)—Provisions a 
of—Sust io recover money on a hundi—No presentation—Draw- Psi 
ers admission that money received subsequently—Burden of Je 
proof —Not discharged by plaintif —Efect of. 

Where a suit to recover money on a hundi drawn in favour 
of the payee, the plaintiff, and payable at sight on a certain 
firm, was decreed by the lower appellate court on the ground 
that although there was no presentation, the defendant drawer 
could not have suffered any damage because many months 
afterwards he withdrew his money from the said firm, held, on 
appeal, that the Judge was wrong in assuming that the defend- 
ant could not have suffered any damage merely because many 
months afterwards he withdrew his money from the firm. 
The burden of proof lay heavily on the plaintiff and that 
burden was not discharged by the admission of the defendant 
drawer that sometime or other subsequently he got back his 
money, Plaintiff’s suit must, therefore, fail. [Negotiable Ins- 
truments Act, sections 64 and 76 (d), referred to. | 


SECOYD APPEAL from adecree of H. J. COLLISTER ESQ., 


Additional Judge of Meerut, reversing a decree of BABU RATAN 
LAL, Munsif of Kairana. 


Katlas Nath Katju, for the appellant. 
Nehal Chand, for the respondents. 
The judgment of the Court was delivered by 


Boys, J.—Thig is a defendant's appeal. The suit was one to evs, J. 
recover money on a hundi drawn in favour of the payee, the plaintiff, 
at Muzaffarnagar. It was drawn on the 5th of May, 1920 and was 
payable at sight on Dina Nath Jasraj of Dehli 


Both the courts below have held, as a matter of fact, that there 
was no presentation in fact. This, under section 64 of the Negotiable 
Instruments Act would have sufficed by itself for a dismissal of the 
suit. The lower appellate court, however, added: “I am never- 
theless of opinion that the plaintiffs are equitably entitled to 1ecover 
eir money. Admittedly the defendant-appellant had taken back 
oney from the firm of Dina Nath Jasraj and he could not 
fore suffer damage for want of presentation.” The learned 
was presumably referring to section 76 (d) of the Negotiable 
ents Act. We thinle that he is wholly wrong in assuming 
defendant could not have suffered any damage merely be- 
ny months afterwards he withdrew his money from the 
ina Nath Jasraj. It is clear that the burden of proof lies 
* S. A. No. 790 @f 1923. 
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“my money for such and such a period was tied up in the 
hands of the drawee because 1 knew I had this hundi out 
against me. I was unable to employ that money profitably in 
certain ventures which offered themselves to me”, 

There is no evidence to this effect but it is obvious that such 
consideration might arise and it is for the plaintiff-payee to establish 
conclusively that they could not. As he failed todo this, his suit 
must fail. The appeal is allowed, the decree of the lower appellate 
court is set aside and the decree of the court of first instance dis- 
missing the suit is restored. The appellant will have his costs 
throughout. 

Appeal allowed. 
Civ ISHWAR DAT UPADHIVA (Defendant) © 
1925 VEVSUS 
May, 8. MAHESH DAT UPADHIYA AND ANOTHER (Plaintiffs) .* 
Linvsay,j, 29r@ Pre-emplion Aci (IX of 1922), seclion 12, sub section (3)— 
KANHAIVA Suit for pre-emption—Plainisff and vendee in same category— 
LAL, J. Preference, question of—Parties originally co-sharers—Partition 


under Land Revenue Act, section 131—Hffect pf. 


Originally one /D and his nephews B, G and M, were co- 
shaiers in a patti called Jagannath. A partition was begun 
subsequently and it was confirmed by the Collector by rsth 
December, 1922 but, under section 131 of the Land Revenue 
Act, the partition could not take effect till rst July, 1923. 
According to the partition patli Jagannath was divided anda 
new patti erected in which M was aco-sharer with B and G. 
ID was nota co-sharer in this new patti from the date on 
which the partition took effect, Qn 27th April and toth 
August, 1923, two sale-deeds were executed, in favour of J 
by B and G respectively. Eventually M having brough 
suits for pre-emptfOn against the vendee JD, held: 


(1) that although the partition proceedings had been b 
to an end by the Collector's ordes of confirmation, yet 
purposes of pre-emption the previous relations bet 
parties were still in existence and did not determine 
partition became effective ; 


* F, A, F. O. Nos. 25 and 26 of 1935. 
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(2) that having regard to the state of tbings which existed CIVIL 
before the partition became effective, the plaintiff pre-emptor 


had no better right to take the property sold on 27-4-23 than 1925 
the vendee had because at that time both the parties were co- ISHWAR 
sharers in patti Jagannath ; > DAT 


(3) tbat if the suit of M must fail with regard to the first UPADHIVA 


v. 
of the two sales, it must necessarily fail with regard to tbe MAHESH 
second, becausc by virtue of the first sale the vendee, /D, by the DAT 
time of the second sale, had become a co sharer in the new patti; UPADHIYA. 


(4) that, under section r2 of the Agra Pre-emption Act (IX 
of 1922) both M and JD were in the same category of pre- 
emptors but inasmuch as ZD was a nearer heir of both the 
vendors than was M, the rights of the cases were with 7D and 
M was, therefore, not entitled to pre-empt. (Sub-section (3) 
of section 12, referred to.) 


FIRST APPEAL from an order of BABU RADHA KISHEN, Sub- 
ordinate Judge of Basti. i 


o Harnandan Prasad, for the appellant. 
The respondents were not represented. 
The judgment of the Court was delivered by 


LINDSAY, J.—The following pedigree will explain the position of Lindsay, J. 
the parties : 


i JAGANNATH 
® 
| | . | | 
Ishwar Dat Shyama Nand Sada Nand Rama Nand 
| |. | 
Mahesh Dat Buijmohan Ganesh Dat. 


The principal defendant in the two suits out of which these appeals 
have arisen is Ishwar Dat, whose name appears in the pedigree 
above. Two sal@deeds weie executed in his favour, one on the 27th 
April, 1923 by Brijmohan and the second on the roth of August, 
1923 by Ganesh Dat. 

It appears that previous to certain partition proceedings, which 
are about to be mentioned, all these parties were co-sharers in a patti 
of mauza Latwapur called patti Jagannath. 


A partition was begun and by the 15th December, 1922, the 
partition was confirmed by the Collector. Under section 131 of the 
Land Revenue Act that partition could not take effect till the rst 
Tuly, 1923. 

Under the arrangement which was made by these partition pro- 

‘ings, patti Jagannath was divided, and one of the new pattis 

‘d was patti Baqimanda. In this patti Baqimanda the pre- 
r in both suits, namely, Mahesh Dat Upadhiya, is a co-sharer 
ich of the vendors. It is admitted that Ishwar Dat, the pur- 
‘s not a co-sharer in patti Baqimanda from the date on which 
tion takes effect. 
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The court of first mstance dismissed both these suits for pre- 
emption, being of opinion that the partition could not take effect in 
Jaw up till the rst of July, 1923, regard being had to the provisions 
of section 131 of the Land Revenue Act. The Munsif held that, 
although the partition proceedings had been brought to an end by 
the Collector's order of confirmation passed on the 15th of December, 
1922, yet for the purposes of pre-emption, the previous relations 
between the parties were still in existence and did not determine until 
the partition became effective. 

We have no doubt whatever that the view taken by the Munsif 
is correct and we disagree with the judgment of the cout below in 
the contrary scnse. 

We have then to consider what was the situation on the 27th of 
April, 1923 when the first of these two sales was made by Brijmohan 
in favour of Ishwar Dat. Having regard to the state of things which 


“existed before the partition became effective, the plaintiff pre-emptor 


had no better right to take this property than the vendee had, because 
at that time both parties were co-sharers in the patti Jagannath. 


Then, as rightly held by the first court, if we come to the con- 
clusion that the suit of the plaintiff must fail with regard to the first 
of these two sales, it must necessarily fail with regard to the second, 
because by virtue of the first sale the vendee Ishwar Dat, by the 
time of the second sale, f.e., the 10th August, 1923, hade become 
a co-sharer in the new patti—patti Baqimanda. 


As regards both the sales then’the position is this that both the 
pre-emptor and the vendee Ishwar Dat are in the same category of 
pre-emptors. None of the courts below seems to have appreciated 
the fact that both these cases are governed by the Agra Pre-emption 
Act (IX of 1922), both the sales having taken place subsequent to 
the commencement of the Act, the date of whjch was the 17th 
February, 1923. 

Both the pre-emptor and the vendee being in the same class of 
pre-emptors under the scheme provided by section 12, in order to 
ascertain whether there is any preference between them, we have to 
refer to the provisions of sub-section (3) of section 12. There a 
preference is given to the person who is the nearest heir of the vendor. 
If we look at the pedigree, which is set out at the head of this judg- 
ment, the nghts of the cases are with the vendee, Ishwar Dat, for he 
isa nearer heir of both the vendors than is Mahesh Dat the pre- 
emptor. 

We hold, therefore, that in neither case is the plaintiff entitle 
preempt and we, therefore, allow both these appeals, set asi 
decrees of the courts below, and direct*that the plaintiff’s cl 
dismissed in all courts with costs. 
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SHIVA NATH PRASAD (Applicant) 
UErsus 
TULSHI RAM (Opposite party) .* 


Hindu Law—Jownt ancestral estate—Mortgage-deed cxeculed by 
futher—Debt tainted with wanorahiy—Money decree against 
father personally—Father’s interesit attached and sold, in exe- 
culion of—Minor son, tights of, linutation of. 

A Hindu minor is entitled to get his interest in a joint pro- 
perty exempted but he cannot prevent the right title and interest 
of his father, in the Joint ancestral estate, from being attached 
and sold in execution to satisfy a decree passed against the 
father personally on the basis of a mortgage-deed executed by 
the latter in lieu of a debt found to be tainted with immorality. 
Deendyal Lal v. Jugdecp Narain Singh, 1. L. R., 3 Cal., 198, 
Suraj Bunst Koer v. Sheo Prasad Singh, I. L. R., 5 Cal., 148, 
Lachmni Narain v. Lachmi Narain, I. L. R., 16 All, 449, 
Chandra Sen v. Ganga Ram, 2 A. L. J. R., 899, Karan Singh 
v. Bhup Singh, 1. L. R., 27 All., 16 and Abdul Karim v. Ram 
Kishore, 23 A.L. J. R, 196, referred to and followed. Brij 
Naram Rai v. Mangla Prasad Rai, 21 A. L, J. R., 934, not 
apphed. 

EXECYTION FIRST APPEAL from a decree of SYED IFTIKIIAR 

HUSAIN, Additional Subordinate Judge of Ghazipur at Ballia. 


B. Mallick and Gulsari Lal, for the appellant. 
Peary Lal Bane: jt, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal by a Hindu son from a decree 
passed in executiog against him. His father had made a mortgage 
in favour of the plaintiff decree-holder and a suit was instituted 
against him impleading his minor son. On behalf of the son it was 
pleaded that the debt was tainted with immorality and, therefore, 
the mortgage was bad and the son was not liable to pay the debt. 
The court found that the debt was proved to have been tainted with 
immorality and therefore declined to pass a decree for sale on the 
basis of the mortgage-deed but simply passed a money decree 
against the father personally. The decree-holder put the decree for 
oney against the father in execution and attached the whole of 
ancestral property including that which had been mortgaged. 
court below has allowed the objection of the son so far as the 
ent of his interest in the property is concerned but has 
execution against the interest, of the father in the joint 

The son appeals to this Gourt and on his behalf it is 
d, in the first place, that the effect of the previous decision 
ake the entire family property free from all liability; and 
* E, F, A. No. 509 1924. 
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in the next place it is contended that in the face of the finding that 
the debt was tainted with immorality, it is not open to the decree- 
holder tò attach any portion of the joint ancestral property. We 
think that there is absolutely no substance in the first contention. 
AJl that the court held was that in view of the finding on the ques- 
tion of immorality the mortgage was bad and therefore there had 
been no transfer of the property and no charge created. It passed 
a simple money decree against the father, but it did not in any 
other way hlod that any ancestral property would never be liable to 
be sold in execution of the decree against the father. 


The next contention also has no force. It was held by their 
Lordships of the Privy Council in the case of Deendyal Lal v. 
Jugdeep Narain Singh (*) that the right title and interest of one 
co-sharer ina joint ancestral estate might be attached and sold in 
execution to satisfy a decree against him personally under the law 
of Mitakshara. This principle was re-affirmed by their Lordships 
in the case of Suraf Bansi Koer v. Sheo Prasad Singh (°) where 
at page 174 their Lordships observed that the previous decision had 
recognised the seizable character of an undivided share in a joint 
property. This case has been followed by this Court in the case 
of Lachhmsi Narain vy. Lachhmi Narain (°) and in the case of 
Chandra Sen v. Ganga Ram (*). It seems to us that if the 
interest of the father alone can be seized in execution of a decree 
against him, the question of the immorality of the debe does not 
arise. The son is not called upon to pay this debt nor is his pro- 
perty said to be attached and sold. He is entitled to get his 
interest in the joint property exempted. But it does not follow that 
he 1s also entitled to prevent the attachment and sale of the interest 
of his father against whom a decree is in force. In the Full Bench 
case of Karan Singh v. Bhup Singh (°) reference was made to 
an earlier Privy Council case and it was pointed out that if the son 
sought to escape from having Ars txterest affected by the sale, he 
had to establish that the debt he desired to be exempted from 
paying was of such a character that he as a Hindu son could not be 
under the pious obligation to discharge it. In a recent case of Abdul 
Karin v. Ram Kishore (°) the above mentioned Full Bench case 
was followed. 


It is lastly contended that the observations of their Lordships of 
the Privy Council in the case of Bzt7 Narain Rat v. Mangla Prasa 
Rai (©) conclude this point and make the entire estate free fre 
liability in case the debt is contracted for immorality. We t 
that the propositions laid down by their Lordships do not coy 
point now before us. The’ question whether the interest of 
parcener can be attached and sold irf execution of a decre: 


(1) ILL. R., 3 Cal, 198. (2, I. L. R., 5 Cal, 148. 
(3) I L. R., 16 All, 449 at 455-6 (4) [1904] 2 A. L.J. R 
(5) I.L. R., 27 All, 16. i (6) [1925] 23 A. L. J.’ 


(7) [i923] 21 A. L. J. R., 934. 
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him was not a matter before their Lordships. The previous cases 
referred to above therefore still hold good. We are of opinion that 
this appeal has no force. It is accordingly dismissed with cnsts in- 
cluding fees. 


Appeal dismissed. 


TULA RAM (/udgment-debtor) 
Versus 
BHUP SINGH (Decree-holder) .* 


Morlgage—Sale, suit for, based on—Preliminury decree passed 
agaist morigagor as well as his sons—Appeal by latter dis- 
missed — Wien first courts decree merged in appellate decree— 
[inal decree, application for—Time to be reckoned jrom dale 
of appellate decree, 


In plaintiff's suit for sale brought on the basis of a mortgage- 
deed executed by the appellant himself and impleading his 
(appellant’s) sons, a preliminary decree for sale was passed 
on the 16th April, 1918 against all the defendants and the 
time fixed for payment was the 17th of October, 1918. The 
sons having contested the suit on the ground that there was 
no legal necessity for borrowing the amount, appealed to the 
District Judge in July, 1918. The appeal was dismissed on 
znd November, 1918. A second appeal to the High Court was 
also dimissed on 31st March, 1921. In both the appeals, the 
sons did not implead their father, but they opened up the whole 
decree and urged that no portion of the joint family property 
was at all liable to be sold. 


Held, that inasmuch as the appeal had been preferred on 
behalf of and®in the interest of the whole family and the entire 
family property was sought to be exempted from the decree, 
it was the decree passed in appeal in which the first court’s 
decree merged and that time for making an application for a 
final decree should be counted from the date of the appellate 
decree. Gajadhar Singh v. Kishen Jiwan Lai, I. L. R., 39 AL., 
641, referred to, 

SECOND APPEAL from adecrec of G. C. BADHWAR ESQ., District 
Judge of Aligarh, confirming a decree of MAULVI ABDUL HASAN, 
ubordinate Judge. ; 
N. C. Vaish, for the appellant. i 
‘he respondent was not represented. ! 
> judgment of the Court was deliveted by 


1IMAN, J.—This is a judgment-d¢btor’s appeal arising out 

lication for a decree absolute in which the main plea is that 

“ation is barred by time. It is stirprising to find that both 
* S. A. No. 571 pf 1924, 
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the courts below call the proceeding an execution of the decree which 
of course jt is not. It appears that the plaintiff instituted a suit 
for sale on the basis of a mortgage-deed executed by Tula Ram the 
appellant himself impleading his sons, Jugal Kishore and Ratan Lal. 
A preliminary decree for sale was passed on the 16th of April, 1918 
against all the three defendants and the time fixed for payment was. 
the 17th of October, 1918. The sons had contested the suit on the 
ground that there was no legal necessity for borrowing the amount. 
They had preferred an appeal to the District Judge in July, 1918 which 
was dismissed on the 2nd of November, 1918 anda second appeal 
to the High Court by them was also dismissed on the 31st of March, 
1921. Itis to be noted that neither in their appeal before the 
District Judge nor in their appeal to the High Court did the sons 
implead their father, Tula Ram, but they opened up the whole 
decree and urged that no portion of the joint family property was at 
all liable to be sold. 


The decree-holder claims that he is entitled to calculate the 
time for making the application for the final decree from the date 
of the appellate court’s decree. If time is to be counted from that 
date, the application is within time. If not, then it was presented 
more than three years after the preliminary decree by the first court 
was prepared. The court below has held that in this case the 
application is not barred by time and has relied on the Full Bench 
case of Gajadhar Singh y. Kishen Jiwan Lal (*). j 


The present case is different from cases where a number of 
defendants who hold portions of property independently and who 
were parties to the original sut are not made parties in appeal. In 
the present case the appeal had been preferred by the sons on 
behalf of and in the interest of the whole family. The point raised 
was that the entire family property was to be exempted from the 
decree The success of the appeal would have enured for the benefit 
of the whole family including Tula Ram, the executant. It must, 
therefore, be assumed that the appeal was preferred on behalf of the 
whole family, but of course in the name of the sons only who were 
not disqualified from chalienging the validity of the loan advanced. 
The whole case was re-opened and the appellate court, if it had 
allowed the appeal, would have had to dismiss the entire suit not 
only as against the sons but even as against Tula Ram. Under these 
circumstances the view taken by the learned Subordinate Jud 
that it was the decree passed in appeal in which the first cou 
decree merged and from which date time would be counted s 
to be correct. We accordingly dismiss the appeal but withou 
order as to costs as no one'appears for the respondent. 

Appeal d 









(1); I. L. R., 39 All, 641. 
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MEHARBAN SINGH (Defendant) eke 

i VETSUS 1925 
PANNA LAL (Plaintif) * April, 27. 
Limitation Act (IX of 1908), sections 19 and 20—Provisions of— STUART, J. 


Original bond superseded by second bond— Endorsement on, when BOYS, J. 
not amounting to ‘ acknowledgment’—What constitutes a proper 
‘acknowledgment’—Wording of the endorsement, legal effect 

of, question of interpretation—Can be raised in second appeal. 


On 14th May, 1914 defendant executed a simple unregistered 
bond for Rs. 3,999 @ 12 % simple interest in favour of the 
plaintiff, the money being repayable on sth June, 1917. On 
3rd June, 1920, defendant signed the following endorsement, 
which was written on the back of the bond by the plaintiff :— 
‘Accounts having been made up, the sum of Rs. 6,s00 has 
resulted as principal and interest in which (jismen) a usufruc. 
tuary mortgage of village Samogarh for Rs. 4,000 has been 
executed to-day: Rs, 10 in each have been paid.” The same 
day a deed was executed by the defendant in favour of the 
plaintiff and it was subsequently registered, It stated that 
‘* in consideration of Rs, 4,000 the defendant transfers to the 
plaintiff possession of the village of Samogarh with full 
enjoyment of the usufruct’’ and that “at the end of twenty 
years the village is to be restored to the defendant without 
payment, but during the continuance of the twenty years’ enjoy- 
ment it is open to the defendant to recover possession of the 
village at any time by payment of the whole amount due”. 
The deed also contained a previous interpolation to the effect 
that the ‘‘ Kul zare saman” of the deed of 14th May, 1914 
had been taken into account. On sth July, rg21, the plaintiff 
sued the defendant for Rs. 2,813 odd, on the basis of the 
bond of r914, 1elying on the endorsement of 1920 to save 
limitation. The Subordinate Judge dismissed the suit as time- 
barred, The District Judge, however, decreed it on appeal, 
finding that the so-called ‘‘ usufructuary mortgage” had been 
executed in part payment of the amount due onthe deed of 
1914 and treating the endorsement of 1920 as an acknowledg: 
ment in writing within the meaning of section 19 (Act IX of 
1908). ‘The defendants having preferred a second appeal, 
held, 6n a preliminary objection, that inasmuch as the decision 
of the District Judge proceeded necessarily on his view of the 
legal effect of the words of the endfracment it was open to the 
defendant to question his decision ọn that point. Held, further, 
that on the facts the plaintiff could not invoke the assistance 
of section 20, Act IX of 1908. Iņ order to extend the period 
f limitation, the plaintiff must Proy that the defendant made 

‘d signed an acknowledgment, dn 3rd June, 1920, to the 

‘ct that, after all realizations, there was a balance due on 
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the deed. This he (plaintiff) failed to do. (Expl. I of 
section 1g, referred to.) 

Per Boys, J.—The mortgage-deed might be correctly described 
as a "conversational document” which was executed in lieu 
of the first document and entirely superseded it. $ 


SECOND APPEAL fiom a decree of H. J. BELL ESQ., District 
Judge of Jhansi, reversing a decree of MAULVI SHAMS-UD-DIN KHAN, 
Subordinate Judge. 


Haribans Sahat, for the appellant. 
N. C. Vaish, for the respondent. 
The following judgments were delivered :— 


STUART, J.—This second appeal has arisen in the following 
manner. On the 14th May, 1914 the defendant executed a simple 
unregistered money bond for good consideration of Rs. 3,999 @ 127% 
simple interest in favour of the plaintiff. The defendant was not 
liable to pay the amount till 5th June, 1917. On the 3rd June, 1920 
an endorsement was written on the back of the bond by one Sumer 
Singh on the instructions of the plaintiff. This was signed by the 
defendant. We translate the endorsement as follows :— 

‘‘Accounts having been made up, the sum of Rs. 6,500 has 
resulted as principal and interest im which” (this is a literal] 
translation: the words are jismen) ‘‘ a usufructuary mortgage of 
village Samogarh for Rs. 4,000 has been executed to-dgy : Rs 10 
in cash have been paid.” 

The same day a deed was executed by the defendant in favour of 
the plaintiff in respect of the village Samogarh. This deed is the 
‘usufructuary mortgage ” to which reference is made in the endorse 
ment. The deed is not a usufructuary mortgage 


It sets forth that in consideration of Rs. 4,000—it is not stated 
how the figure is arrived at—the defendant transfers to the plaintiff 
possession of the village of Samogarh with full enjoyment of the 
usufruct. At the end of twenty years the village is to be 
restored to the defendant without payment, but during the con- 
tinuance of the twenty years’ enjoyment it is open to the defendant 
to recover possession of the ‘village at any time by payment of “ the 
whole amount due” (‘Kul zare saman”). The deed contained 
a previous interpolation tu the effect that the “ Kul zare saman ” 
of the deed of 14th May, 1914 has been taken into acępunt. The 
deed thus added to the charactenstics of a “ zar-i-peshgi ” lease, 
right to determine the leasé by exercise of what approximated t 
right to redeem. It probably assumed its form in order n 
contravene the restriction of transfer provided by Local Act 
1903, the parties being governed by theeprovisions of the Act. 













The defendant, after executing this deed, refused to regi 
Compulsory registration was subsequently obtained. On 
1921 (more than seven yeats after the execution of the si 
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of 14th May, 1914) the plaintiff sued the defendant on the basis aes 
of that bond. He relied on the endorsement of the 3rd June, 1920 1925 

to save limitation and sued for Rs. 2,490 principal and Rs. 323-11-0 — 
interest after deducting Rs. 4,010. The Subordinate Judge dismissed rere 
the suit as time-barred. The District Judge decreed it on appeal. z. 

The defendant files this second appeal. The District Judge found PANNA LAL. 
that the socalled “ usufructuary mortgage” had been executed in 
part payment of the amount due on the deed of 14th May, 1914, and 
treating the endorsement of the 3rd June, 1920 as an acknowledg- 
ment in writing within the meaning of section 19 (Act IX of 1908), 
considered the suit within time. 





Stuart, J. 


A preliminary objection has been taken by the plaintiff-respond- 
ent to the effect that no second appeal lies based on the plea that 
the finding that the “ usufructuary mortgage ” had been executed 
in part payment jsa finding of fact, and that ın view of this finding 
the endorsement can only be treated as an acknowledgment, 


There is no force in this objection The decision of the Distıict 
Judge proceeds necessarily on his view of the legal effect of the 
words of the endorsement and it is open to the defendant to question 
his decision on that point. 


The main point for decision in this appeal is whether the defend- 
ant by signing the endorsement has made an acknowledgment of 
liability lg respect of the right of the plaintiff to sue on the bond. 
On the facts the plaintiff cannot invoke the assistance of section 20, 
Act IX of 1908. 


It is necessary to keep in the foreground the first explanation 
to section 19. The acknowledgment may be sufficient though it 
omits to specify the exact nature of the right. But there must be 
a definite acknowledgment. In order to extend the period of 
limitation, the pl&intiff must show that the defendant signed an 
acknowledgment to the effect that on the 31d June, 1920 there was 
a balance due to the plaintiff on the bond after crediting the delend- 
ant with what was properly due to him in respect of the execution 
of the deed for Rs. 4,000 and the payment of Rs. roin cash. Has 
he been able to show this ? 


The words of the endorsement neither assert that anything is 
due on the bond nor deny that anything is due on the bond. The 
words “jismen ” aie ambiguous. They cannot be read as meaning 
in part payment of which’’ and they cannot be read as meaning 
full satisfaction of which’’. The learned counsel for the res- 
ent argues that the execution of‘the deed cannot entitle the 
dant to more thana credit for the amount of nominal consi- 
ion stated therein, that is Rs. 4,@00. But this would impose 
stifiable restriction. The execution of a deed of transfer ol 
le property does not necessatily confine the amount of 
n enjoyed in lieu to the nominal consideration. This is 
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not a case where limitation can be extended on proof on payment 
of interest as such or part payment of principal of a debt where the 
fact of the payment appears in the handwriting of the person making 
the same. There is nothing in the endorsement to show that 
interest was paid “as such” and the endorsement is not in the 
defendant's handwriting. The provisions of section 20 have no 
application. The plaintiff-respondent has to show that on the 3rd 
June, 1920 the defendant, made and signed an acknowledgment 
that after all realizations there was a balance due on the deed. In 
our opinion he made no such acknowledgment. ° 


In these circumstances itis unnecessary to consider the point 
raised by the appellant which does not appear to have been pressed 
in the Court of the District Judge and is not raised explicitly 
in the grounds of appeal here that the acknowledgment is bad for 
being unstamped. 

The appeal is allowed and the suit is dismissed. 


The plaintiff will pay his costs and those of the defendants in 
all courts. 


Boys, J.—I am in entire agreement with my learned brother 
on the questions with which he has dealt fully, the questions of 
acknowledgment of liablility and limitation. But we have had fully 
discussed before us the interpretation of the so-called mortgage-deed 
and I think it is desirable in the just interests ot the plaigtiff if he 
is right and the just interests of the defendant if he is right that 
we should also express our opinion as regards the interpretation of 
the terms of that deed and of the endorsement on the earlier bond. 


A perusal of both documents, particularly of what I will call the 
mortgage-deed of which the terms are very unusual, gives the 
impression that it might be correctly described as a “ conversational 
document ” that is to say, a document which has *not had its origin 
in any carefully preconceived view of the exact terms in which the 
parties were going to define their obligations but which has started 
with expressing the main idea and then as various questions have 
occurred to either party clauses have been added. So we find in 
this document, first of all, asimple declaration that such and such 
property is mortgaged for a period of twenty years in consideration 
for a sum of four thousand rupees., Then it appears that somebody 
said “that does not make if clear whether the four thousand rupees 
refers to the principal only or the principal and interest” and the 
a phrase is added, not defining this in clear terms but simply stati 
that the “ Kul zare saman " has been taken into account. 


This latter is followed by what has been described as a 
providing for redemption. . Here agai® no amount is specifie 
simply the phrase “ Kul zare saman” again appears. Then, 
after apparently the whole document has been completed 
of foot-note is added in which it is said that (I quote from 

S 
i 
' 













VOL. XXIII] HIGH COURT 873 


translation) ‘‘ The document account whereof has been adjusted 
and in leu of which the mortgage-deed has been executed was 
executed on the 14th May, 1914.” 


The endorsement on the bond gives us no further indication 
than such as is to be found in the words “ Jismen char hazar rupea ”’. 
We have clearly then to determine the effect to be given to the 
words “ Jismen ” and the effect to be given to the words “ Kul 
zare saman ”. We find it impossible to determine the exact meaning 
of the words “ Jismen’’ in the context in which they are here used, 
as to whether they mean “against which’’, “ towards the account of 
which ” and so on. „The words are ambiguous. To turn to the words 
“ Kul zare saman ” we note that the learned District Judge says: 
“The mortgage-deed contains a statement that the sum of four 
thousand rupees is accounted for (mahsub) in (men) the money 
bond, 7. e., set against the money bond.” A perusal of the trans- 
literation of the mortgage-deed has not enabled me to find any such 
statement at all. What has been saidin the document is “ Kul 
zare saman mahsut pahlia ”. To say that the document contains the 
words “four thousand rupees is accounted for ” is to beg the whole 
question. 


I have already described the first passage where the term “ Kul 
zare saman `” occurs as indicating that that passage was merely an 
additional*statement which was intended to make it clear but entirely 
failing to make it clear whether. the whole Rs. 6,500 was being 
settled or only the Rs. 4,000. But there is to my mind clear indica- 
tion in the second passage, where the second “ Kul zare saman ” 
occurs, showing the true meaning to be given to that phrase. It is 
admitted that it must mean either Rs. 4,000 or Rs. 6,500. Let us 
suppose that it meant Rs. 4,000. Then it would effect this that after 
a week, ten years, or any period he pleased after the execution of 
that deed, the mortgagor could by the payment of Rs 4,000 without 
even any interest, have discharged the deed. ‘That would mean that 
the mortgagee would lose his whole security. The whole purpose 
of the execution of the second decd would be frustrated. It is 
impossible to believe that that could possibly have been the intention. 
On the other hand, if it meant Rs. 6,500, there is avery obvious 
meaning in the clause, namely, that if the mortgagee was to be 
allowed to keep possession for his twenty years, well and good, the 
hole debt was wiped off. If, on the other hand, the mortgagor 
ose to redeem, and it was made unlikely that he would chose to 
em, he would have to pay the Rs. 6,500. Seeing that fo put 
terpretation “ Four thousand rupees ” on the words “ Kul zare 
’ where they occur in the second place would be to make 
e document absolutely futile, while to interpret it as mean- 
5500 would make it logical, reasonable and intelligible, we 
ust mean inevitably the sum of Rs. 6,500. If that is so, 
be no possible Justification for holding that it meant 
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anything else whcre exactly the same phrase occurs clearly without 
qualification. 


The final note at the end of the document supports this view 
that the second document was exccuted in Jieu of the first document 
and entirely superseded it. 


We think, for these reasons, therefore that the second deed was 
intended to entirely supersede the first deed and that the plaintiffs 
case should have been dismissed. I agree in the order passed by 
my learned brother. 


Appeal atlowed. 


KOMIL PRASAD (Defendant) 
VERSUS 


BHARAT INDU AND OTHERS (Plaintiffs) .* 


Landlord and tenant—Siat for ejecimeni— Adverse possession— 
House in village Abadi—Defendanis not tenants or Raiyat— 
When platnitff camindar not entitled lo succeed. 


Plaintiff having purchased a certain village brought a suit 
against the defendant for ejectment from a house®which was 
found to have been occupied at one time by a bairagi who was 
not a tenant or raiyat of the zamindar. It was, further, a fact 
that the said batragi sold the house along with its site to the 
predecessor of the defendant, that the sale-deed, which was 
attested by one of the zamindars, expressly stated that absolute 
ownership was being transferred, that the house was sold 
again and was ultimately acquired by the defendant who never 
acknowledged the title of the zamindar or paid any rent and 
that at no time the plaintiff had actual possession of the house. 
The Munsif, finding that the defendant had fully established 
his adverse possession and that the plaintiff had failed to prove 
that they ever had any possession within 12 years of the suit or 
that their title had ever been acknowledged, dismissed the suit. 
On appeal the Jower appellate court set aside the decree and 
remanded the case, 


Held, that the rile of law laid down in the Full Bench casr 
of Incha Ramv. Bande Ali Khan, 8 A. L. J. R., 877 applie 
clearly to this case and the plaintiff’s suit must fail, 


First APPEAL from an order of BABU LAKSHMI N. 
TANDON, Subordinate Judge of Farrukhabad. 


M. Walt Ullah, for the appellant 


Katlas Nath Katju, for the respondents. 
* FLA F.O. No. 194 of 1924. 
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The judgment of the Court was delivered by CIVIL 


SULAIMAN, J.—This is a defendant’s appeal arising out of a suit 1925 
for ejectment brought by the plaintiffs who have purchased the Eon 
village. The house in question is situated in Kamalganj in the PRASAD 
district of Farrukhabad and has the following history. This house v. 
was purchased at auction from some one else by Baba Lachmandas. PHARAT 
It is not clear what the true character of the possession of the judg- l 
ment-debtor had been but we know that Baba Lachmandas had been Sulaiman, J. 
a Zamindar in the village and was a datsag?. He was certainly 
nota tenant or an ordinary occupier like a raiyat. On the 15th of 
October, 1881 he sold this house along with its site to the predecessor 
of the defendant and there was a clear recital in the sale-deed that 
he was the full owner of the house and the site and was transferring 
his proprietary interest. The sale-deed was actually attested by 
Shib Dayal, one of the zamindars in the village and the predecessor- 
in-title of the present plaintiffs. Subsequently the house was sold 
again and then ultimately acquired by the present defendant. On 
the other hand, the plaintiffs have acquired an interest in the village 
from the zamindars. 





The defence mainly was that the defendant and his predecessor 
had been in adverse possession of the site all along and are its fu 
propiietors and that the plaintiffs never had any possession over or 
title in the property. The learned Munsif came to the conclusion 
that the defendant had fully established his adverse possession and 
that the plaintiffs had failed to prove that they ever had any posses- 
sion within twelve years of the suit o1 that their title had ever been 
acknowledged. He accordingly dismissed the suit. On appeal the 
lower appellate court has set aside that decree and remanded the 
case. 


Ordinarily a finding on the question of adverse possession would 
be a finding of fact and binding in a further appeal but in this case 
the learned Subordinate Judge of the lower appellate court has made 
several errors of law. In the first place, he has distinguished the 
Full Bench case of /icha Ram v Bande Ali Khan (œ) on the 
supposition that the site of the shop in dispute in that case was 
situated ina market (ganj) and not within the ordinary ambit of 
the zamindari. That this is incorrect will appear from page 880 of 
the report where RICHARDS, C. J remarked that it had been found 
hat the site in question was not situated in gav7 established by Mr. 
edcock. Then again the learned Subordinate Judge thought that 
much as the present occupier of this house, namely, respondent 
, Was atenant of the village, therefore the presumption that 
use belonged to the zamindar al once arose. He forgot to 
that although the present 1esponġent happens to be a tenant 
established the way in which the house has devolved on him 
shown that at any rate in 1881, the occupier of the house 


(1) [1910] 8 A. L. J. R., 877, 
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was not a tenant but was a zamindar about whom there can be no 
presumption of law that he was a mere tenant or raiyat of the other 
zamindars. We think that the rule of law laid down in the Full 
Bench case of /uha Ram v. Bande Ali Khan applies clearly to 
this case. Asa matter of fact that case arose out of a dispute with 
regard to a house situate in this very village. RICHARDS, C. J. 
remarked that it was quite clear that Kamalganj was not an ordinary 
agricultural village in which the ordinary strong presumption of the 
ownership of the zamindar arose. In the circumstances he did not 
think that it was necessary that the defendants should prove that they 
expressly set up adverse possession more than twelve years before 
the suit. BANERJI, J. distinctly held :— 


“It not being proved that the occupation of the site in 
question was with the leave and license of the landlord but it 
being proved that the occupier belonged to a class of persons 
who ordinarily found no place in an agricultural village, that 
he never acknowledged the landlord’s title and never paid rent 
or any other dues to him for the occupation of the site, the 
ordinary rule that every plaintiff against whom limitation is 
pleaded must prove subsisting title not barred by limitation, 
will apply even when the plaintiff happens to be the zamindar.”’ 


As it had been held that the village was an agricultural village but 
two-thirds of the inhabitants were said to have been non- ABTICL PURSES, 
CHAMIER, J. remarks 
‘there being no proof and no ground for peesuane that the 
zamindar had been in possession of the land at any time during 
the last 40 years or that the defendants or their predecessor 
held under him in any sense, and I think that the case might 
have been disposed of on that ground.’ 

On the findings of both the courts below in this case it is quite 
clear that it is not a case where the origin of the occupation of the 
defendant is unknown. Itis known definitely that it was occupied 
at one time bya person who was nota tenant or ratyat of the 
zamindar. Furthermore, it is known that at no time the plaintiff had 
actual possession of it. At no time has the defendant or his pre- 
decessors acknowledged the title of the zamindar or paid any rent. 
Assuming, therefore, that the mere attestation by Shib Dayal did 
not entitle the court to raise the presumption that he was aware of 
the contents of the document which expressly stated that absolute 
ownership was being transferred, the suit cannot succeed. That recita: 
at any rate, shows that the occupation of Baba Lachmandas and +} 
transferee was not in the capacity of a licensee. The view taker 
the learned Munsif was correct and we must allow this appea 
setting aside the order of remand, restore the decree of the 
of first instance with costs in all courts including in this court f 


Appeal a 
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FAQIR CHAND AND ANOTHER (Judgiment-debtors) 
UCSUS 


SANT LAL (Decree-holder) .* 


Hindu law—Joini, family property—Undivided share of judgment- 
debtor—Aitachment of, in execution of a decree—Judgment- 
debtor’s death—Aitached property in the hands of his father— 
Execution to proceed against lalter. 

In execution of a decree the undivided share of a judgment- 
debtor, in a joint family property, was attached by the decree- 
holder. The judgment-debtor having died subsequently, the 
decree-holder proceeded execution against the attached property 
in the hands of the father and widow of the deceased. The 
father raised objections which were disallowed, On appeal, 
held (1) that the attachment of the undivided share created 
a charge on the judgment-debtor’s interest which was not 
extinguished by his death; 

(2) that the equity of redemption vested in the father who 
was a surviving member and if for any reason the attachment 
were to cease, the property would vest in him. Under these 

' circumstances, he was the legal representative against whom 
execution ought to proceed. Suraj Bunsi Koer v. Sheo Prasad, 
I, L:R., 5 Cal., 148 and Lachmi Narain v. Lachmi Narain, 
I. L. R., 16 All., 449, followed. 


EXECUTION FIRST APPEAL from a decree of CHAUDHRI SYED 
ABDUL HASAN, Subordinate Judge of Dehra Dun. 


Kailas Nath Katju, for the appellants. 
Peary Lal Banerji, for the respondent. 
The judgment af the Court was delivered by 


SULAIMAN, J.—This is an appeal by the judgment-debtors from 
an order passed in execution. Faqir Chand is the father and 
Musammat Srimati, the widow of one Amir Chand, against whom the 
respondent had obtaind a money decree in execution of which he 
attached his undivided share in the family house to the extent of half. 
After the attachment but before the sale Amir Chand died and the 
decree-holder wanted to proceed with the execution against the 

ttached property in the hands of the father and the widow. Objec- 
ns were raised on behalf of the father which have been disallowed, 
ce this appeal. 
vo points have been urged before| us. The first is that the 
of the attachment ccased as sooh as Amir Chand died in- 
as the property was uhdivided joint family property which 
vived to the father. The second point is that the father is 
se the legal representative of the deceased Amir Chand. 
* E. F. A. No. 449 of 1924. 
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The first contention is contrary to what was laid down by their 
Lordships of the Privy Council in the case of Suraj Bunst Koer v. 
Sheo Prasad (*) where it was clearly held that the attachment of 
an undivided interest of a co-parcener created a charge on his interest 
which was not extinguished by the death of that co-parcener. That 
case has been followed by this Court in the case of Lachmi Narain 
y. Lachmi Narain (°). 


As to the second point we think that too has no force. If by 
attachment the decree-holder had created a charge on the interest 
of the deceased Amir Chand, the equity of redemption must vest 
in the father who is a surviving member. If for any reason the 
attachment were to cease, the property would vest in the father. 
Under these circumstances Faqir Chand, the father, was the legal 
representative against whom execution ought to proceed. By way 
of precaution the learned Subordinate Judge has also impleaded 
Musammat Srimati, the widow, in case she wanted to file objections. 
This she need not do. Under these circumstances the order passed 
cannot be said to be in any way wrong. The appeal is dismissed 
with costs including fees. 

Appeal dismissed. 
(1) I. L. R., 5 Cal, 148. 
(2) I. L. R., 16 All., 449. 


KASHI PRASAD AND ANOTHER (Judgment-debtors) 
Versus 
MAFHURA PRASAD AND OTHERS (Decree-holders) .* 


Limitation—Question of—Parittion suit—Final decree—Appeal by 
plaintif—No objections raised by opposite o parties— Execution 
of final decree—Application for—When not beyond time. 


According to a fina] decree passed on 29-1-1917 in a partition 
suit in which the present appellants (judgment-debtors) were 
arrayed asthe third set of defendants and the respondents 
(decree-holders) as the first and fourth sets of defendants, 
the appellants were directed to pay to the respondents a certain 
amount. On the soth November, 1917, the plaintiff in the 
suit filed an appeal against this decree to the High Court, N 
objections were raised by any set of the defendants who we 
all parties to the appeal. The High Court dismissed the app 
on the 2gth February, 1922. On the roth March, 192 
respondents applied for execution of the final decree, 
appellants pleaded that the application was made beyont 
Held, that limitation for execuéion of the final decree 
to run from the date: of the High Court’s decree. Itc 
be maintained that, because the present appellants 
present respondents:did not challenge the final dec 
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proceedings by way of appeal to the High Court, that therefore 
their relations were governed entirely by the final decree, 
Mushiat-un-nissa v. Rani, I. L. R, 13 All, 1, distinguished. 
EXECUTION FIRST APPEAL from a decree of BABU RAJ BEHARI 
LAL, Subordinate Judge of Ghazipur. 


Sanker Saran and Janaki Prasad, for the appellants. 
Gulzart Lal, for the respondents. 
The judgment of the Court was delivered by 


LINDSAY, J.—This is an appeal in the execution department. 
It appears that on the 19th of March, 1923 B Mathura Prasad and 
Fiarbans Prasad made an application for execution against the appel- 
lants here, namely, Kashi Prasad and Madan Mohan Prasad to 
recover a sum of Rs. 3,152. 


The appellants here challenged the application alleging that it 
had been made beyond time and was not maintainable. The court 
below has held that the application is within limitation and now we 
have this appeal in which we are asked to find that the order of the 
court below is wrong. 


The application now under consideration was based upon an 
order contained in adecree which was passed on the 29th January, 
1917. That was a final decree in a partition suit. In that suit the 
present appellants were arrayed as the third set of defendants and 
Mathura Prasad and Harbans Prasad who have made this application 
for execution were arrayed as the first and fourth sets of defendants. 

Under the terms of the final decree passed by the court below 
on the 29th January, 1917 the third set of defendants were directed 


to pay to Mathura Prasad the first set of defendants and Harbans 


Prasad the fourth set of defendants, Rs. 2,335/8/3. 


If limitation fòr the application which we are now considering 
is to be deemed to run from the date of this final decree, there might 
be some force in the objection which was made by the present 
appellants. It appears, however, that on the 20th November, 1917 
the plaintiffs in that suit, Nandan Prasad and others filed an appeal 
against the final decree in the High Court. That appeal was 
finally disposed of by this Court onthe gth of February, 1922. 
This Court dismissed both the appeals and the cross-objections. 
It is stated, that neither Mathura Prasad the first set, nor Harbans 
‘he fourth set nor the present appellants Kashi Prasad and Madan 

chan the third set raised any objections; to the final decree in the 
se of this appeal by way of cross-objection or otherwise. On the 
hand, it is admitted that these persons were all parties to the 

‘| in this Court. . 


> are of opinion that the Subordinate Judge was right in 
« that limitation for the execution of this decree which we 
dealing with began to run from the, date of the High Court’s 
hat is to say, the 9th of Febfuary, 1922. We do not think 
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it can be maintained that because the present appellants here or the 
present respondents did not challenge the final decree in the pro- 
ceedings by way of appeal which were taken in this Court that 
therefore their relations are governed entirely by the final decree of 


the 29th January, 1917 as passed by the trial court. 


It is clear to us that when the appeal against the final decree 
was filed by the plaintiffs in the partition suit, the entire partition 
was under review, and if it had so happened that any relief had been 
given to the plaintiffs-appellants in that appeal, the necessary conse- 
quence would have been that the whole partition decree would have 
had to be altered. In our opinion the decree must be treated asa 
single decree and not asa series of decrees in favour of or against 
various parties to the case. We are referred by the appellant's 
learned counsel to the Full Bench ruling of this Court reported in 
Mushiat-un-nissa v. Rani (*). That case is clearly distinguishable 
from the case which we are now dealing with. We hold that the 
court below was right in the view it took of this question of limitation 
and we dismiss the appeal accordingly with costs. 


Appeal dismissed. 
(1) I. L. R., 13 All, 1. 
Fe 
LEKHAN SINGH AND ANOTHER (Plaintiffs) 


VEVSUS 


BABU RAM (Defendant) .* 


Civil Procedure Code, Order 41, rule 25—Psovisions of—Appellate 
Court, when may remit issues but not the whole case. 


A suit for redemption of a mortgage was°decreed in plain- 
tiff’s favour with the direction that the accounts would have 
to be taken “before the preparation of the final decree. The 
Subordinate Judge being of opinion that the accounts filed by 
the mortgagee were absolutely unsatisfactory and unreliable, 
held that in the absence of proper accounts, he could not but 
accept the accounts as filed by the decree-holder which were 
prepared on the basis of the patwari’s papers. He accordingly 

: passed a decree in favour of the plaintiff for a certain sum. 
On appeal the lower appellate court remanded the case on the 
ground that the first court had not gone properly into th 
accounts and had decided the case in a summary and unsa’ 
factory manner, 


Held, that the order of the lower appellate court could 
be upheld. It was the duty of that court to go into the 
tion of accounts itself and find what amount was actual 
to the plaintiff on the evidence before it. When the Si 
nate Judge was not satisfied with the accounts filed 

* FCA. F.P. No. 192 of 1924. 
f 
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mortgagee, he was bound to accept the plaintiff's accounts CIVIL 
unless there was something in the judgment or decree to the iene 
contrary. ee 


[Per DanieLs, ].—Where, in cases which have been disposed LEKHAN 
of by the trial court on the merits, the lower appellate court ea 
considers that it ought to have a finding on some issue which BABU Ram. 
the trial court has not decided, it can always remit issues under 
Order 41, rule 25, but it is not legitimate for an appellate 
court to send back the case from its file merely because it 
differs radically from the conclusion of the court below on the 
facts or because it considers that the discussion of the evi- 
dence in the trial court’s judgment is inadequate. | 


FIRST APPEAL from an order of BABU RAM CHANDRA SAK- 
SENA, Additional District Judge of Bareilly. 
~ N. C. Vaish, for the appellants. 
M. L. Agarwala, for the respondent. 
The following judgments were delivered :— 


SULAIMAN, J.—This is a plaintiffs’ appeal arising out of an Sulaman, J. 
order making a decree final. The original suit was one for redemp- 
tion and it was decreed with the direction that the accounts would 
have to be taken before the preparation of the final decree. Certain 
account-books have becn filed by the mortgagee while the suit was 
pending sand certain other statements of accounts were filed when 
the procetdings relating to the preparation of the final decree were 
started. The plaintiffs also filed copies of the patwari’s papers. 
The learned Subordinate Judge came to the conclusion that the 
account-books relied upon by the mortgagee were absolutely unsatis- 
factory and unreliable. He criticised them as being no better than 
waste paper. He thought that the mortgagee had not kept complete 
or clear accountg at all. He found that the mortgagee had not’ 
placed before the court any proper accounts showing the actual 
collections made by him. Then he held that in the absence of pro- 
per accounts he could not but accept the accounts as filed by the 
decree-holder which were prepared on the basis of the patwari’s 
papers. He accordingly passed a decree in favour of the plaintiffs 
fora sum of Rs. 3,585/1/10 as being the amount due as soon as the 
mortgage money was paid off. On appeal by the mortgagee to the 
lower appellate court the lower appellate court thought that the court 
f first instance had not gone properly into the accounts and decided 
e case in a summary and unsatisfactory manner. It felt that it 
s unjust to the mortgagee that accounts should be prepared on the 
of the gross rental and it accordingly directed that the accounts 
ld be gone into again and the objections advanced by the mort- 
should be decided after framing issues as regards them. 


are of opinion that the order of the lower appellate 
nnot be upheld. The lcarned Subordinate Judge had not 
of the matter ona preliminary point but had expressed 
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his opinion clearly, even though he might have been wrong, and had 
disposed of the objections raised. When the learned Subordinate 
Judge was not satisfied that the accounts filed by the mortgagee 
were reliable and satisfactory, he was bound to accept the plaintiffs’ 
accounts (which were based on the patwari’s papers) unless there 
was something in the judgment or decree to the contrary. The 
lower appellate court, if it had itself gone into the question, may 
have come to the conclusion that the opinion of the learned Subordi- 
nate Judge was quite wrong, but that has not been done at all. It 
has simply said that the court of first instance has not gone properly 
into the accounts and has decided the matter summarily. We cannot 
accept that to be correct. It was the duty of the lower appellate 
court to go into the question of accounts itself and find what amount 
was actually due to the plaintiffs on the evidence that was before 
it. It has no power to remand the case when the first court has 
already expressed its opinion clearly on the reliability of the account 
books produced by the mortgagee. It would not be fair to the first 
court to ask it to reconsider its opinion and decision. 


We, therefore, think ‘that this appeal must be allowed. We set 
aside the order of the lower appellate court and remand the case 
to that court for disposal according to law. Costs of this Court will 
be costs in the cause. 


DANIELS, J.—I concur. I should like to add a word ef caution 
to lower appellate courts against remanding cases for re-trial when 
the trial court has really disposed of them on the merits. In such 
case if the appellate court considers that it ought to have a finding 
on some issue or issues which the trial court has not decided, it can 
always remit issues under Order 41, rule 25, but it is not legitimate 
for an appellate court to send back the case from its file merely 
because it differs radically from the conclusion ef the court below 
on the facts or because it considers that the discussion of the eyi- 
dence in the trial court’s judgment is inadequate. 


Appeal allowed. 


JAGANNATH PRASAD AND ANOTHER (Decree-holders) 
VEFSUS 
JUGUL KISHORE AND OTHERS (Judgment-debtors) .* 
Hindu Law—Decbt, having origin in embezzlement, incurred 
father—Immorality of —Liability of sons—Test to be applied 
In a suit for partition the appellant believing that the Rece 
had misappropriated some of his property applied for a 
ment and sale of the property in the hands of the sons, 


Receiver. The defence, inter alia, was that the property 
hands of the sons was not liable for the debt of the fatk 


*E.S.A Wo. 1428 of 1924. 
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debt having its origin in embezzlement. Both the courts dismissed 
the application finding that there had been misappropriation 
by the father, 

In appeal before the High Court, held, that in order to 
ascertain what constitutes ‘“‘immorality’’ of a debt so as to 
enable the sons to escape liability therefor, the test to be 
applied is whether or not the action of the father which resulted 
in the debt was infected with an element of criminality. Whe- 
ther such an element is established or not and the degree of 
infection which will support a plea of “immorality ” must be 
a question for determination on the facts of each case; and 
though a conviction for misappropriation or other cognate 
offence may be good proof of such element, proof of a previous 
conviction is certainly not essential. Mahabir Prasad v. Basdeo 
Singh, I, L. R, 6 All, 234, Nidha Lalv. The Collector of 
Bulandshahr, 14 A. L. J. R., 610 and Sabhaddi Lal v. Govind 
Singh, I. L. R., 46 All., 617, referred to. 


EXECUTION SECOND APPEAL from a decree of E. T. THURSTON 


ESQ., District Judge of Badaun, confirming a decree of PANDIT 
RUP KISHEN AGHA, Subordinate Judge. 


Sankar Saran and Baleshwart Prasad, for the appellants. 
S. A. Hatder, for the respondents. 
The judgment of the Court was delivered by 


Boys, J.—This appeal has been described to us at the opening 
of the nts as a decree-holder’s appeal, but, as a matter of fact, 
it is hardly in his capacity as a decree-holder that the appellant 
initiated these proceedings at all. The case has occupied a very 
long time in argument as certain facts were not brought to our 
attention until the extreme end of the hearing. It may really be 
decided briefly. 


The appellant before us appeals from an order of the lower 
appellate court upholding an order of the first court dismissing his 
application under Order 40, rule 4, C. P C. The appellant had been 
a party to some criminal and civil litigation in the course of which 
certain movable property which was in dispute had been entrusted, 
apparently in a more or less irregular manner, to one Shib Charan 
Lal whom we may, for the purposes of this case only, describe as 
a receiver. He had apparently occupied some such position in the 
criminal litigation under Chapter XII of the Code of Criminal 
rocedure and irregularly succeeded to some sort of similar position 
the civil litigation. The civil litigation was a suit for partition 
at the end of it the present appellant believed that the receiver 
misappropriated some of his property and he was unable to 
tit. For our present purposes his earlier efforts need not be 
joned ; but on the 27th of August, 1923 he applied for attach- 
d sale of the property of the sons of Shib Charan Lal. The 
, aS is generally the case in such proceedings, were various 
f the defences was that the property in the hands of the 
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sons was not liable for the debt of the father, that debt having its 
origin in “ embezzlement’. Both courts have dismissed his applica- 
tion finding that there had been “ misappropriation’ on the part of 
the father. We have been referred to many cases as to what consti- 
tutes “immorality ” of a debt so as to enable the sons to escape 
liability therefor. We think that the test to be applied in a case 
of the kind now before us is whether or not the action of the father 
which resulted in the debt was infected with an element of crimin- 
ality. Whether such an element is established or not and the 
degree of infection which will support a plea of “immorality ” must 
be a question for determination on the facts of each case; and though 
a conviction for misappropriation or other cognate offence may be 
good proof of such element, proof of a previous conviction is cer- 
tainly not essential. The criminality and its degree may be inferred 
from a consideration of the whole facts. If there was such an element, 
it has been regarded, at any rate, by this Court as an immoral debt ; 
otherwise, if there was no such criminal element. For the former 
proposition we may refer to the case of Makabir Prasad v. Basdeo 
Singh (*), and for the latter to the decisions reported in Nidha Lal 
v. The Collector of Bulandshakr (*) and Sabhaddi Lal v. Govind 
Singh (*). Of the many cases we have considered of other courts, 
none appears to be in conflict, at any rate, with this principle. 

In the present case both the lower courts have found that the 
father “ misappropriated ” and we were for some time in: doubt in 
view of the language used in some cases as to whether “we should 
regard this as a finding of criminal misappropriation or as one which 


“possibly indicated no more than civil liability. Any doubt that we 


might have had, has, however, effectively been removed by our being 
referred to paragraph 9 of the application of the present appellant 
which initiated the present stage of these proceedings on the 24th 
of January, 1922. That was his application under, Order 40, rule 4, 
C. P.C. In that paragraph he himself relied on the fact that the 
father Shib Charan Lal had been prosecuted (apparently at the 
instance of the appellant) for criminal breach of trust and complained 
that Shib Charan Lal had been acquitted owing to an improper 
interference with the criminal court by the civil court. In view of 
these allegations it is impossible to allow the appellant now to urge 
that the finding against him that the father misappropriated property is 
not a finding that he misappropriated that property criminally. This 
to our minds is sufficient to conclude the appellant’s rights in thi 
appeal. The finding as we interpret it in the light of the appellan 
own interpretation is that the respondent’s father had incurred 
debt by committing criminal misappropriation. That brings 
case within the principle of Mahabir Prasad v. Baldeo Sing 
and this appeal must fail. It is accordingly dismissed wi 
including in this court fees. 










(1) I, L. R., 6 All, 234. (2) 14 À. L.J. 
(3) L&. R,, 46 All, 617. } 
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JAGAMAYA DASI (Plaintif) 
VETSUS 
TULSA AND OTHERS (Defendants) .* 


Pre-emptton—Indian Limitation Act (IX of 1908), Ari. 1o—Provi- 
sions of—Lease, terms of—Preferential right of purchase to 
lessor—Vtolation of, by lessee—House sold to stranger—Physical 
possession obtained by vendor on a date subsequent io that of 
sale—Sutt for pre-emption—When within time. 


Article 10 of the Indian Limitation Act (IX of 1908) provides 


a period of limitation of one year for a suit to enforce a right- 


of pre-emption whether founded on custom or contract from 
the date when the purchaser takes physical possession of the 
whole property sold or where the subject of the sale does not 
admit of physical possession when the instrument of sale is 
registered, If the subject of the sale by its nature admits 
of physical possession, the ability or inability of the vendor 
to place the vendee in actual possession of the property 
sold is not material and limitation does not begin till the 
possession is delivered. Chandan Singh v. Chandi Prasad, 
[1888] A. W. N., 227 and Batul Begam v. Mansur Ali Khan, 
I. L. R., 20 All, 315, referred to. The rule applicable to pro- 
pert% such as an undivided share in a mahal which is not 
capable of physical possession cannot be applied to houses 
and shops over which physical possession is always possible 
and practicable, 


The lessee sold a certain house to a stranger thereby violat- 
ing the main term of the lease which gave a preferential right 
of purchase to the lessor. As the said house was occupied by 
a tenant at the time of the sale, the vendee was forced to 

` a > . 
obtain physical possession of it at a subsequent date on 
which the said tenant was ejected as a result of legal proceed- 
ings. In a suit for pre-emption filed by the lessor within a 
year from the date of the said ejectment, held, that the suit 
was within time and should succeed. 


SECOND APPEAL from a decree of MAULVI FARID UDDIN 
AHMAD KHAN, Judge, Small Cause Court, exercising the power of 
a Subordinate Judge of Allahabad, confirming a decree of MAULVI 
UHAMMAD TaAQI KHAN, Munsif of West Allahabad. : 


Peary Lal Banerji, for the appellant. ‘ 
ilsari Lal, for the respondents. 


e judgment of the Court was deliveréd by 

ANHAIYA LAL, J.—Thé plaintiff is\the widow of B. Amrit 
doo, On the 22nd February, 189} Buddhu took a lease of 
land, measuring 3 biswas from Amrit Lal Kundoo for 
house on an agreement to pay a'ground rent of Re. 1 /8 
* S. A. No. 1323%of 1924. 
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per year. The lease provided that in case the lessee transferred the 
materials of the house built by him on the said land, the lessor shall 
have a preferential right of purchasing them for “a proper price ği 
and that the transfer to any other person shall be valid only in case 
the lessor refused to take it. 


On the 7th June, 1921 the defendants Nos. 2 & 3 who are the 
legal representatives of Buddhu, one of the original lessees, sold one 
of the house built on the land aforesaid to Musammat Tulsa for 
Rs. 150. The house was at that time in the occupation of a tenant, 
Musammat Sundar. Musammat Tulsa sent a notice to Musammat 
Sundar to vacate the house which she did on the 13th June, 1921, 
but before Musammat Tulsa could take possession of it, Mangru, 
the son of Buddhu, the original lessee, took possession of the house. 
A suit was then filed by Musammat Tulsa for his ejectment ; and 
she got a decree in execution of which she obtained possession on 
the 18th July, 1922. 


The present suit was filed by the plaintiff for pre-emption of the 
said house on the 2nd July, 1923. She relied on the covenant for 
pre-emption or option of purchase contained in the instrument of 
lease and one of the questions raised in the suit was whether the 
claim was within time. There were other pleas raised in the case, 
the findings of the court of first instance on which were in favour of 
the plaintiff. The suit was, however, dismissed by that cgurt on the 
ground that the claim was not within time, inasmuch as it was 
brought after the lapse of a year from the date of the registration of 
the sale-deed. The view taken by the lower appellate court was 
that as the house did admit of physical possession, the suit was within 
time from the date on which Musammat Tulsa obtained possession; 
but it nevertheless proceeded to dismiss the claim because in its 
opinion the covenant for giving the lessor an option of purchase was 
not enforceable against the vendee. In support of the latter pro- 
position it relied on the decision in Gopi Ram v Jayanti (*). The 
finding of the lower appellate court was that the vendee had cons- 
tructive notice of the covenant of pre-emption embodied in the 
registered instrument of lease ; and that being the case, section 40 
of the Transfer of Property Act applied ; and as held in Basdeo Ras 
y. Jhagan Rai (°) and Mirza Mohammad Jan v. Shaikh Faslud- 
din (°), the covenant was enforceable agaist the vendee. Articl 
10 of the Indian Limitation Act (IX of 1908) provides a period 
limitation of one year for a suit to enforce aright of pre-empt 
whether founded on custom or contract from the date when 
purchaser takes physical ‘possession of the whole property 
where the subject of the sale does nos admit of physical pos 
when the instrument of sale is registered. The latter 
has reference to the nature of the property which 


(1) [1923] 21 A. L. JAR, 430. (2) [1924] 22 A. L. J. 
(3) '[1924]q22 A, L. J. R., 400. 
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the subject of the sale; fuor as held in Chandan Singh v. Chandi 
Prasad (*),if the subject of the sale by its nature admits 
of physical possession, the ability or inability of the vendor to 
place the vendee in actual possession of the property sold is 
not material and limitation does not begin till the possession is 
delivered. In Batul Begam v. Mansur Alt Khan (*) it was held 
by this Court that a share in an undivided zamindari mahal was not 
susceptible of physical possession within the meaning of Article 
10 of the Indian Limitation Act and constructive possession, for 
example, by the receipt of rent from tenants, was not physical posses- 
sion within the meaning of that article. That decision was upheld by 
their Lordships of the Privy Council in Musammat Baiul Begam 
y. Mansur Ali Khan (°). Their Lordships there pointed out that 
the corresponding article in Act X of 1925 provided a period of 
limitation of one year from the date of “possession’’ which was altered 
in 1871 to “actual possession’ and that in 1877 the word “physical” 
was deliberately substituted for “actual? for a restrictive purpose. 
They observed that “actual possession”, as applicable to an undivided 
share in a mahal, was not possible and tbat the words “physical 
possession” could only be deemed to imply personal and immediate 
possession, regard being had to the form in which the property may 
exist at the time of the sale. It can hardly be disputed that a house 
or a shop is capable of physical possession. Article 10 provides that 
in the case of such property, that is, property capable of physical 
possession, the limitation is computed from the date when the 
purchaser takes under the sale sought to be impeached physical 
possession of that property. The transfer of physical possession may 
take place at the time of the sale or at some time later; but if the 
property admits of physical possession, the limitation does not start 
till the physical possession is actually taken. The question is not 
free from difficulty; but on a careful consideration of the two clauses 
as a whole, we are inclined to think that the rule applicable to 
property such as an undivided share in a mahal which is not by its 
nature capable of physical possession cannot be applied to houses and 
shops over which physical possession is always possible and practicable. 
The vendee here attempted tc take physical possession but found that 
the house was occupied by a trespasser whom she was unable to eject 
till the 18th July, 1922. From that date the suit was within time. 


The appeal is, therefore, allowed and the claim of the plaintiff 
ecreed subject to the payment of Rs. 150 into the court of first instance 
ithin three months from this date. In case of payment the plaintiff 
all get her costs here and below fiom the defendant including fees 
is Court on the higher scale. In case of non-payment the suit 
stand dismissed and the defendant-vendee will get her costs from 
aintiff in all courts including fees in this Court. 

Appeal allowed. 


1) [1888] A. W. N., 227. (2) I. L. R., 20 All, 315. 
(3) IL L. Ry2q All, 17. 
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MOHAMDI BEGAM (Defendant) 
VETISHS 


TUFAIL HASAN (Plaintiff) * 


Civil Procedure Code, section r1—Provisions of—When not appli- 
cable—Redemption, suit for—Compromise decree—Terms of— 
Second sutt for redemption—When plaintif entitled to file. 


According to acompromise decree obtained by the plaintiff in 
his suit for redemption of a usufructualy mortgage, he was to get 
the property redeemed on payment of a certain sum to the 
defendant within a fixed time. The plaintiff, however, failed 
to pay the amount in time as well as to apply for execution within 
3 years. A second suit for redemption of the same property 
brought by the plaintiff subsequently, was dismissed by the trial 
court on the ground that it was barred by section 13, Civil 
Procedure Code. 

Held, on appeal, that inasmuch as under the compromise the 
parties did not agree that the plaintiff’s right to redeem would 
be extinguished absolutely, he was not prevented from bringing 
a second suit for redemption, and the mortgagee was still a 
mortgagee and had not become the absolute proprietor of the 
property. Hart Ram v. Indraj, I. L. R., 44 All., 730 and 
Arura v. Bir Singh, I. L. R., 5 Lahore, 371, followed. 


FIRST APPEAL from an order of BABU GANGA NATH, Subordi- 
nate Judge of Moradabad. 


Laleshwart Prasad, for the appellant. 
Mushtag Ahmad, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a defendant’s appeal arising out of a suit 
for redemption. It appears that on a previous occasion the plaintiff 
instituted a suit for redemption of this very mortgage and obtained 
a compromise decree in December 1916. The decree as framed 
was not in accordance with the compromise and was accordingly 
subsequently corrected in April 1924. The amended decree stood 
as follows :— 

“ On payment of Rs. 225 to the defendant within one month 
of the date of the compromise the plaintiff would be entitled 
to get the property redeemed and put in possession but afte 
the expiry of the fixed period he wil] be entitled to execute hi 


decree on payment of Rs. 22s. Parties shall bear their o 
costs”, 


The plaintiff failed to pay the amount in time and failed to 

for execution within three years. He, however, has brought a 
suit for redemption of that property. The trial court dismiss 
suit holding that the claim was barred by the provisions of sec 
* F. A, F, Q. No. 10 of 1925. 
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C. P. C. On appeal the learned Subordinate Judge has taken the 
contrary view and remanded the case for trial of the other points 
involved in the case. In our opinion the view taken by the lower 
appellate court is correct. When it is borne in mind that the 
original mortgage-deed was a usufructuary mortgage, a suit for 
redemption of that mortgage, in spite of a default of payment of the 
mortgage money within the time fixed, can be brought. If there had 
been no compromise, the proper course would have been that the 
property would be sold and that the mortgage money realised thereby. 
By mere lapse of the time fixed, the mortgagee does not become the 
absolute proprietor of the mortgage property. The case, however, 
was compromised and the decree was passed in terms of the compro- 
mise. The compromise nowhere expressly stated that in default of 
the payment of Rs. 225 within one month the plaintiff’s right to 
redeem would be extinguished or that his exclusive remedy would 
be to apply for execution. We may note that the decree as originally 
framed bore a clause that in default of payment his right to redeem 
would be extinguished, but the court subsequently corrected this, holding 
that it was not in accordance with the compromise. It seems to us that 
when under the compromise the parties did not agree that his right 
to redeem would be extinguished absolutely, he is not prevented from 
bringing a second suit for redemption, and the mortgagee is still a 
mortgagee and has not become the absolute proprietor of the 
property. „In support of our view we may refer to the case of Hart 
Ram v. Iudvay (*) which has been followed by the Punjab High Court 
in the case of Arura v. Bir Singh È). 


We accordingly dismiss this appeal with costs. 


Appeal dismissed. 
7 I. L. R., 44 AlL, 730. 
(2) IL. L.R, 5 Lahore, 371. 





BANKEY LAL KAPOOR (Petitioner) 
VEYSUS 


THE ALLAHABAD BANK, LD, MORADABAD 
AND KING-EMPEROR (Opposite parties) .* 


“riminal Procedure Code, section 517—Provisions of—Court’s order 
to hand over property to complainant—Revision, when does not 
lie from, 

Where, in an embezzlement case, the trial court, being satis- 
fied that the applicant was in possession of certain property in 
respect of which the offence had been committed ~- and 

ə which the complainant claimed to be entitled, ordered the 
aid property to be handed over to the complainant under the 
x Civ., Rey. No. 148 of 1924. 
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provisions of section 517 of the Criminal Procedure Code and 
the applicant, subsequently, came up in civil revision to the 
High Court, keld, that if any revision lay at all, it must be 
under section 439 of the Code of Criminal Procedure; but as 
the order of the court below was strictly justified by the terms 
of section 517, it was not open to attack in revision, nor could 
the High Court compel the complainant to return the property 
to the court or to the applicant. 


CIVIL REVISION from an order of A. H. DE B. HAMILTON 
EsQ., District Judge of Moradabad. 


Shiva Prasad Sinha, for the petitioner. 
Katlas Nath Katju, for the opposite party. 
The following judgments were delivered :— as 


DANIELS, J.—This is an application for revision against an 
order of the Sessions Judge of Moradabad 1efusing to interfere with 
an order returning certain property to the complainant. The 
Allahabad Bank, Ld. prosecuted one Gupal Lal, the local sub-agent 
of the Allahabad Bank, who had absconded with about a lac of 
rupees. It transpired that Gopal Lal had been sending part of the 
embezzled money to his creditors in payment of his debts. He sent 
a sum of Rs. 2,400 to the applicant, Banke Lal Kapoor, in notes 
under insured cover. The police traced this payment, and the 
applicant handed the money back to them. At the conclusion of the 
trial the court ordered it to be handed over to the complafhant under 
the provisions of section 517 of the Code of Criminal Procedure as 
property in respect of which an offence appeared to have been 
committed. 


The present application is filed asa civil revision, bat as it is 
against the order of a criminal court, if any revision lies at all, it 
must be under section 439 of the Code of Criminal Procedure. We 
think, however, that the order of the court below is not open to 
attack in revision. That order is strictly justified by the terms of 
section 517, under which the court below has acted. The court was 
satisfied that this was property in respect of which an offence had 
been committed, and it was property to which the Allahabad Bank 
claimed to be entitled. We accordingly dismiss the present appli: 
cation. As the application was filed asa civil revision we allow 
costs to the answering respondent. At the hearing before us the 
Allahabad Bank has not been represented. 


SULAIMAN, J.—TI concur. I think we have no power to com 
the Allahabad Bank, who has received the money, to refi 
amount to court or to pay it back to the applicant. 


Application distr 





VOL. XXIL. | HIGH COURT 891 
ZAHUR AHMAD AND ANOTHER (Defendants) CIVIL 
VEYSUS Da 
TASLIM-UN-NISSA AND ANOTHER (Plaintiffs) .* D 


May, 27. 


Civil Procedure Code, Second Sch., R. 17-—Arbitration—Reference 
to—Agreement between parties, filed under—Arbiirators’ refusal SULAIMAN, J. 
to act—Order of Reference, revocation of—Appeal to District DANIELS, J. 
Judge, when not entertainable—Order of District Judge, wheh 
open to revision by High Court—Civil Procedure Code, section 
T04 (1) (a) and sub-cl. (d), inapplicability of. 

Considerable delay having occurred in the proceedings of the 
arbitrators to which the parties had agreed to refer their dispute, 
the applicants applied, under sch. 2, r. 14 of the Civil Pro- 
cedure Code, for the filing of the agreement. The Subordinate 
Judge eventually passed an order under rule 17 filing the 
agreement and also made an order of reference to the arbitrators 
appointed in accordance with the provisions of the agreement. 
An appeal from the first order was subsequently preferred 
and dismissed, As all the arbitrators were not willing to 
arbitrate and as those named by the plaintiff were not accept- 
able to the defendant, the Court appointed one gentleman as 
the sole arbitrator, ‘This gentleman having failed to make an 
award, the Court offered the arbitrators named in the agreement 
to ac an umpire, As one of the said ubitrators refused to act, 
the Court, ultimately, passed an order revoking the order of 
reference and dismissing the suit. The District Judge, however, 
allowed an appeal preferred from this order and remanded the 
case. 

Pieid, that no appeal lay to the District Judge. 

Held, further, that even if the procedure adopted by the 
Subordinate Judge was irregular and not in strict accordance 
with the provisions of rule 5, his order could not be interfered 
with, in revision, as the irregularity was acquiesced in and sub- 
mitted to by all the parties, Bhagwan Das v, Gurudayal, 19 
A. L. J. R., 823 and Fazal Ilahi v. Prag Narain, 20 A, L, J. R. 
327, referred to. 

CIVIL REVISION from an order of E. T. THURSTON ESQ., 

District Judge of Badaun. 


lgbal Ahmad, for the applicants. 
Shiva Prasad Sinha, for the opposite parties. 
-he following judgments were delivered :— 


‘ILAIMAN, J.—This is a civil revision from an order passed in ‘#/aiman, J. 
by the District Judge. , It appears that the parties had agreed 
their disputes to the arbitration of two arbitrators and one 
There was considerable delay in the proceedings of the 
s, and ultimately the applicants filed an application under 
* Civ. Rey. No. 169 of 1924. 
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schedule 2, rule 17 of the Civil Procedure Code for the filing of the 
agreement of reference to arbitration. Notices were issued to the 
defendants to show cause why the agreement should not be filed, and 
on the 14th of July, 1923 the court passed an order under rule 17 
filing the agreement, and made an order of reference to the arbitra 
tors appointed in accordance with the provisions of the agreement. 


An appeal was preferred to the District Judge from the order 
filing the agreement, and owing to the pendency of the appeal there 
was at first some delay in the proceedings. The record was not sent 
to the arbitrators for some time. It appears that subsequently the 
court came to know that all the arbitrators were not willing to arbi- ~ 
trate, and it invited a list of the arbitrators from the plaintiffs. The 
arbitrators named by the plaintiffs were not acceptable to the defend- 
ants and after hearing objections by both parties the court appointed ; 
B. Raghubir Sahai as the sole arbitrator in the case. This order 
was made on the 13th of September, 1923. This arbitrator did not 
make any award, and ultimately on the 27th of September, 1923 the í 
court appointed the Government Pleader as the sole arbitrator. The 
Government Pleader made an award the very next day but this award 
on some ground not necessary to set forth here was set aside. 
After this in December the court again directed that the two arbi- 
trators named inthe agreement should be consulted as to whether 
they were willing to act or not with the Government Pleader as the 
umpire. The court was informed that at least one of tle two arbi- 
trators was not willing to act. It then passed an order, dated the 
the 24th of October, 1923 revoking the order of reference and 
dismissing the suit. It was against this order that an appeal was 
preferred to the District Judge, who has allowed it and yemanded 
the case. ae 


In revision two points have been urged before us. The first 
is that no appeal lay to the District Judge who had no jurisdiction 
to interfere in the case at all, and the second is that even if an 
appeal lay to him, his order should not be upheld, inasmuch as the 
order passed by the Subordinate Judge was conect and just. 


A preliminary objection was raised on behalf of the respondents 
that no revision lies from the order of remand passed by the District 
Judge. This objection cannot be entertained because the District 
Judge has finally disposed of the matter pending before him. 


We are of opinion that this was nota case in which an app 
lay to the District Judge. The Subordinate Judge had previ 
passed an order filing the agreement. An appeal from that 
was preferred and dismissed. The ultimate order passed 
revoking the reference and dismissing the suit would not be 
able unless it came under section 104 of the Civil Procedu 
Section 104 (1) (a) cannot apply because the order was 
superseding the arbitration where the order had not been 
within the period allowed by tke court. The fact was tha 
found that as the arbitrators named were not willing to 
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futile to appoint new arbitrators. Nor'did it come under sub-clause 
(d) because the order was not an order etsa to file an agreement 
to refer to arbitration. An appeal ftom an order superseding 
the agreement is limited by the provisicns of section 104 (1) (a) of 
the Civil Procedure Code. The order/passed by the Subordinate 
Judge was of course not a decree and was not appealable as such. 

We have, however, been invited to interfere with the order passed 
by the Subordinate Judge in revision. It is unnecessary in this 
case to decide the question whether when one of the arbitiatois 
named in the agreement has refused to act and has died an agree- 
ment can or cannot be filed under rule 1%. The parties respectively 
rely on two cases of this court. One is the case of Bhagwan Das v. 
Gurudayal (*) and the other is Fasal Hahi v. Prag Narain (°). 
In the present case, however, the agreement was filed under rule 
17. The agreement having been filed under tule 17, the provisions 
of rule 19 became applicable. Assuming, therefore, that rule 5 was 
applicable and the court ought to have Aea in strict accordance 
with the provisions of that rule, it cannot be doubted that even if the 
procedure adopted by the court was irregnlar, the parties acquiesced 
in it and waived their objection The plaintiffs themselves nominated 
a number of arbitrators and ultimately the court decided to appoint 
one gentleman as the sole arbitrator. After that the only question 
was whether, if the arbitrator so appointed refused to act, the court 
should not appoint another in his place. The order passed by the 
court would therefore be an order passed undcr schedule 2, rule 5 (2) 
making an order superseding the arbitration. As there was no suit 
pending before it, it could not of course proceed with the suit. We 
are informed that Raza Ahmad has already instituted a suit, to 
which LhéNother applicant has been made a party, to enforce his 
rights which were referred to arbitration under the agreement. Under 
these circumstanceg we find it dificult to set aside the order of the 
Subordinate Judge on the ground of irregularity which was acquiesced 
in, and submitted to, by all the parties. 

We accordingly allow this application in 1evision, and setting 
aside the order of the District Judge, restore the order of the Sub- 
ordinate Judge. Asno objection was raised before the District 
Judge that no appeal lay to him, we direct the parties to bear their 
own costs of this revision 

DANIELS, J.—I concu. My reason for holding that a revision 
23 from the order of the District Judge is this. The respondents’ 
ction is that no revision lies because no case has yet been decided. 
case had in fact been decided by the) Subordinate Judge ina 
rder from which no appeal Jay, and jwhen the District Judge 
ined an appeal from that order whith he has no jurisdiction 
ain and set it aside, his order is ¢ertainly open to revision 
yurt. 
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CRIMINAL DARBARI LAL 
1925 VESTUS 
TEN EMPEROR.* 





SULAIMAN,], 


Whipping Ac! ea of 1909), Sec. 3 (d), meaning and applicability 
of—Accused guilty of Louse-trespass unth intent to outrage the 
modesty of a woman—Alteration of conviction from Sec. 452 
to 454, 1, P. C—When.sentence of whipping cannot be passed. 


Where both the trying Magistrate and the District Magis 
trate found the accused guilty of entering a house in order to 
outrage the modesty,of a woman and the first court convicted 
him under section 457 of the Penal Code and sentenced him to 
undergo imprisonmept and to pay a fine but the appellate 
court, being of opinion that as the accused had used violence 
in effecting his escape he was guilty of house-breaking under 
section 445 (5) of the Penal Code, altered the conviction from 
one under secfion 4st to one under section 454 of the Penal 
Code and also altered the sentence to 1s stripes under the 
Whipping Act, section 3 (å), held, that as section 3 (d) of 
Act IV of 1909 does not make every house-trespass or house- 
breaking punishable with whipping, but only when the com- 
mission of the offence is ‘‘ in order to the committing of any 
offence punishable with whipping under {his section ” and as 
the offence of outraging a woman’s modesty is not punishable 
with whipping at all, therefore house-breaking in order to 
commit that offence cannot be so punishable, 


CRIMINAL REFERENCE made by A. J. COLLISTER ESQ., Ses- 
sions Judge of Farrukhabad. Pa 


The parties were not represented. 
The following is the Referring Order :— eè 


This is an application in revision against an order of the 
District Magistrate who, sitting as a court of appeal, has 
altered the conviction of the applicant from section gsr to 
section 454 of the Penal Code, and has converted his sentence 
from three months imprisonment and Rs. so fine to a sentence 

° of whipping. It is contended on behalf of the applicant that 
this sentence is illegal, and the contention appears to me to 
be good. The Magistrate who tried the case charged the appli- 
cant with having ‘committed an act of house-trespass with 
view to outrage the modesty of Musammat Rampa, The 
trict Magistrate has apparently concurred with the findin 
the trial court that the applicant’s object was to outrage 
mat Rampa’s modesty. There is, therefore, a commo 
ing of both courts that the appligant entered the house 4 
to commit an offence punishable under section 3 
Penal Code. This offence is not punishable with 
and therefore section 3 (d) of the Whipping Ac 


HCR Ref. No, 322 of 1925. 
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apply. This being so, the sentence of whipping inflicted by CRIMINAL 
the District Magistrate appears to be illegal, and I direct that 


the proceedings be referred to the High Court with a recom- 2 
mendation that the sentence of whipping be set aside and that DARBARI 
eitheı the original sentence be restored ar such other sentence LAL 


be inflicted as the Hon’ble Court may think proper, 


Another point arises and has been argued before me and that 
is that the District Magistiate’s order amounts to an enhance- 
ment of sentence. In a Madras case in 1897 (reported at 
p. 487 of Weir’s Law of Offences and Criminal Procedure) it 
was held that where the lowe: court reduced a sentence of im- 
prisonment and inflicted asentence of whipping, the effect 
was an enhancement. The present case is of course different 
inasmuch as the original sentences of imprisonment and fine 
have been set aside altogether and in their place a sentence of 
whipping has been substituted. In the circumstances, there- 
fore, I do not think it can be said the sentence has been en- 
hanced, but I should be glad to have a ruling on this point. 


Before the record is submitted to the High Court, an oppor- 
tunity will be given to the learned District Magistrate to state 
his point of view in regard to thc two questions raised in this 
revision, 


v, 
EMPEROR, 


The following judgment was delivered by 


SULAIMAN, J.—This reference must be accepted. The explana- Sulaman, J. 
tion added to section 435 of the Code of Criminal Procedure by Act 
XVIII of 1923 makes a District Magistrate exercising original or 
appellate jurisdiction inferior to the Sessions Judge. The latter has, 
therefore, jurisdiction to call for the record and make a reference 
to the High Cout. o 


Both the trying Magistrate and the District Magistrate found 
the accused guilty of entering a house in order to outrage the 
modesty of awomam. The first court convicted him under section 
451 of the Indian Penal Code and sentenced him to undergo a sen- 
tence of three months rigorous imprisonment and to pay a fine of 
Rs. 50, and in default one month more of rigorous imprisonment. 
The appellate court took the view that as the accused had used 
violence in effecting his escape he was guilty of house-breaking as 
defined in section 445 (5) of the Indian Penal Code, and therefore 
altered the conviction from one under section 451 to one under sec- 
‘ion 454 of the Indian Penal Code, and also altered the sentence to 

x stripes under the Whipping Act, section 3 (d). 


Leaving aside the question whether the alteration of a sentence 
prisonment and finc to one of whipping, amounts to an enhance- 
of the sentence, I think the sentence of \whipping was illegal. 


tion 3-(d) of Act IV of 1909 does nogt make every house- 
or house breaking punishable with whipping, but only when 
nission of the offence is “in order to the committing of 
e punishable with whipping under thts section ’’. It is 
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obvious that the offence of outraging a woman’s modesty (section 
354 of the Indian Penal Code) is not punishable with whipping at all, 
and therefore house-breaking in order to commit that offence cannot 
be so punishable. 


HIGH couRT fa. L. J. R. 


The facts of the case just fell short of an attempt to commit rape 
otherwise the accused, if convicted of the attempt, could have been 
sentenced to whipping under section 4. But even if it be assumed 
that the house-breaking was with the object of attempting to commit 
rape, section 3 would be inapplicable as such offence is not punish- 
able under that section. 


The sentence of whipping being illegal, I sct it aside and restore 
the sentence passed by the trying Magistrate. 


SHIAM LAL (Plaintif) 
VETSUS 
JOTIA (Defendant) .* 


Limilation Act, Art. 75—IJnstalment bond executed under—‘'erms 
of—Right to recover smoney—Waived by obligee in case of first 
default—Second default —Sit broughi after—When not barred 
by limitation. 

Where an instalment bond executed under Art.%7s of the 
Limitation Act provided that on the expiry of the term for 
payment of half the sum with interest and compound interest, 
the creditor had a right to recover it or that ‘ the entire sum 
could be recovered after the expiry of the last term’, and the 
obligee waived his right in the case of first default b brought 
a suit, after a fresh default had been made, within three years 
of the time fixed for the second payment, /el/d, that the suit 
was within limitation, 

Held, also, that each case is to be governed by the Article 
applicable to it. 


Gaya Prasad v. Sher Ali, 15 A. L. J. R., 313, referred to, 


CIVIL REVISION from an order of BABU KASHI PRASAD, Judge 
of the Court of Small Causes at Agra. 


Narain Prasad Asthana, for the applicant. 

The opposite party was not represented. 

The following judgment was delivered by 

SULAIMAN, J —This suit has been dismissed on the groun 
limitation. The learned Judge has, in the first place, misrea: 
document and in the next place misapplied the law. 

The document nowhere says that in case of default of > 
of the first instalment the plaintiff was entitled to recover t’ 

* Cis Rox. No. 51 of 1925 
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anonut. The words are that on the expiry of the term for payment 
of half the sum with intercst and compound interest, the creditor 
has aright to recover it. That obviously means to recover the 
amount of first instalment with interest. It then goes on to say or 
to recover the entire amount afte: the expiry of the last term with 
interest and compound interest. Obviously the right to recover the 
whole amount did not accrue till after the expiry of the date fixed 
for the second instalment. 


The learned Judge apparently had in mind the cases of this Court 
under Article 132 of the Limitation Act which is applicable to 
mortgages. The bond in suit, however, was not a mortgage-deed at 
all. It was an instalment bond within the meaning of Article 75 of 
the Limitation Act. Under that Article it is open to the obligee to 
waive the benefit of the provision to recover the amount in the case 
of first default. He has done so and has brought his suit after a 
fresh default has been made. The suit is within three years of the 
time fixed for the second payment. It is accordingly within limi- 
tation. I may point out that that each case is to be governed by the 
Article applicable to it is made abundantly clear by the case of Gaya 
Prasad v. Sher Ali (*). The revision is accordingly allowed and 
the decree of the court below set aside and the claim decreed with 
costs in both courts. 


Revision allowed. 
e (1) [rgi7] 15 A. L. J. R., 313. 





~ KAMLAPATI PANTH AND OTHERS 
VERSUS <à 
: EMPEROR.* 


Village Panchayat clcl VI of 1920 (Local), Section 71—<|p plication 
lo Collector by accused under—Conviction by Panchayat under 
section 323, I. P. C.—Reiurn of application without orders— 
Revision, High Courts jurisdiction. 


; A Panchayat held under the U. P. Act (VI of 1920) con- 
victed certain persons under section 323 of the Penal Code. 
Subsequently the accused applied to the Deputy Commissioner, 
Almorah, under section 74 of the Local Act (VI of 1920), 
alleging that the Panches’ order was based on certain en- 
quiries made by them behind the back of the petitioners. The 
Collector, without giving any reasons, icfused to pass any orders 
on the petition and returned the same to the accused with 
instructions to apply tothe ligh Court. 

ITeld, (1) in revision, that where a lower court has juris- 
iction, an application must be made to that lower count first 
d its order obtained thereon before the superior court is asked 
YM, Rey. No, 158 of [yu25. 
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to exercise such jurisdiction as it may think fit. As in this 
case the High Court had no information as to why the Collector 
returned the application without passing any orders on it, the 
said application should be returned to the applicants for 
re-presentation to the Collector and the latter be invited to deal 
with it under section 71 of Act VI of 1920. 

(2) That there is no provision in the Act declaring that the 
Collector's order under section 7r in cases, i.e, criminal] pro- 
ceedings, should be final. 


CRIMINAL REVISION from an order of the Panchayat held at 
Patti Talladesh, pergana Sor, district Almorah. 


S. C. Das, for the applicants. 


M. Walt Uliak, (Assistant Government Advocate), for the 
Crown. 


The judgment of the Court was delivered by 


Boys, J.—In this case on the roth of December, 1924, a Pan- 
chayat held under the U. P. Act (VI of 1920) convicted Kamlapati 
Panth, Parkhotam Panth and Sheo Datt Panth unde: section 323 of the 
Indian Penal Code and sentenced them to pay fines of Rs. 7, Rs. 5 and 
Rs. § respectively. The order of the Panchayat refers to the statements 
of the complainant and two of his witnesses, and briefly to three 
witnesses, produced on behalf of the accused. The order does not 
state whether the witnesses of the complainant or the witnesses of 
the accused are on their merits believed or disbelieved, būt it con- 
tinues “on private enquiry, it appears that the accused used abusive 
language (against the complainant) and slapped him ” 


The next step was an application made by the accused to the . 
Deputy Commissioner, Almorah, under section 71 of the@focal Act 
(VI of 1920). The principal objection set out in that petition to 
the order’ of the Panchayat is to be found in paragraph No. 3 of the 
petition wherc it is alleged that “it appears that the Planches made 
certain enquiries behind the back of the petitioners and without any 
information to them, upon which the Panches’ order is based” 
This appears to be a fair statement of the order of the Panchayat. 
That petition had been duly stamped apparently on the 2nd of March, 
1925 and it was filed in this Court on the 17th of March, 1925 with 
the revisional application with which we at present have to deal. 
We are informed by counsel for the applicants that the petition was 
presented to the Deputy Commissioner (Collector) of Almorah bt 
was returned to the applicants with a verbal intimation that th: 
should goto the High Court. This instruction to counsel who 
further communicated it to us is not supported by affidavit bu 
have no reason to doubt the accuracy of the instruction giy 
counsel in view of the presence of the petition itself and its ” 
ance At the first hearing of this application on which Mr 
counsel for the applicant, was unable to be present we had 
sider for some time the intrjcate question as to whether 
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Panchayat under section 6 of 1920 wasa “court” and whether, if 
so, this Court had any power to interfere with its decisions. We 
had not at that time before us the history of the petition to the 
Collector to which we haye referred. 


It appears clear to us that our present order must be guided by 
the general principle that where a lower court has jurisdiction, an 
application must be made to that lower court first and its order 
obtained thereon before the superior court is asked to exercise such 
jurisdiction as it may think fit. In this case we have no information 
before us as to why the Collector refused to pass any orders on the 
petition and why he returned it to the applicants, if he did so, with 
instructions to apply to the High Court. We must, therefore, order 
the applicants to make their application again to the Collector ac- 
companied by a copy of this order and invite the Collector to deal 
with it under section 71 of Act VI of 1920. That is’ sufficient for 
the disposal of this application. 


But as we have had to consider at some length the question of 
the jurisdiction of this Court, we think that we should make some 
observations in regard thereto though we are not unaware that those 
observations will be in the nature of ebtter dicta. We should have 
little hesitation in coming to the opinion that a village Panchayat 
constituted and held under Local Act (VI of 1920) is a “court” 
and when it is dealing with a case ın regard to an “ offence ” that it 
is a criménal Court. The question whether this Court has any 
jurisdiction to interfere with its orders is one of very much greater 
difficulty. It is ciear from section 71 that “ jurisdiction” to deal 
with the orders of a village Panchayat is primarily given to the 
Collec The only other section which throws any light on the 
matter at ll appears to be section 53. That declares that “ there 
shal] be no appeal from any decree or order passed by a Panchayat 
in any snit under fhis Act, and except as provided in sections 49 and 
7I no court or authority shall have power to revise any such decree 
or order °. Where they occur for the second time of course the 
words “ any decree or order ” refer back to those words where they 
occur for the first time and the words “ any decree or order ” where 
they occur for the first time are cleaily limited by the words “in 
any suit ”. The word “ suit ” is declared by section 3, sub-section 
9 to mean “a civil suit ”. Section 53 is therefore clearly confined 
o civil proceedings. We can find no provision in the Act declar- 










inal proceedings should be final. This'is a matter for the con- 
tion of the Legislature. The question jis almost certain to recur. 


or the reasons we haye given abo œ we order the petition 

applicants which is on the file now dated the 2nd of March, 

o be returned to them for re-presentation to the Collector 

iew of what we have said above will no doubt deal with it 
to law under the powers vested in him under section 71. 
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DHARAMSALA LALA REOTI RAM (Plaintif) 
VEF SUS 
LACHHMAN PRASAD (Defendant). * 
Pleadings —Sisi based on a sarkhat amounting to an acknowledgment! 
of liabity—Date of debt unknown—WNo evidence led by parties 
— Fi fect of. 

Where plaintiff relied entirely on a sarkhat which was not a 
promissory note but a mere acknowledgment of defendant’s 
liability, the date of the debt being unknown, and when the 
trial commenced both the parties declined to lead any evidence, 
held, that plaintiff could not succeed, Ganga Prasad v. Ram 
Dayal, I. L. R., 23 All., 502, referred to. 

Civit, REVISION from an order of BABU BANARSI DAS 
KANKON, Judge of the Court of Small Causes of Shahjahanpur. 


Panna Lai, fo. the applicant. 
B. Mullick, for the opposite party. 
The following judgment was delivered by 


SULAIMAN, J —This is a civil revision from a judgment of the 
Judge of Small Cause Courtat Shahjahanpur. The suit as brought 
was based on a sarkhai, dated the 25th of November, i921. There 
was no mention of any previous connection between the parties, nor 
was there any mention that at any time account was adjusted, balance 
struck or account stated. The plaintiff relied entirely on the sarkhat 
by saying that the defendant having acknowledged liability and 
undertaken it had executed the sarkhat. The cause of action men- 
tioned in the plaint was the date of the sarkhat. When the trial 
commenced the counsel for both the parties declined to le y evi- 
dence each thinking that the burden lay on the opposite$ide. The 
court accordingly heard arguments and dismissed the suit. 


I am of opinion that it is impossible to interfere with this order. 
The sas#hat was not a promissory note but a mcre acknowledgment 
of a liability. It cannot be made the basis of a suit so as to consti- 
tute a fresh cause of action in favour of the plaintiff. The plaintiff 
of course, if he had chosen could have fallen back on the original 
consideration and relied on the sarfAa¢ as a piece of evidence in proof 
of the debt, but the date of the debt was unknown and it was not 
known whether the sarkkat was executed within the period of limita- 
tion or not. The learned Judge remarked that no such debt ha 
been shown to have been acknowledged therein within limitati 
The way in which the plaint was drafted and the refusal to lead 
evidence by the plaintifffmust entail the dismissal of the suit. 
view of the court below i suppoited by the authority of the 
Ganga Prasad v. Ram, Dayal (C). The revision is ac 
dismissed with costs. 









* Civ. Rev. No. 49 of 1925. 
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Guardian ad litem—Minor defendunts—Proceedings undertaken on yeu pea 
behalf of—When minors entitled to avoid—" Gross negligence” 


. : LAL, J. 
or “‘laches”—Meaning of the expressions—Duty demanded from 
guardian ad litem—Nature of. 


The gross negligence of a guardian ad litem representing in 
litigation a minor defendant would entitle the minor to the 
avoidance of the proceedings undertaken on his behalf. Lala 
Sheo Charan v. Ram Nandan, I, L. R., 22 Cal, 8, In re 
Hoghiton, L. R., 18 Eq., 73 at 576, Ram Sarup v. Shah Latafat 
Husain, I. L. R., 29 Cal., 735, Gregory v. Molesworth, 
[1747] 3 Atk., 626, referred to and discussed. 

In order to decide whether a guardian ad lilem looking after 
the interests of a minor was guilty of “ gross negligence” or 
" laches,” the test to be applied is whether or not there had 
been a culpable neglect of the interests of the minor by any act 
or omission in the conduct of the legal proceedings undertaken 
by the guardian on behalf of the minor, 

The nature of the duty demanded from a guardian ad litem 
may vary according to the nature of the case in which he is 


called upon to act, Parmeshri v. Sheo Dat Rai, 6 C. L. J., 
448, referred to, 


There is no universal duty cast upon'a guardian ad litem 


A a suit brought againsta minor even if the suit be 
ill-founded. Lekhraj Roy v. Mahtab Chand, 14 Moo. I. A., 393 
at 399, referred to. 


FIRST APPEAL froma decree of PANDIT Rup KISHEN AGHA, 
Subordinate Judge of Badaun. 


Sir Tej Bahadur Sapru, N. C. Vaish and Harnandan Prasad, 
for the appellants. 


S. A. Haidar, for the respondents. 
The judgment of the Court was delivered by 


LINDSAY, J.—This litigation has its origin in a deed of sale Lindsay, J. 
executed on the 30th of September, 1914 by one Sita Ram and his 
‘other Musammat Parbati in favour of Haji Muhammad Ghafoor 
“hsb, by which the executants purported to convey certain shares 
asba Ujbani and mauza Mahona for a sum of Rs. 13,110 in 
to satisfy certain debts and to meet personal expenses, It 
presented in the document that the houses in which the ven- 
‘re living had been advertised for sale and had to be saved, 
ated moreover in the deed that Sita Ram was the only heir 

* F. A. No, 88 pf 1924. 
I, 114 R. 
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of Musammat Parbati and that he and she were competent to sell 

the property. Sita Ram further stated that he had an only son, Deo 

Dat, who had given his consent to the sale. This was a false state- 

ment for it appears that he had no less than eight sons. 


In the deed of sale the details of consideration are set out. It 
appears that there were a number of debts owing which the vendee 
undertook to pay, and amongst these was a decretal debt for 
Rs. 1,750 owing to one Kanhaiya Lal. 


Ghafoor Bakhsh had some trouble in obtaining mutation on the 
basis of this document. It appears that the other sons of Sita Ram 
intervened and made trouble and all this resulted in criminal pro- 
ceedings taken both by Ghafoor Bakhsh and by the sons of Sita Ram. 
Eventually in the early part of March 1915 (about 15th March) 
Ghafoor Bakhsh got possession and mutation. 


On the 30th September, 1915 one Shankar Prasad filed a suit to 
pre-empt this sale. One of the defendants to this suit was Ghafoor 
Bakhsh and another was his wife Musammat Rashida Khatun. The 
reason why this lady was impleaded was that after the sale of the 
30th of September, 1914 and before the suit for pre-emption was 
brought she had purchased in execution of a decree a share of the 
Mahona property which had already been sold to her husband. We 
have already mentioned that there was a decree in favour of one 
Kanhaiya Lal for Rs. 1,750. It seems that after the execution of 
the sale-deed in his favour Ghafoor Bakhsh failed to pay off this 
debt and Kanhaiya Lal took out execution and brought the property 
which had been mortgaged to him to sale. It was purchased on 
the 21st January, 1915 by Rashida Khatun for Rs. 792 and the sale 
was confirmed on the 13th of March, 1915. f 


The pre-emption suit brought by Shankar Prasad was decreed on 
a compromise on the 3rd of January, 1916. Under this decree 
Shankar Prasad was directed to pay Rs. 3,074/7/0 to Ghafoor 
Bakhsh and his wife; this sum representing all the consideration 
which had actually passed from these purchasers and including the 
Rs. 792 which Rashida Khatun had paid for the property in the 
execution sale. 


We now come to the 31st October, 1917 on which date there 
was filed a suit brought by five sons of Sita Ram for the purpose of 
recovering the property. This suit was Suit No. 185 of 1917. Sb 
kar Prasad the pre-emptor died just after this suit was filed and hj 
sons and grandsons were made defendants in his plake. One 
these sons was Bansidhar and two of Bansidhar’s sons were Brij 
and Lallu who were both minors and for purposes of the 
Bansidhar was appointed their guardian*ad litem. 


The sons of Sita Ram, who were the plaintiffs, alleged 
property sold on the 30th September, 1914 was joint an 
property ; that Sita Ram had np right to sel] and that 









VOL. XXIII] HIGH COURT 903 

legal necessity for the sale. The sons and grandsons of Shankar CIVIL 
Prasad contested the claim on a variety of grounds. The case was ioak 
fought out toa finish in the Court of the Subordinate Judge of — 
Badaun who held that legal necessity had been proved to some BRIJ RAJ 
extent. The result was that he gave a decree by which the defend- Ram 
ants were to be entitled to retain possession of the property if they SARUP. 
paid Rs. 2,094 into court for payment to the plaintiffs. If they 
failed to do so then the plaintiffs were to be entitled to recover 
possession from the defendants on payment into court of a sum of 
Rs. 7,845-8-0. 

The plaintiffs appealed against this decree to this Court (F. A. 
No. 161 of 1919) and the defendants filed cross-objections. The 
hearing of the appeal occupied a considerable time and itwas found ~ 
necessary to call for a finding on an issue which had not been tried 
out by the Subordinate Judge, namely, whether ‘the property in dis- 
pute or any part of it was joint ancestral family property. 


After receipt of the finding this Court decided that out of the 
item of Ujhani property sold on the 30th September, 1914 a 4 
biswansi odd share was the separate property of Sita Ram having 
come to him by collateral inheritance and which he was therefore 
competent to sell without any interference on the part of his sons 
and grandsons. 


The rgsult was that this Court varied the decree of the trial 
court. It dismissed the claim of the plaintiffs with respect to the 
4 biswansi share just mentioned and for the rest declared that the 
plaintiffs could get possession on payment into court within four 
months of Rs. 3,189-8-0 that being the sum in respect of which legal 
necessitas held to have been established. 


It appears from the High Court judgment that another plea was 
raised on behalf of the defendants-respondents at the stage of appeal 
with reference to the share in mauza Mahona which, as we have 
said above, was purchased in execution of Kanhaiya Lal's decree by 
Rashida Khatun on the 21st January, 1915. It was pointed out 
that Kanhaiya Lal’s decree for Rs. 1,750 had been obtained against 
Sita Ram and his sons and grandsons. The decree was a decree 
for sale on a mortgage anda copy of it was on the record bearing 
date 1st of September, 1913. It was urged, therefore, that as this 
decree bound Sita Ram and his family and as the property had been 
ld in execution and had passed out of the family, Sita Ram’s sons 
Id not recover it. This Court held that this claim might have 
a good one had it been raised at the proper time, namely, by 

in the written statement and had the plaintiffs been given 
of the plea. As this, however, had not been done, this Court 
to go into the matter at the stage of the appeal. 


Lindsay, J. 











g the hint from the observation of the Court in its judg- 
. A. No. 161 of 1919 the present suit (Suit No. 40 of 1923) 
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was launched by Brij Lal and Lallu, sons of Bansidhar who were 
parties lo the earlier litigation and by another minor son of Bansidhar 
who was not in existence when the earlier suit was brought. 


The object of this suit is to obtain a declaration that the decree 
in the previous Suit No 185 of 1917 is not binding on the plaintiffs, 
and in the plaint as filed that relief was sought on the following 
grounds :— 


It was alleged in paragraph 5 of the plaint that in the earlier 
suit the defendants second party (which includes Bansidhar, the 
father of the present plaintiffs) “ did not take necessary and legal 
objection with regard to the property sold by auction nor did they 
produce any evidence in respect thereof”. This plea relates to the 
share in Mahona which was pufchased by Rashida Khatun in execu- 
tion of Kanhaiya Lal’s decree. 


In paragraph 6 of the plaint it was alleged that the defendants 
second party (including Bansidhar) acting in collusion. with the 
defendants first party (the sons and grandsons of Sita Ram) “did 
not produce evidence in support of legal and family necessity although 
they were called upon to do so nor did they prove the necessity for 
the antecedent debts nor did they take any proceeding to safeguard 
the interests of the plaintiffs ”. 


In paragraph 7 it was pleaded that owing to the negligence and 
dishonesty of the defendants second party Suit No. 185 Pa 7 was 
ultimately decided against the plaintiffs who were deprived of all the 
property except the 4 biswansi odd share in Ujhani. 


In the 8th paragraph of the plaint it was set out irae cca 
of the negligence of the defendants second party and their ishonesty 
and collusion with the defendants first party in the earlier suit the 
decree was not binding. The suit was contested*by the defendants 
first party, that is to say, the representatives of Sita Ram who denied 
all the allegations of negligence and collusion and pleaded that the 
present suit was collusive. No written defence was filed on bchalf 
of the defendants second party, that is to say, the sons and grandsons 
of Shankar Prasad including Bansidhar. 


The written statement filed by the first set of defendants was 
put in on the oth of May, 1923. On the 24th July, 1923 the Sub- 
ordinate Judge of his own motion examined a person named Ajudhi 
Prasad or Ajudhia Saran who was the patrokar of the plaintiffs, 
later on, thatis to say, on the 18th September, 1923, he exami 
one of the defendants second party, Pandit Ajudhia Prasad, 
an uncle of the plaintiffs. Why he examined Pandit Ajudhia 
ig not apparent for this man did not represent the plaintiff 
earlier suit. As we have said they were represented by t 
tather Bansidhar who is alive and is a party to the pre 
ceedings. 
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After these two persons had been examined the plaintiffs on the 
2nd of October, 1923 applied for amendment of the plaint. They 
asked that the allegations of collusion and dishonesty made against 
the defendants second party might be struck out of the plaint and 
asked for the addition of a fresh paragraph, paragraph 8a, in which 
it was alleged that there had been dishonesty on the part of a certain 
Karinda, Narain Das, who had been employed by the defendants 
second party. 


On the 4th October the Subordinate Judge disposed of this 
application. He allowed the allegations of dishonesty and collusion 
to be struck out from the plaint but he refused to allow the addition 
of a new paragraph to the plaint, vzs., paragraph 8a, though strangely 
enough in spite of this order the addition to the plaint was made 
and initialled by the Subordinate Judge. 


Without calling for any othe: evidence on the issue of negligence 
which he had already framed the Subordinate Judge dismissed the 
suit on the 2nd of November, 1923 on the finding that there had 
been no such negligence in the conduct of the earlier suit on behalf 
of the plaintiffs as would justify a declaration that a decree was not 
binding on them. 


We have now this appeal before us in which the judgment of the 
Subordinate Judge is attacked on various grounds. Wedo not, in 
view of the order we are about to pass, propose to discuss at any 
length at the present moment all the pleas which are set out in the 
memorandum of appeal. We do not approve of the method by which 
the Subordinate Judge has disposed of the case. Having framed an 
issue die Supe the question of negligence he proceeded to dispose 
of it on tht evidence of two witnesses of his own choosing and that, 
in our opinion, was nota proper thing to do. It was open to him, 
of course, to decide upon the allegations in the plaint that the 
negligence which was assigned could not constitute a cause of action 
for the suit but that is not the course which has been followed. 
We find it necessary, therefore, to remit issues which will be decided 
after giving both sides opportunity to produce evidence, but before 
we proceed to do so we think it expedient to make certain observa- 
tions concerning the questions ‘which arise for disposal. 











We would say,in the first place, that the complaint laid in the 
ground of the memorandum of appeal to the effect that the Sub- 
inate Judge should have allowed amendment of the plaint as 
for by the plaintiffs is not well founded. On the contrary we 
that the Subordinate Judge’s order at pages 11 and 12 of the 
passed upon the apptication for amendment was a perfectly 
‘order. The only fault we have to find with the Subordinate 
procedure is that in spite of this order he allowed the whole 
aph 8a to be added to the plaint. This was probably the 
inadvertance. At any rate, this paragraph 8a has no business 
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to be in the plaint and must be expunged from pleadings to the 
extent the araendment was disallowed. 


In the next place, we have to observe that the allegations of the 
negligence which constitute the cause of action are directed against 
the defendants second party consisting of three persons, Pandit 
Ajudbia Prasad, Pandit Bansidhar and Kishan Swarup. We have 
no concern in this case with any negligence or alleged negligence on 
the part of Ajudhia Prasad or Kishan Swarup. They owed no 
duty whatever to the present plaintiffs in connection with the previous 
suit. The only person whose negligence can be pleaded in this suit 
is Bansidhar who was the guardian ad /item of two of the plaintiffs 
who were impleaded in Suit No. 185 of I917 as minor defendants 
(we have explained that the third plaintiff in the present suit was 
not born at the time when the earlier suit was brought). And so it 
follows that what has to be investigated in this suit is the negligence, 
if any, of Bansidhar. 


Coming now to the law which has to be applied we have no 
doubt that it is well settled that in certain circumstances a minor 
can claim to avoid a decree passed against him in a suit in which he 
was represented by a guardian ad /item. The general rule on this 
subject derived from the authorities is thus stated in Halsbury’s 
Laws of England, Vol. 17, p. 138, paragraph 316 :— 

' An infant plaintiff is as much bound as an adult by a judg- 
ment or order in the cause even though there may°have beer 
irregularities in the conduct of it unless there has been fraud 
or gross negligence on the part of his next friend’’. 


For a statement of the law as applied in India we may refer to the 
case of Lala Sheo Charan vy. Ram Nandan (1). In tha gment 
various authorities are cited. A reference is made to cpherson 
on Infants, page 386, which reads as follows :— 
“An infant plaintiff though thus favoured in the course of the 
suit is as much bound by a decree and by all the proceedings 
in a cause as a person Of full age and cannot, nor can his 
representatives, open the proceedings unless upon new matter 
or on the ground of gross laches or of fraud and collusion 
which will annul the proceedings of the courts of justice as 
much as any other transactions ”, 


Reference is also made to Simpson on the Law of Infants, rst 
Edition, p. 475 (1). In this the law is stated as follows :— 

“ A decree may also be impeached where there has been gr 

negligence by the next friend in the conduct of the inf 

case or new matter discovered since the date of the decre 

The judgment also refers to the case of Z» ve Hoghton (°). 

was a case in which the court found that the next friend 

minor had “grossly and inexcusably” neglected his duty ; 


(1) ILL. R., 22 Cal., 8. 
(2) L. Bi 18 Eq., 573 at 576. 
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was held that the infant had a remedy and might on the ground of 
the neglect of duty by the next friend re-open the proceedings. 


After referring to these English authorities the court observed 
that the same rule of law would be applied in India, namely, that the 
gross negligence of his next friend would entitle a minor to the 
avoidance of proceedings undertaken on his behalf, and by parity of 
reasoning the same rule would apply in the case of a minor defendant 
who had been represented in litigation by a guardian ad ditem. 


The law was laid down inthe same sense in Ram Sarup v. 
Shah Latafat Hossein (*) where Gregory v. Molesworth (°) was 
cited to show that an infant hasa remedy either by application for 
review of judgment or by separate suit when either gross laches or 
fraud or a collusion is found in the next friend. The result appears 
to be that the negligence or laches of the guardian which entitled the 
minor to avoid the decree must be of agross character. The word 
“ gross” is used in all the cases to which we have referred. 
It has been argued before us and on very good authority that the 
expression “ gross negligence ” has no definite meaning and reference 
has been made to the dictum of ROLFE, B,in Wilson v . Brett (°), 
that he could see no difference between “ negligence” and “ gross 
negligence ” but that it was the same thing with the addition of a 
vituperative epithet. 

Then there is authority of LORD DENMAN in Hinton v. Dubbin 
(*) who says :— 

“ It may well be doubted whether between gross negligence and 
negligence merely any intelligible distinction exists ”. 

Theatgyth is that no real definition of negligence can be laid down 
without a cOnception of the measure of the duty prescribed in the 
circumstances of the particular case under consideration. 


Negligence is the breach of a legal duty to take care and until 
we know what the duty is inthe particular instance we are unable 
to predicate whether there has been negligence or not. The standard 
of due care in all cases in which a duty to take care exists is the 
care which would be taken in the same circumstances by an ordinary 
careful man. The test is the conduct of the average man in like 
circumstances and with like knowledge and means of knowledge 
d obviously the amount of care will be different in different cases 
as observed by a learned author (Salmond in his Law of Torts) 

‘‘A reasonable man will not show the same anxious care when 
andling an umbrella as when handling a loaded gun”. 
e we are dealing with here is that ofja person appointed as 
n ad litem to look afterethe interests df an infant defendant 
standard of duty is in this case that which would be followed 


(1) I. L. R., 29 Cal., 735. 
(2) 8a 3 Atk., 626. 









(3) [1843] 11 M. & W., ris, 
(4) ne 2 Q. B., 67, 
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by the man of ordinary prudence if he were called upon to act in 
like circumstances on behalf of himself and his own property. He 
must do as much to protect the interests of the minor as he would 
do to protect his own. 


No more precise definition of the duty of a guardian ad litem 
can be safely laid down. It is to be observed that it is not 
every act or omission of a guardian ad ¿ítem which may seem at 
first sight to constitute a falling away from this standard of duty 
which can be seized upon for the purpose of founding a case upon 
negligence. As was pointed outin the case of Lekhraj Roy v. Mahiab 
Chand (*), while it is undoubtedly the duty of guardians scrupulously 
to regard the interests of minors in dealing with their estates, the 
interests of infants would seriously suffer if a notion were to prevail 
that guardians were bound for their own security to contest all claims 
against an infant’s estate whether well or ill-founded. 


The implication of this is that there is no universal duty cast 
upon a guardian ad litem to defend a suit brought against a minor 
even if the suit be ill-founded. It may, in the particular circumstances 
of the case, be expedient in the interests of the minor to refrain from 


making any defence. 


And following this authority it was held in the case of Pasmeshrt | 
v. Sheo Dat Rai (°) that itis not every kind of negligence nor 
any amount of negligence which would render proceedings otherwise 
regular and proper liable to be opened. It must be mAs negligence 
as leads to the loss of a right which, if the suit had been conducted 
or resisted with due care, must have been successfully asserted. It 
is not sufficient to show that the guardian ad litem absented himself; 
it must also be proved that there was an available goodyfround of 
defence which was not put forward owing to the default of the 
guardian ad /#/e1## to appear at the trial Or, eto put the matter 
differently, the nature of the duty demanded from the guardian ad 
(t/em may vary according to the nature of the case in which he is 
called upon to act. An omission to defend or to raise a particular 
plea or to call certain evidence might in the circumstances of a 
particular case amount to negligence or to a breach of the duty which 
was owing by the guardian ad ¿ítem to the infant in that case. In 
different circumstances such an omission might not amount to negli- 


gence. The thing to be regarded in each circumstance is tt 
interest of the minor. 


In short the test which the cases seem to lay down is wheth 
not there has been a culpable neglect of the interests of the 
Has there been in the conduct of the suit affy act or omission 
part of the guardian ad ¿item which in the result has v 
prejudice to the minor's interests? That appears to be what : 


by the expression gross negligence or laches when used in 
text. 


V 
(1) 14 Moo, I. A, 393 at 399. (2) 6C. L, J., 44 
\ 
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In the case with which we are dealing we are concerned with what 
was done or not done by Bansidhar alone. He was the person respon- 
sible for the protection of the interests of his two minor sons who, like 
himself, were impleaded as defendants. Incidentally it may be 
observed that Bansidhar was not engaged merely in looking after the 
interest of the minors alone; his own interests in the same property 
were at stake and were capable of protection in the same way. 


The matter then to be decided is whether with reference to the 
allegations contained in paragraphs 4 and 5 of the plaint as they stand 
and to those contained in paragraphs 6, 7 and 8 as now amended, 
Bansidhar was guilty of negligence in the sense laid down above. 
We think this question must be enquired into and, an opportunity 
given to the plaintiffs, which had not hitherto been given them, of 
showing, if they can, the negligence asserted. We, therefore, remit 
the following issues to the court below for findings :— 


(1) With reference to the allegations contained in paragraphs 4 
and 5 and the amended paragraphs 6, 7 and 8 of the plaint was Bansi- 
dhar as guardian ad litem in Suit No. 185 of 1917 guilty of negli- 
gence in the conduct of the suit on behalf of his minor sons ? 


(2) If so, has that negligence resulted in prejudice to the rights 
of the minors ? 


Both sides will be allowed to produce evidence on these issues 
and the findings will be returned to this Court within three months 
{from this date. On receipt of the findings the usual period of ten 
days will be allowed for objections. 


=~, 


PIARK LAL AND ANOTHER (Plaintiffs) 
VEFKSUS 
SRI THAKURJI AND ‘ANOTHER (Defendants) .* 


Hindu Luw—Sale-deed executed by father—Antecedent debt, por- 
tion of consideration money lefi with vendee for payment of —Debt 
discovered to be less than the amount left—Subsequent arrange- 
ment as to payment of balance in respect of other antecedent 
debts not recited in the decd—When transaction binding on the 
family. 

Where at the time of execution of a sale-deed by a Hindu 
father, the vendee, acting in perfect good faith, agreed to retain 
portion of the sale consideration for future payment to a 
rtain creditor of the vendor on account of an antecedent 
ebt, and on discovering subsequently that the whole amount 
s retained was not due to the said creditor, the vendee did 
pay it over to the vendor but made him utilise the balance 
yment of other antecedent debts of his not mentioned in 


* S, A. No. 717 of 1923. 
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the sale-deed, held, tbat the sale-deed was perfectly valid and 
binding on the family of the vendor. Jagdtshwar v. Sheo 
Bakhsh, [1919] 51 I. C., 856, referred to, i 

Per SULAIMAN, J.—When an antecedent debt has in fact been 
discharged though not the one actually mentioned in the deed, 
the transfer should not be vitiated unless there be circumstances 
showing an attempted fraud. The principle of transfers in 
lieu of antecedent debts as laid down in reported cases is being 
slightly extended thus but is extended legitimately. 

[Per Boys, J.—It cannot be accepted as a broad proposition 
of general application that it is quite immaterial what purpose 
is set out in the deed if only the vendee or mortgagee can 
subsequently show that the money was in fact disbursed for a 
proper purpose, but he who seeks equity must do equity, and in 
the peculiar circumstances of this case, equity was wholly on 
the side of the vendee. | 


SECOND APPEAL from a decree of E. L. NORTON ESQ., District 


Judge of Gorakhpur, reversing a decree of BABU C. DEB BANERJI, 
Subordinate Judge. 


M. L. Agarwala, for the appellants. 
J. M. Banerji and Peary Lal Banerji, for the respondents. 
The following judgments were delivered :— 


SULAIMAN, J.—This is an appeal by the plaintiffs arising out of 
a suit brought by them for the cancellation of a sale-deed executed 
by their father on the ground that the transfer was not binding on 
the family. 


The court of first instance decréed the claim but on appeal the - 
Jearned District Judge has dismissed it. The findings e lower 
appellate court are that the father is still alive and is réally running 
this case. It has further found that the defendant acted in a dona 
fide manner when he purchased the property. It was found that the 
sale consideration was fully paid and was binding on the family in 
its entirety. It has, however, pointed out that out of the sale consi- 
deration, Rs. 1 600 had been left in deposit with the vendee for 
payment to a named creditor Hira Lal on account of an antecedent 
mortgage debt of the oth of January, 1917. The learned Judge has 
held that subsequent to the execution of the sale-deed, the plaintiffs’ 
father served a notice on the vendee informing him that only R 
358 remained due to Hira Lal on his bond and requesting that 
balance should be paid to the vendor direct. The vendee, howe 
did not do so but under a subsequent arrangement which took 
on the Ist of May, I919 the balance was utilised in payment 
tain other previous debts of the vendor, though these had n 
mentioned in the sale-deed. 


The main contention on behalf of the appellants is 
vendee had made due enquiry, he would have come to kn 
entire sum of Rs. 1,600 was got due to Hira Lal and 
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the tiansfer in lieu of it was not justified. It is further urged that 
inasmuch as the payment of the other debts of the father was not 
in contemplation at the time when the sale-deed was executed, they 
should be altogether ignored for the purpose of considering whether 
the transfer was or was not valid. 


I am unable to accede tu the contention of the appellants. It is 
true that apparently the vendee did not make enquiries from Hira 
Lal before making the purchase, but when the entire sum was left 
in his hands for payment to Hira Lal, the vendee might very well 
accept its accuracy provisionally intending to ascertain the exact 
amount due, at the time of actual payment to the said creditor. When 
subsequently he discovered that the whole of that amount was not 
due to Hira Lal, he did not pay it over to the plaintiffs’ father, but 
made him agree to utilise the balance in payment of other antecedent 
debts of his. 


Antecedent debts of the father unless tainted with immorality 
or illegality are binding on the sons, and a transfer in lieu of them 
is perfectly valid. Does it make any difference in principle if a 
portion of the sale consideration, though originally intended to pay 
off one antecedent debt, is as a matter of fact when it is discovered 
that that debt does not exist, honestly utilised to pay off another 
antecedent debt? After all when both the debts are binding on 
the sons, they cannot complain if one is paid off rather than the 
other. The payment of debts due from the father is considered 
to be one of the recognised legal necessities. When therefore an 
antecedent debt has in fact been discharged though not the one ac- 
tually mentioned in the deed, the transfer should not be vitiated unless 
there — showing an attempted fraud. In cases where 
false recit@ls were dishonestly and fraudulently entered in deeds of 
transfer in order to deceive persons entitled to challenge the aliena- 
tion, a court may prevent the transferee from shifting his ground 
and setting up his own fraud. That however cannot be said to be 
the case here, when the lower appellate court has found that the 
transferee acted in perfect good faith. I am conscious that in this 
view the principle of transfers in lieu of antecedent debts, which has 
so far been laid down in reported cases, is being slightly extended, 
but I think it is being extended legitimately. There is at least the 
authority of a Bench of this Court in the case of Jagdishwar v. Shco 
Bakhsh (*) that the fact that the money advanced for one legal 
ecessity is used or diverted to some other purpose is not sufficient 
elf to invalidate the transaction. 


Had this been a case where the plaintiffs have been taken by 
ise on the defendant leading evidence contrary to the recitals in 
le-deed, I would have made the defendant pay the costs of the 
s. But this cannot be the case where the father is actually 
the scene. I would accordingly dismiss the appeal with costs. 


(1) [1919] 51 I. £., 856. 
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Boys, J.—This wasa plaintiffs’ appeal. The suit was brought 
by two minor Hindu sons to set aside a sale-deed, dated the 29th of 
October, 1918 for Rs. 2,000 the sale-cdeed having been executed by 
their father and it being alleged that it was neither for an antecedent 
debt nor for legal necessity. 

The first court decreed the suit but the lower appellate court 
allowed the appeal and dismissed the suit. 

The consideration set out in the deed was as follows :— 

(1) Rs. 1,600 left in deposit with the vendee for payment to 
one Hira Lalin reference toa mortgage in favour of Hira Lal, 
dated the Ist of January, 1917. 

(2) Rs. 100 left with the vendee for payment to Vishun Ram 
in regard to an oral debt. 

(3) Rs. 180 left with the vendee for payment to certain cre- 
ditors. 

(4) Rs. 120 for cash and stamps, etc. 

It appears that the money was in effect not applied to the pur- 
pose set out in the sale-deed but was, as the lower appellate court 
expresses it, “eventually used largely for other purposes ”. For the 
purposes of the appeal before us it may be taken that it has been 
found that there was in fact no mortgage in favour of Hira Lal for 
Rs. 1,600. How the original entry of this item came to be made 
we have no information. But on the 8th of December, 918 Babu 
Lal, the father of the plaintiffs, who executed the document sent a 
notice to Mahabir who was the trustee of the defendant temple Sri 
Thakurji the vendee, informing him that only Rs. 358-5-3 was 
actually due to Hira Lal and asking Mahabir to pay the T ian of 
the Rs. 1,600 to him (Babu Lal). Mahabir was apparenffy too cau- 
tious to do this, but an arrangement was entered into between him 
and Babu Lalas to the disposal of the Rs. 1,600. It was agreed 
that it should be disbursed as follows :— 

Rs. 358-5-3 to pay off the mortgage in favour of Hira Lal. 

(2) Rs. 125 to pay off a decree in favour of one Munna Lal. 

(3) Rs. 654 to pay off a Hundi in favour of Jhinku. 


(4) Rs. 424 to pay off a Hundi in favour of Mahadeo and 
Sukhdeo. 

(5) Rs. 38-10-9 cash. 

Rs. 1,600 Total. 

Before considering whether which, if any, of these deb 
finally declared could be regarded as antecedent debts or for 
necessity so as to support the validity of the transfer, a prelim; 
question has to be decided.. That question is :—Is it, in o 
support a transfer by a father, essential to show that the 
reasons for the sale set out in the deed constituted legal 

® 
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or antecedent debts; or, on the other hand, is it sufficient to show 
that the money though not disbursed as shown in the deed, was, in 
fact, disbursed for other debts and purposes which by their nature 
would support a transfer ? 


I will first refer to some general considerations before discussing 
the only judicial authority which has been brought to my notice. 


For the plaintiff it might be urged that if a sale by a Hindu 
father can be supported by purposes other than those stated in the 
deed, a situation might in particular cases arise which it would be 
impolitic to permit. If an invalid purpose be entered in the sale-deed 
(as in this case) the sons, in ignorance of the real application of the 
money and deceived by the incorrect entry in the dced, may be 
compelled in their own just and proper interests to file an unne 
suit to set aside the deed, only to find it defended by the setting up of 
a good antecedent debt as having been discharged in fact by the 
purchase money, a defence which would come as an entire surprise 
to the plaintiff. The whole purpose, from the sons’ point of view, 
of setting out the destination of the consideration in the sale-deed 
would be defeated and in fact a falsedocument would bê being 
registered and nobody would know whether they were legally entitled 
to challenge the transaction or legally bound to accept ıt. 


On the other hand, for the defendant it may be urged that the net 
result of the transaction is exactly the same as if the vendor had 
arranged with the vendee to tear up the original sale-deed and to 
execute a fresh one setting out the real eventual manner of disburse- 
ment. To this plea there would seem to be a two-fold answer. In 
the first place, there is the undesirability to which we have just 
referred™s£,leaving those who may be entitled to challenge the deed 
under a mis#pprehension; and, in the second place, even where a 
second deed is executed before any suit is brought, there might well 
be cases in which the position of strangers to the first deed had 
become affected in the interval between the two deeds in a manner 
in which ıt would not have been affected if the first deed had 
contained a true statement of the position. 


Again it may be contended for the defendant-vendee that he is not 
obliged to enter at allin the deed the intended application of the 
money; that he only enters it for his own protection. That is so, but, 
jf he does enter it, it is obvious that it is expedient that he should 
required to enter it correctly. 
aving stated these general considerations, I will come to the 
authority. 
nsel on either side were unable to refer us to any authority, 
learned brother, Mr. JUstice SULAIMAN, has since drawn 
tion to the decision of this Court by Mr. Jusricz WALSH 
USTICE RYVES in Jagdishwar v. Sheo Bakhsh (*). In 
(1) [1919] 51 L. C., 856. 
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that case the document set forth a purpose to which the money was 
to be devoted which, uf established in fact, would be sufficient to 
establish legal necessity, but, before the money was disbursed for 
that purpose, the vendor changed her mind and devoted the money 
to another purpose which would have been equally effective as 
regards legal necessity if that purpose had been originally stated in 
the deed. The transaction was upheld» This case is only distinguish- 
able from the present in that in that case both the declared purpose 
and the eventual application of the money were capable of supporting 
legal necessity whereas in the present the greater part of the declared 
purpose did not exist and could not constitute legal necessity. This 
distinction does not, however, alter the fact that the case is authority 
for the proposition that alteration of the destination of the considera- 
tion is not by itself sufficient to invalidate the transaction where the 
actual disbursement would support an allegation of legal necessity. 


Even accepting that proposition, the question here is whether 
misdescription of the reason for the transaction coupled with the 
further element that the reason had little or no existence in fact and 
that thë money could not have been devoted to the payment of a 
non-existent debt is sufficient to render the transaction impeachable 
notwithstanding that the money was disbursed for a purpose which 
would have supported the deed if it had been originally executed with 
that purpose in view. 

In view of the general considerations which I have alweady stated, 
I am not prepared to accept as a broad proposition of general applica- 
tion that it is quite immaterial what purpose is set out in the deed 
if only the vendee or mortgagee can subsequently show that the 
money was in fact disbursed for a proper purpose; but he who seeks 
equity must do equity, and in the peculiar circumstancemof this case 
equity is wholly on the side of the vendee. He was clearly very 
careless in not making proper enquiry at the outsef, but on discovery of 
his mistake it has been found that he exercised proper caution in 
securing that the money which he was to advance and which he still 
held was only devoted to objects which could, as it has been found, 
have supported his sale-deed if they had been the original objects set 
out in the deed. 

I agree, therefore, that the appeal should be dismissed. Further, 
in view of the fact that it has been found that the father is himself 
behind this suit and that therefore the plaintiff cannot really ha“ 
suffered any such surprise as that to which I have alluded above 
would allow the respondent his cosis in this Court including cour 
fees. 


By THE COURT.—This appeal is dismissed with costs. 
Appeal di 
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NAGESHWAR RAI (Defendant) 
VEYSUS 
NAND LAL AND OTHERS (Plaintiffs) .* 


Transfer of Property Act, Section 63—Mortgage, redemption of— 
Grove planted by mortgagee without consent of mortgagor— 
Accession, whether capable of separate enjoyment without detri- 
ment to principal properity—When mortgagor not required to 
pay compensation. 

Where in a suit for redemption it was found that the mort 
gagee planted a grove consisting of 110 large mango trees over 
30 years of age standing on an area of ır bigha 8 biswas of 
mortgaged land, during the continuance of the mortgage, and 
this accession was not capable of separate possession or enjoy- 
ment because unless the whole place was dug up so that all the 
roots were completely removed, which was not praticable, there 
would remain a permanent detriment to the land owing to the 
existence of the deep roots, nor was it established that the 
grove was planted for the preservation of the principal property 
from destruction, forfeiture or sale or was made with the con- 
sent of the morgagor, held, that the mortgagor was entitled to 
have the grove without paying any compensation. 


APPEAL under section 10 of the Letters Patent, from a judgment 
of MR. JUSTICE DANIELS, confirming a decree of J. ALLSOP ESQ., 
District Judge of Ghazipur, who modified a decree of BABU MADAN 
MOHAN SETH, Munsif of Ballia. 


Umg Shankar Bajpat, for the appellant. 
Ambik? Prasad Pandey, for the respondents. 
The judgment pf the Court was delivered by 


SULAIMAN, J.—This is a defendant’s appeal arising out of a suit 
for redemption. The only point in dispute that remains for our 
consideration is as regards the grove which was planted by the mort- 
gagee on the land during the continuance of the mortgage. The 
courts below have held that no consent of the mortgagor for the 
planting of this grove was established and a learned Judge of this 
Court has declined to go behind that finding of fact. We agree that 
in a second appeal that finding cannot be challenged. 


The only other point that has been argued is that the mortgagee 
ntitled to cut away the timber and clear the ground of all trees. 
ntended that the case falls under the second portion of sec- 
of the Transfer of Property Act and that this is a case where 
been an accessioh to the mortgaged property which is 
pable of separate possession or enjoyment without detriment 
rincipal property. This argument is based on the contention 
* L. P. A. No. 140 of 1924. 
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that a grove is capable of two uses. It may be used as a grove and 
the produce of it may be appropriated, or the trees may be cut 
down and its timber may be appropriated. It is, therefore, argued 
that inasmuch as the mortgagee can cut down the trees and appro- 
priate the timber independently of the Jand, he is entitled to do so 
under the second portion of section 63. A learned Judge of this 
Court has not acceded to this contention on the ground that the 
cutting of the trees would be detrimental to the principal property 
within the meaning of that section and also that the enjoyment for 
which the appellant contends would not be an enjoyment of the 
accession as it now exists, but of the trees in a mutilated condition. 


It is true that from the point of view of the mortgagee the grove 
may be capable of enjoyment in these two ways and 1f the option 
were to rest with him entirely he may say that he would cut away 
the trees and appropriate the timber; but from the point of view of 
the mortgagor, the grove, as it stands, cannot be enjoyed separately 
from the land. The accession to the mortgaged property is the 
grove as it stands, and not only the timber. If this accession is not 
capable of separate possession or enjoyment, the mortgagor would be 
entitled to have it, unless the mortgagee establishes that this grove 
was planted for the preservation of the principal property from 
destruction, forfeiture or sale or was made with the consent of the 
mortgagor. These exceptions have not been established in this case. 
Furthermore, we are of opinion that even if the trees ofgthe grove 
after they were cut down are to be treated as an‘accession capable 
of separate possession or enjoyment, they cannot be so possessed or 
enjoyed without detriment to the principal property. About 110 
large mango trees over thirty years of age stand on an area of bigha 
8 biswas of land. Ifthe mortgagee were merely to cu away the 
trunks of the trees, the land would not be restored to its former 
condition. Unless the whole place is dug up so that all the roots 
are completely removed, which does not appear to be practicable, 
there would remain a permanent detriment to the land owing to the 
existence of the deep roots. If it is not practicable to remove all the 
roots, the accession cannot be separately possessed and enjoyed with- 
out detriment to the principal property. 


We, therefore, hold on both these grounds that the mortgagor 
is entitled to have the grove without paying any compensation inas 
much as it was planted without his consent. The appeal is accor 
ingly dismissed with costs. 





Appeal dismi 


VOL. XXIII. ] HIGH COURT 917 


MOHAMMAD SHAFIQ ULLAH KHAN (Plaintif) 
VEVSUS 

NUHULLAH KHAN AND OTHERS (Defendants) .* 
Mohammadan Law—Direct evidence to prove invalidity of mar- 
riages—Acknowledgment, when presuntplion of legitimacy ar 

marriage cannot be raised. 
Where on the entire oral as well as documentary evidence it 
was abundantly proved that one HU (a Mahomedan) kept 
a Hindu married woman as his mistress and that the defendants 
were the children of EU by that woman, held, that in the teeth 
of the above finding, no rule of presumption of legitimacy or 
matriage could avail the defendants ina suit brought by the 
legitimate son of HU claiming to be the sole heir of his father. 
It is only where direct proof of marriage is not available that 
indirect proof of marriage by way of acknowledgment of legi- 
timacy in favour of a son is allowed to take the place of direct 
proof of marriage, Where ditect proof is available to establish 
that marriage was impossible or a marriage would be invalid, 
no question of presumption of marriage on account of an 
alleged acknowledgment can arise. Habibur Rahman v. Saied 
Altaf Ah, E A. L. J. R., 414 (P. c.) and Allahadud Khan v. 
Ismæl Khan, I. L. R., 10 AlL, 289, referred to. 

APPEAL under section 10 of the Letters Patent, from a judgment 
of MR. JUSTICE SULAIMAN (differing from that of MR. JUSTICE 
KANHAIYA LAL), confirming a decree of BABU SUDERSHAN DAYAL, 
First Additional Subordinate Judge of Aligarh. 


Peary Lal Banerji (with him M. U. S. Jang), for the appellant. 
Igbal Ahmad, for the respondents. 
The judgment of the Court was delivered by 


MUKERJI, J.—This appeal comes before this Bench on account 
ofa difference of opinion between two learned Judges of this Court 
who heard the appeal in the first instance from the court of a Subordi- 
nate Judge. The two learned Judges having differed, this appeal 
was filed under section 10 of the Letters Patent. 


The only point for determination in this appeal is whether the 
efendants-respondents are the legitimate sons of one Enayat Ullah 
n. In the court of Subordinate Judge there were a few other 
ts of difference between the parties, but those points do not any 

arise. 
ayat Ullah Khan died on 30th April, 1916, and left him 
ing several brothers, ason, the plaintiff-appellant, and the 
ts who claim to be the step-brothers of the plaintiff. The 
case, as made in the plaint, was that the defendants were 


* L. P. A, No. of of 1924. 
Il. ee. 










| 


Jj ure, &. 





MEARS, C. J. 
MUKER]JI, J. 


Mukerji, J. 


Uv. 
NUHULLAH 
KHAN. 


Mukerji, J. 


e a 


918 HIGH COURT [A. L. J. R, 


the children of one Musammat Durga Dhobin, the wife of one Cheta 
and it was doubtful whether their father was Enayat Ullah. As 
the case proceeded, the position taken up by the plaintiff was that 
possibly Enayat Ullah Khan was the father of the first two of the 
defendants, but he was surely the father of the 3rd defendant, 
Halimullah Khan. His witnesses stated in couit that Musammat 
Durga took up her residence permanently with Enayat Ullah Khan 
some 30 years prior to their deposition. In the arguments however 
before us it has been practically conceded that Enayat Ullah Khan 
was the father of not only all the three defendants, but also of their 
two elder brothers Asad Ullah Khan amd Ruh Ullah Khan who are 
dead, and who died before Enayat Ullah Khan. The plaintiff had 
a full brother Rafiq Ullah Khan, who also predeceased his father 
Enayat Ullah 


The plaintiff, claiming to be the sole heir of. his father, declared 
in the plaint that the defendants who were holding three-fourths of 
Enayat Ullah Khan's property were not entitled to the same, being 
illegitimate children of that gentleman. The defence as explained 
by the application, dated 22nd December, 1922 (printed at page 6 
of the record) was that the defendants were the children of one 
Mahmuda Begam, a lady of Sherwani Pathan clan, to which Enayat 
Ullah admittedly belonged, and that Mahmuda Begam was the 
lawfully wedded wife of Fnayat Ullah. The defendant’s case as 
developed in the course of the evidence was that their grand-father 
(mother’s father) was a Sherwani Pathan, that he came from the 
village of Shahjahanpur which was not far from the village of Enayati 
to which Enayat Ullah belonged and settled in the latter village. 
The defendants were unable to state if any relations of their alleged 
maternal grand father, Mansur Khan, were alive. o 


The court of first instance came to the conclusion that there was 
not enough evidence to satisfy it that the defendants’ mother was a 
Hindu by religion at the time she entered Enayat Ullah’s house, and 
that even if such was the case, namely, the defendant’s mother was 
in the beginning a Hindu and the wife of a Hindu, that fact did not 
help the plaintiffs case. It further expressed the opinion that a 
series of acknowledgments made by Enayat Ullah raised a strong 
presumption ot legitimacy in favour of the defendants. The learned 
Judge was also not satisfied as to the truth of the defendants’ story 
that their mother was a girl of the Sherwani clan. In the result tk 
suit was dismissed. 


On appeal two learned Judges of this Court differed. Or 
the Judges held that it was not established that the defer 
mother was the wife of Cheta (the alleged husband of Durga) 
to exclude all possibilities of a legal marriage, but it was estr 
from both oral and documentary evidence that she was the 
wife of Enayat Ullah Khan. Accordingly the learned Judg 
opinion that the appeal shouldbe dismissed. On the or 
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the learned colleague of the Judge held that it had been definitely 
established that the defendants’ mother was the undivorced wife of 
onc Cheta Dhobt, and that in the circumstances no presumption of a 
lawful marriage between Enayat Ullah and Musammat Durga could 
be raised. He was therefore of opinion tbat the appeal should be 
allowed and the plaintiffs suit should be decreed. 


We bave heard the learned arguments addressed to us at length, 
and have come definitely to the opinion that we must accept almost 
in its entirety the opinion of the learned Judge who was in faveur 
of decreeing the plaintiffs appeal. In view of the fact that there 
is on the record a well-reasoned judgment in favour of the plaintiff, 
we do not think it necessary to discuss the evidence in detail, but 
we would give some indication of the reasons which led us to think 
that the plaintiff's appeal should succeed. 


Before discussing the oral evidence, we should point out that the 
court of first instance did not hear in person three of the plaintiff's 
witnesses, who were, being puidanashin ladies, examined on com- 
mission. Then, the learned Judge does not say that the witnesses 
did not impress him well He rcjected the evidence on the mere 
ground that the plaintiff's witnesses were not independent—a remark 
which is not at all accurate, in majority of cases. 


As already observed, the parties to the suit are children of Enayat 
Ullah Khan, and, thercfore, the relations of Enayat Ullah Khan 
would be @qually relations of the parties, and would have no teason 
whatsoever to have any particular bias lor the plaintiff ın preference 
to the defendants This isa very important point to bear in mind. We 
find that no less than five close relations of Enayat Ullah have come 
forward. to swear that the defendants were the children of Musammat 
Durga wh was the wife of one Cheta. It is true that they have all 
more or less admitted that Musammat Durga, later on, adopted the 
Muslim faith in so*far as that fact was evidenced by her saying the 
prayers, but this is hardly of any importance. The question is whe- 
ther there was or could be any lawful marriage between Enayat 
Ullah Khan and the mother of the defendants at the time the 
latter were begotten. Bricfly the witnesses are these. Hidayat 
Ullah is a full brother of Eanayat Ullah himself. He swears that 
no Mansur Khan, the alleged father of the alleged mother of the 
defendants, ever settled in the village of Enayati, and that Musammat 
durga who was the wife of Cheta Dhobi was the mother of the 

‘endants, and that before she became the mother of the defendants, 
bore Baldewa (a witness in the case) to Cheta Dhobi. There 
olutely not a word in cross-examination to suggest any reason 
Hidayat Ullah Khan should have any reason to love or bear 

an to the plaintiff in pteference to the defendants. Indeed 
utleman’s evidence goes to indicate that he is a thoroughly 
witness and was not prepared to deny truth of such facts 

be taken in favour of the defendants. He said that tho 
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defendants mother did not leave the zanana house (as she used to 
do before) when she went to live with Enayat Ullah Khan. He 
added that she became a Mahomedan. He further said that it was 
this Musammat Durga who later on came to be known as Musammat 
Mahmuda Begam, the name given by the defendants to their 
mother. 


It is abundantly clear that after Musammat Durga went into the 
permanent keeping of Enayat Ullah, the latter could not tolerate 
that his mistress should continue to be called by a Hindu name, and 
he gave her a Mahomedan name. Hidayat Ullah Khan further 
said that all the relations of Enayat Ullah regarded the defendants 
as son of Musammat Durga, and added, as an indication of this fact 
that the defendants could not be married in a Sherwani caste, and 
had to be content with marrying three sisters respectively, these 
three sisters being the daughters of one Abdul Latif Khan of 
Bhikanpur. Abdul Latif Khan in his turn was believed to have 
been the son of a maid-servant by her master. The evidence of 
Hidayat Ullah Khan, if unexplained, is almost conclusive of the facts 
in controversy. Hidayat Ullah, it may be mentioned, isa man of 63 
years. The only thing that was suggested against Hidayat Ullah was 
that his son Maslah Uddin had some criminal case with Nuh Ullah, 
one of the defendants, although no further particulars of the case is 
coming forth. Muslah Uddin, it appears, takes an interest in the 
plaintiff's case. But this would be quite natural if it be a fact that the 
defendants are only illegitimate children of Enayat Ullah ban, while 
the plaintiff is a real and genuine relation of Muslah Uddin and his 
father Hidayet UNah. 


The next witness is Enayat Ullah’s sister, Enayat un-nisa, aJlady of 
So years of age. She goes as far as Hidayat Ullah himseJf, and fully 
supports the plaintiff's case. In cross-examination it was brought out 
that the mother of Muslah Uddin was the daughree of this witness’s 
husband’s sister. We all know how Mahomedan boys and girls arc 
married, as far as possible, in the family itself, and the fact that a 
nephew of the witness married her husband’s sister’s daughter makes 
ek no closer relation of the plaintiff than of the defendants them- 
selves. 


The third witness is Sharafat-un-nisa aged 60 years, another full 
sister of Enayat Ullah Khan himself.. 


Then comes Abrar Fatma, a daughter of Enayat Ullah’s brot 
and Shafayat Ullah. 


. The next witness is Usman Khan, the husband of the las 
tioned witness, Abrar Fatma. Thus we have five relations of 
Ullah coming to support the plaimtif’$ case. Then we hay, 
evidence of two caste people, Ehsan Ullah and Abdur Rashi 
aged respectively 60 and 65 years, who fully support the p 
case. Then we have the two old residents of the village of 

$ : 
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itself, unconnected with the family, namely, Chunni Rai, a Hindu, and CIVIL 
Zamin Ali, a Mahomecdan who come forward to support the plaintiff's 1925 
case. These witnesses like other witnesses say that no Mansur Khan — 
ever lived in the village of Enayati, or came to live there, and that HA 
Musammat Durga was the wife ot Cheta. On the top of all this KHAN 
evidence we have the evidence of Baldewa himself, who is nowa v. 
man of 5#, and who swears that his muther, the wife of his father ke cis 
Cheta, became the mistress of Enayat Ullah, and bore several sons == 
to him. He added in cross-examiation and this statement of his Wukerji J. 
only goes to establish the truth of bis whole statement, that after his 
mother left Cheta, Cheta kept a woman who bore him two sons, Puran 
and Gobardhan, both of whom are living. There is absolutely nothing 
against Baldewa. He also stated, as seems to be the truth, that 
Musammat Durga died 12 years ago, and that Cheta died about 15 
years ago. 

The defendant Nuh Ullah was examined and he had to admit 
that none of the three defendants could find a wife within the family 
circle and had to go toa different family, and had to marry res- 
pectively the three daughters of Abdul Latif. He admitted that 
although the defendant Halim Ullah has been a widower for seven 
or eight years, no cousin of his (those who would be cousins through 
Enayat Ullah) is prepared to marry him, although marriageable girls 
in the family are available. This admission on the part of Nuh Ullah 
clearly establishes the truthfulness of the statement of Hidayat Ullah 
that the mémbers of the family of Enayat Ullah look upon the 
defendants as Musammat Durga’s sons. 


As against this large body of evidence we have the statements 
of four witnesses for the defendants, only two of whom are relations. 
These are Ahmad Ullah and Qamar-un-nisa. Ahmad Ullah is a young 
man and is of the same age as the youngest of the defendants. In 
the circumstances, Ahmad Ullah could have no first-hand knowledge 
of the actual state of things. He stated that his father had come to 
give evidence on behalf of the defendants. But, evidently, the latter 
(Himayat Ullah Khan) thought better and did not give evidence 
for the defendants. This fact is very significant. The other witness, 
an old lady, a sister-in-law of Enayat Ullah, was examined on commis- 
sion, but was not cross-examined. The plaintiff brought this fact to 
the notice of the court by his application printed at page g of the 
ecord, but it does not appear that this witness was at all] cross- 
mined. Two witnesses, Amir Khan and Sana Ullah, were 
ined to prove that Mansur Khan, a Sherwani by caste, came to 
in the village and married his daughter to Enayat Ullah. But 
of these two witnesses even belonged to the Sherwani 
and one of these, namely, Amir Khan, although he called 
, a Pathan in describing himself, had to admit in cross- 
lation that he was not even a Pathan. I have already 
hat the court of first instance did not believe the evidence 
witnesses, and the learned Judge of this Court, whe 
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was prepared to find ın defendant's favour on other points, found 
that it was certainly the case that wheever the mother of the defend- 
ants was, she was not agirl of the Sherwani caste. It is not 
necessary to discuss the evidence of Amir Khan and Sana Ullah in 
detail, but one thing is very significant and may be pointed out. It 
is this. If Mansur Khan migrated to the village of Enayati to which 
the parties belong, he must have had some means of subsistence, 
and like most of the residents of the villages must have been a 
cultivator. This would leave some trace of his existence in the 
village records; but as no such trace was available, Amir Khan, 
defendants’ witness, had to state that Mansur Khan had no house of 
his own and had no land of his own to cultivate. On the entire oral 
evidence it is therefore abundantly proved that the defendants are 
the children of a woman who was initially known as Musammat 
Durga and was the wife of Cheta Dhobi, and bore to her husband a 
son Baldewa examined in the case. 


On the record there are a large number of letters and copies of 
other documents, and these are strongly relied upon on behalf of the 
defendants to prove that Enayat Ullah acknowledged the defendants 
as his sons, nay the plaintiff himself treated the defendants as his 
brothers, and called their mother ‘‘mothe:”’. It would not be 
necessary to cxamine these documents in great detail. It appears 
that on the death of Musammat Durga, a suit was brought for reco 
very of Rs. 170 by the defendants against their father Epayat Ullah 
purporting to be one for recovery of the dower debt due to their late 
mother. Enayat Ullah Khan confessed judgment in the suit, and 
his petition, admitting the correctness ot the claim, is the only docu- 
ment on the record All the Judges who have so far heard the case 
including ourselves are of opimon that this proceeding of jhe suit was 
a collusive one, and it was meant only to support the story of the 
defendants’ legitimacy. In the circumstances, this document, the 
confession of Enayat Ullah, not only does not furnish eviderce in 
support of the defendants’ case, but it really takes away much from 
the weight of other evidence that has been adduced on their behalf. 
Then it appears that on the death of plaintiff’s full brother, Rafiq 
Ullah Khan, his widow brought a suit for her dower and impleaded 
not only the plaintiff as a defendant, but also the other defendants. 
A copy of the judgment is the only part of the record of that case 


- that is on the record of this case, and the judgment shows that the 


plaintif did not take exception to the suit, on the ground that t 
defendants were no heirs of Rafiq Ullah. This suit was decidec 
30th November, 1916 We are unable to draw any adverse infe) 
to him from the fact that the plaintiff did not raise the quest 
legitimacy of his alleged brothers in the dower suit The dg 
was that no asset of Rafiq Ullah was available, for the simple, 
that he predeceased his father and got nothing from him. 17 
appears that Enayat Ullah had borrowed moncy from one 
P . 
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Said Khan and the latter obtained a decree against the present 
parties for money. The plaintiff arranged with Ahmad Said Khan 
that the latter should receive from the former only a quarter share 
of the debt and release his quarter share in the property from his 
claim. Ahmad Said Khan accordingly put in a petition to this 
effect in court on 20th May, 1920 (see page 67 of the printed 
record.) It was within two months of this petition of Ahmad Said 
Khan that the present suit was brought. It cannot, therefore, be 
said that by trying to save a quarter share only of the property, the 
plaintiff really accepted the validity of the defendants’ claim to the 
remaining three-fpurths of their father's property. 


Coming to the letters filed we find that the oldest one is dated 
1885, and is addressed by the plaintiff to his father. In this docu- 
ment he speaks of “younger brothers ’’. There are similar letters in 
which the plaintiff has cither sent his blessings or affection to the 
defendants or respect to their mother. It has been very pertinently 
pointed out in the course of the argument that nobody could expect 
that the plaintiff, in writing to his father or even to the defendants, 
would speak of his father’s mistress or the defendants, respectively, 
as anything but “ mother ” or ‘brothers’. The defendants’ mother 
had been living in the house. Sheer courtesy would demand that 
the plaintiff should call his father’s mistress ‘mother’ and his father’s 
children ‘brothers’. Besides, the very fact that the defendants’ 
mother hag been living for sucha long time with Enayat Ullah 
Khan, would make her almost a member of the family, however 
unsanctified might be the proceeding which brought the woman 
into the house. The letters, therefore, do not carry the case any 
furtherfor the defendants. The fact that mutation of names took 
place on thadeath of Enayat Ullah in favour of the parties does not 
necessarily add much strength to the defendants’ case. The plaintiff 
required some time to make up his mind as to whether he would 
acquiesce in his father’s actions and treat the defendants as brothers 
and let them enjoy a portion of his father’s property, or whether he 
would take such extreme step, as of declaring to the world that 
after all his father was living ın adultery with a Hindu woman 
coming not froma very high class of society. It would require a 
good deal of deliberation and conrage to come forward with these 
allegations against a dead man’s and a dead father’s character. 










Taking the whole evidence on the record, therefore, we are more 
n satisfied that the plaintifi’s case is a true one, namely, Enayat 
h kept a Hindu married woman as his mistress, and the defend- 
re the children of Enayat Ullah by that woman. 


the teeth of the aboye finding no rule of presumption of 
acy or marriage can avail the defendants. The state of the 
; been very clearly set forth in the judgment of this court 
d by the learned Judge who was for decreeing the appeal, 
not-propose to go over the game ground again. It would 
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be sufficient to mention that it is only where direct proof of marriage 
is not available that indirect proof of marriage by way of acknowledg- 
ment of legitimacy in favour ot a son is allowed to take the place 
of direct proof of marnage. Where direct proof is available to 
establish that marriage was impossible or a marriage would be 
invalid, no question of presumption of marriage on account of an 
alleged acknowledgment can arise See Privy Council case of Habibur 
Rahman v. Sated Altaf Ali (). Also Allahadad Khan v. Ismail 
Khan (*). 


The result is that this appeal succeeds, and we set aside the 
decrees of this Court and that of the court of ‘first instance and 
decree the plaintiff’s claim for possession with costs throughout, costs 
in this Court including counsel's fees. l 


We direct an enquiry into the amount of mesne profits accruing 


due since the institution of this suit, by the court of first instance 
under Order 20, rule 12, clause (c) of the Civil Procedure Code. 


Appeal allowed. 
(1) [1921] 19 A L. J. R, 414. (2) [1888] I. L, R., 10 All, 289, 
MULA e 
VEFTSUS 
EMPEROR.* 


Criminal Procedure Code—Charge, alteralion of by appellateacouri— 
IV hen tllegal—Test of illegality. P 
A charge cannot be so altered by an appellate court as to 
make it necessary for an accused to meet an®absolutely different 
case from that with which he is charged in the court of the 
committing Magistrate. 
CRIMINAL REVISION from an order of BABU RAGHUNATH 
PRASAD, Additional Sessions Judge of Moradabad. 
Saila Nath Mukerji, for the applicant. 
M. Waliullah (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 
BANERJI, J.—The petitioner before me, Mula, was put up al 
with five other persons for trial before a Magistrate of the first 
at Bijnor. The orderof the Magistrate at the beginning 
+ The accused resisa have been sent up for trial for offences 
sections 457-411 of the Indian Penal “Code by the Nagina P, 
It seems to me that the learned Magistrate, while writing 
ment, clearly forgot what was the charge he had himse 
against each of the accused, and what was the case he w 
* Cr. Rev. No. 228 of 1925 
t 
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Different accused were charged with different offences on different 
dates. Mula, the petitioner, and his brother Harbansa were charged, 
according to the charge-sheet which is before me, with having on the 
11th of August, 1924 “ broken open the house of Indra by night in 
order to commit theft”, an offence punishable under section 457 of 
the Indian Penal Code. Kanhaiya was charged with the offence of 
being in possession of stolen property on the 7th of September, 
1924 Jhuna was charged with being ın possession of stolen property 
on the 8th of September, 1924. Two others, Chunwa and Fullu, 
appear to have been charged under section 457, but I am unable to 
find out the actual charge-sheets. Losing sight of what charge had 
been framed against each of the accused, the Magistrate treated the 
_ case as if the accused had been charged under section 457, or, in the 
alternative, section 411 of the Indian Penal Code. The Magistrate 
convicted Mula under section 457. Ihave not the case of the other 
before me. Mulaappealed to the learned Sessions Judge, and the 
learned Sessions Judge, holding that the conviction of Mula could 
not be recorded under section 457, found him guilty under section 
411 of the Indian Penal Code. He says: “JI alter the charge but 
maintain his conviction”. Now the only charge that Mula was 
called upon to meet, according to the charge framed against him at 
the trial, was that he had broken open the house of Indra by night 
in order to commit theft on the night of the 11th of August, 1924. 
He had to meet the evidence—actual evidence if any—of his being 
seen on Ôr about the 11th of August, 1924, and although the 
evidence of being in possession of a portion of the property on the 
8th of November, 1924 might be used against him along with other 
evidence, I am clearly of opinion that the charge cannot be so altered 
by anappellate court as to make it necessary for the accused to 
meet an absblutely different case from that with which he is charged 
in the court of the committing Magistrate. I find, however, that 
Mula was asked a the parat, and his answer was that he had 
been in possession of the fara¢for 15 years, and that it was a 
present to him from his father-in-iaw. Had the charge really been 
that he was found in possession of a stolen paraz on the 8th Novem- 
ber, he might have made an attempt to meet it. In view of the 
fact that the other accused were charged with being in possession 
of stolen property on different dates, I hold that it was not right 
and proper for the Sessions Judge to frame a new charge and convict 
im thereof on appeal. 
I, therefore, set aside the conviction and sentence of Mula under 
ion 411 of the Indian Penal Code and I direct that he be forth- 
released. The fine, if paid, will be refunded. 
‘ Conviction set aside, 
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CRIMINAL BRIJ BEHARI LAL 
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Indian Penal Code, section 75— — Enhanced punishment under—W hen 

accused not liable to—Conviction for atlempt to commet theft. 
Where the appellant was convicted of an attempt to commit 
theft under Chapter 23 of the Penal Code and was sentenced 
to five years’ rigorous imprisonment under section 75 of the 
Code, held, that the sentence was illegal. The appellant could 
not be punished for anything more than what the law provided 
for, namely, half of the maximum term provided by section 379, 

and was not liable to enhanced punishment under section 75. 
CRIMINAL APPEAL from an order of J. ALLSOP ESQ., Addition- 

al Sessions Judge of Aligarh. 


Indu Bhushan Banerjt, for the appellant. 
Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by 


BANERJI, J.—Brij Behari Lal has been convicted of an offence 
to commit theft, and has, under section 75 of the Indian Penal Code, 
been sentenced to five years’ rigorous imprisonment by the learned 
Séssions Judge of Aligarh. The main contention before, me is that 
when an accused person is convicted of an attempt to commit an 
offence, he cannot be made liable to enhanced punishment under 
section 7% of the Indian Penal Code. A reference to section 75 
clearly shows that only when an accused is convicted of an pffence 
under Chapter 12 or Chapter 17 of the Indian Penal Gode, that he 
is liable under the circumstances set out in that section to enhanced 
punishment. Now as the accused has been convicted not under 
Chapter 17 but under Chapter 23,in which section 511 is to be 
found, the accused cannot be punished for anything more than what 
the law provides for, namely, half of the maximum term provided by 
section 379, and he is not liable to enhanced punishment under section 
75. Iam, therefore, of opinion that the sentence passed on the ap- 
pellant is legal. He has been rightly convicted for an attempt to 
commit theft, and the maximum punishment that I can give him 
under the section is 18 months’ rigorous imprisonment. I, therefor 
set aside the sentence of imprisunmcnt passed by the learned Jud 
and I direct that the appellant, Brij Behari Lal be sentenced t 
months’ rigorous imprisonment for an attempt to commit 
(sections 379-511 of the Indian Penal Code). 


‘BANERJI, J. 


Banerji, J. 










Sentence r 
* Cr, App. No. 294 of 1925. 
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BISHNATH SINGH AND OTHERS (Judgment-aebtors) 
UCt SUS 
BASDEO SINGH (Deeree-holder) .* 


Bundelkhand Land Alienutton Act (U. P. Act LI of 1903), section 
9, sub-cl. (3)—Application for proceedings under, after passing 
of final decree—Whether entertamable—Civil Courts, jurisdic- 
tion of. 


It is advisable that original courts, when they find that a 
mortgage has been made which is ordinarily enforcible but 
which covers property situated within Bundelkhand which can- 
not be sold, should take action under section 9 (3) before 
passing the decree and not wait till the decree has been passed. 

After obtaining a final decree in respect of certain mortgaged 
property situated in Bundelkhand, the decree-holder wanted 
to have the said property sold, On an objection raised by the 
judgment-debtor that the property was not liable to be sold 
under section 16 of the Bundelkhand Land Alienation Act (U. 
P. Act II of 1903), the decree-holder’s application was dis- 
missed. Thereafter the decree-holder applied under section 9, 
sub-c]. (3) of the Act requesting the court to refer the case to 
the Collector with a view to the exercise of the power conferred 
upon him by sub-section 1 of section 9. The objection was 
raised by the judgment-debtor that the sub-section was not 
applicable after the final decree was passed. Held, that section 
g, sub-cl, (3) is not limited to a case where the point is raised 
before the decree is actually passed by the court. The civil 

“court, therefore, did not cease to have jurisdiction to act under 
thatsub-section as soon as a nominal decree was passed which 
could not in fact be executed by the sale of the property mort- 
gaged, The position of the judgment-debtor and the decree- 
holder would be the same even if a decree had been passed 
which was incapable of execution. 

[The decision in S. A. 1457 of 1920 decided on 18th July, 
1922, approved. | 

APPEAL under section 10 of the Letters Patent, from a judgment 
of Mr. JUSTICE KANHAIYA LAL, confirming a decree of BABU 
TIRLOKI NATH, Judge, Small Cause Court, exercising the powers of 
a Subordinate Judge of Allahabad, who confirmed a decree of PANDIT 
VISHNU RAM MEHTA, Munsif of East: Allahabad. 

Baleshwast Prasad, for the appellants. 

Abu Als, for the respondent. i 

The judgment of the Court was delivered by 

ULAIMAN, J.—This is 2 Letters Patent Appeal arising out of 
n proceedings on the 13th May, 1909. The judgment-debtors 
ecuted a mortgage-deed of property situated in Bundelkhand 
r of the decree-holder. A preliminary decree for sale was 
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obtained on the 17th June, 1918 which was followed up by a final 
decree on the 20th December, 1919 when an application for execu- 
tion was filed and the decrec-holder wanted to have the mortgaged 
property sold. An objection was raised by the judgment-debtors that 
the property bcing situated in Bundelkhand was not liable to be sold 
under section 16 of the Bundelkhand Land Alienation Act (U. P. 
Act II of 1903). This objection was allowed, and the application 
was dismissed After this, the decree-holder filed an application 
purporting to be an application under section 9, sub-clause (3) of the 
Act requesting the court to refer the case to the Collector with a 
view to the exercise of the power conferred upon him by sub-section 
I of section 9. The objection was raised on behalf of the judgment-. 
debtor that the sub-section was not applicable after the final decree 
was passed. The objection was disallowed by both the courts below 
and also by a learned Judge of this Court. 


Section 9, sub clause (3) is not limited to a case where the point 
is raised before the decree is actually passed by the court. We, 
therefore, find it impossible to hold that the civil court ceased to have 
jurisdiction to act under that sub section as soon as a nominal decree 
was passed which cannot in fact be executed by the sale of the 
property mortgaged. The position of the judgment-debtor and the 
decree-holder would be the same even if a decree has been passed 
which is incapable of execution. This view is supported by a deci- 
sion of this Court in execution Second Appeal No. 145% of 1920 
decided on the 18th July, 1922 where it was held that there was 
nothing in the wording of the section to support the contention that 
the provisions of section 9 have effect only before a decree is passed 
and not afterwards. The view taken by the learned Judge of this 
Court is in accordance with the previous decision withswhich we 


agree. 

~ We would, however, Jike to point out that it Is advisable that 
original courts, when they find that a mortgage had been made which 
is ordinarily enforcible but which covers property situated within 
Bundelkhand which cannot be sold, should take action under section 9 
(3) before passing the decree and not wait till the decree has been 
passed. We accordingly dismiss this appeal with costs. 


Appeal dismissed. 


2 aE 
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A. L. BROWNE (Petitioner) ale 
UEVSUS 1925 
H. A. PEARCE (Opposite party) .* June, 17. 





Indian Army Act (VIII of 1911), sections 2 and 120—Provisions MEARS, C.J. 
of— Warrant officer, pay of, when not attachable-- Civil Pro- MUKERJI,]. 
cedure Code, seciton 60 (j), applicability of. 

‘I'he pay of an Assistant Surgeon belonging to the Indian 
Medical Department who is a Warrant Officer not holding an 
Honorary Commission but is subject to the legislation enacted 
for British soldiers serving in India, is not attachable by direc- 
tion of any Civil or Revenue Court ın satisfaction of any decree 
or order enforceable against him even though he (Surgeon) may 
have been recruited in India. [Indian Army Act (VII1 of i911), 
sections 2 and 120, referred to] 

The reference in the Civil Procedure Code, wherein the 
statutes are described as the Indian Articles of War, must now 
be regarded as referring to Act VIII of rgtt. 

A commissioned officer of His Majesty’s forces serving in a 
British regiment is not technically serving under the Government 
and that is why the provision in the Code of Civil Procedure, 
section 60 is not applicable to him. e 


CIVIL REVISION from an order of BABU SHEODARSHAN DAYAL, 
Judge of the Court of Small Causes of Agra. 


G. W. Dillon, for the applicant. 
The opposite party was not represented. 
The judgment of the Court was delivered by 


MEARS, C. J.—Madam Pearce, a milliner of Agra, sued Assistant Wears, C. J. 
Surgeon Browne, a member of the Indian Medical Department, for 
asum of about Rs. 40. There are no particulars before us to show 
us the date or the actual amount, but at all events at the time when 
the judgment-creditor was seeking to recover the money by attach- 
ment, the sum was then Rs. 46-60. 


An application was made to the Small Cause Court Judge asking 
for the altachment of part of the pay of this Assistant Surgeon. 
That attachment issued, and when the papers arrived at head- 
arters the authorities there refused to recognise the order of the 
rt, contending that the pdy of the Assistant Surgeon was not 
hable. Certain correspondence followed, and eventually the 
rnment Pleader was instructed to lodge objections to the attach- 
of the judgment-debtos’s pay. Those objections were dated 
October, 1924 and seemed to treat the matter on the basis 
s Assistant Surgeon was the to the provisions of the 













rmy Act. On the argument the/Small Cause Court seems 
: * Civ. Rev. No. 49 of r 25. 
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to have been to some extent embarassed by want of authorities and 
eventually the Judge decided to disallow the objection. Thereupon 
the matter has come up here in revision. 


The point really is a very short one, and we may as well treat 
it under both heads of the English authorities and the Indian, because 
Mr. Dillon, whilst putting forward the view tbat the Assistant Surgeon 
is in fact recruited under British conditions, agrees that it is possible 
he might have been recruited in India. In effect the position is 
precisely the same. An Assistant Surgeon is a Warrant Officer and 
is so described in Army Regulations, Vol. 2, paragraph 132. What- 
ever his grade, be it Ist, 2nd, 3rd or 4th class, he is a Warrant 
Officer. Whether in the British or Indian Army he is alike a 
Warrant Officer. As regards the British Army he undoubtedly 
comes under the generic title of “soldier” as distinguished from 
“ Officer”, the latter word being used as applicable only to those 
who hold His Majesty’s commission. A reference to the Army Act 
of 1881 (44 and 45 Victoria, Chapter 58), section 190 (clause 6) 
shows that “ the expression ‘soldier’ does not include an officer as 
defined by this Act but with the modifications in this Act contained 
in relation to the Warrant Officers ...... does include a Warrant 
Officer not having an Honorary Commission”. The Assistant 
Surgeon in this case is a Warrant Officer who does not hold an 
Honorary Commission. He, therefore, is in the Army Act designated 
as a “soldier” and subject to the legislation enacted fore‘soldiers’’. 
By section 136 of the same Act itis prescribed that ‘ the pay of an 
officer or soldier of Her Majesty's Regular Force shall be paid with- 
out any deduction other than the deductions authorised by this or 
any other Act or by any Royal Warrant for the time being”. To 
that section must be added in virtue of the provision ef the Army 
Act (58 Victoria, Chap. 7) section 4 ‘or by any law passed by the 
Gove) nor-General of India in Counci’. j 

Therefore, so far as we have gone, it is perfectly clear that unless 
there has been some law passed by the Governor-General of India 
in Council, the pay of a British soldier of His Majesty’s Regular 
Force serving in India cannot be the snbject of attachment. 


Attachment is dealt with in section 60 of the Civil Procedure 
Code, and in the proviso to that section certain salaries of certain 
public officers or servants are attachable to a certain extent. Sectio 
2 (clause 17) describes who are the public officers who fall und 
the description of persons whose salaries are attachable. Sub-h 
(C) of clause 17 is as follows:—‘Every commissioned or gaze 
officer from the military or naval forces of His Majesty...... 
serving under the Government’. Now it is obvious that the 
does not include Assistant Surgeon Browne, because he i 
commissioned officer. But it has been suggested that the en 
known as the Civil Procedure Code was in fact a law pass 
Governor-General of India in Gouncil, and, if so, section 17 
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be read as making the pay of commissioned officers in the military 
forces of His Majesty, serving in this country, liable to attachment. 
We understand, although it is not necessary for our decision, that a 
commissioned officer of His Majesty's forces serving in a British 
Regiment is not technically serving under the Government, and that 
is why the provision in the Code of Civil Procedure, section 60, is 
not applicable to him. We understand also, though it is not also 
necessary for our decision, that a British officer who passes into the 
service of an Indian Regiment, and thus is serving under the Indian 
Government is liable to have his pay attached. We have thought 
fit to mention this because had we not said something of this 
character, it might have been assumed that Assistant Surgeon Browne 
escaped simply on the ground that he was not a commissioned 
officer, and that had he happened to have held an Honorary Com- 
mission, he would have been liable to have his pay attached 


Now on the assumption that he was an Assistant Surgeon re- 
cruited in India, we find the position to be the same. Section 120 
of Act VIII of 1911 says that the pay and allowances of any person 
subject to this Act shall not be attached by direction of any Civil 
or Revenue Court in satisfaction of any decree or order enforceable 
against him. Section 2 of the same Act mentions Warrant Officers 
specifically as persons subject to it. Under the provisions of this 
Act therefore Assistant Surgeon Browne is clearly included and his 


pay is not attachable even on the assumption that he was recruited. 


in India. Further a reference to section 60 (f) shows that no attach- 
ment can issue as regards pay and allowances of persons to whum 
the Indian Articles of War applied. Act V of 1869 was described 
as the Indian Articles of War—a description also continued in the 
amended Act XII of 1894. Both of the Acts have been repealed, 
and the pr®sent Act is Act No. 8 of 1911, to which we have just 
referred. That is styled the Indian Army Act. So that there is 
no doubt that the reference in the Civil Procedure Code, wherein 
the statutes are described as the Indian Articles of War, must now 
be regarded as referring to Act VIII of r911. 

In these circumstances we are of opinion that this revision must 
be allowed and that the saiary of this Assistant Surgeon was not 
attachable. 


The money which has been paid under protest by the Controller 
f Military Accounts, Meerut, must be refunded. 





Revision allowed. 
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- TAJAMMUL HUSAIN (Plaintiff) 
VEFSUS 
BANWARI LAL AND OTHERS (Defendants) .* 


Landlord and tenant—Sale of ryot’s house wilh right of residence 
—Evideniial value of saie-deeds and transfers in favour of 
slrangers—Custom—When evidence legally sufficient 1o establish 
it. 

Where in a suit for ejectment, the zamindar-plaintiff relied 
on an entry in the wajib-ul-argz which did not show that the 
right of residence could be transferred, but, on the other hand, 
there was a volume of evidence in favour of the defendant, 
consisting of a large number of instances of transfers made 
in favour of strangers during the last 60 years, held, that the 
evidence produced by the defendant was legally sufficient to 
establish a custom which was fatal to the plaintiff’s suit. Inas- 
much as the zamindars took no steps to object to the appearance 
of strangers in their village, by virtue of the said transfer, the 
courts were entitled to draw the inference that there must have 
been a custom to which they submitted, 


APPEAL under section 10 of the Letters Patent, from a judgment 
of MR. JUSTICE KANHAIYA LAL, reversing a decree of BaBU HAR 
GOVIND BAJEL, Subordinate Judge of Muzaffarnagar at Mecrut, who 
confirmed a decree of Mr. F. RUSTAMJI, Munsif of Muz&ffarnagar. 


S. A. Hatdar, for the appellant. 


Surendro Nath Sen (for whom B. Malik) and 4. Sanyal, for the 
respondents. ° 


The judgment of the Court was delivered by s 


SULAIMAN, J.—This is a plaintiff's appeal ariging out of a suit 
for ejectment on the ground that the plaintiff is a zamindar of the 
village and the contesting defendant is a person who has without any 
right purchased a house in the village andis occupying it The 
pleas raised in the written statement were that the defendant-vendor 
was the owner of the house and was entitled to transfer it. There 
was also a further piea that in this village under a custom the 
occupiers of houses were entitled to transfer their houses. 


Both the courts beJow came to the conclusion that the eviden 
produced by the defendant did not establish a custom having 
force of law. They accordingly decreed the claim. On appe 
learned Judge of this Court has come to a contrary conclusion. 


We may note that there was another suit instituted by 
zamindars of this village against other transferees which 
ever been dismissed by the courts below. A second ap 
preferred in this Court in that case and at the instance of th 


tL P. 4. No. 29 of 1924, a 


( 


4 
` 











VOL. XXIII. | HIGH COURT 933 


counsel] for the appellant who was also counsel for the appellant in 
the other case, the two appeals were connected together and were 
ordered to be put up for hearing together. At the time when 
these two connected appeals came up for disposal, the learned Judge 
of this Court referred to the evidence on the records of both the 
cases inasmuch as both related to the same custom in the same 
village and disposed of the two appeals by one judgment. There 
were altogether 91 sale-deeds produced by the defendant in the 
connected appeal and 35 sale-deeds were on the record of the present 
case. He found that the custom was established, but that the 


defendant had no proprietary right in the site and were mere ryots 
without adverse possession. 


Although the findings of the lower appellate court, so far as they 
are findings of fact, are binding in second appeal, nevertheless it is 
open toa court in second appeal to consider whether the evidence 
which has been found to be proved and instances which have been 
establishd do or do not establish a custom having the force of law. 
In the present case the plaintiff relied on an entry in the waytd-1/-are 
of the year 1872 as well as on a judgment of the year 1912 and three 
compromise decrees besides certain oral evidence. The defendant, 
on the other hand, relied ona judgment of the year 1865 as well as 


a large number of sale-deeds of houses by occupiers in favour of 
either Zamindars or strangers, 


Assuméng that the interpretation put upon the wajtib-ul-arg by 
. the courts below was correct and that it does not show that the right 
of residence could be transferred, nevertheless there was volume of 
evidence consisting of so many instances of transfer for the last 60 
years ùn which the learned Judge of this Court could hold that there 
was legally» sufficient evidence to establish the custom. The lower 
appellate court had brushed aside the sale-deeds by saying that they 
merely indicated that transfers had taken place, and had thought 
that unless the defendant established the circumstances under which 
those sales took place and also showed that the consent of the 
zamindars had not been obtained, they were not of much importance. 
If the number of sale-deeds had been very small, this view might 
have been sound, but as the number of transfers increases it becomes 
more and more probable that such a large number of transfers could 
Not take place unless there was aright in the occupiers to make 
uch transfers. When such a large number of instances had 
en established it did lie on the zamindar to explain how it was 
so many transfers were allowed to be made. A very large 
t of these transfers were made in favour of strangers who 
not zamindars. It is irgpossible to believe that the zamindars 
not come to know of the appearance of these strangers in the 
and if they took no step to object, the courts are entitled to 
inference that there must have been a custom to which they 
As tothe judgment ofgthe year 1912 we may note 
Il. 118 R, 
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that the evidence produced before the Munsif was by no means so 
voluminous. The court had to decide the existence or non-existence 
of the alleged custom on the evidence before it. The evidence 
which was produced in that case was not considered sufficient to 
establish the custom. Although therefore the judgment is of some 
importance it cannot by any means be conclusive. On the other 
hand we find that at least in the year 1865 when the case mentioned 
above was decided, it was stated that there had been numerous 
transfers in the village. We also like to add that although the entry 
in the waytb-ul-are isa strong prima facie evidence of custom, it is 
by no means conclusive particularly as the ryots and other occupiers of 
houses are not parties thereto. 

In this case therefore we find it impossible to differ from the 
view taken by the learned Judge of this Court that the evidence 
adduced by the defendant was legally sufficient to establish the 
custom. We accordingly dismiss this appeal with costs. 

Appeal dismissed. 


LAKSHMI FLOUR MILLS Co., Lp.—IN THE MATTER OF.* 
Companies’ Act, sections 156 and 158—Company in liquidation— 
Debtors of —Whether can be regarded as contributertes. 

Mere debtors of a company in liquidation cannot be brought , 
on the list of contributaries. (Sections 156 and 158 of the 
Companies’ Act explained, ) 

A debtor of a company is liable to pay at all times irfespec- 
tive of the fact whether the Company is a going cowcein or has 
gone into liquidation. But it cannot be said that a debtor is 
liable to contribute to the assets of the Con®pany in the event 
of its being wound up. 

Benoy Kumar Mukerji and Indu Bhushan Banerji, for the appli- 
cant. 

The following judgment was delivered by 

MUKERJI, J—This objection like many others of the same kind 
raises the question whether mere debtors of a company in liquidation 
can be brought on the list of contributaries. 

It appears that the liquidators of the Allahabad Union Bank j 
liquidation have prayed to this Court that there should be prep 
two lists of contributaries, one containing the names of defau 
share-holders and the other containing the names of debtors who 
contracted loans and are liable to pay nfoney to the Company 
therefore, to the liquidators. The question raised is one of 
tance and I am told by the learned counsel appearing on bo 
that there is no authority in India directly dealing with the 

* Misc. Cafe No, 340 of 1924. ° 
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The word ‘contributary’ is defined in section 158 of the 
Companies’ Act as every person liable to contribute to the assets of 
a Company fr the event of tts being wound up and in all proceedings 
for determining and in all proceedings prior to the final determination 
of the persons who are to be deemed contributaries, includes any 
person alleged to be a contributary. Section 156 lays down the 
liability of certain persons to contribute to the assets of the Company. 
It has been urged on behalf of the objector that people who are men- 
tioned in section 156 are the contributaries and it has been urged on 
behalf of the liquidators that if that were so it would have been 
enough for the legislature to say so in section 156 itself. 


In my opinion the words underlined in section 158 conclude the 
matter. A debtor of a Company is liable to pay, az all times, never 
mind whether the Company is going on or it has gone into liquidation. 
If that be so, it cannot be said that the debtors are liable to contribute 
to the assets of the Company, t# the event of tts being wound up. 


It is conceded by the learned counsel appearing for the liquidators 
that the whole scheme of the Companies’ Act of India is based on the 
Companies’ Act of England and that several sections including section 
158 have been bodily borrowed from the English Act. It is also 
conceded that in England it has been definitely ruled the word ‘contri- 
butary’ does not include a debtor. In view of these facts being 
conceded, I do not think it necessary to quote the authorities that 
have beengquoted on objector’s behalf, before me. It being the case 
then that the Indian Jaw is in the English language, that the law has 
been borrowed from England and that the English authorities do not 
allow a debtor to come within the word ‘contributary,’ it will be too 
mucheto expect a court in India to depart from the English authorities 
and to hold,that a debtor comes within the term contributary. 


I accordingly allow the objection and dismiss the petition of the 
liquidators to bring the applicant on the list of contributaries. The 
objector will get his costs from the liquidators and the liquidators, 
having acted in good faith, will be entitled to be recouped out of the 
assets of the Company. 

Objection allowed. 


— ee 


SHABBAR HUSAIN (Plaintiff) 
VErKSUS 
ABBAS ALI AND OTHERS (Defendants) .* 


il Procedure Code, Order 22, rule 4 (3), sub-rule (1)—Provi- 
ions of —Pre-emption, suit for—Appeal—Fatlure to make legal 
reseniatives parties within itme—Effect of—When appeal 
tes in its entirety. ° 

Plaintiff's suit for pre-emption brought against eight vendees 
d two vendors having failed in the court below on the ground 
at the existence of a custom had not been proved, he appealed 
á * F, A. No. 130f 1922. 
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to the High Court impleading all the former defendants as res- 
pondents, During the pendency of the appeal one of the vendees 
died but no application was made within time to make his legal 
representatives parties to the appeal. Held, that under Order 
22, rule 4 (3), sub-rule (x) the appeal had abated not only as 
against the deceased respondent but in its entirety. 

The question whether the appeal abates entirely or only ° 
against the deceased respondent must be determined with re- 
ference to the nature of the suit or rather the nature of the right 
to sue. 

Wajid Ali v. Puran Singh, I. L. R., 47 All., 100 and Imam- 
uddin v. Sadarath Ras, 1. L. R., 32 All., 301, referred to and 
followed. 


FIRST APPEAL from a decree of BABU LAKSHMI NARAIN 
TANDON, Subordinate Judge of Basti. 


Lgbal Ahmad, íor the appellant. 
Surendro Nath Sen, for the respondents. 
The judgment of the Court was delivered by 


LINDSAY, J.—The appellant in this case, Syed Shabbar Husain, 
was the plaintiff in the court below in a suit brought to pre-empt 
a sale which was carried out by means of a document executed on the 
20th August, 1920. The first party of defendants to the suit consisted 
of eight persons who were the purchasers under the deed just men- 
tioned. The defendants second party, consisting of two persons, were 
the vendors. The sale was a sale to eight persons in consideration 
of a sum of Rs. 14,999. 


The plaintiff’s suit failed in the court below on the ground that 
the existence of a custom of pre-emption had not been prpved. The 
plaintiff then appealed to this Court and impleaded the eight vendees 
and the two vendors as respondents. Since the fling of the appeal 
one of the vendees has died and admittedly no application has been 
made within time to make his legal representatives parties to the 
appeal. The necessary result of this default on the part of the plaint- 
iff-appellant is that the appeal has abated as against the deceased 
respondent in accordance with the provision of Order 22, rule 4 (3). 
Under that sub-rule it is declared that where within the time limited 
by law no application is made under sub-rule (1) the suit shall abate 
as against the deceased defendant. The same rule is applicable in 
the case of appeals. 


A preliminary objection is now raised on behalf of the remai 
respondents-vendees to the effect that the appeal has abated not 
against the deceased respondent but in its entirety, and we a 
opinion that this plea must prevail. a 











It cannot be contended on the language of Order 22, rul 
that the only result of the default to make the legal representa 
the deceased respondent parties «o the record is that theeap 
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only against the deceased respondent and can proceed as against the 
others. In our opinion thatis not the meaning of the sub-rule. The 
question whether the appeal abates entirely or only against the 
deceased respondent must be determined with reference to the nature 
of the suit or rather the nature of the right to sue. We may heie 
refer to the observations at page 112 of the report in Wajid Alt v. 
Puran Singh (‘) in which the argument that the appeal necessarily 
abates only against the deceased respondent but not against the 
others was repelled. 


We have, therefore, in this case to consider what was the plaintiff s 
right to sue. He claimed as a co-sharer of the vendors to pre-empt 
the sale made in favour of the eight defendants-vendees and his 
right as a pre-emptor was a right to sue all these vendees as 
one party and to claim that he should be substituted as ven- 
dee in their place. He was bound to pre-empt the whole 
sale and could not preempt a part and so he was under an obligation 
to make all the vendees defendants in the suit. Every one of the 
vendees was a necessary party. 


Now itis the same right of suit which the plaintff-appellant is 
asserting here in this appeal. His suit has failed in the court below 
and he asks this Court to enforce the right that he asserted in the 
trial court. If that right is one which in the court below he could 
assert only against the eight vendees together, it follows that he can- 
not assert® it here against only seven of them. His claim as pre- 
emptor was to be substituted as vendee of the entire property sold 
and by his own default that relief can no longer be granted. No 
decree which we could give could displace the representatives of the 
deceased vendee from possession. 


The fac? is that the cause of action for the suit for pre-emption 
was one and indivisible. There was only one sale in favour of the 
body of eight persons who are for the purposes of the suit to be 
treated as one legal entity. The plaintiff asks to be put in the place 
of this body of purchasers. That was his right to sue—a right which 
he could assert by a suit—and as this cannot now be done, it appears 
to us that the claim must fail in its entirety. The right to sue does 
not survive against the remaining vendees who constitute only a part 
of what ‘is, for the purposes of this case, one legal unit. 

The case is, covered by authority. Jmamuddtn v. Sadarath 
ai È). 
We must, therefore, give effect to the preliminary objection and 
that the appeal abates in its entirety. The result is that this 
fails and is dismissed with costs. 










Appeal dismissed. 


(x) {1925] I. L. R., 47 All, roo. 
(2) [i1910] I. L. R., 32 All., 301. 
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MAHANT DARSHAN DAS (Plaintiff) 
VEFSUS 


BIKRAMAJIT RAI AND OTHERS (Defendants) .* 


Civil Procedure Code, Order 22, rule 4 (3)—Provistons of—Appeal, 
death of one of ihe defendants-respondents, during pendency of 
—Clear specipication of shares in property m dis pute—Abate- 
meni, question of. 


Certain trust property was gifted to one S by the last mahant. 
Under a sale-deed executed subsequently by S, the said pro- 
perty was transferred in favour of several defendants, B and G 
getting half the share between them, GR and J one-fourth and 
K and R the remaining one-fourth, In a suit brought by plaint- 
iff for recovery of possession by avoiding the gift executed by 
the last mahant, the first court found that the transfer was 
invalid but dismissed the suit on the ground that the plaintiff 
had failed to prove that he was the mahant. During the 
pendency of an appeal before the District Judge, one of the 
defendants, G, died leaving a son JA alive. No application for 
substitution was made nor was the appellate court informed of 
the fact. The appeal was ultimately allowed as against all the 
defendants On second appeal to the High Court, it was held 
that the whole appeal had abated against all the respondents 
inasmuch as A had not been brought on the record, Held, in 
a Letters Patent Appeal, that the appeal before the District 
Judge had abated in respect of the half share purchased by 
B and G jointly but that it had not abated with regard to the 
remaining two shares of a quarter each, Sarat Kamuni Dasi 
v. Chaitanya Chandara Prohoraj, 67 I. C., 290, Sheikh Dendoo 
v. Sheikh Sachoo, 72 I. C., 2, Wajid Ali Khanv. Puran Singh, 
I. L. R., 47 All, 100, Khuda Bakhsh v. Mathra Das, [1913] 
62 P. R., and Hadu v. Lala, [1915] 41 P, R? referred to, 


APPEAL under section 10 of the Letters Patent, from a judgment 
of Mr. JUSTICE NEAVE, reversing a decree of BABU LAL GOPAL 
MUKERJI, District Judge of Azamgarh, who reversed a decree of 
MAULVI SHAH MUNIR ALAM, Subordinate Judge. 

Surendro Nath Sen and B. Malik, for the appellant. 

M. L. Agarwala, for the respondents. 

The judgment of the Court was delivered by 

SULAIMAN, J.—This is an appeal by the plaintiff under t 
Letters Patent arising out of a suit for recovery of possessio 
avoiding a deed of gift executed by the last mahant in IQIg in 
our of one Musammat Subhagi. Musampat Subhagi transferr 
property gifted to her under a sale-deed, dated the Isth of 
1919 in favour of the defendants Nos. 2, 3, 5, 6 and the f 
defendant No. 4. The court of first instance dismissed the 

* L. P. Ag No. 144 of 1924. ° 
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the ground that the plaintiff had failed to prove that he was the mahant, 
though it found that the property was trust property and the transfer 
was invalid. On appeal to the District Judge the suit was decreed. 


It, however, appears that before the appeal came on for hearing 
before the District Judge, Gobind Rai, one of the defendant-respond- 
ents, died leaving his son Ambica alive. No application for sub- 
stitution was made, and in fact the attention of the appellate court 
was not drawn to the fact of his death at all. The appeal was allowed 
as against all the defendants-respondents. 


On second appeal to the High Court a learned Judge of this 
Court held that the whole appeal had abated against all the respond- 
ents inasmuch as the heir of Gobind Rai had not been brought on 
the record. He accordingly restored the decree of the Court of 
first instance. 


We may point out that the counsel for the parties apparently did 
not bring to the notice of the learned Judge the fact that under the 
sale-deed, dated the 15th October, 1919, there was a clear specification 
of the shares of some of the defendants. Bikramajit and Gobind Rai 
got half the share between them while Gokul Rai and Jamna Rai 
got one-fourth and Kedar Nath and Ram Dat Rai got the remaining 
one-fourth. When there was such a clear specification of the shares 
it is obvious that the appeal could not abate with regard to the in- 
terest of the last four persons mentioned for no one who was jointly 
interested “with them in the shares purchased by them had died 
Under Order 22, rule 4 (3) the suit abates as against the deceased 
defendant-respondent only. Had this matter been brought to the 
notice of the learned Judge, we have no doubt that he would not 
have held that the whole appeal abated. 


The question remains as to whether the omission to bring the 
heir of Gobind Ra on the record would make the appeal abate only 
with regard to the interest of Gobind Rai, whatever interest that 
may be, or whether it would abate with regard to the cntire half 
share which was purchased by the two jointly 


If it could have been shown that Bikramajit and Gobind Rai 
formed a joint Hindu family and that on the death of Gobind Rai 
Bikramajit succeeded as the manager of the family, then the appeal 
might not even have abated with regard to this half share. This, 
owever, is not shown. On the other hand, the fact that the other 
dees who formed the other branches of the family had distinct 
separate interests suggests that there has been a disintegration 
e family. In the absence of any evidence to show that Bikramajit 

obind Rai re-united after the separation of the other members, 
st assume that they were separate in status and that there 
right of survivorship fater se. 


nnot, however, be denied that under the sale-deed the two 
jointly acquired a half share jn the property. There was no 
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specification as tothe extent of their shares nor was there any recital 
as to the proportion in which they had contributed towards the sale 
consideration. In the absence of any such specification it must be 
assumed that each had a joint interest in the entire half which was 
allotted to the two. Thus Gobind Rai’s son, Ambica Rai, being a 
joint owner of the half share, has a right to contest the plaintiff's 
claim by saying that there was a decree of the first court in favour of 
his deceased father and that the appellate court’s decree is not 
binding on him If Ambica Rai is entitled to put forward such a 
plea with regard to the entire half share in which he has a joint 
interest, the plaintiff cannot be allowed to have a decree against 
Bikramajit with respect to the same undivided half. Although the 
interests of the two may be distinct nevertheless they have a joint 
interest in the half share so long as the property remains undivided. 
The result of allowing the appeal against Bikramajit and at the same 
time leaving the decrees in favour of Govind Rai intact would be to 
allow two contradictory decrees to remain with regard to the same 
property. This, in our opinion, should not be allowed. 


There is ample authority in support of the view which we have 
taken. The case of Sarat Kamunt Dasi v. Chaitanya Chandra 
Prokoraf (*) is a direct authority in point. At page 292 the learned 
Judges of the Calcutta High Court observed: 


“If the court comes to the conclusion that the defendants 
are in possession of specific plots of land in which the 
deceased defendant had no share, it will proceed to try the case 
as against such of the defendants, but if with respect to any 
plot of land the deceased defendant No. 20 was jointly con- 
cerned, the suit must be dismissed with respect to such plot”. 

The case of Shetkh Dendoo v. Sheikh Sachoo (°) was also a 
similar case where one of the defendants had died. If was there 
held that when his representatives were not brought on the record, 
the appeal abated in its entirety if the success of the appeal would 
result in two conflicting decisions with regard to the same subject- 
matter. Inthe case of Wajid Ali Khan v. Puran Singh (*) the 
learned Judge to whom the case had been referred remarked : 

‘‘ When several persons have a joint interest in property it is 
in general impossible to give a joint decree for possession 
against some of them when the decree declaring the right of the 
other joint holders to retain possession has become final, other. 
wise the result would; be two contradictory decrees, both r 
equal authority,” | 

The Punjab Chief Court has adopted a similar view in the = 
of Khuda Bakhsh v. Maihra Das (*) and also in the case of / 
v. Lala (°). | r 


We accordingly hold that the appeal before the District 

i) ne 67 I. C., 290, | (2) 72 I. C..2 at 3. 

3) [1925] I. L. R , 47 Al], 100 at r12. (4) E 62 Punjab 
(5) [191g] 41 Punjab Record, : 


í 
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had abated in respect of the half share purchased by Bikramajit and lees 
Gobind Rai jointly, but that it had not abated with regard to the 1925 
remaining two shares of a quarter each. — 


We accordingly atlow this appeal and modifying the decree of the D 


learned Judge of this court decree the plaintiff's claim with regard to DAS 
the two shares of a quarter each purchased by the defendants repre- pier ia jit 
sented by Gokul Rai, Jamna Rai, Kedar Nath and Ram Dat Rai, but RAI. 
dismiss the suit with regard to the half share purchased by Bikrama- a J 
jit and Govind Rai jointly. acral 


As the fact of the specification of shares was not brought to the 
notice of the learned Judge and the appeal has succeeded only par- 
tially, we direct that the parties should bear their own costs of the 
appeal in the High Court. As the plaintiff succeeded in the lower 
appellate court on the merits and the defendants withheld the inform- 
ation as to the death of the deceased from the court apparently to 
prevent the plaintiff from applying for substitution of names, we 
direct that the plaintiff should have his costs of both the courts below. 


Appeal allowed. 
Decree modified. 
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FULL BENCH 
Ț~ - FATEH SINGH AND OTHERS (Defendants) SIVIL 
VEYSUS 1925 


GOPAL NARAIN AND OTHERS (Plaintiffs) .* Talons: 


e . - . . . ` 

Agra Tenancy Act, section 167—Suit for ejectment pending in LINDSAY, J. 
revenue couri—Exciusive jurisdiction, question of—Declorator, SULAIMAN,]. 
suit in Civil Court, incompetence of. DANIELS, J. 


When a suit is filed before a Civil Court the object of which 
is to affect the decision of the revenue court ina pending 
suit within the exclusive juiisdiction of that court, the course 
to be adopted by the civil court is to refuse the declaratory 
relief asked for by the plaintiff on the ground that such relief, 
if granted, would be nugatory, 


Kiuah Ram v. Nathu Lal, I. f R., 15 All., 219, Ganga 










Chamar v. Bindesari Rai, 23 A . J. R., 529 and Mullo v. 
Ram Lal, I. L, R., 43 All, rox, refarred io. 


RST APPEAL from an order of K. G. HARPER EsQ., District 
of Benares. 


. Agarwala, for the appellants. 


la Kant Verma, for the respondents. 
° * F., A, F. O. No. 188 ope 
II, IIQR. 
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The following Referring Order was made by 


SULAIMAN and DanirELs, JJ.—The question for decision in 
this case is briefly this :— 


- 


While an ejectment suit is pending in the revenue court in 
which the main issue is whether the defendant is oris nota 
tenant of the plaintiff, will the civil court entertain a suit the 
object of which is to compel the revenue court to hojJd that the 
defendant is not a tenant ? 


The plaintiffs-respondents, Gopal Narain Singh and Sri Narain 
Singh, are mortgagees from certain occupancy tenants under a 
mortgage executed in 1882. 


The mortgage was a burdensome one as the interest exceed- 
ed the profits of the holding, 


The tenants relinquished their holding in favour of the zamin- 
dars on the 23rd of March, 1923. 


On rst October, 1923 the zamindais,-B. Fateh Singh and 
others, brought a suit in the revenve court for the ejectment of 
the respondents, Gopal Narain and Sri Narain, as non-occupancy 
tenants. Their position was that as the occupancy tenants 
had relinquished the tenancy, the occupancy tenure had come 
to an end and the mortgagees were liable to ejectment either 
under section 34 of the Tenancy Act or as tenants-at-will. 
The mortgagees contested the suit, and while it was pending, 
they instituted on 17th December, 1923, the present suit in the 
civil court against the zamindars for a declaration that the two 
deeds of relinquishment executed by the occupancy tenants 
are of no effect against them, and for an injunction restraining 
the zamindars from dispossessing them. 


The Subordinate Judge, in whose court the suit was inst®uted, 
issued an injunction to the revenue courts to preveng their going 
on with the ejectment suit. It seems at least doubtful whether 
he was competent to do so, but this is a point we need not 
consider. On 16th April, 1924 he dismissed the present suit 
as barred by section 167 of the Tenancy Act. On 30th June, 
1924 the revenue court decreed the ejectment of the present 
plaintiffs, and onthe morning of oth July, 1924 the zamindars, 
who are appellant before us, obtained actual possession In 
the meantime the plaintiffs had appealed to the District Judge 
against the decision of the Subordinate Tudge, On the very 
day on which the zamindars had got possession, namely, gth 
July, 1924, the District Judge allowed the appeal and remanded 
the suit for decision’on the merits. Against that order tl 
present appeal is preferred, 


We are now informed by means of an affidavit tha 
appeal has been preferred to the Commissioner against t 
cision in the ejectment suit, and ie still pending. 


Two principles are clearly established by the decisi 
this Court. The first is that a suit by a mortgagee of 
pancy holding for a declaration of the invalidity agai 
of a relinquishment Teed by the occupancy tenant 

4 











VOL. XXIL] 


” , 
' HIGH COURT 943 
tainable by a civil court. This is settled by the Full Bench 
decision in Brij Kumar Lal v. Sheo Kumar Misra. I. L. R., 
37 AlL, 444. 

The second is that the civil court will not entertain a suit 
the object of which ıs to nullify a decree of the revenue court 
in a matter within the revenue court’s exclusive jurisdiction. 
That is settled by the Full Bench decision in Mullo v, Ram 
Lal, I. L. R., 43 All., 191. ‘The same principles have been 
followed in many subsequent cases of which Jagannath v. 
Balwant Singh, I. L. R., 44 All., 692 and Kundan Lal v. Par- 
shadi, I. L. R., 46 All., 570 are instances. 


The difficulty arises in the intermediate case in which the 
civil suit is instituted while the suit in the revenue court is 
still pending. Here there is a real danger of a conflict of 
jurisdiction. Are both courts to go on trying the same question 
independently, and is the result to depend on which court comes 
to a decision first? Or, is each court toignore the other alto- 
gether? Where the revenue court is seized of a case which it 
has exclusive jurisdiction to try, it is, we think, beyond the 
power of the civil court to issue an injunction prohibiting it 
from proceeding with the case. We suggest that the best way 
out of the difficulty would be to lay down a rule of practice, on 
the principle of section ro of the Civil Procedure Code, though 
that section may not in terms apply, that the court in which 
proceedings are last instituted should stay the suit before it 
until. the decision of other court. We think that in all pro- 
babifity if such a ruje were laid down, the Board of Revenue 
would be prepared to concur in it. They equally desire to 
prevent any conflict of jurisdiction arising. 


a That the decisions are not uniform and that there is a need 
of a Full Bench decision to settle the question may easily be 
seen By reference to a few cases. Dr. Agarwala for the appel- 
lants has been able to show us two cases almost exactly 
parallel to the present case, in which the civil court refused to 
entertain a suit of this nature on the ground that any decree 
the civil court might pass would be wholly nugatory. They 
are (1) Ram Devi Kuari v. Bindesri Upadhya, 8 A. L. J. Ra 
940 and (2) Shiva Prakash v. Karna, 11 A. L. J. R. 671. 


In the first of these cases the civil suit was actually filed 
first, though the suit in the revenue court was first decided. 
On the other hand, in Jaigopal Narain Singh v. Uman Dat, 
8 A. L. J. R., 698, another case almost precisely parallel, the 
decision was the other way, as the matter was still held to be 
sub judice in the revenue court because a revision was pending 
before the Board of Revenue. It has been argued that the 
question was settled by implication in the Full Bench case in 
Brij Kumar Lal v. Sheo Kumar Misra, I. L. R., 37 All, 444, 
because there also a revenue suit had been filed and was pend- 
ng. The Full Bench, however, did not touch this question in 
heir judgment. ‘This, therefore, appears to be a case for the 

‘plication of the principle that a case is only authority for 
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what it decides and not for everything that might appear to 
be impled init. It would not be safe to extend the scope of 
the decision beyond the point actually decided, Similarly in 
the very recent case of Ammar v. Govind, 23 A. L. J. R., 449 
the Letters Patent Bench avoided the question of the effect 
of an ejectment suit having been previously filed in the revenue 
coult by suggesting that the revenue court’s decision would 
not necessarily conclude the question raised in the civil court, 
t.e., the revenue court might bold that the defendant before it 
was nota sub-ten&nt, and still he might not be entitled toa 
declaration that he was aco-tenant. It was, however, quite 
certain that he could not be both, and a reference to the 
record would show that the actual dispute between the parties 
was as to which of the two characters he actually filled. 


We direct the record to be laid before the Curer Justice with 
a view to a reference to a Full Bench of the question: 


What course is the civil court to adopt when a suit is filed 
before it the object of which ‘is to affect the decision of the 
revenue court in a pending suit within the exclusive jurisdiction 
of that court? 


We put forwaid for the consideration of the Full Bench the 
suggestion that the most satisfactory course would be to apply 
the principle of section 10 of the Code of Civil Procedure and 
direct the civil court to stay proceedings till the ejectment or 
other suit in the revenue court is decided. This is the only 
course which appears to us to prevent a conflict of gurisdiction 
arising. If once the revenue court has finally ejected the 
defendant before it, it cannot be compelled to restore him 
because he has got a declaration of his right from the civil 
court. Indeed in some of the cases in which the civilecourts 
have granted declarations the Judges who decided them have 
suggested that the declarations they were granting’ would be of 
no use to the party to whom they granted it. If the civil suit 
was first instituted, then on this view ıt would equally be the 
duty of the revenue court to hold its hand till the civil suit was 
decided, 


The following judgments were delivered :— 


LINDSAY, J.—This case has been referred toa Full Bench. 
There is no need to set out the facts which are narrated in full in the 
referring order. The immediate matter for decision is set out at 
page 7 of the referring order as follows :— 

‘ What course is the civil court to adopt when a suit is fil 
before it the object of which is to affect the decisions of 
revenue court in a pending suit within the exclusive jurisdic 
of that court”? 

Without going into any discussione of the numerous cases 
have been cited before us, it is perfectly plain that all the 
which has arisen ın matters of this kind is due to different i 
tations of the act of surrender by an occupancy tenant who 
a mortgage of his occupancy hofding. i 
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Since the case reported in Xktali Ram v Nathu Lal(’?) was 
decided, it has been uniformly held in this Court that a mortgage of 
an occupancy holding made by an occupancy tenant prior to the 
enactment of the present Agra Tenancy Act, cannot be avoided by 
the occupancy tenant making a surrender of his occupancy rights to 
the zamindar. 


On the other hand, the Board of Revenue have taken a different 
view and have held that such a surrender operates to put an end tu 
the relation of mortgagor and mortgagee. It is this conflict of 
decisions which results 1n the difficulties which are illustrated in the 
case which is now before us. 


If the fact is that the Board of Revenue refuse to accept the view 
of the law which has been taken by this Court, it seems useless to 
insist that a civil court, which necessarily follows the law as laid 
down in this Court, must give a declaratory decree in favour of a 
mortgagee who comes to the civil court in order to obtain a declara- 
tion that the surrender made by his mortgagor is void and of no 
effect. When all is said and done, the granting of relief by way 
of declaration is a matter within the discretion of the civil court, 
and if itis made to appear that the declaration when granted to the 
plaintiff will be of no avail to him, that seems to me to be a very 
good reason for holding that in such a case the court should exercise 
its discretion against the plaintiff and decline to grant any relief. 
This is no® to say that a suit for a declaration of the nature just 
mentioned is not entertainable by a civil court. That I think would 
be going too far. Lut itis clear that any civil court is entitled, in 
the exercise of its discretion, to refuse a declaration of this kind if 
it is to turn out to be purely nugatory. Herein the case before us, 
if the civil*court decides that the mortgage is still subsisting and 
that a surrender made by the occupancy tenant to his landlord has 
not in any way affected the relation of mortgagor and mortgagee, all 
that can happen is that the mortgagee may go to the revenue court 
and seek to use the decree of the civil court as a weapon of defence. 
If the revenue court follows, as it is bound to follow, the decision 
of its own superior court, that weapon is of no avail whatever to 
him in the revenue court. ĮI am of opinion, therefore, that the 
course which the civil court ought to adopt in a case of this kind is 
to refuse the declaratory relief asked for by the plaintiff on the 
ound that such relief, if granted, would be nugatory. I would, 
refore, answer the question which has been propounded in this 









ULAIMAN, J.—I concur in the proposed answer. Where 
ear to the civil court that its declaratory decree would be 
the simple course would be to refuse to exercise its discretion 
ting a declaratory relief. In fact I myself acted on that 
und in the case of Ganga Chaniar v. Bindesart Rat(*). In 
3] Ie L. R., 15 All, 219. @) [1925] 23 A. L. J. R., 529. 








Lindsay, J. 


Sulaiman, J. 


Sulaiman, J. 


June, 30. 


LINDSAY, J. 
SULAIMAN, J. 


946 r HIGH COURT ° [A. L. J. R. 


that case I declined to say that the civil swt was barred by section 
167 of the Agra Tenancy Act or by any rule of limitation, but held 
that inasmuch as the revenue court was bound to proceed under 
section 199 (2) of the Act, the civil court had discretion to refuse 
the declaration. In cases where the revenue court has already 
decided the dispute the matter is concluded in view of the pronounce- 
ment of the Full Bench in the case of Mullo v. Ram Lal (C). Where, 
however, a case previously instituted in a revenue court is still pend- 
ing, there, I would think, that the mere appropriate procedure would 
be to stay the civil suit till the matter is decided by the revenue 
court and then to accept its decision. This procedure will obviate 
the possibility of the revenue court litigation proving infructuous by 
reason of a dismissal for default, withdrawal or otherwise. In the 
present case, however, the matter has already been decided by the 
revenue court of first instance and this is, therefore, a fit case in 
which the declaration should be refused. 

DANIELS, J.—I concur in the answer proposed and in the judgment 
of Mr. JUSTICE LINDSAY. 

By THE COURT.—The case is returned to the Bench for dis- 
posal in accordance with the answer to the reference. 

[On receipt of the answer to the reference, the original Bench 
consisting of SULAIMAN and DANIELS, JJ. allowed this appeal and 


setting aside the order of the lower appellate court, restored the 
decree of the court of first instance with costs in all coufts | 


Appeal allowed: 
(1) [1921] I. L. R., 43 ALL, 191. 
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AGHA HUSAIN AND OTHERS (Applicants) 
VEF SUS 


QASIM ALI (Opposite party).* 


Civil Procedure Code, Order 21, rule 9g2—Sale confined tinder— 
When cannot be challenged by judgment-debior under section 47 
— Decree subsequently anended—No allegation of fraud. 


When a sale had been confirmed, although it had take 
place in execution of a decree which was incorrectly prepar 
and there was no allegation of any fraud or collusion nor 
there any denial of the fact that the interests of third pa 
had come in, keld, that the sale could not be set aside s 
because the decree had been subsequently amended. Fat 
v. Sher Singh, Civ. Rev. No. 40 of 1924, decided on 30 
1924, followed. Prosunno Kumar Sanyal v. Kah Das 
I. L. R., 19 Cal., 688 and Zain-ul-Abdin Khan v. Mu 
Asghar Ali Khan, I. L R., ro All, 166, referred tn. 

* E, F. A. No. 26 of 1924. : 
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EXECUTION FIRST APPEAL froma decree of PANDIT J. N. 
MUSHRAN, Subordinate Judge of Meerut. 


S. A. Haidar, for the appellants. 
Kailas Nath Kaiju and Mukhtar Ahmad, for the respondent. 
The judgment of the Court was delivered by 


SULAIMAN, J.—These execution appeals arise out of an applica- 
tion which was made by certain judgment-debtors on the sole allega- 
tion that the decree was incorrectly prepared and had been subse- 
quently amended, and the sale which took place in execution of the 
incorrect decree should be set aside. There was no allegation of any 
fraud or collusion nor was there any denial of the fact that the 
interests of third parties had come in. It was not expressly stated 
in the application under what provisions of law it had been made, but 
the learned advocate for the appellants has stated before us that ıt 
purports to have been made under section 47, C. P. C. The learned 
Judge of the court below has declined to grant this application inas- 
much as the judgment-debtors were parties to the proceedings in 
which the sale was confirmed. 


In our opinion when the sale has been confirmed, although it had 
taken place in execution of a decree which was incorrectly prepared, 
the sale cannot be set aside simply because the decree has been 
subsequently amended. On the date when the sale took place 
there was a.decree binding on the parties. As it stood, the execution of 
it was perfectly legal. The mere fact that it has subsequently been 
amended or set aside in appeal would not make the sale a nullity. 
We may refer to the'case of Fateh Lal v Sher Singh (°) in support 
of this ‘view. 


The learged advocate for the appellants relies on the Privy 
Council case of Prosunno Kumar Sanyal v. Kali Das Sanyal (*). 
It has, however, tobe noted that in that case the allegations of the 
party wishing to have the sale set aside were that the attachment 
and the sale had been brought about by fraud and collusion on the 
part of the judgment-creditors. and the auction-purchasers, though 
the charge had been perfectly vague Under the old Code sales 
could not be set aside on the ground of fraud under section 311 but 
only under section 244 of the Code of Civil Procedure. The remedy 
{ the aggrieved party, as pointed out by their Lordships, was obvi- 
sly under section 244, and therefore the mere fact that the pur- 
er, who was originally no party to the suit, was interested in the 
t did not matter. Under Order 21, rule g0a sale can be set 
on the ground of irregularity as well as fraud. Obviously there- 
en asale has been confirmed under rule 92, it no longer 
open to the judgment-debtor to challenge it under section 47. 
more,-as we have said above, there is no allegation of any fraud 
this case. Their Lordships of the Privy Council have in 


Civ. Rey. No. 40 of 1924, decideg on the goth of July, 1924. 
[1893] I. I. R., 19 Cal., 688. 
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the case of Zatn-ul-Abain Khan v. Muhammad Asghar Ali Khan 
(") held that if a wrong decree is passed by the court of first 
instance and the sale takes place in execution of it and a third party 
purchases the property, that sale cannot be set aside merely on the 
ground that that decree is subsequently reversed on appeal. 


As third parties have purchased the property, it is no longer a 
matter relating to execution of a decree exclusively between the 
original parties to the suit. The order confirming the sale cannot be 
challenged in this way. 


If the application be treated as-an application for review of the 
order confirming the sale then no appeal lies from the order 
refusing to grant it. In this view of the matter these appeals fail 
and they are dismissed with costs. 


Appeals dismissed. 
(1) [1888] I. L. R., 10 AIL, 166. l 





A. S. DE MELLO AND ANOTHER (Petitioners) 
VEFSUS 
THE NEW VICTORIA MILLS Co., LD. (Oppost?? party) .* 


Civil Procedure Code, section 115, cl, (c)—Provision of—Order 
transferring suit at the instance of one party from one Subordi- 
nate Judge’s Court to another—No notice to the other party— 
Jurisdichion, material wregularity in the exercise of—Revision, 

Where the District Judge transferred a certain “suit pending 
in the court of one Subordinate Judge to the court of another 
Subordinate Judge of the same place, at the instance of one of 
the parties without issuing notice to the other, held, that a 
revision lay ftom the order of the said Distiict Judge on 
accouut of the provisions to be found incl, (c) of section 11s 
of the Civil Procedure Code, the said Judge having acted ille- 
gally or with material irregularity in the exercise of his jurisdic- 
tion, The District Judge could not acquire jurisdiction to 
make the order of transfer at the instance of a party without 
giving notice to the other side. Farid Ahmad v. Dulari Bibi, ` 
L R, 6 All, 233, disapproved. Fatema Begam v. Imdad A 
18 A. L. J. R., 351, followed and Buddhoo Lal v. Mewa R 
19 ALL. J. R., 558, distinguished. 


CIVIL REVISION from an order of H. E. HOLME Eso, r 
Judge of Cawnpore. . 


Narain Prasad Asthana, for the applicants. - 


J. M. Banerji, for the opposite party. 
* Civ. R@v. No. 7 of 1925. ° 
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The judgment of the Court was delivered by 


MUKERJI, J.—This is a petition in revision against an order of 
the learned District Judge of Cawnpore transferring a certain suit 
pending in the court of one Subordinate Judge of Cawnpore to the 
court of another Subordinate Judge at the same place. The com- 
plaint is that this order was passed at the instance of one of the 
parties without issuing a notice to the other. 


A preliminary objection has been taken to the effect that no 
revision lay and the case of Farid Ahmad v. Dulari Bibi (*) has been 
cited as an authority. On behalf of the applicants the case of Fatema 
Begam v. lmdad Als (*) has been cited. For the respondents it has 
been urged that the earlier case is a two-Judge case and the later case 
is a single-Judge case and therefore the earlier case is of greater 
weight than the later case. We haveexamined the case of Farid Ahmad 
v. Dulari Bibi(*) but have been unfortunately (with respects) unable 
to appreciate the grounds of the decision. The learned Judges appear 
to say that the ultimate decree was an appealable one and, therefore, 
no revision lay. But the decree that could be passed by the second 
court would practically have nothing to do with the question of trans- 


fer. It is true that a question of jurisdiction might be raised after the’ 


transfer in the second court. But if that be so, the anomalous position 
would arise, v#a., the subordinate court would be sitting to decide 
whether the superior court which made the order of transfer was right 
or not in making it. We prefer to follow the later case, we being also 
in agreement with it. The Full Bench case of Buddhoo Lal y. Mewa 
Ram (*) was also cited on behalf of the respondents, but that case is 
clearly distinguishable. Here the District Judge, so far as the “case” 
was before him, decided it altogether. This distinguishes the present 
case before ys from the case before the Full Bench. 


We are of opinion that a° revision does lie on account of the 
provisions to be fotnd in clause (c) of section 115 of the Civil 
Procedure Code, the learned Judge having acted illegally or with 
material irregularity in the exercise of his jurisdiction. We may 
also say that the learned Judge could not acquire jurisdiction to 
make the order of transfer at the instance of a party without giving 
notice to the other side; see Lachmit Narain v. Balmakund ($). 


The preliminary objection fails and the application succeeds. We 

set aside the orde! of the learned District Judge and remand the 
2tition of the respondents for transfer to him for disposal after 
{ing notice to the opposite party, vés., the petitioners in this court. 

‘s in this court to abide the result, and will include counsel’s fees. 


Application allowea. 


) [1884] I. L. R., 6 AIL, 2f}. (2) [1920] 18 A. L. J. R., 351. 
(3) [1921] 19 A. L. J. R., 558. 
P. C., Patna Appeal No. 28 of 1920, decided on roth July, 1924. 
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SHIAM LAL (Defendant) 
VETSUS 
RADHA BALLABH AND OTHERS (Plaintiffs) * 


Hindu Law—Joini family property—Sale of house, comprising— 
Improvements made by vendee in good fatth—Suit to set aside 
sale—Joint possession obtained by vendor's successors—Com- 
pensation, question of, left undecided—Partition sutt—Vendee's 
claim to compensation, when not rendered res judicata, 


After purchasing a certain house, which was in a state of 
ruin, from the vendors who constituted a joint Hindu family, the 
vendee-appellant spent a sum of money in reinstating the pre- 
mises and making them fit for occupation, It was found that 
he acted thus in good faith and not in order to embarass the 
other co-tenants or to encumber their estate or to hinder par- 
tition. In rọr4 some members of the vendor’s family succeeded 
in obtaining a decree for joint possession of the said house 
from the Subordinate Judge onthe ground that the previous 


O sale was not binding as the property sold was joint family 


property. This decree was upheld in appeal by the High 
Court, but both the courts expressed the opinion that it was 
not necessary, at that stage, to decide the question of com- 
pensation. In a suit for partition, brought in 1920, by the 
successors-in-interest of the plaintiffs in the earlier suit, the 
Subordinate Judge was obliged to resort to the provisions of 
the Partition Act of 1893 and, to direct a sale of the house 
with the further direction that the sale proceeds be divided 
between the interested parties. The vendee having been @enied 
compensation for improving the house, he preferged the pre- 
sent appeal. Held, modifying the decree of the court below 
(x1) that the question of appellant’s claim te compensation, as 
now raised, was not rendered res judicata between the parties, 
by the findings arrived at in the earlier suit of 1914; 


(2) that the appellant was entitled to some compensation 
but the plaintiffs too must be allowed some set-off on account 
of the use and occupation of the house by the appellant. 


{The principles governing the award of compensation on 
partition discussed. 


FIRST APPEAL from a decree of BABU GANGA SAHAI, Sub 
ordinate Judge of Muttra. 

Narain Prasad Asthana, for the appellant. 

Kailas Nath Katju, for the respondents. 

The judgment of the Court was delivered by 


LINDSAY, J.—The subject-matter of the dispute in this 

a three-storeyed house situated in the town of Muttra. On 
May, 1911 the site of this house and certain materials were 
* F, A, No, 142 of 1922, i 
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two separate deeds of sale. The site of the house was sold to one Civir 
Ram Chand or Ram Chandar who 1s the own brother of the present iag 
appellant Shiam Lal. The materials were sold to a man named 
Jamna Das and were afterwards sold by him to Ram Chandar the SHIAM LAL 
man whose name has just been mentioned. The site was sold for RADHA 

Rs. 400 and the materials for Rs. 250. BALLABH. 


Both these sale-deeds are printed at pages 21 ef seg of OUT Lindsay, J. 
record. The vendors were Gopal Das and his son Piare Lal. The: 
latter was acting for himself and for his two minor sons. 


It appears that after these sales took place, Ram Chandar re- 
built the house. Then in the year 1914 a suit was filed by Mitthu 
Lal and others who were members of the family of Gopal Das. This 
suit was brought in the court of the Additional Subordinate Judge 
of Muttra on the allegation that the sales made by Gopal Das, his 
sons and grandsons were not binding inasmuch as the property which 
had been sold was joint family property. The plaintiffs alleged 
themselves to be members of a joint family with Gopal Das, and 
they therefore asked that the deeds of sale might be cancelled and 
that Ram Chandar might be ejected from the premises. — 


Ram Chandar defended this suit and raised a variety of pleas. 
He denied that the family of the plaintiffs and Gopal Das, his vendor, 
was a joint family. He denied that the property was joint family 
property and pleaded that he had acquired the whole of these pre- 
mises from Gopal Das. He set up a defence under section 41 of 
the Transfer of Property Act and pleaded moreover that in no case 
could he be ejected without payment by these plaintiffs of the sum 
of Rs. 5,000, the amount which he had spent on the re-erection of 
the Rouse. 

This sujt was decreed in the Court of the Subordinate Judge of 
Muttra to this extent, namely, that the plaintiffs were given a decree 
for joint possesstn of the premises. That decree was upheld in 
appeal in this Court by the judgment in F. A. No. 199 of 1916 
which was delivered on the 2nd of January, 1919. 


Mitthu Lal and his co-plaintiffs having thus gota decree for 
joint possession, the suit out of which this appeal has arisen was 
instituted in November, 1920 by Radha Ballabh and others, some 
of the successors-in-interest of the plaintiffs in the earlier suit. The 
suit is a suit for partition. The learned Subordinate Judge has 
ordered the sale of the premises and has: directed distribution of the 
e proceeds according to the shares of the parties. We gather 
m the judgment of the court below that Shiam Lal, the defendant- 
ellant, now owns 45/72 of the house. Shiam Lal, it may be 
ioned, alleged that in a partition e a at between himself and 






















other, Ram Chandar, this house ‘had fallen to his share. It 
appears that since the date of the earlier suit Shiam Lal or 
her, Ram Chandar, had been buying in some of the shares of 

co-tenants. 
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One of the claims made by the defendant-appellant Shiam Lal 
in this suit for partition was that he was entitled to claim from the 
plaintiffs a sum of Rs. 5,500 on account of improvements which 
he had made on the property. The Subordinate Judge came to 
the conclusion that it might be inferred that he had spent a sum of 
Rs. 5,000 on rebuilding these premises. Compensation howeyer was 
refused to Shiam Lal on the ground’ that he and his predecessor, 
Ram Chandar, were only trespassers and that he laid out the money 
at his own risk. 


It is this finding which is contested here and it is argued on 
behalf of Shiam Lal that the judgment of the court below is erro- 
neous. It is said that in these partition proceedings he is entitled in 
equity to compensation for the money he laid out in restoring these 
premises. 


On the other side it has been argued that this question of 
compensation is no longer open in view of the findings which were 
come to in the earlier suit of 1914 to which we have referred. 

A copy of the judgment of the Additional Subordinate Judge in 
that earlier suit is to be found at page 27 of our record. In that case 
the learned Subordinate Judge was asked to hold that the plaintiffs 
could not recover possession of the premises without paying to Ram 
Chandar the money which he had laid out in rebuilding the house 
The learned Subordinate Judge refused to decide this question. He 
stated that at that stage it was not necessary to decide this issue 
but that subsequently in a partition suit, if therules of equity would 
allow, Ram Chandar would be entitled to receive compensation for 
repairs and improvements effected by him. 


When the case came up to the High Court the same ple% was 
again raised on behalf of Ram Chandar, and this Court agreeing 
with the judgment of the court below was of opinion that Ram 
Chandar could not demand that the plaintiffs in that suit should pay 
him money for compensation as a condition precedent to their getting 
a decree for possession. 


We have considered carefully the judgments in this earlier suit 
and we are of opinion that there is no solid foundation for the argu- 
ment that the question of this claim to compensation as now raised 
is res judicata between the parties. All that was held in the earlier 
case was that Ram Chandar, who was then in possession of the 
house, could not insist that os plaintiffs should pay him compensatio 
before they were entitled to. get joint possession. It seems to 
that the question of any compensation which might be allotted at 
time of partition was left open in these earlier proceedings. 

We have now to consider what the law is regarding a claim 
kind. We have been referted in the course of argument toa 
by a learned. American author, “ Freeman on Co-tenancy 
tition’. According to this learned author the law is as fo 
We quote from paragraph 509 at page 678 of the bools:— 










\ 
t 


3 
VOL. XXi] - HIGH couRT 953 


“The fact that a co-tenant has located upon a particular C1VIL 
portion of the lands of the co-tenancy and has enhanced its eee 
value by making improvements or by reducing it froma wild 1925 


State to one fit for profitable cultivation, 1s a circumstance SHIAM LAL 
always deemed worthy of the attention of a court charged with v. 
the duty of making a partition............ The law declines RADHA 
to compel one co-tenant to pay for improvements without his Pee 
authorization but it will not, if it can avoid so inequitable a Ziwdsay, J. 
result, enable a co-tenant to take advantage of the improve- 

ments for which he has contributed nothing. When the 

common lands come to be divided, an opportunity is offered 

to give the co-tenant who has enhanced the value of parcel 

of the premises the fruits of his expenditure and industry, 

by allotting to him the parcel so enhanced in value, 

or as much thereof as represents his share of the whole tract. 

it is the duty of equity to cause these improvements to be 

assigned to their respective owners (whose labour and money 

have been thus inseparably fixed on the land) so far as can be 

done consistently with an equitable partition ”. 


Continuing in paragraph 510 the learned author quotes the opin- 
jon of the Supreme Court of the State of New York in the following 
language:— 

‘* Where one tenant in common lays out money in improve- 
ments on the estate, although the money so paid does not, in 
strictness, constitute a lien on the estate, yet a court of equity 
will not grant a partition without first directing an account and 
a suitable compensation To entitle the tenant in common to 
an allowarice on a partition in equity forthe improvements made 
on the premises it does not appear to be necessary for him to 
şhow the assent of his co-tenants to such improvements, or a 
promise on their part to contribute their share of the expense; 
nor is M necessary for them to show a previous request to join 
in the improvements and their refusal. The only good faith 
required in Such improvements is that they should be made 
honestly for the purpose of improving the property and not for 
embarrassing his co-tenants or encumbering their estate or 
hindering partition. But if one joint tenant or tenant in com- 
mon covers the whole of the estate with valuable improvements 
so that it is impossible for his co-tenant to obtain his share of 
the estate without including a part of the improvements so 
made, the tenant making the improvements would not be entitled 
to compensation therefor notwithstanding they may have added 
greatly to the value of the land because it would be the impro- 
vers own folly to extend his own improvements over the 
whole estate and because it would be unjust to permit a 
co-tenant at his pleasure to charge another co-tenant with 
improvements he may not have desired. In such a case the 

mprover stands as mêre volunteer and cannot without the 
onsent of his co-tenant lay the foundation for charging him 
ith improvements.” 


a the above statement of the principles which govern the 
compensation on partition itè is apparent that the real diffi- 
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culty arises in those cases where, as here, the property is not 
susceptible of physical division. In the present instance we find that 
the house in dispute, although of three storeys, is not a large house, 
and as the co-sharers are many it would be quite impossible to make 
any physical division of the premises and so the learned Judge has 
been obliged to resort to the provisions of the Partition Act of 1893 
and to direct a sale with the further direction that the sale proceeds 
are to be divided between the interested parties. ` 


It is laid down in the above statement of the law that it is essen- 
tial that the person claiming compensation should have acted in good 
faith. Inthe present case we think it may fairly be said on behalf 
of Shiam Lal or his predecessor that he acted in good faith in the 
sense contemplated, that is to say, he made the “ improvements ” 
honestly for the purpose of improving the property and not in order 
to embarras the other co-tenants or to encumber their estate or to 
hinder partition. He had no such object in view for apparently he 
was under the impression that by the purchase made in the year 
I91I he had become the owner of the whole of the estate. The law 
as stated in the quotation made above relates to claims for com- 
pensation on account of ““ improvements ”. In this present case it is 
we think possible to say that the matter stands on a somewhat 
different footing for if carefully examined it seems to us that what 
have been called improvements in the course of the trial were really 
repairs. Itis clear on all hands that when the appellant's pre- 
decessor bought these premises the property wasin ruins. There 
is evidence to show that a long time before the purchase was made 
the house had been a three-storeyed house. When Ram Chandar 
bought in the year Ig11 the two upper storeys had disappeared— 
there was only the lowest storey and that was in ruins, and it is quite 
clear that as matters then stood the property was quite useless and 
unprofitable. It may be mentioned here that &opal Das and the 
other members of the very large family to which he belonged did not 
reside in Muttra; some of them we are told resided in the Aligarh 
District and others of them at Calcutta, and it seems reasonable to 
suppose, and there is evidence to that effect, that these people, being 
absentees, had neglected these premises and allowed them to fall 
into decay. We find then that Ram Chandar buys these premises 
in a state of ruin and thereby becomes a co-tenant. He spent a sum 
of money in reinstating the premises and making them fit for 
occupation. Having regard to all these circumstances we think 
he may fairly be held entitled to some compensation for reins 
ment. He has, by the money he has laid out, converted this 
ing into something which is of use and which can bring in 
In the state it stood when he purchased it was worth little or 
at all. 


We have decided, therefore, that in the circumstances 
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pensation, and we now proceed to determine what the amount of that 
compensation should be. 


There is no very definite evidence on this point on the record 
butin his own statement which is to be found at page 11 of the 
record Shiam Lal stated that he had spent Rs. 5,000 or Rs. 6,000 in 
restoring these premises. This restoration, he said, had taken 
place some ten years before the date on which he was giving his 
evidence. That would fix the date of the restoration in or about the 
year 1912. Obviously Shiam Lal was not able to produce any 
detailed account of his expenditure on these particular premises. It 
seems from his deposition that at that time he built three other 
houses as well and that he had spent some Rs. 25,000 in erecting all 
four. He called two witnesses, Parbhu Lal and Munshi Abdullah, 
one of whom is a contractor and the other a sub-overseer, and these 
men were examined with reference to anestimate which is printed 
at page 38 of our record and marked Ex. A. It may be mentioned 
here that both these men were called as witnesses in the earlier 
suit of 1914 and that this very estimate was produced in that case. 
Both these men who have some pretensions to be experts and who 
drew up this estimate jointly, fixed the cost of rebuilding these pre- 
mises at Rs. 5,480. Of course when all is said and done this is an 
estimate only. They themselves have no direct knowledge of the 
money that was actually spent in rebuilding the house. It was on 
these materials that the court below came to the conclusion that in all 
probability Shiam Lals predecessor, Ram Chandar, had spent about 
Rs. 5,000 in reinstating the property now in dispute, and all things 
considered, we are of opinion that the conclusion of the Subordinate 
Judg@is substantially correct. We should, therefore, be prepared to 
allow Shiam Lal a sum of Rs. 5,000 by way of compensation, but 
there is another fact which is to be taken into account and that is 
that Shiam Lal an@ his predecessor, so far as we can see, have had 
the exclusive use of these premises for a considerable period. We 
do not know on the present state of the record whether the plaint- 
iffs who are now seeking partition have received from Shiam Lal 
any profits accruing since the time when they were admitted to joint 
possession under the decree of this Court. We may refer in this 
connection again to paragraph 510 of Freeman’s book where, dealing 
with the question of compensation for improvements, the author 


ys 
















“The co-tenant against whom the improvements are charged 
will therefore be charged not with the price of the improvements 
but only with his proportion of the amount which at the time 
f the partition they add to the value of the premises. From 
his amount he will alsoebe entitled to deduct any sum of which 

may have a just claim for use and occupation of his moiety 
joyed by the co-tenant making the improvements’’, 


eel, therefore, that we must allow these plaintiffs some set- 
ount of the use and occupati8n of these premises by the 
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appellant and his predecessors. No definite material is to be found 
on the record but we think, having regard to the value which is put 
upon the premises and to the probable rent which a building of this 
description would bring in, we shall not be doing the defendant any 
injustice if we hold that during the period of his occupation he has 
recouped himself to the extent of Rs. 1,000. Deducting this sum of 
Rs. 1,000 from the Rs. 5,000 just mentioned we come to the conclu- 
sion that the appellant is entitled to compensation to the extent of 
Ks. 4,000 from the sale proceeds. The decree of the Court below, 
therefore, is modified and it is now declared that on sale of these 
premises the defendant-appellant will be entitled to deduct Rs. 4,000 
out of the sale proceeds. The balance can then be distributed 
amongst the various co-owners in proportionate shares. As regards 
costs we leave the parties to pay their own costs in both the courts 


Decree modified. 


KANHAIYA LAL 
VEYSUS 


BHAGWAN DAS.” 


Criminal Procedure Code (XVIII of 1923), sections 195 and 476— 
Interpretalion of—Expression ‘court’'—Scope of—Party to a pro- 
ceeding— Charged with an offence in respect of document 
already produced in evidence—Private complaintWhen not 
entertatnable by any court, € 


One KAL filed a complaint under section 404 of the Penal 
Code before the City Magistrate against one BD for recovery of 
certain articles said to have been bequeathed to the complfinant 
by a deceased lady through a registered will. KZ produced the 
actual will before the Court and led evidence to prove it but 
before the fina] hearing, he instituted aecivil suit on the 
strength of the said will and ultimately withdrew his complaint. 
As a result BD was discharged. Later on BD filed a complaint 
under section 467 of the Penal Code against KL alleging that 
as the disputed will was a forgery, KL was guilty of an 
offence under section 463. On a reference by the Sessions Judge 
recommending that BD’s case be stayed till the civil suit was 
finally disposed of, held, that the proceedings started by BD 
in the court of the first class Magistrate on a private complaint 
made by him were illegal and ought to be quashed. Bhawani Das 
v. King-Emperor, 14 A. L. J. R., 74, followed. Mathura Kuc 
v. Durga Kuar,2 A. L. J. R., 747, distinguished. 


No court can take cognizance of an offence alleged to 
been committed by a party to any proceeding in any co: 
Tespect of a document produced os given in evidence in 
proceeding except on the complaint in writing of such ¢ 
of some other court to which such court is subordinate. 
Prasad v. King-Emperor, 10 A, L. J. R., 294, Noor M 


* Cr. Refe No. 294 of 1925, 
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Cassum v. Katkhosru Maneckjee, 4 Bom. L. R., 268, Bhawani 
Das v. Emperor, 14 A. L. J. R., 74, Teni Shah v. Bolahi Shah, 
5 I. C., 879 and Abdul Gani v. Emperor, 30 I. C., 441, referred 
to and discussed. (Section 195 interpreted and compared with 
section 476.) 
The expression ‘court’ in section 195 is of a wider scope than 
the expression ‘civil, sevenue or criminal court’ in section 476. 
CRIMINAL REFERENCE by M. F. P. HERCHENRODER ESQ., 
Sessions Judge of Cawnpore. 


J. M. Banerji and Peary Lal Banerji, for the petitioner. 
Shambhu Nath Seth, for the opposite party. 


The following judgment was delivered by 

SULAIMAN, J.—This is a criminal reference by the Sessions 
Judge of Cawnpore recommending that a case under section 467 of 
the Indian Penal Code pending in the court of a first class Magis- 
trate at Cawnpore should be stayed till a civil suit is finally disposed 
of. On the last occasion when this case came up for hearing the 
learned advocate for the accused contended that not only the hearing 
should be adjourned but that the original proceedings should be 
quashed altogether. As the learned vakil who appears to oppose this 
reference had no notice of this objection, I allowed the case to be post- 
poned in order that he might be prepared to argue the point raised. 


The facts of the case are briefly as follows:—Kanhaiya Lal accused 
has set up a will, dated the 27th of March, 1922 said to have been exe- 
cuted by a lady Musammat Basanti who died two days after. Some time 
after her death the will was presented for registration before the Sub- 
Registrar and after contest by the complainant, Bhagwan Das, it was 
finally registered, though the endorsement of the Sub-Registrar sug- 
gests that heehad some doubt as to whether the contents of the will 
had been fully made known to the lady who was in a critical 
condition. There “were a number of other court proceedings to which 
Bhagwan Das was not a party in which this will was mentioned 
though not actually produced by Kanhaiya Lal. I, however, ignore 
those proceedings altogether. On the 23rd of September, 1922 
Kanhaiya Lal filed an application for obtaining a succession certi- 
ficate and in the course of this proceeding he mentioned the 
existence of the will though he did not actually produce it. The 
succession certificate was granted to him on the ground that he 
as the nearest heir, and the order granting the succession certificate 
affirmed on appeal by the High Court. 


n the 4th of February, 1925 Kanhaiya Lal filed a complaint 
section 404 of the Indian Penal Code before the City Magis- 
Cawnpore against Bhagwan Das in respect of certain articles 
have been taken possession of by him which belonged origin- 
the deceased lady and which according to the complainant 
bequeathed to him. In this case the disputed will was actually 
d‘before the court and evidenee was led to prove it. After 
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the complainant’s evidence had been closed, a charge was framed 
against the accused, but before the case came up for final hearing the 
complainant Kanhaiya Lal instituted a civil suit on the 3rd of March, 
1925 on the strength of the will. He filed a certified copy of the 
will along with the plaint and stated that the original was on the 
criminal court’s record and would be produced as soon as it was 
obtained from there. Later on, on the r8th of March, 1925, the 
complainant applied to the criminal court for leave to withdraw the 
complaint on the allegation that he had already filed a civil suit and 
the dispute would be considered by the court. The learned Magis- 
trate, although the charge had been framed, instead of acquitting the 
accused in that case discharged him. On the 21st of March, 1925 
Bhagwan Das filed a complaint under section 467 of the Indian 
Penal Code against Kanhaiya Lal in respect of the disputed will 
alleging that it was a forged document and that an offence 
described under section 463 had been committed. 

It is this last criminal proceeding which has been recommended 
by the Sessions Judge to be stayed pending the disposal of the civil suit. 

The question which I have to consider first is as to whether the 
proceeding started by Bhagwan Das on a private complaint made by 
him in respect of this disputed will, which had previously been pro- 
duced before the City Magistrate, is competent. 

There was certainly some conflict of opinion on this point when 
the old Code was in force. A view had been expressed by KNOX, J., 
in the case of Lalta Prasad v. King-Emperor (*) that if*an offence 
had been committed independently of and antecedent to any pro- 
ceeding in a court, no sanction of that court was necessary. The 
Bombay High Court in the case of Moor Mahomad Cassy v. 
Katkhosru. Maneckjee (°) took the same view and held that sanc- 
tion was not necessary. The point, however, was referred by a 
learned Judge of this Court for decision to a Bengh, vige the case of 
Bhawani Das v. Emperor (°). The learned Judges who formed that 
Bench came to the conclusion that no matter whether an offence 
had been committed prior to the court proceeding, if the disputed 
document was produced in that court, then after its production no 
criminal case could be started without the sanction of the court in 
which it was produced. PIGGOTT, J., at pages 80-81, rejected the 
contention that an offence could not with propriety be said to have 
been committed by a party to a proceeding on a date anterior to the 
institution of such proceeding, because he considered that the expre 
sion ‘ offence committed by a party’ in the old section was loo 
used for the expression ‘ offence alleged to have been committ 
a party’. The Calcutta High Court, in the case of Teni S 
Bolahi Shak (*) had taken the same view and this ca 
partly followed by a Bench of the same High Court in a lat 
Abdul Gani v. Emperor (°) though the learned Judges 


(©) [1912] 10 A. L. J. R., 294. (2) 4 Bom. L. R., 268. .’ 
(3) [1916] 14 A. L. J. R., 74, 44) 51.C., 879. (5) 30 LCa 
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that even if proceedings founded on an offence under section 467 
could not proceed without the previous sanction of the civil court 
where the document was filed, the Magistrate was empowered to 
take cognizance of an offence under section 471. Itis not easy to 
follow the distinction, as section 471 is expressly mentioned in section 
195 (c). A similar view has also been taken by the Madras High 
Court in re Parameswaran Nambudrt. 

It seems to me, however, that these rulings are now a matter of 
academic discussion. The language of section 195 has been slightly 
altered and it is significant that the expression suggested by PIGGOTT, 
J. in his judgment has actually been adopted by the legislature. I 
am entitled to draw the inference that the legislature has approved 
of the interpretation put on the old section by the Bench of this 
Court. Anyhow as the section now stands there can be no doubt 
whatsoever that no court can take cognizance of an offence alleged 
to have been committed by a party to any proceeding in any court 
in respect of a document produced or given in evidence in such 
proceeding except on the complaint in writing of such court or of 
some other court to which such court is subordinate. The learned 
vakil for the complainant argues that Kanhaiya Lal, who was the 
complainant before the City Magistrate, cannot be said to be a party 
to that proceeding within the meaning of section 195 (c) inasmuch 
as the real party was the King-Emperor. It is impossible to accept 
this contention. The case was started on a private complaint filed 
by Kanhaifa Lal. It was he who was leading evidence and trying 
to establish the guilt of the then accused and it was he who ultimately 
withdrew his complaint and on whose withdrawal the accused was 
discharged. There cannot be the slightest doubt that he was the 
prosecutor throughout that proceeding. I am, therefore, unable 
to hold that*he cannot be deemed to have been a party to the pro- 
ceeding before the, City Magistrate. If Kanhaiya Lal was a party to 
the criminal court proceeding then there can be no doubt that the 
offence which is now alleged to have been committed by Kanhaiya 
Lal is alleged to have been committed by a person who was a party 
to the criminal court proceeding before the City Magistrate in res- 
pect of this disputed will which was in fact produced and given in 
evidence in such proceeding. That being so, no court can take 
cognizance of such an offence except on the complaint in writing of 
the court of the City Magistrate or of some other court to which such 
urt is subordinate. Of course if the civil court, before whom this 
ment is produced again, comes to the conclusion that it isa 
ery, it would be competent to initiate criminal proceedings against 
erson responsible for it. 

e learned vakil for the.complainant argues that this interpreta- 

section 195 is not correct because it would conflict with the 
on of section 476. His contention is that section 476 is con- 
o cases where an offence has been committed in or in relation 
\proceeding in that court and he argues that section 195 must 
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be deemed to be coextensive with that section. Iam unable to 
accept this contention. The expression ‘committed in or in relation 
to any proceeding in that court’ which occurs in section 476 and also 
occurs in section 195 (4) does not occur in 195 (c) where the words 
are ‘alleged to have been committed by a party to any proceeding 
in respect of a document produced or given in evidence in such pro- 
ceeding’. I am of opinion that there would be no conflict between 
the two sections whatsoever. Section 476 speaks of ‘civil, revenue 
or criminal court’. It does not refer to any court other than such 
courts, whereas section 195 refers to courts in general. To my mind 
it is clear that the expression ‘court’ in section 195 is of a wider 
scope than the expression ‘civil, revenue or criminal court’ in section 
476. This is made particularly clear by the amendment of section 
195 (2) which was made by Act XVIII of 1923. It reads ‘In 
clauses (4) and (c) of sub-section (1) the term ‘court’ includes a 
‘civil, revenue or criminal court’. Obviously, therefore, the word ‘ court’ 
is of a wider meaning. It is, therefore, quite clear that the legislature 
intends that if an offence has been committed in or in relation to 
any proceeding in any civil, revenue or criminal court, that court 
alone can start proceedings, but that if offences mentioned in sub- 
clause (4) are committed or if offences mentioned in sub-clause (c) 
are committed in respect of a document produced or given in evidence 
in such proceeding, then also no court shall take cognizance of them 
except on the complaint in writing by such court. 


I am, therefore, of opinion that the proceedings *started by 
Bhagwan Das in the court of the first class Magistrate of Cawnpore 
on a private complaint made by him are illegal and ought to be 
quashed, as was done in Bhawani Das v. King-Emperor (©). e 

Had I not come to the conclusion that these proceedings should 
be quashed, I would have had no hesitation in saying that these pro- 
ceedings ought to be stayed pending the disposal of the civil case. 
Obviously it would be highly undesirable that the same dispute 
should be allowed to be fought out in two courts, namely, criminal 
and civil courts simultaneously. The case of Mathura Kuar v. Durga 
Kuar (*) is distinguishable because there KNOX, J. was only con- 
sidering the power of the original criminal court to adjourn the hear- 
ing of a criminal case before it. The inherent power of the High 
Court to stay proceedings is very wide and has been exercised in 
several cases by this Court. 

I accordingly accept the reference and order that the proceedi 
pending before the first class Magistrate of Cawnpore in the case 
Bhagwan Das v. Kanhaiya Lal and others under section 46 
quashed. This of course will not prevent a future prosecuti 
the accused started by the City Magistrate or by the civil c 
case it is found that the document is really a forgery. 

Reference 
(1) [1916] 14 A L. J. R, 7A (2) [1904] 2 A. L. J. R. 747. 
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HABIB BUX (Applicant?) ANE 
VEFSUS 1925 
SAMUEL FITZ anD Co., LD. (Opposite parity) .* Jia 


Civil Procedure Code, section 39—Decree of the Presidency Court SULAIMAN J. 
of Small Causes, transfer of for execuiton—Order passed by 
Execution Court—Appeal from, les to District Judge—Docu- 
ment, proof of or admissibihiy of —Court acting without con- 
sidering question of —Matertal irregularity or silegality in exercise 
of jurisdiction—Order 30, rule ro, Civil Procedure Code—Death 
of sole proprietor—When no presumption as to partnership can 
be drawn. 

Where a decree had been transferred for execution from the 
Bombay High Court tothe Subordinate Judge’s Court at Jhansi, 
under section 39 of the Code of Civil Procedure and the Sub- 
ordinate Judge passed an order on it, held, that a first appeal 
from the said order clearly lay to the District Judge. Atwari 
yv. Maiku, 5 A. L. J. R., 612, referred to, 


Ordinarily when a court acts on evidence which has not been 
proved or which is inadmissible in evidence, it does not act 
without jurisdiction. Furthermore, if a court considers the 
question of the admissibility of a document and decides either 
that it is admissible or not admissible, then even though the 
deciston may be wrong, the court does not act with material 
irregularity or illegality. It merely commits an error of law. On 
the other hand, if the court does not apply its mind to the 
question of the admissibility at all and acts on a document 
“which has not been proved or which is not admissible without 
considering whether or not it is admissible, it acts with material 
irregularity or illegality in exercising its jurisdiction. Shields 
v. Wilkinson I. L. R., 9 All., 398 at 401 and Chenbaspa v. 
Lakhshman Ramchandra, I. L. R., 18 Bom., 369, referred to. 

Unless after the death of the sole proprietor the firm carries 
on business which justifies a presumption that his heirs are its 
partners, a suit cannot be instituted under Order 30, rule ro in 
the old name of the firm. That rule will only apply when 
business is being carried on at the time when the suit is in- 
stituted. If business is not being carried on in that name at the 
time of the suit and the business has ceased to exist, then all 
persons who are interested in the assets ought to be impleaded, 


CIVIL REVISION from an order of H. J. BELL Esq,, District 

ge of Jhansi. 

aleskwari Prasad, for the applicant. 

a Shankar Bajpai, for the opposite party. 

following judgment was delivered by 

AIMAN, J.—This is a civil revision from an order passed by Szlaiman, J. 
* Civ. Rev. No. 36 of 1925. 
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the District Judge of Jhansi allowing an appeal in an execution 
matter and disallowing the judgment-debtor’s objection. 

The first point raised is that no appeal lay to the District Judge. 
This contention, in my opinion, has no force whatsoever. It is not 
disputed that the decree has been transferred for execution from 
the Bombay High Court to the court at Jhansi. This was presumably 
under section 39 of the Code of Civil Procedure. An order passed 
by the Subordinate Judge in execution is not an order passed by a 


‘Court of Small Causes from which no appeal lies. A first appeal 


from his order clearly lay to the District Judge, víde the case of 
‘Atwari y. Maiku (*). Of course the decree having been passed by 
a Presidency Court of Small Causes in a case of Small Cause Court 
nature, no second appeal lies even in the execution proceedings. 


The next point urged is that the learned Judge has acted upon 
evidence which was neither formally proved nor admissiblein evidence. 
The objection of the respondent is that assuming that this contention 
is correct, no civil revision lies. Ordinarily when a court acts on 
evidence which has not been proved or which is inadmissible in 
evidence, it does not act without jurisdiction but only illegally. But if 
a court considers the question of the admissibility of a document and 
decides either that it is admissible or not admissible, then even 
though the decision may be wrong, the court does not act with 
material irregularity or illegality. It merely commits an error of 
law. But, on the other hand, if the court does not applyeits mind to 
the question of the admissibility at all and acts on a document which 
has not been proved or which is not admissible without considering 
‘whether or not it is admissible, it acts with’ material irregularity or 
illegality in exercising its jurisdiction. In the case of Shields v. 


Wilkinson (°) it was laid down that to pass a decreeewhere there 


was no evidence at all to support it was an illegality. I may also 
refer to the case of Chenbaspa v. Lakhshman Ramchandra (*). 


‘ In the present case the learned Subordinate Judge had found that 
on the date when the original suit was instituted the sole proprietor, 
Rahim Bakhsh, was dead. He further found that the concern which 
Rahim Bakhsh was carrying on ceased to exist at his death and that 
the heirs did not continue the old concern but started new concerns 
of their own though they adopted the same fictitious name (S. 
Johnson & Co.) which their father had assumed. He accordingly held 
that the decree obtained against Johnson & Co. was a decree agains 
a dead person and was a nullity. 


The learned Judge apparently felt the same difficulty as to 
identity of the judgment-debtors but he considered that that 
was removed by a letter, dated thee3rd of August, 1922. 
learned Judge commented on the omission of the first 


3 [r907] 5 A. L. J. R., 612. 
7 (2) I. L. R., 9 All., 398 at gor. 
(3). I.L.. B. 18 Bom., 369. 
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neither admitting nor rejecting nor referring to it in its judgment. 
This apparently is the sole evidence in support of the judgment-debt- 
ors. The identity of the letter in question was not admitted by the 
judgment-debtors nor was it marked as anexhibit by the court of first 
instance. No witness was produced in court to prove its genuineness. 
When the appellant Habib Bakhsh was being cross-examined, this 
letter was not put to him and he was not questioned about it at all. 
The letter had been originally filed along with an affidavit, dated the 
rith of June, 1924 but the entire statement in the affidavit with 
regard to this letter was that it was ‘the original received from the 
firm against which we seek to execute the decree’. 


Now, ordinarily documents are not proved’ by mere ex parta 
affidayits when the person trying to prove them does not submit 
himself to cross-examination. Of course under special circumstances 
affidavits under Order 19 may be allowed to be read in evidence, but 
even then if the opposite party dona fide desires the attendance of the 
witness for cross-examination, he has to appear. But under rule 3 
affidavits have to be confined to such facts asthe deponent is able of 
his own knowledge to prove. The affidavit in question did not even 
state that the statements made therein were true according to the 
personal knowledge of the deponent; in fact the affidavit is not in 
strict accordance with the rules added by this Court to Order 19. 
The letter accordingly had not been formally proved. 


It is also doubtful how far the mere proof that such a letter was 
received by the addressee justifies a presumption that it is genuine. 
When a letter is duly posted there may be a presumption that it 
reaches the addressee in the ordinary course of business. But the 
mere fact that a letter has been received through post raises no 
presumption that it was despatched by the person on whose behalf 
it purports tō have been written. If, however, it were proved that 
a previous letter veas sent by the decree-holders’ firm through post 
to the judgment-debtors and a reply thereto was duly received by the 
firm through post purporting to come from the judgment-debtor, the 
court may, under certain circumstances, presume that it was a reply 
despatched on behalf of the judgment-debtor though not necessarily 
in his own handwriting. But here unfortunately the affidavit did not 
even mention that this letter was received in reply to any previous 
letter sent to the defendant firm. 


I am, therefore, of opinion that there has been a material 
egularity in the exercise of the jurisdiction inasmuch as the learned 
dge without considering the question of admissibility has acted 
this letter which had not been formally proved and which without 
r evidence would not have been admissible as a written 
ledgment of the judgthent-debtors. If the learned Judge were 
that in consequence of some misunderstanding or otherwise 

sufficient cause for allowing fresh evidence to be produced, 
d have perfect jurisdiction to go order. 
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As I have to send the case back, it is desirable to clear up one 
more point about which there may be some misapprehension. When 
the sole proprietor of a firm dies, his heirs certainly inherit the stock- 
in-trade, the outstanding dues and even the good-will, but such heirs 
do not fso facto become partners of the firm. When there was a 
sole proprietor, there was no question of a partnership which must 
be between more than one person.: On the death of the sole pro- 
prietor his heirs do not automatically become partners of the old firm 
but merely heirs to the assets of the deceased. Before a partnership 
can come into existence, there must be an express or implied agree- 
ment between the heirs that the old firm should he continued. This 
agreement might be inferred from the fact that the firm was allowed 
to carry on business even after the death of the sole proprietor. But 
in the absence of any such evidence it would not be just to presume 
that the heirs of the deceased proprietor became partners of the 
new firm. Unless after the death of the sole proprietor the firm 
carries on business which justifies a presumption that his heirs are 
its partners, a suit cannot be instituted under Order 30, rule Io in 


the old name of the firm. That rule will only apply when business , 


is being carried onat the time when the suit is instituted. If 
business is not being carried on in that name at the time of the suit 
and the business has ceased to exist, then all perons who are inter- 
ested in the assets ought to be impleaded. 


I accordingly allow this revision and setting aside the order of 
the lower appellate court send the case back to that court for 
disposal according to law. Costs will abide the event. 


Revision allowed. 


\ 
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KEHRI SINGH (Plaintif) 
VETSUS 
THIRPAL AND OTHERS (Defendants) .* 

Agra Tenuncy Act, sections 167 and 193—Real scope and intent of 
—Order of remand by District Judge under section 177— Revision 
of—Hearing of, by High Court—When not precluded—Appeal 
—When does not he. 

No appeal lies to the High Court against an order of remand 
passed by the District Judge in an appeal from the Revenue 
Court under section 177 of the Agra Tenancy Act. 

Gulsari Lal v. Latif Husain, I. L. R., 38 All, 181 and 
Zohra y. Mangu Lal, I. L. R., 28 All, 753 (F. 8.), followed, 

Such an order however is revisable by the High Court under 
section tr5 of the Code of Civil Procedure, and section 167 of 
the Agra Tenancy Act does not preclude the High Court from 
entertaining an application in Revision under section 11t¢ 
of the Code against orders made by District Judges in the 
exercise of their appellate jurisdiction under the Tenancy Act. 
Ahmad Ullah Khan v. Murli, 5 A. L, J. R, 128, Kesho Das v. 
Pandey, 12 A. L, J. R., 367, Lalita Prasad v. Kharga,21 A, L. J. 
R., 189, Parbhu Narain Singh Kashi Naresh v. Harbans Lal, 
14A.L.J.R., 281, Gaj Kunwar Chander v. Salamat Ali, 
17 ASL, J. R., 123, Muhammad Ehtisham Ali v. Lalji Singh, 
7A. L. J. R., 1057, Damber Singh v. Sri Kishan Das, 6 A. L. 
J. R., 552, Jamna Prasad v. Karan Singh, 16 A. L. J. R., 859, 

wChutian Lal v. Kanhaya Lal, 10 A. L. J. R, 478, referred to 
and discussed. 
FIRST APPEAL from an order of BABU RAM CHANDRA 

SAKSENA, District, Judge of Agra. 


Gopinath Kunsru (for Narain Prasad Asthana), for the ap- 
pellant. 


Uma Shankar Bajpat, for the respondents. 
The following judgments were delivered :— 


SULAIMAN, J.—This is an appeal from an order of remand 
passed by the District Judge in an appeal from a revenue court. 
A preliminary objection has been taken that no appeal lies. This 
bjection is well-founded. Under section 175 of the Agra Tenancy 
t no appeal from any decree or order passed by any court under 
Act lies except as therein provided. - Under section 177 an 
is provided from a decree of a District Judge passed on 
but no appeal is provided from an order passed by a District 
It is, therefore, apparent that no appeal from his order of 
; which, of course, is not a decree, lies to this Court. This 
concluded by the decision of the Full Bench case of Zohra v, 

` * F. A. F, O, No. 193 of 1924. 
II 122 R. 
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Mangu Lal(t) which has been followed recently in the case of 
Gulsari Lal v. Latif Husain(*). 


The learned vakil for the appellant, however, contends that an 
appeal lies under paragraph 11 of the Letters Patent of this Court. 
In our opinion no such appeal lies under that paragraph at all. 
Under that paragraph this High Court is constituted a court of 
appeal from the civil courts and has power to exercise appellate 
jurisdiction #7 such cases as are subject to appeal to the said High 
Court by virtue of any laws or regulaitons now in force. The 
constitution of this High Court as a court of appeal is quite a different 
thing from saying that this Court has jurisdiction to hear appeals from 
every decree or order passed by a subordinate court. If, therefore, 
there is no law or regulation which allows an appeal to it, the High 
Court cannot assume an appellate jurisdiction. The power of revi- 
sion and superintendence, however, is much wider. 


The learned vakil for the appellant next urged that his appeal 
should be treated as a revision and that inasmuch as the learned 
District Judge has assumed jurisdiction which was not vested in him, 
this Court should interfere in revision. This argument is based on 
the assumption that no appeal lay to the District Judge because 
no question of proprietary title had been raised in the first court and 
no question of jurisdiction had been decided by it. The reply of the 
learned advocate for the respondent is that the High Court has no 
power of revision ina revenue matter at all. The question whether 
the High Court has power to interfere in revision has been considered 
in a number of cases which are by no means unanimous and so far 
there is no Full Bench decision on this matter. The position is as 
follows :— z 

In at least three cases, Ahmad Ullah Khan v. Mugii ©), Kesho 
Das v. Murat Pandey (*) and Lalta Prasad v. Kharga(*), an 
application for revision was entertained. Then ain in the case of 
Parbhu Narain Singh Kashi Naresh v. Harbans Lal (°), at 
least one Judge expressed the view tbat a revision may lie 
from an order passed by a Judge on appeal. On the other 
hand, the other learned Judge in the case last mentioned, as 
well as other leained Judges in the cases of Gaj Kunwar 
Chander v. Salamai Als (') and Muhammad Ehttsham Ali 
y. Lalji Singh (°) have expressly laid down that the High Court 
has no revisional jurisdiction ın cases under the Tenancy Act 


If there were no direct authority in point I would have no hesi 
tion in saying that there is no provision in the Tenancy Act whi 
bars the revisional jurisdiction of the High Court. In the first pl 
under section 193 of the Act the provisions of the Code of 
Procedure, with the exception of certain provisions mentiuned 












(1) [1906] I. L. R., 28 All., 753. (2) [1916] I. L. R., 38 All., 
(3) [1908] 5 A. L. J. R., 128. (4) liora] 12 A. L. J. R, 36 
(5) [1921] 21 A. L. J. R., 189. t 1916] r4 A. L. J. R., 28 
(7) [1918] 17 A. L. J. R., 123. ® 8) roto 17 A. LJ. R., 
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are made applicable so far as they are not inconsistent with the Act. 
Section 115 of the Code of Civil Procedure corresponding to the old 
section 622 is not excluded. Printa facte, therefcre, the revisional 
section of the Code of Civil Procedure is made applicable to suits and 
proceedings under the Tenancy Act unless there are other provisions 
of the Act which are repugnant to its application. In cases where 
it has been held that the High Court has no jurisdiction to interfere, 
reliance has been placed solely on the provisions of section 167 of the 
Act. Now section 167 bars suits and applications of the nature 
specified in the fourth schedule and it also prevents every court other 
than a revenue court from taking cognizance of any dispute or matter 
in respect of which any such suit or application might be brought or 
made. It seems to us that the present application for revision would 
not be incompetent unless it be shown that a suit or application of the 
nature of this application could be brought or made in the revenue 
court as specified in the fourth schedule. Reference has been made 
to serial No. 51 in the fourth schedule where an application for revi- 
sion under section 185 of the Act can be filed without any fixed 
period of limitation. But section 185 is expressly confined to revi- 
sions to the Board of Revenue from subordinate revenue courts. It 
does not refer to revisions from the Court of the District Judge. It 
is, therefore, impossible to suggest that any application of this nature 
could have been brought or made in the revenue court. It would 
then follow that section 167 cannot be a bar to this application. If 
the argurflent be accepted that the High Court has no revisional 
jurisdiction to interfere at all, then it was wholly futile to make 
section 115 of the Code of Civil Procedure applicable to the Act for 
no ease would then be conceivable where a revision would lie and 
section 167 would not be a bar. If the view urged on bchalf of the 
appellant wère not the correct view, then the result would be that an 
order passed by ə District Judge without jurisdiction, and howsoever 
illegal it might be, would remain final and be not open to revision 
either by the Board of Revenue or by the High Court. We do not, 
however, consider it necessary to refer this case to a larger Bench 
because it is possible to dispose of the case on different grounds. In 
the written statement the defendant had taken several pleas including 
a denial of the relation of landlord and tenant and also a plea of 
want of jurisdiction of the civil court. The Assistant Collector only 
framed one issue as to whether the relation of landlord .and tenant 
existed between the parties or not, and decided it by a summary 
sudgment. The learned District Judge was of opinion that the suit 
d not been decided in a satisfactory manner inasmuch as the first 
rt did not even take the trouble to go into the question whether 
enant had really relinquished the holding or whether the alleged 
uishment was valid. He did not even come to a definite 
g whether a surrender had been made, for before the mortgagee 
be ejected, it was necessary to find that a surrender had 
ly taken place. In view of thése defects the learned District 
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Judge has set aside the decree and remanded the case for re-trial 
after taking such additional evidence as may be tendered by the 
parties. After all, the case will be retried after both parties 
have had fuli opportunity of producing their evidence. No real 
injustice has been done to the parties. Itis nota fit case, even 
assuming that we haye power to interfere in revision, in which we 
ought to interfere. I would dismiss the appeal. 


Boys, J.—I agree with the order proposed by my learned 
brother MR. JUSTICE SULAIMAN. The appeal is from an order of 
remand passed by a District Judge under section 177 of the Tenancy 
Act on appeal from a decree of an Assistant Collector ot the first 
class. 


It has hardly been contended that an appeal lies but we are asked 
to treat the matter as an application under section 115 on the 
revisional side, It is contended for the opposite p that no 
revision lies and the contention is certainly supported by judicial 
authority. 


The relevant sections of the Tenancy Act are sections 167, 177, 


185, 193 and 196. 


We had to consider the following cases:—Damber Singh v. 
Sri Kishan Das (*), Parbhu Narain Singh v. Harbans Lal C), 
Jamna Prasad v. Karan Singh (°°), Mohammad Ehtisham Ali y 
Lalji Singh (*) and Gaj Kumar Chander v. Salamat Ali (°). 


We were also referred to Ahmad Ullah Khan v. Murli (°), 
Kesho Das v. Murat Pandey () and Zalta Prasad v. Kharga (È), 
but though a revision wasin fact entertained, the point whether a 
revision is competent was not raised in those cases. 


In Chuttan Lal v. Kankaya Lal (°), the point wag raised but 
not decided. I shall not, therefore, further refer io these .last four 
cases. 


Of the first five cases that I have mentioned it will be convenient 
to give a brief account in order to judge exactly how far they are 
apposite to the facts of the present case and ın order that it may be 
possible to form a correct estimate as to the steps by which the 
proposition may be said to have become nearly established that a 
revision does not lie. 


In Damber Singh v. Sri Kishan Das (*) RICHARDS and 
ALSTON, JJ. had before them an application in revision of an orde 
of an Assistant Collector refusing execution. The suit had be 
filed in the court of an Assistant Collector of the first class 
dismissed. The District Judge held that it should not have 
tried in a revenue court, but under tke provisions of sectio 








(1) [1910] 6 F L J.R. $ 552. (2) [1916] 14 A. L.J. R., 

6a) a 6 A. L. J R., 859. (4) lror8] 17 A L.J. R, 

5) ae A. L. J. R., 1057. (6) [1908] 5 A. L. J. RY, 1 

(7) ligt4] 12 A. L. J. R , 367 (8) [1921] 21 A. L. J. R., 
(9) Tryi2] PA. L. J. R., 478. . 
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196, 197 of the Tenancy Act entertained the appeal and decreed 
the suit. The deciee-holder applied to the Assistant Collector in 
execution. The Assistant Collector refused the application, and the 
decree-holder applied to the High Court in revision. It was held 
that a revision was barred by section 167 of the Tenancy Act; and 
reliance was placed on the words “except in the way of appeal”. 
In support of his right to apply in revision the applicant urged that 
the decree to be executed was in fact the decree of the District 
Judge. RICHARDS, J. remarked “‘ possibly his remedy was to apply 
to the District Judge for execution of the decree ”. This suggests 
at least the possibility that an application in revision might have 
been considered competent if it had been framed asa revision from 
the order of a District Judge. The actual case dealt with the revi- 
sion by the High Court of an order of an Assistant Collector, f. €, 
an order of a revenue court and can have no direct bearing on the 
case before us. The more general effect of some of the remarks 
I will consider later. 


In Parbhu Narain Singh v. Harbans Lal (') PIGGOTT and 
WALSH, JJ. had before them a revision of an order of District Judge 
under section 180 of the Tenancy Act dismissing a suit on second 
appeal from a Collector. PIGGOTT, J., after holding that in any 
event the application did not come within the narrow compass of the 
provisions of section 115 of the Civil Procedure Code, further held 
that the revision was wholly excluded by the last clause of section 
167 of the Tenancy Act; that to entertain a revision would amount 
to “ taking cognizance ” of the dispute or matter in respect of which 
the suit was brought ; and that the fact that section 115 of the Code 
of Civil Procedure is one of the sections made applicable by section 
193 of the Tenancy Act to proceedings under the Tenancy Act did 
not affect thé matter as section 193 was expressly subject to and 
could not over-ride section 167. WALSH, J. differed, holding that 
“the decision of a District Judge given by way of an appeal froma 
revenue court is a decision of the civil court and is therefore subject 
to revision ”, and further that the hearing of the revision would not 
amount to “ taking cognizance” of the dispute or matter in respect 
of which the suit was brought. 


In Jamna Prasad v. Karan Singh ©) ABDUL RAOOF, J. had 
before him acase in which an appeal had been filed under section 
77 before a District Judge from the decree of an Assistant Collector. 
e District Judge held that no appeal lay to his court from the 
ree of the Assistant Collector and returned the memorandum of 
. ABDUL Raoor, J refused to distinguish the case of Damber 
v. Sri Kishan Das (°), and following the construction of 
167 in that case held that no revision was competent. I find 
unable to appreciate why the learned Judge found himself 


tr916] 14 A. L. J. R., 284. (2) [1918] 16 A. L. J. R., 859, 
2 (3) [1909] 6 A. Le). R., 552. 
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unable to distinguish the case of Damber Singh v. Sri Kishan 
Das (*), which, as I have quoted above, was a case where the court 
was asked to revise, not the order of a District Judge, a civil court, 
but of an Assistant Collector, a revenue court. 


In Mohammad Ehtisham Ali v. Lalji Singh () TUDBALL, J. 
had before him a revision of an order of an Assistant Collector of 
the first class. The matter had not gone before a District Judge. 
TUDBALL, J. relied on Damber Singh v. Sri Kishan Das Ç), re- 
ferred to Parbiu Narain Singh v. Harbans Lal (°) and pointed 
out that WALSH, J. would apparently in the case of a revision of 
an order of an Assistant Collector have agreed that no revision was 
competent. TUDBALL, J. further relied on the words “ of the nature ” 
in section 167 and held that the nature of all revisions, whether civil, 
criminal or revenue, was alike. The learned Judge further remarked, 
and it is important to note this, that in the matter before him the 
case had not gone into the civil court at all because there had been 
no appeal whatever preferred to the District Judge, and there was 
therefore no order before him which could in any sense be deemed 
to be an order of a civil court. This again, as in the case Damder 
Singh v. Sri Ktshan Das (*), suggests at least the possibility that 
the learned Judge would have decided otherwise if he had had before 
him the order of a District Judge. He held that there could be 
no revision of the order of the Assistant Collector. Here again the 
High Court was asked to revise the order of an Assistant Collector, 
a revenue court, and the decision can have no direct bearing on the 
case before us. The more general effect of some of the remarks I 
will consider later. 


In Gaj Kumar Chander v. Salamat Ali (f) STUART and 
WALLACH, JJ. had before them a revision of an appeHate order of 
a District Judge under section 180. After rgmarking that only 
revenue courts can deal with original matters while appellate powers 
are sometimes vested in the revenue and sometimes in civil courts, 
the learned Judges held that by virtue of sections 167 and 193 “ the 
only power that the High Court has to dispose of matters covered 
by Local Act II of 1gor is given by the Act itself; and the power 
of revision is nota power which isso givento it’. They held that 
the fact that there is no inclusion of section 622 (now section 115) 
in section 193 of the Tenancy Act did not affect the question, fo 
the provisions of the Code of Civil Procedure apply to the procedu: 
in suits and other proceedings under the Rent Act so far as they 
not so inconsistent therewith. They held, therefore, that no revi 
lies. 


It will be seen that the question whether an application | 
sion lies against an order of a District Judge under section 
case before us) was only directly dealt within Jamna F. 


(1) [t909] 6 A. L. J. R., 55%, (2) ton 17 A. la J: R 
(3) [1916] 14 AVL. J. R., 281. (4) [1919] 17 Æ. L. J. R. 
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Karan Singh(’), but the decisions in Parbhu Narain Singh v. 
Harbans Lal (C) and Gaf Kumar Chander v. Salamat Ali(’), 
which were cases where a District Judge acted under section 180, 
are also analogous.. Section 177 is expressly referred in the excep- 
tion in section 185 while section 180 is not, but, whatever may þe 
the reason for the omission, it does not seem to affect the present 
question, so I will regard the two later cases as also bearing on the 
case before us where the appeal was allowed by section 177. 


In the main reliance was placed in these cases on a particular 
interpretation put on section 167 ; while any effect was denied to 
section 193 on the ground that any other interpretation would be in 

} conflict with the interpretation already put on section 167. 


I will first deal with these considerations. 


In dealing with section 167 the words “of the nature” were 
relied on by TUDBALL, J. in Mohammad Ehitsham Ali v. Lalji 
Singh (*), as showing that not only revisions by the Board under 
section 185 (Serial No. 51 of the fourth schedule) were excluded 
from the jurisdiction of revenue courts, but all revisions whether 
by civil, revenue or criminal courts. It may be that words “ of 
the nature” were used because there are some applications in 
the fourth schedule not further specified by sections (Serial Nos. 
47, 48 and 49) or by way of precaution because there might be 
found to be analogous cases inclusion of which in the sole jurisdiction 
of revenue*courts was desirable. But whatever be the reason for 
the words, I cannot believe that the legislature would have adopted 
such a vague method of including in the prohibition enacted by 
section 167 such a clearly defined class of proceeding such as revi- 
sions. Nor was it necessary to hold this to support the particular 
decision, The fact that a power of revision was conferred on the 
Board by section 185 of the Tenancy Act was sufficient to exclude 
any power of the High Court under section 115 of the Code of Civil 
Procedure which otherwise might be held to exist in virtue of section 
193 of the Tenancy Act. 


Next, the words “except in the way of appeal” were relied on in 
Damber Singh v. Sri Kishan Das(°) as showing that no revision 
lies. I will later state my view as to the real scope and intent of 
section 167 and of these words in particular as meant merely to 
make section 167 consistent with section 196 ; but, even if that view 
wrong, the words in question could at most be intended to make 
ction 167 consistent with sections 177, 180 and 196; such a form of 
ds could not rightly be used or be interpreted to enact affirm- 
ly anything in regard to revisional jurisdiction nor was it neces- 
o attribute this effect te the words in order to support the 
ar decision. It could be supported for the same reason that 
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I have already noted that the decision in Mohammad Ehtisham Ali 
v. Lalji Singh (+) could be supported. 


Further the words “take cognizance’ were relied on in Parbhu 
Narain Singh v Harbans Lal(*) by PIGGOTT, J. as excluding revi- 
sion. WALSH, J. held the contrary. I shall state later, when giving my 
own view the real scope, in my opinion, of these words. 


In more than one case the force of the argument that while 
certain sections of the Code of Civil Procedure are by section 193 
excluded, section 115 (the old section 622) is not excluded was 
repelled by holding that it was excluded as being inconsistent with 
section 167 of the Tenancy Act. The contention is of course sound, 
if in fact section 167 does really exclude revision under section 155 
of the Civil „Procedure Code; but that only brings us back to the 
main question. 

I have now considered earlier judicial authority and can find 
therein nothing that satisfies me that section 167 is any bar to this 
Court exercising revisional jurisdiction in respect of an order passed 
under section 177 of a District Judge whois undoubtedly a civil 
court. I would add that I am confirmed in my view by the absence 
of any reason for excluding the revisional jurisdiction of this Court 
in regard to a subordinate civil court, a District Judge, while allowing 
it to the Board, with one exception the reason for whichis obvious, 
in regard to subordinate revenue courts. 


I am further confirmed in my view by the fact that? when the 
legislature considered in section 193 with such meticulous care what 
provisions of the Code of Civil Procedure were to be excluded from 
importation by virtue of section 193 or were to be modified inheir 
application, it would have left the exclusion of such an important 
provision as section 115 a matter of doubtful inference.°® 


Further I note that apparently tn both theedecisions, Damdes 
Singh v. Sri Kishan Das (°) and Mohammad Ehtisham Ali v. 
Lalji Singh (*), there are remarks to which I have referred above 
when summarising those which strongly suggest the possibility at 
least that they would have been decided differently if the revision 
had been against the order of a District Judge. 


I have discussed what, in my opinion, section 167 does not enact, 
namely, that it does not affirmatively, even indirectly, prohibit 
revision of an order of a District Judge. I will now state my view, 
of what section 167 does enact, the really limited scope and inte 
of the section. 

It appears to me that the intention as expressed in section 
is that the section is only concerned with the hearing of o 
suits and applications. This view of the section was not 
before us, but it appears at the least certainly not untenable 


(1) [1918] 17 A. L. J. R., 123. (2) [1916] 14 A. L. J. R: 2 
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be in accord with the scheme of the Act. 


Before considering in detail the contents of the section, I} would 
observe that there is nothing improbable in such a section being 


confined to original suits and other original proceedings There is -> 


not the least need for any such section to contain any prohibition 
against appeals or revisions from orders of revenue courts being 
heard by other than revenue courts (except as provided). It is wholly 
unnecessary to forbid a civil court to hear a matter in appeal from 
a revenue court for the jurisdiction of civil courts ordinarily to hear 
such appeals is already confined by the laws constituting such courts 
to appeals from subordinate civil courts, and they could not under 
any circumstance touch an appeal from a revenue court, except where 
such power was expressly given. Such power is, of course, given by 
sections 177, 180 and 196. But except where such power is expressly 
given, it would be entirely impossible to suggest that a civil court 
could have any appellate power at all and therefore any prohibition. 
would be entirely superfluous. Mutatis mutandis exactly the same 
reasoning applies to revisions. No civil court could possibly entertain 
a revision of an order of a revenue court under the ordinary powers 
and laws constituting the civil courts. Therefore, there is no need 
to prohibit the exercise of such a revisional power. When we come, 
however, to original suits and proceedings the situation is wholly 
different and a prohibiting section is essential. But for such a 
section civil courts would have co-ordinate jurisdiction with revenue 
courts in very many matters. It is, therefore, necessary to prohibit 
the exercise of such jurisdiction by the civil courts, where it is 
desired to confine it to revenue courts. If I have made my meaning 
clear,"we should then expect to find in the Act a section forbidding 
the exercise ky civil courts of original jurisdiction in revenue matters 
and we should not expect to find such a section forbidding them to 


exercise appellate of revisiona]l powers as such prohibitions would be 
Superfluous. , 


I have thought it convenient to consider first what night be 
expected before considering what we actually find, thus inverting the 
usuai course ; while, of course, recognising that operative words must 
be interpreted in accordance with what has been actually said and 
that what might be éxpected can only be allowed weight in support 
r where ambiguity, if any, exists. 


I will now consider the indications to be found in the actual 
ds of the section. The section may be divided into its two 
es. In the first clause the first phrase which suggests itself for 
eration is “all suits and applications’. This phrasing is cer- 
ore appropriate to original proceedings. If it had been 
to apply to appeals and revisions, nothing would have been 
an to say soin plain language. In fact, no reference jg 
is Clause in any way whatever to appeals‘and revisions. I 
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will endeavour to show that that reference is entirely consistent with 
the view which I am now discussing. 


Tn the second clause we next find the words “shall take cogni 
zance’. In Parbhu Narain Singh v. Harbans Lal (*) PIGGOTT, 
J. held that it would be “taking cognizance” of the dispute or matter 
in which the suit was brought for a higher court to deal in revision 
with the order of a civil court (District Judge) on appeal from an 
order of a revenue court. WALSH, J. differed and held that the 
term was not appropriate to the hearing of the revision from an 
appellate order. I have no hesitation in expressing my agreement 
with WALSH, J. for it appears to me difficult to hold that the words 
“take cognizance” are not very much more appropriate to original 
proceedings and are not almost invariably applied to original pro- 
ceedings. Iam not prepared to go so far as to say that those words 
have never been applied by the legislature to appellate or revisional 
jurisdiction but I am certainly not aware of any such case, though it 


would not be difficult to quote very many instances of their applica- 


tion to original proceedings. 


The next phrase calling for comment in the second clause of 
section 167 is “except in the way of appeal as hereinafter provided”. 
It is these words which, I think, have in some way or other not very 
clear to me appeared to at least one Judge to lend support to the 
view that section 167 excluded revisional jurisdiction. So far as I 
am aware, the words were first referred to in Damber Singh v. Sri — 
Kishan. Das (°} where reliance was placed on them in a case where 
there was ‘no question of the revision of an order of a District Judge Ç 


but revision,only of an order of an Assistant Collector reusing an ‘ 
application for execution. 


In Mohammad Ehtisham Ali v. Lalji Singh(*) *the report of. 
the judgment of TUDBALL, J. shows that- when, quoting the earlies 
case, Damber singh v. Sri Kishan Das (°), the words “ except” by 
way of appeal” have been put in italics suggesting that the Jearned 
Judge was to some extent influenced by them. That again was a 
case only of a revision of an order of an Assistant Collector. I have 
suggested above when outlining those two cases that in neither of 
them was the suggested effect of the words necessary to support 
the decision. Iam unable to appreciate that the words “ except by 
way of appeal” justify any such inference at all. In the view 
I take that section 167 only applies to original proceedings, the wo 
are not superfluous or without meaning ; but, on the contrary, 
are found to be essential and of import to effect consistency be 
section 167 and section 196. But for those words it is cle 
section 167 would be making illegaleentirely the hearing of 
original proceedings in any civil court whilst section 196 
declaring, that the ee of such original proceedings i 

{i)° [1916] 347A. L. J. Rọ, 281. (2) i909 6 A. L. J. R. 
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court was not in every case to be regarded as invalid. The words, 
then, “except in the way of appeal as hereinafter provided” are 
necessary and have-a definite appropriate intention and effect if the 
view which I suggest be correct that section 167 only applies to 





























original proceedings. 


is only concerned with original proceedings. 


section 177 of the Tenancy Act. 7 


As some of these considerations were urged before us on one 
side or the other, I have thought it desirable to put them on record 
and to express my opinion thereon ; and, in fact, we cannot really 
~ reject the revision on its merits without by implication approving 
the view that a revision lies. 


I agree, however, that it is not a case in which we should refer 
the matter to a Full Bench as in the course of the hearing we have 
been satisfied that the application has no merits. I agree, therefore, 
in the order proposed by my brother. 

ORDER OF THE CouRT.—The appeal is dismissed with costs. 


Appeal dismissed. 


—_—w~" l 
= 


MUL CHAND (Decree-holder) 
VETSUS 

RAJDHAR (/udement-debtor) .* 
incial Insolvency Act (V of 1920), sections 78 and 43 (1)— 
rder of adjudication, annulment of—Limitation, extension of 
hen decree-holder entitled to, 
udgment-debtor R having been declared an insolvent, M, 
cree-holder, was allowed by the Court to sue and to execute 
the condition that the proceeds were to be deposited with 
receiver, Eventually M obtained a decree and he was enter- 

° * E, S. A. Na 1556 of 1924, 


I am, therefore, of opinion with the greatest respect for other 
decisions to the contrary, that decisions which proceeded on the 
assumption that section 167 has anything to do with appellate cr 
revisional proceedings (except to the limited extent that I have 
specified) cannot be supported. I, therefore, hold, firstly, that there 
is nothing in section -167 precluding the hearing by the High Court 
under section 115 of the Civil Procedure Code of a revision of an 
order passed by a District Judge under section 177 of the Tenancy 
Act; and, further, that it is reasonable that the High Court should 
have such power, and that to hold that it has such power is in accord 
with section 193 of the Tenancy Act ; and, secondly, that section 167 


For both these reasons I would hold that this Court has power 
to entertain a revision of an order made bya District Judge under 
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ed in the schedule of creditors under section 33 but he did not 
attempt to execute his decree, During the subsequent years, 
certain dividends were paid by the receiver jn which M shared, 
Ultimately an annulment order was passed under section 43 
(1) with the result that the remaining property re-vested in 
R. An application for execution of his decree for the balance, 
made subsequently by M, was dismissed by the lower courts 
on the grọund that M having been granted permission to sue 
and execute under section 28, cl, (2), was debarred from invok- 
ing section 78 to extend limitation. 

Held, in second appeal, that the permission to execute was 
one that was not only not acted upon but on which it was (in 
the circumstances) impossible to act and was, therefore, in- 
effectual to exclude the unfettered operation of section 78. 
Therefore the period between the adjudication and annulment 
should have been deducted from the period allowed for limi- 
tation. 


EXECUTION SECOND APPEAL from a decree of H. J. BELL ESQ., 


District Judge of Jhansi, confirming a decree of MAULVI SHAMS- 
UDDIN KHAN, Subordinate Judge. 


Kailas Nath Kaiju, for the appellant. 
The respondent was not represented. 
The judgment of the Court was delivered by 


Boys, J.—The appellant before us is the decree-holder Mul- 
chand. He is represented by Dr. Katju. ‘The respondefft Rajdhar 
is unrepresented. In this case the respondent, on the 28th of June, 
1913, was declared an insolvent on his own petition. By the adjudi- 
cation order Mulchand, the present appellant, was given permission 
to sue and to execute, but this was limited by the condition that th> 
proceeds were to be deposited with the receiver. In pursuance of 
this permission, Mulchand obtained a decree @n the 18th of Feb- 
ruary, 1914. On the roth of September, 1914, he was entered in 
the schedule of creditors under section 33; but he did not proceed 
to attempt to execute his decree, and it is indeed difficult to see how 
he could have proceeded when the property of the insolvent was 
wholly vested in the receiver. To execute the decree against the 
receiver, obtain payment of his debt, and then to re-deposit it with 
the receiver in pursuance of the conditions laid down in the order 
would have been a futile proceeding. During the subsequent year 
certain dividends were paid by the receiver in which Mulchan 
shared. The last dividend was paid on the zọth of July, 1921. 
the 30th of November, 1921, an annulment order was passed ap 
ently under section 43 (1), as a result of which, nobody h 
been specially appointed under sectien 37, the remaining p 
re-vested in the debtor Rajdhar. Onthe 7th of July, 192 
chand applied to execute his decree for the balance. His ap 
has been dismissed by both courts; both of which held that 
having been granted permissich to sue and execute under 
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clause (2) was debarred from invoking section 78 to extend limita- 
tion, that section being expressly inapplicable to a case where a party 
is permitted under section 28, clause (2) to take proceedings. With 
this finding we are unable to agree. The permission to execute was 
one that was not only not acted upon but on which it was (in the 
circumstances) impossible to act, and was, therefore, ineffectual to 
exclude the unfettered operation of section 78. We hold, therefore, 
that the period betwen the adjudication and annulment should have 
been deducted from the period allowed for limitation. 


We, therefore, set aside the orders of both the lower courts and 
remit the case to the first court for disposal according to law The 
appellant here will have his costs in the lower appellate court and 
in this Court including in this Court counsel’s fees. The costs in 
the first court will abide the result. 


Orders set aside. 


BEGAM SULTAN (Decree-holder) 
VEYSUS 
SARVI BEGAM (/udgment-debtor) .* 


Civil Procedure Code (V of 1908), section 48—Provisions of— 
Applicagion for execution of a decree—When barred under— 
Decree oblained under old Code—Effect of— Law of limitation—- 
Application of—Previous application for grant of ceritficate of 
transfer of decree—Subsequent application for execution, when 
not to be deemed to be a continuation of the former. 


A degree for sale was obtained against two sets of properties 
situated in Bulandshahr and Meerut in 1907. Before the pass- 
ing of the fima] decree on the roth August, 1908, part of the 
property situated in Meerut was auctioned and purchased by 
one SB who had not been impleaded till then. Subsequently 
SB transferred a portion of her interest in favour of a stranger 
sometime in 1918. After executing his decree in respect of 
the properties situated in Bulandshahr, the decree-holder obtain- 
ed on application, on 22nd December, 1922, a certificate of 
transfer of the decree to Meerut. When the case went to the 
Meerut court, the present application for execution was made 
on the roth January, 1923. Objection was raised by SB that 
the present application, not having been made within three 
years of the last application for execution or any step-in-aid 
of execution as against her, was barred, and further that the 











aintainable, à 

Held, that the present application was barred under the 
ovisions of section 48 of the Code of Civil Procedure. Koun- 
la v. Ishvi Singh, 7 A. L. J. R., 420, disapproved. The law 
* E. F. A. No. 42 of 1924. 


ecree being more than x2 years old, the application was not 
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of procedure and limitation applicable to an application for 
execution would be the Jaw actually in force at the time when 
the application is made. ‘The present application was undoubt- 
edly under Order 21, rule rr of the new Code and there was no 
ground for holding that section 48, which is a part of that very 
Code, is inapplicable to this application, Som Ram v. Kan- 
haiya Lal, I. L. R., 35 All., 227, Bisseswar Sonamut v. Jasoda 
Lal, I. L, R., 40 Cal., 704, Gopal Das v. Tribhuwan, I. L. R., 
45 Bom., 365 and Mahani Krishna Dayal v. Musammat Sakina 
Bibi, ı Pat. L, J., 214, followed, 

The previous application for grant of a certificate was not 
an application in the nature of an execution and therefore the 
present application for execution could not be deemed to be a 
continuation of it. Sundar Singh v. Dora Shankar, I. L. R., 
20 All., 78 and Khetpal v. Tikam Singh, I. L. R, 34 All., 396, 
referred to. 

The new Code did not in any way affect the decree-holder’s 
right to execute his decree. It had merely placed a bar of 
limıtation as to the period of time during which he could apply, 
There was no vested right in the decree-holder to wait for an 
indefinite period of time in order to apply for execution. 


EXECUTION FIRST APPEAL from a decree of PANDIT RAJESH- 
WAR SAHAI, Subordinate Judge of Meerut. 


Panna Lal, for the appellant. 
Katilas Nath Katju, for the respondent. e 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is a decree-holder’s appeal arising out of 
an execution matter. The respondents took the objection t#/er“alta 
that the application for execution was barred by the three years’ 
rule under Article 182 of the Limitation Act as well as by the 12 
years’ rule under section 48 of the Code of Civil Brocedure. 


The objection is based on the following circumstances :—A 
decree for sale was obtained against two sets of properties situated 
in Bulandshahr and Meerut in the year 1907. Before the final 
decree was passed, part of the property situated in the Meerut dis- 
trict was sold at an auction and purchased by Sarvi Begam on the 
25th of March, 1908. An order absolute under the old Code was 
passed on the roth of August, 1908. Sarvi Begam, the purchaser, 
was however not impleaded till then Subsequently Sarvi Begam 
made a gift of a portion of her interest in favour of Taimur Ali Sh 
sometime in the year 1305 Fasli corresponding to 1918. 












The decree-holder first proceeded to execute his decree in r 
of the properties situated in Bulandshahr. ‘These execution pr 
ings went on for several years and part of the decretal amou 
realised by sale of the properties situated in that district. Uliti 
on the 13th of October, 1922 the decree-holder put in an appli 
which however is not on the*record of this case, for executi 
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rather for grant of a certificate of transfer of the decree to the dis- 
trict of Meerut. On the 22nd of December, 1922 a certificate was 
granted and the decree was ordered to be transferred to the court 
of the Subordinate Judge at Meerut. When the case went to the 
Meerut court, the present application for execution was made on the 
roth of January, 1923. Objection was raised by Sarvi Begam that 
the present application, not having been made within three years of 
the last application for execution or any step-in-aid of execution as 


against her, was barred, and further that the decree being more than 


12 years old, the application was not maintainable. 


The learned Subordinate Judge has disallowed the objection so 
far as the bar of the 12 years’ rule is concerned, but has enter- 
tained the other objection and dismissed the application. 


The decree-holder comes in appeal and on her behalf it is con- 
tended that there can be no bar of three years’ rule inasmuch as 
execution proceedings were going on against persons interested in 
the other part of the mortgaged properties which were jointly liable 
for the mortgage debt. In the view which we have taken of the 
other point it is not necessary to go into this matter. 


It is clear to us that the present application is barred under the 
provisions of section 48 of the Code of Civil Procedure. The learned 
Subordinate Judge, who disallowed the objection, relied on the case 
of Kounstlla v. [shri Singh (°). That case was certainly in favour 
of the vigw which he took but for reasons which we proceed to 
mention, that authority is now no longer binding on us. 


It cannot be doubted that although the decree was passed ata 
time when the old Code of Civil Procedure was in force, the appli- 
cation for execution of it is made at a time when the new Code is 
in force. Phe law of procedure and limitation applicable to an 
application for exqcution would be the law actually in force at the 
time when the application is made. This application is undoubtedly 
under Order 21, rule 11 of the new Code and there seems to be no 
good ground for holding that section 48, which is a part of that very 
Code, is inapplicable to this application. 


The argument on behalf of the appellant is that as the decree 
was passed under the old Code the decree-holder acquired a vested 
tight to apply for execution and that inasmuch as under the old Code 
there was no such bar of 12 years, his right is in no way affected 
the coming into force of the new Code. This contention cannot 
accepted. The new Code did not in any way affect his right 
xecute the decree which he had obtained. It has in no way 
led his right; it has merely placed a bar of limitation as to 
period of time during*which he can apply. There was no 
right in the decree-holder to wait for an indefinite period of 
n, order to apply for execution. The learned Judges who 
d the case above mentioned were led away by the supposition 

, (1) [r910] 7 A. ET R., 420 
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that the decree-holder acquires a vested right not only to apply for 
execution but also in the period within which he can apply. Their 
attention was rot drawn toan earlier case of this Court reported in 
the same volume at page 33 where a Bench of this Court pointed 
out at page 43 that the law of limitation applicable toa suit or 
proceeding is the law in force at the date of the institution of the 
suit or proceeding unless there is a distinct provision to the contrary. 
This view was affirmed by their Lordships of the Privy Council in 
a case between the same parties reported in Soni Ram v. Kanhatya 
‘Lai (*). Their Lordships accepted the view expressed by this 
Court and held that the law of limitation applicable to a suit or pro- 
ceeding is the law in force at the date of the institution of the suit 
or proceeding unless there is a distinct provision to the contrary. 
In view of this authoritative pronouncement we are no longer bound 
by the views expressed in the case of Kounsilla v. Ishri Singh (?). 
We may further point out that this view has been accepted by the 
High Courts at Calcutta, Bombay and Patna wide :—Bisseswar 
Sonamut v. Jasoda Lal (°). Gopal Das v. Tribhuwan (*) and 
Mahani Krishna Dayal v. Musammat Sakina Bibi (°). 


The next argument advanced on behalf of the appellant is that 
the present application is not a fresh application for execution 
at all but that it ıs really a continuation of the execution proceedings 
which had been started by the application of the 13th of October, 
1922, and inasmuch as that application was within 12 ears, the 
present application being a mere continuation of it is not barred. 
Ibis argument also has no force. The previous application for grant 
of a certificate was not an application in the nature of an execution 
and therefore the present application for execution cannot be deemed 
to be a continuation ofit. The execution proceedings, pending in 
the Bulandshahr district related to property situated in that district 
and could not relate to the property in the Meerut district. The 
prayer in the present application is for sale of other properties situat- 
ed in Meerut. That such an application for execution is not a 
continuation of the original application for grant of certificate ot trans- 
fer is well settled by the authorties of this Court. We may refer 
in this connection to the cases ot Sundar Singh vy. Doru Shankar (°) 
and Khetpal v Tikam Singh ("), 


We accordingly affirm the decree of the court below and dismiss 
this appeal with costs. 


Appeal dismiss 
(1) [1913] I. L. R., 35 All, 227. (2) [i1910] I. L. R., 32 Al., 4 
(3) [1913] I. L. R., 40 Cal., 704. (4) [1920] 1. L. R., 45 Bom. 
(5) [1916] 1 Pat. L. J., 214. (6) [1898] I. L. R., 20 All., 


(7) [1912] I. L. R., 34 All, 396. 








l 


t 
VOL. XXIII.] "HIGH COURT 981 
KISHAN DEI (Defendant). CIVIL 
VEVSUS 1935 
SHEO PALTAN (Plaintiff) .* July. 


ee 


Hindu Law—Marriage in ‘ Karao’ form among Ahirs—Recognition S 
; ; ; ULAIMAN, J. 
of, as valid marriage by custom— Presumption as to approval by DANIELS, J; 
caste—Whether an approved form of marriage—Effect of, on l 
rule of succession as to stridhan property. 


The property in dispute was the stridhan property of one M, 
a widow who was married in the karao form to plaintiff’s 
brother PR, It was common ground between the parties, who 
were Ahirs, that in this caste the mafriage of widows in the 
karao form was recognized and constituted a valid marriage., 
PR and M having died without leaving any issue, plaintiff 
claimed the said property on the ground that '‘ except where 
the marriage is in a disapproved form, the stridhan is inherited, 
in the absence of issue, by the husband and his sapindas”’, 
The defendant, who was the wife of M’s brother, contended 
thas ‘tas the marriage was not in an approved form, the stri- 
dhan went to the wife’s relations and not to those of her hus- 
band”. Held, that when a particular form of marriage is 
recognized by custom, it is to be presumed that the caste 
approves of it and no social censure attaches to it, unless the 
contrary ig established. The burden lies on the person who 
asserts the contrary. Inasmuch as, in the present case, there 
was no evidence of any kind that a karao marriage was regarded 
by the Ahir caste with disapprobation and generally censured, 
‘the defendant had failed to discharge the burden that lay on 
her. It must, therefore, be assumed that the marriage was in 
one of the approved forms, and that the plaintiff was the heir 
to M’s stridhgn. Jagannath Prasad Gupta v, Ranjit Singh, 
I. L. R., 25 Cal., 354, S. Authikesavullu Chetity v. S. Ramanu- 
jam Chetty, I. L. R, 32 Mad., s12, Gabrielnathasuami v. 
Valliamınai Ammal, 53 I, C., 423, Bhaont v. Maharaj Singh, 
I.L. R.. 3 All, 738, Moosa Haji Joonas v. Haji Abdul Rahim, 
I, L. R., 30 Bom., 197 and Hira v. Hansji Pema, I, L. R., 37 
Bom., 295, referred to and explained. 


[Per Danizus, J.—The different forms of marriage enumerat- 
ed by Manu relate to different stages of social progress and 
their antiquity is in inverse ratio to tbe order in which they 
are mentioned. ‘To identify modern forms of marriage, śuch as 
those proposed by Dr. Gaut’s Marriage Bill or allowed by the 
Hindu Widows Remarriage Act, with the primitive and obsolete 
form known as Gandharba, would be historically unsound and 
socially reactionary. ] ° 


Per SULAIMAN, J.—The rule of succession ought to vary 
according as the marriage is not or is blameworthy. ] 
* F, A. F. O. No. 17% 0f 1924. 
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First APPEAL from an order of G. O. ALLEN ESQ., District 
Jduge of Saharanpur. 


Kailas Nath Kaiju and Saila Nath Mukerji, for the appellant. 
Peary Lal Banerji, for the respondent. 
The following judgments were delivered :— 


_ SULAIMAN, J.—-This is a defendant's appeal arising out of.å suit 
for’ recovéry of possession. The plaintiff had a brother Paltu who 
died.some .six years ago. He married a woman named Musammat 
Mano and executed a deed, dated the 29th of January, 1904, under 
which he stated that he had installed her in his house (apne ghar 
men baitha lia hai) and made a will that after his death she would 
inherit the whole estate and that-his brothers would have no right. 
There was a further provision that if He were not to keep her, he 
would pay her R's. 10 a month regularly. In his lifetime, however, 
he executéd a deed of gift, dated the 29th of April, 1917, under which 
he transferred the property in dispute to Musammat Mano. The 
validity of this deed is accepted by the plaintiff and he admits that 
the property thereafter.became the s/ridkan property of Musammat 
Mano. Paltu died in 1919, and it wasa part of the plaintiff's case 
that after his death there was an agreement between him and Mu- 
sammat Manoas well'as some other relations that she would remain in 
possession of the property for her life and after her death the plaintiff 
and his brother would get it. Apart from this agreement the plaint- 
iff claimed to be the heir of Musammat Mano who died “on the 16th 
of April, 1921 leaving no issue. The defendant is the mother of 
Anand Prakash, who was the son of Nathu Singh, a brother of 
Musammat Mano. The defendant denied tbat the plaintiff wa8 Mu- 
sammat Mano’s heir, and pleaded that she having .been married in 
karao form, her heirs were her relations in the paternaf line. It was 
further pleaded ‘that before her death she had executed a will, dated 
the r4th- of April, 1921 under which she had bequeathed the pro 
perty in favour of Anand Prakash. ` 
_ The court of first instance found that the alleged agreement was 
not established. It found that the marriage of Musammat Mano had 
been a widow remarriage in the karao form. It came to the con- 
clusion that her marriage could not be said to have been in the 


Brahma form and that therefore the plaintiff was not her heir. It, 


therefore, dismissed the suit considering it unnecessary to go intd 
the question of the alleged will. On appeal the learned District 
Judge has affirmed the finding that the agreement has not been 
established and has also affirmed the finding that Musammat Mano’s 
martiage had been in the karao form. He, however, came to the 
conclusion that it must be presumed that her marriage was in the 
Brahma form and that therefore the plaintiff was the legal heir. He 
has accordingly remanded the case in order that the other issues may 
be disposed of. ` i 
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The argument of Dr. Katju on behalf of the appellant may be 
‘summarised -as follows :—It is an essential feature of the Brahma 
form of marriage that there should be a gift by the father or other 
legal guardian of the girl and that as on the first marriage she passes 
-into anew gotra, her paternal relations have no’ longer any right 
left to give her awaya second time. His contention, therefore,’is 
that a widow remarriage can never be a Brahma form of’*marnriage. 
He argues that unless the plaintiff establishes that the marriage was 
in one of the four approved forms, he cannot succeed. He contends 
that a arao form of marriage does not come within the definition of 
any of the first four forms and that infact about the time when the 
Mitakshara was written, remarriages were obsolete and therefore not 
in contemplation. 

_ On the other band, the argument of Mr. Peary Lal Banerji, on 
behalf of the respondent, is that no ceremonies are absolutely 
essential for the validity of a marriage and that if a remarriage is 
allowed by custom, the wife has the same rights and status asa 
maiden who has been married. In order to show that in every case, 
no matter to which caste the parties belong, there is a strong pre- 
sumption that the marriage was in the Brahma form, he relies on 
the ‘cases of Jagannath Prasad Gupta v. Ranjit Singh Ç), S. 
Authikesavullu Chetty v. Ramanujam Chetty. (*) and Gabrielnatha- 
swami v. Valliammat Ammal (°). He has gone further and ‘urged 
that nowadays only two forms exist, namely, Brahina and Asura and 
that if it is not shown that the marriage was in the Asura form, the 
irresistible conclusion is that it was in the Brahma form. He has 
F — out that the findings of the courts below being that no price 

paid, the marriage could not have been in the Asura form. 


The rule *of succession to s/ridhan property left by a woman 
arried in arao farm ought, in the first instance, to be determined 
vith reference to the particular custom of the caste. Where the 
ncidents of this custom can be traced, they will have to be given 
he force of law. The difficulty arises in a case where no particular 
ustom as to inheritance to stvidhan is established. 


The rule of succession to stvtdhan is stated by Viynaneswara i in 
foe Mitakshara as follows :— 


‘“ Of a woman dying without issue, as before stated, and who 
had become a wife by any of the four modes of marriage 
denominated Brahma, Daiva, Arsba and Prajapatya, the pro- 
perty, as before described, belonged in the first place to her 
husband. On failure of him, it goes to his nearest sapindas, 
But, in the other forms of marriage called Asura, Gandharba, 
Rakshasa ard Paisacha, the property of a childless woman 
goes to her parents, that is, to her father and mother. The 
succession devolves feats (and the reason has been before 

1) IL. R., 25 Cah, 354 at 365. 
2) h 9) È E Ry ga pat S12. - 

e (3) [1918] 53 In. C., 42 
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CIVIL explained) on the mother, who is virtually exhibited (first) in 
B the elliptical phrase ptirigami, implying ‘goes’ (gachchhait) to 
AS both parents (pitaraw), that is, tothe mother and to the father, 
KISHAN DEI On failure of them, their next-of-kin take the succession.” 
ae This passage is a commentary on the text of Yajnavalkya which 1s 


u 





PALTAN. as follows: 

“The property of a childless woman married in one of the 
four forms denominated Biahma, etc., goes to her husband; but 
if she leave progeny, it will go to her (daughter’s) daughters: 
and in other forms of marriage (as the Asura, etc.) it goes to 
her father (and mother on failure of her own issue)”. 


Now if it were possible to say that the karao form of marriage 
is identical with any of the eight forms mentioned above, there 
would be no difficulty in deciding which rule of succession should 
prevail. The difficulty arises when the customary form of marriage 
‘is not identical with any of those forms. 


Now if we examine the definitions of the various forms of 
marriage, we will find that the classification into eight forms was not 
logically exhaustive. It is possible to conceive of a form of marriage 
which ıs a mixture and is not strictly identical with any of these 
eight forms. The Hindu law recognises custom as a matter of 
paramount importance, and custom, if it is established, can over-ride 
the written law. Itis, therefore, manifest that we may have cus- 
tomary forms of marriage which are perfectly valid and which do 
not strictly come within the definitions of any of these eight forms. 
In a vast country like India with so many castes living in so many 
different places, multifarious forms of marriage allowed by. cystom 
can and have come into existence It would, therefore, be inappro- 
priate to put them in any of these eight categories. e 


Similarly there may be statutory forms, ¢.g., marriage under the 
Widows Remarriage Act which also may be difficult to class under 
any of the above forms. 


Iam, therefore, not prepared to accept the contention of the 
learned advocate for the appellant that a widow remarriage can never 
be deemed to be in the Brahma form. Nor am I prepared to 
accept the argument of the learned advocate for the respondent that 
only two forms, Brahma and Asura, are now in existence and the 
rest are obsolete. When customary forms of marriage are allowed « 
they may be (provided such is the custom) ‘in any one of the eight 
forms, or an approach to any one of them. Ido not think it is 
correct to say that unless it be shown that the customary marriage 
was in the Asura form, it must always be conclusively pregumed 
that it was in the Brahma form. In my opinion when the parti- 
culars of a customary form of marriage are known then the question 
of the presumption that it was in the Brahma form becomes dË very 
little importance. That presumption substantially arises only wher 
all that is known is that a marfiage did take place. In such cases th 
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presumption is that the marriage was in the Brahma form no matter CIVIL 
what the caste of the parties be. But when the incidents and the cee 
circumstances attending the customary form of marriage are known, — 
the presumption can'no longer be applied andthe court must find KISHAN DEI 
of what form it is. When facts are proved, the question of what ERTO 
form the marriage is becomes a question of law PALTAN. 


It is true that the basic principle underlying the first four forms Sulaiman, J. 

of marriage as well asthe fifth form is the gift of the girl by her 
father or other lawful guardian. The Asura form is distinguished 
from the first four forms because of the pecuniary consideration. On 
the other hand, the last three forms of marriage do not contemplate 
any formal gift by the guardian though in the case of Gandharba 
marriage the choice by the girl may be followed by the ordinary 
celemonies. 


When remarriage is allowed by the custom of a caste, sucha 
marriage may not have any disapprobation attending to it. On the 
other hand, even among castes which allow the validity of remar- 
riages, such marriages may be regarded as not a praiseworthy and 
superior form but a blameworthy and inferior form of marriage. In 
my opinion the rule of succession ought to vary according as the 
marriage is not or is blameworthy. For instance if a virgin widow 
has not passed out of her parent’s family and is still under its control, 
and her parents or other legal guardians in pursuance of the caste 
custom wħich allows such marriages give her away in marriage a 
second time as if she were a maiden, the marriage though a widow 
marriage would undoubtedly be in the Brahma form if there is no 
social censure attaching to it. On the other hand, ifa widow, who 
is not a virgin, herself enters into a matrimonial alliance in a form 
considered Blameworthy by the caste, though recognised by custom 
as valid, and therg is no gift of her by her legal guardians, it may be 
difficult to see any analogy between such a marriage and the Brahma 
form of marriage even though there be no consideration paid to her 
guardians. It may rather be an approach to the Gandharba form 
where the marriage takes place with the mutual desire of the parties. 
In this latter case, it would be of an inferior form, particularly when 
such a marriage is looked down upon by the caste people; but if 
such a marriage is not considered the least blameworthy, it would be 
_deemed to be of the Brahma form. 


The learned advocate for the respondent has referred us to the case 
of Bhaont v. Maharaj Singh (*) where it was remarked that the 
Gandharba form, which was nothing more or less than concubinage, had 
become obsolete as a form of marriage giving the status of wife and 
making the offspring legitifhate. What the learned Judges meant 
was that in the absence of any custom to that effect such a marriage 
was rot valid in law. They could not have meant to lay down that 
Gandharba marriages were wholly non-existent, and cannot be re- 
cognised eveneif they are allowed by custom. 

(1) IL L. R. 3 AlL, 738. 
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That the quality of marriage is also a consideration is apparent 
from a curious case which came up before the Bombay High Court, 
namely, that of Moosa Haji Joonas v. Haji Abdul Rahint(*). In that 
case the parties to fhe marriage were Cutchi Memons who performed 
their marriages in accordance with the Muhammadan law but who un- 
der a special custom were governed by the Hindu Law of inheritance 
and succession. The marriage obviously was not in any of the Hindu 
forms of marriage and yet the learned Judges of the Bombay High 
Court held that, inasmuch as the particular marriage was in the 
highest form of union known to Cutchi Memons and was free from 
all that was reprehensible and that could call for censure, it cor- 
responded with the four approved kinds of marriage under the 
Hindu system and was distinguishable from the four disapproved. 
They accordingly held that the rule of devolution was the one applied 
to marriages of the approved form. 

Even in the case of Hira vy. Hansfi Pema(?) where a remarriage 
of a divorced Koli woman was held to be of the Brahma form, the 
learned Judges remarked: “ Admittedly remarriage between parties 
of the Koli caste is valid, and there is nothing before us to suggest 
that the people of that caste regard it with any soctal censure or 
disapproval. This seems to us to be a capital consideration: when 
we are administering a system of jurisprudence where established 
custom play such an important part as it does in Hindu Law ”. 


Similarly, in the case reported in S. Authikesavull# Chetty v. 
Ramanujam Chetty(*) though it was held that “In the absence 
of any proof to the contrary the marriage must be presumed to 
be in one of the approved froms’’, the learned Judges remarked 
that the presumption of Hindu Law must be applied only with some 
caution to marriage among the (Kararais) “ caste. ?..The case, 
therefore, has to be decided upon the evidence gjven by the parties 
without the aid of any presumption in favour of either side.” 


The question unfortunately arises before us in the abstract foim 
whether the widow remarriage in the arao form is a Brahma form 
of marriage or not. The plaintiff led evidence to prove that Mst. 
Mano was a virgin maiden and that she was married in the Brahma 
form and the ceremony of going round the seven steps was also 
performed. Onthe other hand, the defendant led evidence to show 
that she was a widow and that there was no phera ceremony and.’ 
no worship at all and in fact some price was paid for the marriage. 
Though the courts below have rejected the plaintiff's evidence that 
she was a virgin maiden and have accepted the defendant’s evidence 
that she had been a widow, they have not thought it necessary to 
find in detail the actual ceremonies, ff any, which took place, nor 
have they found whether a Aavao form of marriage is considered an 


(1) [1905] I L. R., 30 Bom., 197. ao 
(2) [1912] I. L. R., 37 Bom., 295. 
(3) 


1909] L L. R., 32 Mad., 512. r 
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inferior form of marriage and regarded with disapprobation or not. 
They have, however, found that no price was in fact paid. 


It seems to me that one of the important questions which can 
enable us to determine whether the marriage is in an approved or 
disapproved form has been left unanswered. I have, therefore, 
thought it essential to examine for myself the evidence of both 
parties. l 

I find that out of the ten witnesses produced by the plaintiff, only 
four speak of Mst. Mano’s marriage. They, however, go so far as 
to deny that it was inthe Aarao form. In cross-examination they 
were not questioned as to whether Aarao marriages are regarded with 
disapprobation by the caste. Out of the fourteen witnesses examined 
by the defendant five speak of her marriage. They say that-she 
was a widow and was married in the 4urao form without any péera 
ceremony. They donot goon to state a %arao marriage, though 
recognised by custom as legal,is considered by the Ahir caste an 
inferior form of marriage and is not looked upon with approbation. 


When a particular form of marriage is recognised by custom, it 
is to be presumed that the caste approves of it and no social censure 
attaches to it, unless the contrary 1s established. The burden lies 
on the person who asserts the contrary. In the present case when 
there is no evidence of any kind that a Åarao marriage is regarded 
by the Ahir caste with disapprobation and generally censured, I must 
hold that the defendant has failed to discharge the burden that lay 
on her. It must, therefore, be assumed that the marriage was in 
one of the approved forms, and the plaintiff is the heir to her 
strsighan. would on this ground uphold the order of the District 
Judge. 

DANIELS, J.—The property in dispute in this case was the 
stridhan property of Musammat Mano now dead. Musammat Mano 
was a widow and was married by karao marriage to Paltu Ram. 
The parties are Ahirs and it is common ground that in this caste 
the marriage of widows in the 4arao form is recognised and consti- 
tutes valid marriage. It is, therefore, unnecessary to go into the 
question what formalities are necessary or were observed in this form 
of marriage. Paltu Ram made a gift of the property in suit to 
Musammat Mano in 19r7. Paltu Ram died in 1919. Musammat Mano 
died in 1921. The plaintiff Sheo Paltanis Paltu Ram's brother, 
and his claim, so far as it is now in controversy, rests on the ground 
that except where the marriage is in a disapproved form, the strtdhan 
is inherited in the absence of issue by the husband and his sapindas 
The original defendant was Anand Prakash, a nephew (brother’ s 
son) ‘of Musammat Mano. H¢ died during the suit and was succeed- 
ed by his mother, Musammat Kishan Dei. Her defence, so far as 
it is now material, is twofold. She alleges that Musammat Mano 
executed a will in favour of her son, and she asserts the marriage 
was not jn an approved form and tbat in consequence even on an 
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intestacy, the ststdkan goes to the wife’s relations and not to those 
of her husband. The question of the will remains to be tried. The 
Subordinate Judge held that the plaintiff had failed to prove that 
the marriage was in the Brahma form, the only approved form now 
surviving ; he wa, therefore, not a possible heir even in the absence 
of a will and had no cause of action for the suit. The suit was 
accordingly dismissed. The learned District Judge holds that there 
is a presumption that every valid marriage is in an approved form 
and that the defendant had failed to rebut that presumption. It was 
not suggested before the District Judge that the marriage could be 
included in either of the four recognised disapproved forms, viz., 
Asura, Gandharba, Rakshasa and Paisacha. The learned District 
Judge, therefore, held the marriage to be in an approved form and 
plaintiff to be entitled to succeed in the absence ofa will. He, 
therefore, remanded the case for decision on the merits. Against 
that order the present appeal has been filed. 


In this Court the defendant-appellant relies on the description of 
a Brahma marriage given by Manu as being “ the gift of a daughter, 
clad only in a single robe, toa man learned in the Veda, whom her 
father voluntarily invites and respectfully receives’. He argues 
that a giving by the father is an essential part of this definition, and 
that it is entirely inapplicable to the marriage of a widow where 
there is no giving by the father and she herself is a principal in the 
transaction. As the girl passed into another gotra by her marriage, 
only a virgin could be married in this form. The plaintiff-fespondent 
relies on the line of reasoning adopted by the District Judge, and 
argues further that a Brahma marriage cannot be limited by the 
narrow terms of Manu's definition which has long become obsoltte. 
The requirement that the husband shall be learned in the Veda 
shows how archaic the description is. As the other fofms became 
obsolete the conception ofa Brahma marriage widened so as to 
include all valid marriages with the exception of the Asura, the 
only disapproved form which still survives, and any valid marriage 
which is not in the Asura form will necessarily be treated asa 
Brahma marriage. 


Now it is obvious that we are dealing -here with a state of things 
not contemplated by Manu or Vijnaneshwara. In no respect has 
Hindu society changed and progressed more since the laws of Manu 
than in its conception of marriage. Six of the eight forms mentioned 
by him have wholly disappeared. It is probable that in very early 
times widow remarriage was allowable, but at the era of the. 
Mitakshara, and even at the earlier period when the Manava dharma- 
shastra received its final form, it had long ceased to be recognised. 
They do not therefore provide for it, and though they do emphati- 
cally assert the binding force of custom, they say nothing as to the 
class in which marriages recognised as valid by castom shall fall’ 


Nevertheless some progresg has been made in adapting the law 
to modern social conditions, and we ought in dealing with this case 
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to apply the same principles which have already obtained recognition 
from the courts. The leading principle is that a marriage is presumed 
to be in an approved form unless it is shown to be in a disapproved 
form. This is a reasonable principle and is not contradicted by any- 
thing in the Hindu texts. Ifa marriage is valid at all, the natural 
presumption is that itis valid in all respects and carries the full 
privileges and obligations of an approved marriage, and the burden 
of proving that its results fall short of this is on the person who 
asserts it. 

The presumption in favour of a marriage being in an approved 
form is supported by numerous authorities, commencing with Thakoor 
Deyhee v. Rat Baluk Ram (*) and including Jagannath Prasad 
Gupta v. Ranjit Singh `C), S. Authikesavullu Chetty v. S. 
Ramanujam Chetiy ©), Muthan Chetty v. Ramaswamy Chetty (*) 
and several Bombay cases In Hira v. Hansji Pema (°) the marriage 
ofa divorced woman of the Kol caste was treated as being in 
an approved form. This is a strong authority against the view that 
only the marriage of a virgin can be treated as approved. The 
same principle has been applied in Moosa Haji Joonas v. Hafi 
Abdul Rahim (°) to a marriage which, being between persons who 
were only partly governed by Hindu law, was admittedly not strictly 
in any form contemplated by Manu, and there seems no reason why 
it should not equally apply to marriages which derive their validity 
from custom. The binding force of custom among Hindus has been 
clearly lai down in the Shastras, and it would be superfluous to 
cite texts or other authorities in support of it. 


A suggestion was made in the course of argument in this Court 
thata karao marriage, being contracted by the consent of the parties, 
should be identified with the Gandharba form of marriage mentioned 
by Manu. No such suggestion was made in the court below, and 
it cannot be too strongly repudiated. As Mayne points out in his 
Hindu Law, Chapter IV, the different forms of marriage enumerated 
by Manu relate to different stages of social progress and their 
antiquity is in inverse ratioto the order in which they are mentioned. 
Gandharba is one of the three most primitive, and is really nothing 
more than the unregulated indulgence of lust. As was pointed out 
in Bkaoni v. Maharaj Singh ('), no ceremonies were necessary (I 
am aware that the Madras High Court has differed, but the Allahabad 
view is historically the more correct), and as such was allowable to 
soldiers, to whom much was allowed which would not be tolerated 
in ordinary citizens. To identify modern forms of marriage, such as 
those proposed by Dr. Gaur’s Marriage Bill or allowed by the Hindu 
Widows Remarriage Act, with this primitive and obsolete form would 
be historically unsound and Socially reactionary To quote Mayne 

(1) [1866] 11 M. I. A., 139. (2) [1897] I. L. R., 25 Cal, 354at 365. 
(3) se I. L. R., 32 Mad., 512. (4) [1906] 16 M. L. J., 550. 


LLR, eae 295. (6) [1905] I. L. R., 30 Bom., 197. 
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(5) [1912 
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again, ‘‘This form belongs to a time when the notion of marriage 
involved no notion of permanence or exclusiveness. Its definition 
implies nothing more than fornication It is difficult to see how 
such a connection could be treated at present as constituting a 


marriage, with the incidents and results of such a union” (P. 100, 
Eighth edition). 


The view taken by the learned Judge is, therefore, in my 
opinion, correct, and I would dismiss this appeal with costs including 
fees. 


BY THE COURT.—This appeal is dismissed with costs including 
fees on the higher scale. 


Appeal dismissed. 


RAM HARAKH PATHAK 
VETSUS 
EMPEROR.* 


Indian Penal Code, section 30—Documient purporting to create legal 
right in immovable property—When amounting to ‘ valuable 
security ”— Destruction of—Intent to cause damage or injury 


not proved—Penal Code, section 477— Conviction under, when 
cannot be maintained. 


The use of the words “ whichis ” or ‘' purports *to be” in 
section 30 of the Indian Penal Code indicates that a document, 
which, upon cerlain evidence being given, may be held to be 
invalid but on the face of it creates, or purports to create a 
right in immovable property, although a decree could not be 
passed upon the document, is contemplated withi® the purview 
of that section. 

Where with a view to arriving at a céOmpromise appellant 
executed a patta purporting to create a legal right in the other 
party in the landin dispute and although the land comprised 
in the said patta belonged to a family of six, it was signed by 
the appellant and the respondent only as representing the 
family, held, that the document came within the definition of 
valuable security in section 30, 

Where the appellant was convicted under section 477 of the 
Penal Code for destroying the patta but the prosecution failed 
to prove that the act was done with intent to cause damage or 
injury, held, that the act may have beena very foolish act but 
the conviction under section 477 could not be maintained. 


Emperor v. Jawahir Thukur, I. L., R., 38 All, 430 and G. S. 
Ramaswami Ayyar v. King Emperor, T. L. R., 41 Mads, 58ọ, 
distinguished. 

CRIMINAL APPEAL from an order of BABU PARTAP SINGH, 
Additional Sessions Judge of Basti. 


* Crim., App» No. 435 of 1925. 
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N. C. Vatsh, for the appellant. 
Sankar Saran (Government Pleader), for the Crown. 
The following judgment was delivered by 


BANERJI, J.—The appellant has been convicted by the Additional 
Sessions Judge of Basti under section 477, I. P. C. and sentenced 
to 24 years’ rigorous imprisonment. 


The charge against him is that he destroyed a patta which he 
and Sheo Agyan had executed in favour of Sheobalak, son of Jagai, 
on the 11th of February, 1925. 


It appears that there was a suit filed in the court of the Munsif 
of Basti by the accused and some others against Jagai for a declar- 
ation that certain land was -their Ahudkashkt. Jagai defended the 
suit on the ground that the land was his occupancy tenancy. Jagai 
was referred by the Munsif under the provisions of section 202 of 
the Tenancy Act to the Revenue Court to get his status gua this 
land declared. In the meantime a riot took place in the village, and 
he, the appellant, and several others were prosecuted for offences of 
rioting and hurt. While that case was pending, a patta (together 
with a kabuliat) was executed on the rstof October, 1924 in favour 
of Sheobalak, son of Jagai, relating to the land which was in dispute 
in the court of the Munsif. This patta along with many others were 
executed the same day, and this patta was kept with Thakur Ans- 
man Singh, vakil, at whose house they were executed, on condition 
that the entire litigation, both civil and criminal, was to be compro- 
mised after which the patta would be registered, and Thakur Ansman 
Singh was to hand over the patta to the adversary of the party that 
didenot carry out the terms of the compromise. The land comprised 
in the patta belonged to a family of six, of which Ram Harakh and 
Sheo Agyarr were members, and the patta although written on be- 
half of all the members of the family, was only signed hy Ram 
Harakh and Sheobalak. 


After this Jagai confessed judgment in the civil case and a decree 
was recorded by the Munsif against him. It appears that an attempt 
was made to compromise the riot case, but the Trying Magistrate 
did not allow the case to be compromised. The result was that Ram 
Harakh and others were convicted and sentenced to substantial fines. 
Ram Harakh refused to register the patta and thereupon Jagai insti- 
tuted a suit to set aside the “ confession decree ” on the ground of 
fraud. This suit was instituted on the 18th of November, 1924 
against all six members of the family whose names appear in the 
first part of the patta, praying that the patta be registered. On the 
4th of January, 1925 a written statement was filed by Ram Harakh 
and Sheo Agyan in that suitandthe averments of fact with refer- 
ence to’this patta were not traversed by these two persons. Various 
legal pleas were taken as to the validity of the patta, but, as I have 
stated, there is no controversy as to what was written in“ the 
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patta. It appears that on the 11th of February the clerk of Ansman 
Singh gave this patta to Jagai, and Ram Harakh and Jagai had 
a dispute as to the possession of this document, the result of 
which was that a portion of it was leftın possession of Jagai, and 
another portion in that of the accused Ram Harakh. These are the 
main facts upon which the charge has been framed against Ram 
Harakh. Jagai has in court given details which are at variance with 
those given by him in the first report, but there can be co doubt, 
whether the account given by Jagai in the first report is correct or 
whether the account now given by him is correct, that the patta was 
torn in a struggle between Jagaiand Ram MHarakh, and that it is 
proved beyond all doubt, and that the account given of it by Balramji, 
to whom Jagai made a statement immediately after the occurrence, 
is substantially correct. The points for consideration in this case 
are :— 


(1) whether the document was or was not a valuable security, 
and (2) whether Ram Harakh destroyed the document with intent 
to cause damage or injury to Jagai. 


It has been argued by the learned counsel for the appellant that 
this document was not a valuable security, inasmuch as the document 
purports to have been executed by six persons, but that two only 
signed the document, and that therefore it was not a document which 
could be said to be a valuable security within the meaning of section 
30 of the Indian Penal Code. Iam, however, of opinion that the - 
document comes within the definition of valuable security in section 
30. That document purports to create a legal right in Sheobalak in 
the land referred to therein. , The use of the words “which is’ or 
“purports to be” in section 30 of the Indian Penal Code to my mind 
indicates that a document, which, upon certain evidence being given, 
may be held to be invalid but on the face of it creates, or purports 
to create a right in immovable property, although®a decree could not 
be passed upon the document, is contemplated within the purview of 
that section. Had it not been so, any forged document, if the for- 
gery was admitted, or any document which was not executed or 
stamped according to law and on which no decree could be passed by 
a civil court, could not be called a valuable security. In this case we 
have not the written statement in the civil suit of the other four 
members of the family. Ifthe two persons, namely, Ram Harakh 
and Sheo Agyan had signed the document as representing the family, 
there was nothing illegal in that. Reference has been made to the 
cases of Emperor v. Jawahir Thakur (*) and G. S Ramaswamt 
Ayyar v. King-Emperor (°), by the Government Pleader. I do not 
think that these cases have any bearing on, the point before me. 
They are clearly distinguishable. ~° 


With regard to the next point, I am of opinion that the pyosecu- 
tion has not been able to show that the act of Ram MHarakh in 


(1) [1916] I. L. R., 38 Al, 438 (2) [1917] I. L. R., 41 Mad., 589. 
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destrdying the patta was done with the intention of causing any CRIMINAL 
damage or injury to Jagai. The facts as set out in the plaint ibis 
of Jagai in the civil suit are admitted by the accused. It is —— 
admitted that the patta only bore the signature of Ram Harakh and ee 
Sheo Agyan. There is no controversy on any point regarding the PATHAK 
facts, and I do not see how it could be said that Ram Harakh in any v. 
way intended to cause damage or injury to Jagai, and, in the absence PME EROR: 
of any such intention, the charge under section 477 of the Indian Banini J: 
Penal Code fails. I am, therefore, of opinion that the actof Ram 

Harakh was not proved by the prosecution to have been with intent 

to cause damage or injury. The act of destroying the patta may 

have been a very foolish act, but I am of opinion that the conviction 

of Ram Harakh under section 477 of the Indian Penal Code cannot 

be maintained. J, therefore, set aside the conviction and sentence of 

Ram Harakh. He need not surrender to his bail. 


Conviction set aside. 


MAKUNDI SINGH AND ANOTHER (Defendants) 
Versus 
PARBHU DAYAL AND ANOTHER (Plaintiffs) .* 1925 
Civil Procedure Code, Order 9, rules 3,8 and g—Interpretation June, 26. 


of—Siuit for arrears of rent—Dismissal for default owing to ee 

absence of plaintif and two of the defendants—A pplication for MEARS, C.J. 
setting aside dismissal rejected— Fresh suit against same defend- 
unis on same cause of action—Maintainability of—Suit dis- 
missed against defendant who was present but decreed agatnst 
other two defendants— Whether whole claim barred as against 


all defendanis—Rules appiicable to the case of each defendant. 


Plaintiff's suit for arrears of rent brought against three defend- 
ants having been dismissed for default owing to the absence 
of the plaintiff and two of the defendants on the day fixed for 
hearing, plaintiff unsuccessfully applied to have the dismissal 
set aside. In a subsequent suit brought against the same 
defendants and on the same cause of action, the Courts below 
held that it was barred by the provisions of Order g, rule g. 
On second appeal, however, the suit against the defendant who 
had appeared at the hearing of the previous suit was dismissed 
but inasmuch as all the defendants were jointly and severally 
liable for the arrears of rent, the High Court passed a decree 
for the whole amount claimed against the other two defendants. 
In defendants’ appeal under the Letters Patent, held, upholding 
the High Court decree, that the case of each defendant has to 
be considered separately. So far as the defendant who had 
appeared is concerned, the suit must be deemed to have been 
° dismissed against him under rule 8; and the only remedy open 

* L, P. A. No. 146 of 1924. 
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to the plaintiff as against him would be to have it set -aside 
under rule 9, Plaintiff could not maintain a second suit. So 
far as the other defendants were concerned, the case was one 
where neither party appeared, and, therefore, the provision of 
rule 3 would apply as between these two sets of parties. 
Bukharam v. Ramji, 23 I. C., 878 and Damu valad Diga v. 
Vakaya valad Naihu Kunbi, I. L. R., 44 Bom., 767, referred 
to. (Order 9, rules 3, 8 and 9, interpreted. ) 


APPEAL under, section 10 of the Letters Patent, from a judgment 
of Mr. JUSTICE KANHAIYA LAL, reversing a decree of J. ALLSOP 
ESQ., District Judge of Ghazipur, who confirmed a decree of 
PANDIT RAGHUNANDAN UPADHIYA, Assistant Collector, first class. 


Peary Lal Banerji, for the appellants. 
Uma Shankar Bajpai, for the respondents. 
The judgment of the Court was delivered by 


SULAIMAN, J.—This is an appeal by the defendants, arising out 
of a suit for arrears of rent. Ona previous occasion the plaintiffs 
had instituted a suit against the defendants to the present suil, 
namely, Tirbhuwan Singh and two others, on the same cause of action, 
for recovery of the same arrears of rent. On the day fixed for the 
hearing of the previous suit Tirbhuwan Singh alone appeared before 
the Court, but neither the plaintiffs nor the other two defendants 
were present. The Court did not question Tirbhuwan Singh whe- 
ther he admitted any part of the claim or not—nor did it take down 
his statement. It simply dismissed the suit for default. 


The plaintiffs made an attempt to have the dismissal set aside 
and the suit restored, but their application was infructuous. They 
then brought the present suit on the same cause of action against the 
same defendants. ° 


The courts below held that the present suit was barred by the 
provisions of Order 9, rule 9, and the plaintiffs’ only remedy was to 
have the previous dismissal set aside and not to institute a fresh 
suit. 

A learned Judge of this Court on second appeal however came 
to the conclusion that although the plaintiffs were not entitled to 
maintain a second suit against Tirbhuwan Singh, who had appeared 
on the former occasion, they were not debarred from maintaining a 
suit against the other defendants who also had been absent. He 
came to the conclusion that the dismissal should be deemed to have 
taken place under Order ọ, rule 3 so far as the other defendants were 
concerned and under Order 9, rule 8 as far as Tirbhuwan Singh was. 
concerned. He accordingly dismissed the suit against Tirbhuwan 
Singh but decreed the claim against the other two defendants. In- 
asmuch as all the defendants were jointly and severally liable for the 
arrears of rent, the learned Judge passed_a decree for the ‘whole 
amount claimed against these other defendants. 
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The defendants have come up in appeal under the Letters CIVIL 
Patent, and the learned Advocate for them has conceded that if the 
suit is maintainable against the defendants other than Tirbhuwan 
Singh, then there can be no doubt that they are liable for payment a a 
of the entire amount of the arrears. His main contention has been a 
that the whole claim as against all the defendants was barred by the PARBHU 
provisions of Order 9, rule 9. His argument is twofold. In the PAYAL. 
first place, his contention is that inasmuch as at least one of the Swlarman, J. 
defendants was present on the former occasion, it cannot be said 
that neither party appeared within the meaning of Order ọ, rule 3, and 
that, therefore, the previous dismissal could not have been under that 
rule. He further contends that that dismissal must be taken to 
have been under the first portion of rule 8, namely, where the defend- 
ant appeared and the plaintiff did not appear. 


His second contention is that even if the suit was dismissed 
partly under rule (3) and partly under rule (8) the provisions of rule 
(9) still apply and the second suit is barred. 


With regard to the second contention, we may say at once that 
it has clearly no force. If it be assumed that the previous dismissal 
was partly under rule 3 and partly under rule 8, then rule 9 can only 
apply to the dismissal so far as it was under rule 8 and not so far as, 
it was under rule 3. The words in rule ọ are “where a suit is 
wholly or partly dismissed under rule 8’. That expression ob- 
viously megns a suit dismissed in part or in its entirety. It does 
not mean ‘where a suit is dismissed wholly or partly under rule 8 or 
partly under some other rule’. This is the only grammatical mean- 
ing which can be given to the expression. The words “wholly or 
partly” modify the verb “is dismissed” and not the expression “under 
rule 8’. The partial dismissal under rule 8 refers to the dismissal 
of the claim in part. 


As to the first contention it must be conceded that if the 
language of rule 3 were to be considered alone, there would be much 
to be said in favour of the appellants’ contention for in common 
parlance the expression ‘neither party’ would mean “not any one of 
two or more parties’. This is the meaning assigned to the word 
“neither” in Murray’s Dictionary. It would, therefore, look at first 
sight as if rule (3) would be applicable only if no one whose name 
appears on the record as a party is presentin Court. We, however, 
find that the words the plaintiff, the defendant or party in the Code 
in various rules refers to the plaintiff, the defendant or the party, 
whose case is being considered. For instance in Order 5 wherever 
the word ‘defendant’ appears, it is obvious it means the particular 
deferidant whose case is being considered. Similarly in Order 9, 
rules 1 and 2 the word ‘defendant’ would mean the defendant with 
whom we are concerned—and this would be the meaning attached to 
the word defendant in rule 6. Examining rule 8 in detail, we find 
that it consists of two portions. Usder its first portion when the 
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CIVIL defendant appears and the plaintiff does not appear, the suit is to be 
dismissed. Clearly the word ‘defendant’ does not necessarily mean 
all the defendants; it may mean any one of the defendants orit may 
eee mean the particular defendant with whose case we are concerned. 
a Under the second portion of the same rule if a defendant appears 
PARBHU and admits part of the claim, the suit is to be decreed against him in 
DAYAL. part and is to be dismissed so far as it relates to the remainder. 
Sulaiman, J. There is no express provision in the second portion under which the 
suit is to be dismissed in its entirety. It follows that unless the 
word defendant is taken to mean the particular defendant with whose 
case we are concerned, there would be no ground for the dismissal 
of the whole suit when one of the several defendants appears and 
admits a part of the claim. The language of the rules is certainly 
not very happy but on the whole we have come to the conclusion 
that this is the best interpretation which could be put on the rules in 

this order. 


The result would be that the case of each defendant has to be 
considered separately. So far as the defendant who had appeared is 
concerned, the suit must be deemed to have been dismissed against 
him under rule 8; and the only remedy open to the plaintiffs as 
against him would be to have it set aside under rule g—they cannot 

° maintain a second suit. But so far as the other defendants, who 
never appeared in Court, are concemed, the case is one where 
neither party appeared, namely, neither the plaintiffs nor those 
defendants. The provision of rule 3 would, therefore apply as be- 
tween these two sets of parties. 


The learned Judge of this Court has referred to the cage of 
Bukharam v. Ramjı (*) decided by the officiating Judicial Commis- 
sioner of Nagpur, on facts which were very similar to the case before 
us. We may also refer to the case of Damu valad Diga v. Vakrya 
valad Nathu Kunbi(*) where CRUMP, J. remarked that it was 
difficult to follow the reasoning that for the purposes of rule 8 it is 
sufficient if one or some of several defendants appear. In his 
opinion it was necessary to take the case of each defendant on its own 
merits. Inthe case of several defendants the consequences of an order 
of dismissal need not necessarily be the same for all—the suit being 
dismissed against one set under rule 3 and against others under rule 
8. 
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We accordingly uphold the decree of the learned Judge of this 
Court and dismiss the appeal with costs. 


Appeal dismissed. 


4 tora 23 In. C., 878. 
(2) [1919] I. L. R., 44 Bom., 767. 
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SURAJ SINGH AND ANOTHER (Plaintiffs) CIVIL 
VEYSNS 1926 
PHUL KUMARI AND ANOTHER (Defendants) .* Jalna: 


Civil Procedure Code, section rog (a) and (c) —A pplication for 
leave to appeal to Privy Council from High Courts order gta 
passed in Revision under section 115, uphoiding an award— LAL, J. 
When does not lie—Deciees passed in accordance with arbitra- 
tor’s decision, finality of. 

An arbitration award having been attacked in the trial court 
was accepted by the District Judge The matter was then 

\ brought before a Bench of the High Court, in Revision, and 

the latter, by an order passed under section 115 of the Civil 
Procedure Code, decided that there was no case for interference, 
thereby allowing the order of the lower court to stand as it 
was, In plaintiffs’ application for leave to appeal to his 
Majesty in Council, it was argued that it would bea great 
hardship on litigants engaged in arbitration proceedings if they 
were deprived of the opportunity of showing by means of an 
appeal that what purported to be an award was not an award at 
all, Held, on a preliminary objection: (1) that an order which 
has been passed by the High Court in the exercise of its revi- 
sional jurisdiction is not an order passed “on appeal”. There is 
substantial difference between the powers of the High Court 
when exercised in appeal and when exercised in revisiona] 
jurisdiction. ‘The jurisdiction of the High Court under section 

a 115 is a discretional jurisdiction and the Court is not bound 

to interfere even if it is satisfied that an error of law has been 
committed by the court below Therefore the present applica- 
tion did not lie under section 109 (a). The application could 
be entertaingd under cl, (c) if it was made to appear that the 
case was a fit one for appeal. 

(2) That inasmuch as no proper case had been made out 
which would justify the granting of the certificate asked for, 

5 the application should be dismissed. 

i Harish Chandra Acharjee v. Nawab of Moorsheedabad, 13 C. 

) L, J., 688, PE he v. Moidin Kultti, I. L. R., 22 Mad., 68 and 

Saadatmand Khan v. Phool Kuar, I. L. R, 20 All., 412, 
referred io and examined. 

Under the present Code of Civil Procedure the policy of the 
law is to make all decisions in arbitration cases final. q Sche- 
dule 2, paras 1, 1(c), 15 and 16(2), interpreted and 

\ Lutawan v. Lachya, I. L. R., 36 All., 6s, followed. 


APPLICATION for leave to.appeal to His Majesty in Council. 
Peary Lal Banesfi, for the applicants. 


Sir Tej Bahadur Sapru and Kailas Nath Katju, for the opposite 
ies. j 
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The judgment of the Court was delivered by 


LINDSAY, J.—We have decided, after hearing arguments of 
counsel in this case, to refuse this application for leave to appeal to 
His Majesty in Council. 


The order which it is sought to take in appeal is an order which 
was passed by this Bench in Civil Revision No. 125 of 1923. In 
other words, it was an order passed under the provisions of section 
115 of the Code of Civil Procedure. The matter came before this 
Court in connection with an arbitration award. The award having 
been attacked in the trial court was accepted by the learned Judge 
of the court below, and we decided by our order that there was no 
case for interference in revision We, therefore, allowed the order 
of the District Judge to remain as it was. 


A. preliminary objection has been raised before us and it is 
argued in this connection that having regard to the language of 
section 109 of the Code of Civil Procedure, clause (a) the applicants 
have no right to apply for leave to appeal to His Majesty in Council. 
This argument is based on the consideration that the order which 
was passed by this Bench, and which is the order complained of was 
not an order passed “on appeal” by a High Court. We agree with 
the argument and we do not think that an order which has been 
passed by this Court in the exercise of its revisional jurisdiction is 
an order passed “on appeal”. We understand there is authority for 
the contrary view in a case reported in Harish Chandra Acharjee 
v. Nawab of Moorsheedabad (*). The view there taken followed 
the view which was adopted by the Madras Court in Chappan v. 
Moridin Kutti (°). This latter was a case in which the matter 
under discussion was the right of appeal under the Letters Patent. 


We are not prepared to take the view that an order passed by this 
Court in the exercise of its revisional jurisdiction isen order passed “on 
appeal’. There is a substantial difference between the powers of this 
Court when exercised in appeal and when exercised in revisional juris- 
diction. As was very properly pointed out, the jurisdiction of this Court. 
under section 115 isadiscretional jurisdiction and the court is not 
bound to interfere even if it is satisfied that an error of law has been 
committed by the court below. It would be otherwise in a case 
which came before this Court “on appeal”. We are, therefore, of 
opinion that this application does not lie under section 109 (a). On 
the other hand, it is argued that if it does not lie under clause (a) 
it does lie under clause (c)which provides that an appeal would 
lie to His Majesty in Council from any decree or order when the 
case as hereinafter provided is certified to be a fit one for appeal 
to His Majesty in Council. We are ef opinion that the application 
could be entertained under this clause if it is made to appear that 
the case is a fit one for appeal. It was-argued before us that‘in the 


(1 eo 13 C. L. J., 688. 
(2) 1898] BL, R,, 22 Mad., 68, 
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present case, as in the case of Saadatmand Khan v. Phovi Kuar (`), 
the application for a certificate ought to be made to the court which 
passed the decree. We do not think this isso, and it may also be 
mentioned that in the case of Saadatmana Khan v. Phool Kuar C) 
the matter never came before the High Court at all. There was no 
order by the High Court in that case 


We are left then to consider whether this application ought to be 
granted on the ground that the case is one certified to be a fit one 
for appeal to His Majesty in Council. Itts argued by Mr. Peary 
Lal Banerji, who appears on behalf of the applicants, that a sub- 
stantial question of law is raised and one of general importance. 
The argument is put in this way. It is said thatit would be a great 
hardship on litigants who engage in arbitration proceedings if they 
were deprived of the opportunity of showing by means of an appeal 
that what purported to be an award was not an award at all. We 
think instead (and the law is so settled in this Court) that under 
the present Code of Civil Procedure the policy of the law is to make 
all decisions in arbitration cases final. We may refer in this con- 
nection to the Full Bench decision of this Court in Lutawan v. 
Lachya (?) and to the observations of the learned CHIEF JUSTICE, 
at page 74 of the judgment, where he says :— 


“It seems to me that it was the clear intention of the legis- 
lature by this amendment of the Code that objections to the 


award on the ground of invalidity from any cause whatever 


should be decided by that court and by no other court”. 


Similarly MR. JUSTICE BANERJI observes at page 75 of the 
report :— 

“It is manifest from the provisions of the Code of Civil 
Procedtre that the intention’of the legislature is to give finality 
to the decisions of arbitrators and to the decrees passed in 
accordance therewith”, 


We agree respectfully with these observations on the scope of 
the arbitration law as it now stands and we think ıt is impossible to 
say that any hardship is caused, whereas at present the law con- 
templates that any objection taken in respect of the validity of an 
award is to be determined by the court through which the reference 
was made. This is clear from the provisions of schedule 2, para- 
graph 1, sub-paragraph (1) (c) of the Code of Civil Procedure. When 
the award is returned by the arbitrator any party then has the 
opportunity of attacking the award in the court which made the 
reference and showing that it is invalid for various reasons which 
are specified in paragraph 15 “or otherwise”. It scems to us, 
theréfore, that this paragraph contemplates the entertaining by the 
first court of all possible grounds which can be urged against the 
validity of the award and amongst those grounds, we conceive, is 
included the ground which has now been raised here, namely, that 
(1) [1898] I. L. R., 20 All., 412, è (2) [1913] I. L. R., 36 All., 65 
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what purports to be an award is by reason of certain events which 
are said to have happened prior to the reference not an award 


at all. 


Paragraph 16, schedule (2) shows clearly that the right of appeal 
in the case where an award has been made is of a strictly limited 
nature, and it was no doubt, for that reason, that the Full Bench held, 
as we have said above, that it was the policy of the legislature to 
give finality to the decisions of arbitrators. We, therefore, hold 
that no proper case has been made out which would justify our 
granting the certificate asked for, and we accordingly dismiss this 
application with costs including fees. 


Application dismissed. 


PRIVY COUNCIL 


FARID-UN-NISA (Plaintiff) 
VETSHS 
MUKHTAR AHMAD AND ANOTHER ( (Defendants) * 


Burden of proof—Pardanashin lady, suit by 10 set aside deed—Par- 
lies relying to prove intelligenl execution— Nalure, of proof 
required, 


On a suit by a pardanashin lady to set aside a deed of 
wakf purporting to have been executed by her, the burden of 
proving intelligent execution of the deed on her part lay upon 
the defendants, Where it was proved that though, the plaintiff 
had executed the deed of her own free will and that both be- 
fore its execution and shortly after its execytion when it came 
to be registered, its contents were read over to the plaintiff 
and were to some extent explained to her, but the deed 
departed in some material particulars from the instructions 
given by her at the time of preparing the draft, and it was pot 
shown that her attention had been adequately drawn to the 
alterations made or that the effect of those alterations had 
been fully explained to her; held, that in view of the well- 
established rules intended to afford complete protection to 
pardanashin ladies, the deed could not stand, Though in- 
dependent legal advice is not in itself essential, it must be 
proved that the disposition made was substantially understood 
and was really the mental act as its execution is the physical 
act of the person who made it, Mere execution by a parda- 
nashin woman, although unaccompanied by duress, protest or 

- obvious signs of misunderstanding, or want of comprehension. 
is in itself no real proof of a true understanding mind jn the 
executant. i 


* P, C. ANo. 188 of 1923. 
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APPEAL from a decision of the Court of the Judicial Commissioner 
of Oudh. 


S. Hyam, for the appellant. 
W. Wallach, for the respondents. 
The following judgment was delivered by 


LORD SUMNER.—The plaintiff-appellant, having sued to 1ecover 
possession of a residence and agricultural land at or near Ahmadpur, 
the Subordinate Judge of Bara Banki passed a decree in her favour 
against two of the defendants, who are now respondents to this 
appeal. In the Court of the Judicial Commissioner of Oudh this 
decree was set aside and the suit was dismissed. The plaintiff had 
executed a wak/uama, covering the property and appointing the 
respondents mufawallts of the wakf, and accordingly the claim is in 
substance to set the deed aside. 


At the time of the execution the plaintiff was a married woman, 
illiterate, childless and pardanashin. She and her husband, Sheikh 
Karim-ud-din, were Mohammedans. Most vf the property in question 
had been given to her upon her marriage by her maternal grand- 
father, but the residence, known as the mahal, and some sír land, 
both in the village of Ahmadpur, came to her by inheritance. Since 
her marriage she had lived there continuously, and, although during 
the earlier part of their married life her husband was gencrally 
absent on Government service, he had retired, and tor some years 
had resides entirely at Ahmadpur. He suffered from incurable 
disease, had become nearly blind, and was otherwise crippled and 
incapable, but his mind was not in any way affected. 


The defendants, the mutawa/lis, who were in possession, relied 
upon the wakfnama as their title. Its gist was to divest the plaint- 
iff of the whole of her property, which became vested in them, but 
it reserved to her q life stipend of Rs. 34 per mensem, and another 
of Rs. 33 per mensem to her husband, and also gave her the right 
to continue to reside in“ The Mahal” for life, the sutawallss 
being bound to keep itin repair, as well as to pay the stipends. 
They were two brothers, sons of a sister of the plaintiff's husband, 
to whom he was much attached. Their Lordships do not think it 
is sufficiently made out that they or either of them had acted as 
men of business for the appellant, and they put this point aside, but 
she was on friendly terms with them. Itis said that she was at 
enmity with her own relations, for reasons that do not appear to 
reflect on her AL any rate, she virtually lived apart from and saw 
little of them, nor had she, in fact, any support or advice from their 
side. 

Very shortly after the marriage the management of the property 
was assumed by the plaintiff’s husband, her father who had previously 
managed it, being.now dead, and he continued to manage it as long 
as he lived. He employed the necessary karindas and others for 
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the purpose, and directed the disposition of the rents and profits. 
Over and above his salary he was himself a man of little or no means. 
His wife never took part in the management, nor was she shown to 
have had any business knowledge or experience. From time to time, 
under the direction of her husband, she executed mubhAtarnamas and 
other documents for estate purposes, but she relied on him entirely 
as to their necessity and purport. Sums for her personal and 
household purposes were paid to her with fair regularity, and they 
seem to have been, though modest, probably sufficient ; but she did 
not direct the whole even of the household expenditure, and her 
own outlays weie on various occasions criticised by her husband and 
even censured as improvident. There is this to be said for him, 
that the estate was encumbered‘and, when he took up the manage- 
ment, much embarrassed, but in time he considerably improved its 
position. The wak/nama enumerates sundry charges outstanding 
upon it, amounting in all to about Rs. 12,800, with an annual interest 
of Rs. 730, for the service and discharge of which the mutawallis 
were to provide, and the total value of the property, when settled 
by the deed, was from Rs. 40,000 to Rs. 50,000, and the income 
about Rs. 2,500. 


The respondents recognised that the burden of proof was on 
them, Tacoordeen Tewarry’s case (*) {and they accordingly set about 
to prove her intelligent execution of the deed, its contents having 
been read and explained to her both upon and after execution. Tt 
was not, however, contended that she had any legal advfte about it 
or any consultation with her own relations. She, on the other hand, 
raised two answers, the first, that she executed it under actual undue 
influence of her husband, which dominated her choice and will, and 
the second, that, when she executed it, she had had no explanation 
of its nature and contents, but throughout believed ft to be an 
instrument needed for the routine management ofgthe estate, such as 
she had constantly executed before. A contention, that she had 
never executed it and that the thumb-mark which it bears is not 
hers, had not been persisted in. 


The probabilities are not unequally balanced. She was a con- 
forming and sincere Mohammedan, though not shown to have been 
of any exceptional piety. Her husband was a leper, and, even if 
he lived, as she says she was sure that he would, his management 
of the estate, at any rate, was nearing itsend The estate was no 
casy matter to deal with, and the assurance of an income, similar to 
that which she had hitherto enjoyed, and the continued use of her 
old home for life, might seem to be a desirable arrangement. She 
had nothing against the young men who were named as meu/acwnl/$s. 
They were well known to her and, as to her own people, it is not 
pretended that she felt cither duty or inclination towards them. A 
gift of her property to God, with a modest provision for herself and 

(1) LR gl. A., 206. 
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her husband during life, was no bad thing, even though she herself 
was only about thirty years of age. 


On the other hand, her husband had been manager of his wife’s 
property so long that he might quite probably regard ıt as his own, 
and certainly he so treated it. He, at least, could not have failed 
to foresee his death at no distant date, as actually befell within the 
year. He had no great opinion of his wife's prudence or moderation; 
and the idea that her property might pass away from him and his 
must have been repulsive to him. Security for his own last days 
and a provision for his widow, coupled with some acquisition of 
merit by the performance of a pious act, must have made the idea 
of a wakf attractive to him. Though burdened with religious 
obligations, the property would, at any rate, be kept in his family. 

There is a third probability. It is that the appellant may have 
been fully acquainted with the scope of the deed, have fully con- 
curred in the creation of the wakf for which it provided, and have 
executed the wakfnama freely and with understanding, but have 
changed her mind, for, after a few months of widowhood and pilgrim- 
age, she married again. 


© 
After the fullest examination of the evidence, voluminous even 
for a case of this kind, their Lordships are of opinion that the 
wakfnama was not executed under actual undue influcnce of the 
husband, and that, both before its execution and also shortly after its 
‘execution, when it came to be registered, its contents were read 
over to the appellant and were to some extent explained to her. 
In what terms that explanation was given the evidence does not 
show, and its sufficiency becomes the real issue on this appeal. 


As for the case of actual undue influence, the husband was not 
present when ‘the deed was registered, and there is nothing but mere 
suggestion, derivede from the character of the transaction and his 
marital relation to her, to show that, when it was executed, his will 
operated on hers at all Inher evidence she declared with spirit 
that, had she known what the real import of the deed was, she would 
have refused entreaties and defied threats, and would never have 
given the smallest portion of her property to him or his relations. 
There is a ring of truth about this, which must prevail over the 
ingenious suggestion that, in the circumstances of the case, she must 
be deemed, all unknown to herself, to have been chronically under 
the hypnotic suggestion or control of her husband, while believing 
and even glorying in her fancied independence. 


Again, their Lordships are not prepared to reject the evidence 
that the wakfnama was explained to the lady before ıt was executed. 
It was open to much criticism, and the learned Subordinate Judge 
refused to believe it, but the evidence had been recorded by his 
predecessor and He had not seen the witnesses. Their Lordships 

ree with the learned Judges of the judicial Commissioner’s Court 
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that there is no sufficient ground for its rejection. Taking it, how- 
ever, as it stands, the question remains whether it goes far enough 
to satisfy the burthen of proof which rests on the respondents. 


The deed was registered on the 3rd November, 1914. A month 
or six weeks previously the appcllant’s husband, Karim-ud din, being 
then unable to write or read, sent for his nephew, a young man 
named Jamal-ud-din, and dictated to him a wak/nama word by word. 
This took five or six hours. The appellant was not present, and 
Karim-ud-din sent the young man into the house to ask her what 
salaries she wished to have inserted in the deed. To this she replied 
by asking whether Karim-ud-din was getting him to write the draft. 
All this, which is deposed to by Jamal-ud-din, a witness called by 
the respondents, seems to point tosome previous communication on 
the subject between the husband and the wife, but what it was is 
not known. 


During the previous three years the plaintiff had spoken on 
several occasions of creating some wakf, but full details of her 
scheme were never given, and once at least she was dissuaded from 
doing, anything at all. Such details as are given show that her 
ideas then differed substantially from the scheme of the wak/nama’ 
which was ultimately executed. When Jamal-ud-din told her that 
a draft was being prepared, she proceeded to ‘say (f) that the 
salaries for herself and her husband were to be within Rs. 100 per . 
mensem ; (##) that certain other things were to be provided for 
in the deed, namely, that the rajadi and maulud, which she had 
celebrated, were to continue to be celebrated as before, that at 
Moharram majlis and sabils were to be continued, that other 
ritual acts should also be performed, and that a masjid at Ahmed- 
abad, which her mother’s father had built and she herse had always 
caused to be cleaned and repaired, should be cleaned and repaired 
as before ; (iii) that a plot of land, which she had, given to a certain 
Kabir-ud-din for a house should not be included in the wak fnama at 
all All this Jamal-ud-din says that he reported to Karim-ud din, who 
agreed to the provisions required. He was then sent back to 
the appellant to ask whether some provision should be made for 
payment to the sz#tawalli, to which she replied that one-third of 
the Rs. 100 provided for her husband and herself should be paid to 
him as his pension. Jamal-ud-din then completed his task and, as 
far as he remembers, the draft then provided for all the matters 
which the appellant had required. He placed it in her custody, and 
to her question replied that all her requirements had been provided 
for. He did not see the plaintiff again till after the registration 
of the wakfnama, nor did he see the dyaft again either. In fact, it 
was never put in evidence, nor did any witness prove that the draft, 
as it left the hand of Jamal-ud-din, was ever compared with the fair 
copy which the plaintiff ultimately executed. The evidence is merely 
that onc, Mustafa Husain, a brogher-in-law of the defendants, engage 
a person named Wazir-ud-din to make a fair copy ‘of this d 
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because he could write a good hand, and, on getting the draft from CIVIL 
the plaintiff, read it over and he says, apparently from memory two 
years afterwards, that this draft and the draft ultimately executed —— 
were the same, except for the mention of a debt to Wazir-ud-din of FARID-UN- 


1925 





j NISA 
Rs. 400 for procuring the necessary stampedpaper, a matter only vo 
arranged after Jamal-ud-din’s draft was prepared. ys 
MAD. 
All this is absolutely denied by the plaintiff, but, as the whole of 
her evidence cannot be true, and as the evidence given by Jamal- Lord 


ud-din and Mustafa Husain is confirmed by other witnesses, their SUNNET: 


Lordships accept this story generally. 


The form of the deed itself thereupon becomes of some impor- 
tance. Itis lucidly and logically drafted, with much more ofa 
lawyer's phraseology and orderly arrangement and much less ofa 
laymen’s irrelevance and colloquialism, than such deeds in India 
often contain. It differs, however, from the account given by Jamal- 
ud-din in several particulars, and no one suggests that, between the 
time when he gave her his draft and the time when Wazir-ud-din 
read over his fair copy to her before she executed it, she was ever 
told of any departure from the terms,in which her wishes had 
originally been expressed. 


The following differences are material. Clause 2 states that the 
plaintiff appoints the first defendant, “ whom I have brought up and 
treated as my son, ” to the office of mutawal/i, and continues “ from 
to-day I hive put Mukhtar Ahmad and Iftikhar Ahmad in possession 
of the said property as wtutawallts’’. Asa matter of fact, this 
admittedly was an after-thought. Mukhtar Ahmad, the first defendant, 
on hearing of the wakf (though not from the plaintiff) said that, 
as he was busy, he wished his younger brother Iftikhar to be joined 
as a mutawalli. Accordingly this was done, and as, by a subsequent 
clause, No. 12, each mutawal/: was to have Rs. 33 per mensem, 
the sum of Rs. 100, which the plaintiff had fixed to cover the stipends 
of herself, her husband, and the one mutawa//i, whom alone she had 
in view, now became an aggregate of monthly stipends of Rs. 133 


Clause 20 specified how “the mufawalli’’ was to expend the 
surplus income, after payment of Government revenue, the expenses 
mentioned, and all other necessary expenses as to the management. 
He was to do so “after taking into consideration the then existing 
circumstances of the wakf property and as to what sum is reason . 
able to spend, when and on one or more of the following purposes’’— 
twelve in number. These purposes, except “repairs of the mosque 
in Ahmadpur,” are expressed in general terms. The last sweeps 
in “ether expenses on pious objects, which may come up.” Sub- 
sequent provisions give further powers “‘beside these expenses.. to 
spend money or [Query “on’’] anything without the permission of 
the authority for the time being having power to interfere with the 

airs of the wakf,’ and “if any of ghe objects mentioned in clause 
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20 is void in law the m/awalls shall spend the money on any 
other legal object” (clause 21). Among the twelve objects parti- 
cularly named there occur quite generally some of the pious purposes 
named by the appellant to Jamal-ud-din, though one is omitted. In 
no case is there mention of the continuance of those ceremonies, 
which the appellant herself had performed. The objects supported 
by the mz#tawal/s under these denominations might in his discretion 
be wholly divorced from those which the plaintiff had prescribed, 
and might be entirely unconnected with her or her place of residence 
in Ahmadpur. The question at once arises, “Was the appellant ever 
really made aware of these discrepancies, and did she assent to 
them?” 


As a formally valid instrument the wakfnama itself is not impugn- 
ed, and their Lordships therefore do not criticise it. The real question 
is, whether the appellant was so made cognisant of its contents and 
purport that it can be said that the respondents have discharged the 
onus of showing that she understood it so as to make it her deed. 


The law of India contains well-known principles for the protection 
of persons, who transfer their property to their own disadvantage, 
when they have not the usual means of fully understanding the 
nature and effect of what they are doing. In this it has only given 
the special development, which Indian social usages make necessary, 
to the general rules of English law, which protect persons, whose 
disabilities make them dependent upon or subject them to the 
influence of others, even though nothing i in the nature of deception or 
coercion may haye occurred. This is part of the law relating to 
personal capacity to make binding transfers or settlements of property 
of any kind. That the instrument here is a wakfnama is a 
mere accident, and the general and well-settled law of yaks is not 
in question. The case of an illiterate purdahknashin lady, denuding 
herself of a large proportion of her property wshout professional 
or independent advice, is one on which there is much authority. 
Independent legal advice is not in itself essential. Kali Buksh 
Singh’s case (*). After all, advice, if given, might have been bad 
advice, or the settlor might have insisted on disregarding it. The 
real point is that the disposition made must be substantially under- 
stood and must really be the mental act, as its execution is the 
physical act, of the person who makes it. Wajid Khan's case (°), 
Sunttabala Debis case (°). The appellant clearly had no such 
advice, nor is it contended that she had. If, however, the settlor’s 
freedom and comprehension can be otherwise established, or if, as 
is the respondents’ case here, the scheme and substance of the deed 
were themselves originally and clearly conceived and desired by the 
settlor, and were then substantially embodied in the deed,cthere 
would be nothing further to be gained by independent advice. If 
the settlor really understands and means to make .-the transfer, it is 


(1) 411. A., 23. (2) 181. A., at 148 
(3) 46 IA. at 278. : 
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not required that someone should have tried to persuade her to the CIVIL 
contrary. Again, the question arises how the state of the settlor's ioe 
mind is to be proved. That the parties to prove it are the parties — 
who set up and rely on the deed is clear. They must satisfy the FARID-UN- 
Court that the deed has been explained to and understood by the e 
party thus under disability, either before execution, or after it under MUKHTAR 
circumstances which establish adoption of it with full knowledge and AHMAD; 
comprehension. Sudisht Lal's case (*), Sham Koers case (*), Lord 
Sajjid Husain's case (*). Further, the whole doctrine involves the Sumner. 
view that mere execution by such a person, although unaccompanied 
by duress, protest or obvious signs of misunderstanding or want of 
comprehension, is in itself no real proof of a true understanding 
mind in the executant. Evidence to establish such comprehension 
is most obviously found in proof that the deed was read over to the 
settlor and, where necessary, explained. If it is in a language which 
she does not understand, it must, of course, be translated, and it is 
to be remembered that the clearness of the meaning cf the deed 
will suffer in the process. The extent and character of the explana- 
tion required must depend on the circumstances. Length, intricacy, 
the number and complexity of the dispositions, or the unfamiliarity 
of the subject-matter, are all reasons for requiring an increased 
amount and efficiency of explanation. Thus a matter not likely to 
attract the attention of the executant in itself ought not to be relied 
on as binding, unless her attention has been directly drawn to it. 
Sham Koers case (°). So if the deed, as presented for execution, 
differs substantially, either by way of addition or of omission, from 
the scheme and details which the intending settlor has previously 
laid down, the discrepancy ought to be clearly pointed out and its 
nature and effect should be fully described, unless, which must be 
rare, the difference is so obvious that even a person in the settlor’s 
position must pereeive and appreciate it for herself. If the descrip- 
tion and explanation have been partial or erroneous, or have not been 
given at all, the question will then arise, as it arises where there has 
been no independent legal advice, whether, if proper information had 
been given, it would have affected the mind of the executant in 
completing the deed. On the other hand, the doctrine cannot be 
pushed so far as to demand the impossible. The mere declaration 
by the settlor, subsequently made, that she had not understood what 
she was doing obviously is not in itself conclusive. It must be a 
question whether, having regard to the proved personality of the 
settlor, the nature of the settlement, the circumstances under which 
it was executed, and the whole history of the parties, it is reasonably 
established that the deed executed was the free and intelligent act 
of the settlor or not. If the answer is in the affirmative, those 
relying on the deed have discharged the onus which rests upon them. 
f ° (1) SL A., 43. 

(2) 291. A., 131. 
-` (3) 39 I. A., 156. 
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Of course fraud, duress and actual undue influence are separate 
matters. 


In the present case it is quite clear that certain matters were not 
brought to the appellant’s notice before the deed was executed, or 
at all. Not only was a second muawatli with an additional salary 
introduced into the draft which was executed, but it made no provi- 
sion for the settlor’s desires as to the maintenance and repair of the 
mosque in Ahmadpur and as to various religious ceremonies men- 
tioned by her to Jamal-ud-din, beyond including them among the 
objects on which the smutawallis might expend the wakf funds, if 
and so far as they thought proper. As the deed’ stands the muta- 
watles could decline to continue any of the special pious observances 
which the appellant desired to continue, and could leave her to 
maintain them herself out of her diminished income and to die in 
the knowledge that, with her, these objects would have no one left 
to care for them. 


Their Lordships cannot regard these matters as insignificant or 
such as the plaintiff could reasonably be supposed not to insist upon. 
She was a woman of property, who had lived all her married life 
in her own family-house, hard by, as it would seem, to the mosque 
erected by her relations. Hers had beena lonely and restricted 
existence. Karim-ud-din, as a husband, was in many respects a very 
disappointing person. His own means were small, and for many _ 
years his official duties caused him to reside at a distance. She ° 
was herself piously disposed, and it was eminently natural in such 
a woman under such circumstances that she should attach impor- 
tance to the instructions, which she gave to her husband through 
Jamal-ud-din. Her piety may well haye manifested itself primarily 
in her case for the mosque, which her family had founded, and for 
the celebration of the observances to which she herself had dili- 
gently attended. If she had really appreciated*that in none of 
these cases was that perpetual continuance assured, which was 
evidently dear to her mind, their Lordships are far from being 
satisfied that she would have patiently submitted to her disappoint- 
ment and have accepted intelligently and without a word the 
surrender of her own preferences to the discretion of the mntawallts. 
Tbe only prudent and probable conclusion is tbat, as the words 
were read over to her, she failed, very naturally, to observe the 
change. She would hear mention of the mosque and of nearly all 
the ceremonies by name, and would easily miss the difference be- 
tween the inclusion of these objects in the powers of the meutawallis 
and the prescription of these objects as obligatory charities to be 
maintained by the mwxawallis in any event. They are confirmed 
in this view by observing that, until a late stage in the argument 
before the Board, this precise discrepancy between the first draft of 
the wak/nama and its ultimate form had not attra¢ted the attention 
of anybody, either in the Courts below or on this appeal. No doubt, 
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where so many other points were in contest, this one might well 
pass unobserved, but this circumstance only makes it the more likely 
that ihe appellant could not herself detect what has, in fact, eluded 
the vigilance of counsel and judges during two protracted hearings. 
It is not proved when or by whom the original draft was remodelled. 
There is no evidence that Wazir-ud-din so much as knew that the 
appellant had given any particular instructions before the scheme 
was put into writing and he could not draw the appellant’s special 
attention to something that he never knew. Upon the story told by 
the respondents’ witnesses there never was any chance that those 
who explained the deed, should point out these matters, and it is 
certainly not enough to say that, if the appellant cared about them, 
she should herself have asked about them, especially as the form of 
the deed was such as might well have misled her into taking it for 
a provision of all that she desired. From this point of view the 
appellant’s subsequent action does not assist the respondents. Regis- 
tration and mutation were promptly asked for by those interested 
in supporting the deed, and the plaintiff herself attended the pro- 
ceedings without protest. These circumstances are in themselves 
very favourable to the respondents’ case, but the registering officer 
who says that he read and explained the deed to her, knew as little 
of the above-mentioned discrepancies as did Wazir-ud-din and the 
appellant's answers are quite consistent with her being in ignorance 
-of a change, of which no one had informed her. As the respondents 
“have to bear the onus of bringing home to her mind the actual 
import of the deed, they cannot rely on the fact that the appellant's 
own evidence is untrustworthy, for itis by the evidence of their 
own” witnesses alone that this defect is established, and by that 
evidence they must stand. The conclusion that they have failed to 
discharge the*burthen of proof is one arrived at not out of any 
consideration for this lady in particular, but in defence of those 
strict rules which have been laid down for the protection of the 
defenceless in India, and it isa matter of obligation upon their 
Lordships to be strict and unwavering aboutit. They will accord- 
ingly humbly advise His Majesty that the appeal should be allowed, 
and that the decree passed by the learned Subordinate Judge should 
be restored with costs here and in both Courts below. 


Appeal allowed. 
Barrow, Rogers & Nevill.—Solicitors for the appellant. 
T L. Wilson & Co.—Solicitors for the respondents. 
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S. SOUNDARA RAJAN AND OTHERS (Plaintiffs) 
VETSUS 


C. M. NATARAJAN AND OTHERS (Defendants) .* 


Indian Succession Act, secltons 101, 102 and 126—Gif! to a class— 
Bad as to some members of the class—Gift wholly bad— Age of 
majoriy—W hat. 


Wi, a Hindu in Madras, died leaving a widow and three 
daughters and several daughters’ sons. By his will he be- 
queathed his estate to trustees upon trust to pay an annuity 
to his wife and further, ‘‘to apportion the residuary trust funds 
into as many equal parts or shares as there may be daughters of 
mine living at the time of my decease, or who having predeceas- 
ed me shall have left issue her or them and me surviving...... 
andto pay the income of each of such equa] parts or shares to 
my said daughters respectively during their respective lives. 
And from and after the decease of each of my said daughters 
to stand possessed of the shares of the residuary funds so 
appropriated as aforesaid to such daughter upon trust for all 
the children of such'daughter who shall attain the age of 21 
years”. On a suit for construction of the will brought by some 
of the daughters’ sons, held, by the Privy Council (reversing 
the High Court) (1) that the three daughters took only for life.’ 
and the words of apportionment in the wil] weree introduced 
for merely arithmetical purposes and did not dispose of pro- 
perty. Section 126 of the Indian Succession Act therefore, did 
not apply. Lassence v. Tierney, 1 Mac. & G., s51, referreg to, 
(2) The gift in favour of the daughters’ sons was in view of 
sections ror and 102 of the Indian Succession Act invalid, 
inasmuch as it was a bequest of a class of persons with regard 
to some of whom it might be under sectjon 101 wholly void. 
The fact that under the Indian Majority Act the age of majority 
might be extended to 21 in the event of an appointment of a 
guardian to the daughters’ sons, would not affect the rule that 
for the purpose of testing the validity of the disposition the age 
of majority must be regarded as 18. 


APPEAL from a decision of the High Court of Judicature at 
Madras. 


A. C. Clauson, K. C. and K. V. L. Narastmham, for the appel- 


lants. 
W. H. Upjohn, K C, Sir W. Schwabe, K. C. and A. M. Talbot, 


for the respondents. 
The following judgment was delivered by $ 


VISCOUNT HALDANE.—The questions which arise for decision 
on this appeal relate to the construction and validity of the provisions 
of a will, dated 27th April, 1897, and made by a Hindu, C. Ratn- 


* P, CSA. No. 140 of 1923. 
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Mudaliar, who died in 1904. He left a widow and three daughters. 
One of these daughters, Yasodammall, died in 1907; another, 
Rajammal, in 1908; and the third Nilayathatchi Ammal, in 1918. 
Yasodammall had four children, as to three of them, two sons and a 
daughter, born before the death of the testator in 1904, and as to 
one of them, born afterwards in 1907. Rajammal, the second 
daughter, had a son Tirugnanasambandam, who was born in 1907. 
This child was constituted a Ward of Court in r910. Nilayathatchi 
Ammal, the third daughter, had six children, three sons and three 
daughters, all born after 1904. Of these various families the three 
sons of the third daughter were plaintiffs in the suit and are appel- 
lants to-day. The others were defendants and are now respondents. 

It will be convenient first of all to set out the material portions 
of the will :— 


“I give devise and bequeath all my estate and effects 
immovable and movable unto my Trustees Upon ‘Trust that 
my ‘Trustees shall sell, call in and convert into money the same 
or such part thereof as shall not consist of money and shall 
with and out of the proceeds of such sale calling in and conver- 
sion and with and out of my ready money pay my funeral and 
testamentary expenses and debts and shall stand possessed of 
the residue of such procceds Upon Trust to set apart thereout 
and invest in promissory notes of the Government of India 
such a sum or sums of money as when so invested as aforesaid 
will produce by the income thereof a monthly sum of rupees 
one handred and to pay such income monthly to my wife C. 

|. Andalammal during her life and from and after her decease to 
stand possessed of the said sum and the investments for the time 
e being representing the same Upon the Trusts hereinafter declared 
concerning the residue of my estate. And as to the residue of my 
estate I direct that my Trustees shall at their discretion invest the 
same in any of the modes of investment in which trustees are by 
law authorise@ to invest trust funds and shall stand possessed of 
the said residuary trust monies and the investments for the time 
being representing same (hereinafter called ‘‘the residuary trust 
funds”). In Trust to apportion the residuary trust funds into 
as many equal parts or shares as there may be daughters of 
mine living at the time of my decease or who having prede- 
ceased me shalé have left issue her or them and me surviving 
and to pay the income of each of such equal parts of shares to 
my said daughters respectively during their respective lives, 
And from and after the decease of each of my said daughters 
to stand possessed of the share of the residuary trust funds so 
appropriated as aforesaid to such daughter Upon Trust for all 
the child:en of such daughter who shall attain the age of 
twenty-one years in equal shares andif there shall be only one 
such child the whole to be in trust for that one child and in the 
event of any of my said daughters dying without leaving lawful 
issue her or them surviving I direct that my trustees shall 
stand possessed of the share or shares so appropriated to her 
ọı them as aforesaid Upon Tivgt for all the children of the 
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CIVIL otheror others of my said daughters who shall attain the age of 
twentyone years as tenants-in-common in equal shares per stirpes, 

1925 Provided always and I hereby declare that if any daughter of 

S. SOUN- mine shall die ın my lifetime leaving lawful issue at the time of 
DARA RAJAN my death such issue as shall attain the age of twenty-one years 
v. shall take and if more than one as tenants-in-common in equal 

C. Oa shares per stirpes the share which would have been so appro- 


oe priated as aforesaid to such daughter of mine and her issue if 
Viscount she had survived me.” 


sere The suit was instituted in the High Court of Madras for a due 
construction of the will and for administration. The plaintiffs, the 
present appellants, were, as already stated, grandsons of the testator 
and children of his third daughter. Their case is that they, along 
with the sons of the other two daughters, are entitled to succeed to 
the testator’s residuary estate subject to an annuity to the widow 
and to mere life-estates given to the three daughters, who are all 
now dead. For they contend that the trusts in favour of grand- 
children, following in the will on those for the daughters for life, are 
void by the law of India. The case of the respondents, on the 
` other hand, is that the trusts introduced in favour of grandchildren 
were validly created by the will, or, alternatively, that the three 
daughters of the testator in the result took his residue absolutely. 


The case was tried before MR. JUSTICE COUTTS TROTTER, who 
decided in substance (1) that the testator gave only a life estate to 
each of his three daughters, and not an absolute estate, eremarking : 
“It seems to me clear that what the testator wished to do was to 
divide the income of his estate into three shares for the benefit of 
his three daughters respectively during their life-time, and thereafter 
the corpus of each share should belong to such of the children of each 
daughter as should attain the age of twenty-one yeaes”’; (2) that 
under the provisions of section 3 of the Hindu Wills Act, 1870, and 
the rules laid down by the Lords of the Judicial Committee in the 
case of Tagore v. Tagore ('), and other decisions, the gifts to the 
grandchildren of the testator born after his death were void; but that 
the provisions of the Madras Act I of 1914, which were not in his 
opinion #éfra vires of a Provincial Legislative Council, validated the 
bequest in this respect. The learned Judge was further of opinion 
that the testator’s will did not, for reasons which he gave, contravene 
the Indian rule against perpetuities in view of the provisions of Act 
IX of 1875, as amended by the Guardians and Wards Act, 1890. 


There was an appeal to the Appellate Civil Jurisdiction of the 
High Court of Judicature at Madras. Before judgment on that 
appeal was delivered certain compromises were made between certain 
of the parties, for the division betwean them of what might be the 
fruits of this litigation. Into the terms of the compromise it is not, 
however, necessary, at this stage of the suit, to eter. i 


The appeal was heard by the CHIEF JUsTIÇE (SIR Jor 
(1) LRT. A. Supp.. 47. . 
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WILLIS) and MR. JUSTICE RAMESAM. These learned Judges did not 
agree with the view of the Trial Judge as to the effect of the Indian 
Majority Act, 1875, and of the Madras Act I of 1914 (which they 
held to have been tra vives of the Provincial Legislature). They 
were accordingly of opinion that the disposition of the will could 
not take effect as regards beneficiaries born after the death of the 
testator, and, as the provisions in favour of issue of daughters were 
obnoxious to section 101 of the Indian Succession Act, 1865, they 
thought that the whole disposition in favour of the daughters’ 
children failed as a result of section 102 of that Act. They held, 
however, that upon the true construction of the will the intention of 
the testator was, in the first instance, to make an absolute gift in 
favour of each of his three daughters, the provisions which followed 
being a mere settlement of the gift thus absolutely made, and that 
consequently under section 126 of the Indian Succession Act, 1865, 
the daughters of the testator took absolutely, when these provisions 
failed of effect. That section, made applicable to the testator’s will 
by the Hindu Wills Act (No. 21) of 1870, is as follows :— 

“Where a testator absolutely bequeaths a fund, so as to sever 
it from his own estate, but directs that the mode of enjoyment 
of it by the legatee shall be restricted so as to secure a speci- 
fied benefit for the legatee; if that benefit cannot be obtained 


for the legatee, the fund belongs to him, as if the will had con-, 


tained no such direction.” 


This if an enactment in statutory form of a principle which 
was already familiar to English lawyers. The case of Lassence v. 
Tierney (') shows that where, reading the will as a whole, the 
intention to confer an absolute estate in the first instance is expressed 
or implied, and following on that absolute estate there is a provision 
for settlement which in the event cannot be operative, then the 
words of prior intention prevail and the absolute estate takes effect 
notwithstanding the failure of the provision for settlement that 
follows. In India the words in section 126 must be followed as laying 
down the principle, but the principle is not substantially different 
from what was expressed in Lassence v. Tierney (supra). Their 
Lordships have given consideration to the terms of the will in the 
present case. The material directinns are those to the trustees “ to 
apportion the residuary trust funds into as many equal parts or shares 
as there may be daughters of mine living at the time of my decease 
or who having predeceased me shall have left issue her or them or 
me surviving’. The trustees are then to “ pay the income of each 
of such equal parts or shares to my said daughters respectively 
during their respective lives. And from and after the decease of 
each of my said daughters to stand possessed of the share of the 
residuary trust funds so appropriated as aforesaid to such daughter 
upon trust for the children of such daughter who shall attain the age 
of 24 years.’ The testator then directs that in the event of any of 

° (1) 1 Mac. & g, 551, 
XXIII. 128 R. : 
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the daughters dying without leaving lawful issue, the trustees are to 
“stand possessed of the share or shares so appropriated to her or 
them as aforesaid” on trust for her children who shall attain twenty- 
one. He goes on to intioduce a proviso under which, if a daughter 
dies in his lifetime leaving lawful issue, such issue as shall attain 21 
years are to take the share “ which would have been so appropriated 
as aforesaid to such daughter of mine and her issue if she had 
survived me.” 


Reading the will as a whole their Lordships are unable to agree 
with the cunclusion about the construction of these clauses come to 
by the Court of Appeal. They think that the first trust for apportion- 
ment directs merely division of the fund into as many equal parts or 
shares as there are daughters living at the testator’s death, or sets 
of issue then living of daughters then dead. 


The words of apportionment are introduced for merely arith- 
metical purposes and so far do not dispose of property. In order 
to find the interest given under the will it is necessary to proceed 
to the further words, and these, in the case of a daughter, con- 
fine her interest to a right to income for life. They are followed 
by words of disposition in favour of the children and issue. This 
view of what may be called the apportionment clause is even 
more apparent as regards the suggested gift to issue of a deceased 


‘daughter. There is no unqualified gift to them by the apportion- 


ment clause. The effective gift in the later words of the will 
is to such of a deceased daughters cAt/dren as attain 21. And 
if, of this will it could be said that the testator had used the 
words ‘‘ issue ” and “ children ” interchangeably then the limitatéon 
to such childien only as attained 21 would, if there were a prior gift 
to them without that qualification, be merely otiose. ə If so much 
cannot be said then there is no room for the operation of the rule. 
Their Lordships are, therefore, unable to find in this will the 
absolute bequests required by section 126. They think that the 
three daughters took only for life, and that it must remain to be 
seen whether the later gifts in favour of their children or other 
issue are validly made under Hindu law. 


Turning to this question, the first observation to be made is 
that the will has apparently been drawn by someone familiar with 
English law, but not with the Indian status which apply. If it 
were only a question of the English rule against perpetuities, there 
would be no objection to the will. But there comes in section ror 
of the Indian Succession Act of 1865. Under this section no be- 
quest is valid whereby the vesting of the thing bequeathed may 
be delayed beyond the lifetime of one ay more persons living at the 
testator’s decease, and the minority (ending at 18) of some person 
who shall be in existence at the expiration of that period and to 
whom, if he attains full age, the thing bequeathed is to belong. ” The 
validity of the gifts now in question must be scrutinized as at the 
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death of the testator, t.e., 1904, and 1f section 101 then applied the 
disposition subsequent to the lifetime of the testator’s daughters was 
invalid, for the children of the daughters take only in classes, and by 
section 102 of the Succession Act, if a bequest is made to a class 
of persons, with regard to some of whom it is inoperative by reason 
of the rules contained in section 101, the bequest is wholly void. 
It being plain that this bequest, tested as at the testator’s death, 
made delay beyond the lifetime of the daughters and the minority 
of some of their children possible, the bequest in favour of the 
children was inoperative. It was suggested, however, that this section 
had no application to the will of a Hindu by reason of the fact that, 
as is shown by the Tagore v. Tagore case (supra) any disposi- 
tion in such a will is invalid if the disponee is an unborn person at 
the testator’s death. The section, it was said, is only applicable to 
dispositions which are not otherwise ineffective. One answer to 
this was that in 1914 the Madras Act above referred to was passed 
which purported to get rid of the difficulty caused by the Tagore vy. 
Tagore (supra) decision. This Act provides by section 3 that a 
disposition shall not be invalid by reason only that the transferee 
or legatee is an unbom person at the date of the transfer, or the 
death of the testator. Questions were raised, as has already been 
observed, in the Courts below as to the validity of the Madras Act, 
but these questions are now superseded by the Act of the Indian 
Legislaturg, No. 8 of 1921, which has validated the law contained 
in the Madras Act, and repeats in section 5 a provision identical 
with section 101 of the Succession Act, 1865. The result is to make 
that section applicable to this will, upon a view which was not con- 
tested before their Lordships if the Madras Act or the Act of 1921 
were treated,as operative. Now in that section, as has been already 
said, a “ minor” means any person who shall not have completed 
the age of eightedh years. It was, however, pointed out by the 
respondents that, by the Majority Act, 1875, every minor of whose 
person or property a guardian has been or shall be appointed by any 
Court of Justice, and every minor under the jurisdiction of any Court 
of Wards, shall, notwithstanding anything contained in the Indian 
Succession Act or in any other enactment, be deemed to have attain- 
ed his majority when he shall have completed his age of 21 years 
and not before; and this is accompanied by a provision that every 
other person domiciled in British India shall be deemed to have 
attained his majority when he shall have completed his age of 18 
years and not earlier. These provisions do not, however, in the 
opinion of their Lordships, help the respondents. At the testator’s 
deatle—for this purpose the relevant date—it was not clear, and could 
not be certain, whether all or any of the members of the classes in 
whose favour the disposition was made would ever have guardians 
appointed. The ‘provision of the will fixing 21 in every case as the 
age of vesting was, therefore, in contgavention of section 10r, and 
the whole gift is invalid under section 102. Their Lordships are 
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CIVIL unable to agree with the views expressed in some detail on this 
see point by the learned Trial Judge. 


1925 
Se COUN: Their Lordships are of opinion, for the reasons they have given, 
DARA Rayan that the appeal must succeed. There will be a declaration that the 


v. appellants are entitled to their respective shares in the property in 
= a an suit as upon an intestacy, subject to the life-estates (now at an end) 
in favour of the testator’s daughters. This will be without prejudice 
Aaa to the compromises referred to in the decree appealed from, and to 
aiden. the sanction given to them by that decree. The case must go back 
to the High Court for further inquiry on that footing. Their Lord- 
ships do not think it necessary to interfere with the orders as to 
costs made in the Courts below. They think that the costs of this 
appeal should, in the same way, be payable out of the estate. 
They will humbly advise His Majesty accordingly. 





Appeal allowed. 
Ay. S. L. Pelak.—Solicitor for the appellants. 
Douglas Grant.—Solicitor for the respondents. 
CIVIL ; ee 
sits D. R. K. SAKLAT AND OTHERS (Plaintiffs) 
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October, 22. BELLA (Defendant) .* 
LORD Trust—Public or charitable—Malversation if funds not applied to 
PHILLIMORE beneficiaries—Right of irustees to admit others io use? of 
Lo conveniences without injuring beneficiaries—Right of suit, when 
peor arises ° 
BURGH, 
SIR JOHN When a property is set apart for public, or charitable pur- 
EDGE. poses, it will be a malversation to apply any of the funds for 


persons who are not objects of the trust. Those who are 
objects of the trust must have all the benefits they require; and 
if there is a surplus, it must be left to the Courts to make a 
cypres application of it. But when the subject-matter of 
such a trust or charity is the rendering of some convenience or 
service of such a nature, that it will not hurt the lawful recipi- 
ents, if others share with them, the trustees may or may not in 
their discretion exclude persons who have no legal title to share 
and a suit for trespass in such a case can only ordinarily be 
brought by the trustees and not by the beneficiaries, unless the 
latter can show that theirrights have been materially disturbed. 
For instance, the intrusion of an unbeliever into a place of 
religious worship or of worshippers of a lower casteeina 
temple meant for the worshippers of a higher caste might well 
be a case of substantial interference with the rights of wor- 
shippers, Anandav Bhikaji Phadke v. Shankar Daji CAarya, 
I, L. R., 7 Bom., 323, referred to. 
* P, C, AS No. 57 of 1924. . 
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The plaintiffs, who were Parsi inhabitants of Rangoon, 
alleged that the defendant who was neither a Parsi by birth nor 
a Zoroastrian by religion, had intruded in a temple meant 
solely for the worship of Parsis by race professing the Zoroas- 
trian religion and prayed for a declaration that the defendant 
was not entitled to use the temple or to attend or to participate 
in any of the religious ceremonies performed therein and for 
an injunction to restrain her from entering the temple. It was 
found that the defendant was not a Parsi by race, but was a 
Zoroastrian by religion. ‘The trustees of the temple were not 
party to the suit; held, by the Piivy Council], that the benefits 
of the Trust were confined to persons who possessed the double 
qualifications of Zoroastrian and racial Parsis and the plaint- 
iffs were entitled to a declaration that the defendant was not 
entitled as of right to use the temple or to attend or to par- 
ticipate in any of the religious ceremonies performed therein. 
Dinsha Manekji Petit v. Jamsetjt Jigibhas, I, L. R., 33 Bom, 
sog, referred to. 


APPEAL from a decision of the Chief Court of Lower Burma. 


A. M. Dunne, K. C., Sir G. R. Lowndes, K. C. and E. B. 
Raikes, for the appellants. 


W. H. Upjohn, K. C. and Warwick Draper, for the respondent. 
The following judgment was delivered by 


LORD PHILLIMORE.—The circumstances of this case are as 
follows :— e 


Sometime in 1899 a Goanese Christian named Jones with his 
wife arrived in Rangoon. They were in humble circumstances, and 
the wife applied for assistance to a Parsi of good position at 
Rangoon, Bomanji Cowasji, stating that she too was a Parsi. He 
befriended her till he went to England in 1900 and then asked his 
brother Sapurji Cowasji to look after her and the child, to which she 
bad just given birth, the respondent Bella. The father died, and when 
her mother died shortly afterwards, Sapurji, who was a defendant in 
this suit, but died pending the appeal, took Bella into his own house, 
and he and his wife treated her as their own child. 


When Bella was nearly 14, it was desired that the initiation 
ceremony into the Zoroastrian religion called Navjot should be 
performed for her, but the local Head Priest at Rangoon refused, 
chiefly because—as it appears from his evidence—he thought it 
would be unpopular with the Parsi community. Advantage was then 
taken of the temporary presence of some other priest, who per- 
formed the ceremony; and after that invitations were sent by the 
Head’ Priest to Bella to come with Sapurji and his wife to the 
Temple on festival days. Three such invitations were sent, the 
High .Priest said, with the expectations that they would not be 
accepted; but on the third occasion, being 21st March, 1915, Sapurji 
brought her and put her within the sacred precincts facing the 
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sacred fire, and in such a position that she went through all the 
ceremonies like other worshippers. 


This proceeding gave great offence to a number of members of the 
Parsi community in Rangoon, and on the 31st March, this suit was 
brought by three members of the Parsi community, who stated that 
they brought it not only on their own behalf but on behalf of a large 
number of members of the Parsi community at Rangoon, against 
Bella and against Sapurji, stating that the Temple was held on trust 
for the free and unrestricted use of the Parsi inhabitants in Rangoon 
professing the Zoroastrian faith, further stating that it was alleged 
that the mother of Bella was a Parsi, and that Bella had been validly 
converted or initiated into the Zoroastrian religion, but denying that 
this was so or indeed could be so, and averring that the defendants 
had by their acts “not only wounded the religious feelings enter- 
tained by religiously inclined Parsis, but also caused the desecration 
of the said sacred Temple’’. 


In another paragraph of the plaint, they stated that only 
members of the Parsi community professing the Zoroastrian religion 
were entitled to the use of the Temple, to the access of the sacred 
precincts and to attend, witness or take part in any religious cerc- 
monies held therein, and that it was never the intention of the Parsi 
community that the children of non-Parsi fathers should be allowed 
the use of the Temple. They further said that even assuming that 
Bella could be duly admitted into the Zoroastrian rdigion, and 
assuming that her mother was a Parsi, even then she could not be 
considered a Parsi or a member of the Parsi population. They 
prayed for a declaration that Bella was not entitled to use“the 
Temple or to attend or to participate in any of the religious cere- 
monies performed therein and for injunctions to restrain her from 
entering the Temple and Sapurji from taking her there. 


Sapurji, in his own name and as guardian for Bella, put in their 
written statement. In this it was contended that the plaint disclosed 
no cause of action, that the defendant Bella was entitled to attend 
the Temple and the ceremonies and caused no desecration by her 
presence; and it was stated that her mother was a Parsi, that she had 
been brought up from early infancy as a Parsi and in the Zoroastrian 
faith, and that she came within the terms of the trust of the Temple. 


The following issues were then settled : 


“1, Whether the plaint discloses any Cause of action? 
“2. Whether this suit is maintainable? 


“3. Who are entitled to the benefit of the Fire Temple 
Trust? : 


‘4, Is the first defendant the daughter of a Parsi mother. 


"5. Is it possible for the first defendant, being a daughter 
of a non-Parsi father, to be initiated (a) into the Zoroastrian 


` 


Religion and (b) into the* Parsi Community?” . : 
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“6. If it was possible, whether the ceremonies adopted for 
the purpose were defective (the second defendant to give 
particulars of the ceremonies performed at the initiation of the 
first defendant within one week, and the plaintiffs to state 
within one week thereafter whether, and if so, in what respects 
they contend that these ceremonies were inefficacious” ) : 


and the case was set down for a preliminary hearing on the first and 
second issues. 


The Judge decided these points in favour of the plaintiffs ; and 
thereupon some oral evidence was taken before the Judge at 
Rangoon, and a mass of evidence covering 664 pages of the record 
was taken on commission at Bombay. 


It appears that this was not the first occasion in modern times 
in which the question of the admissibility of a person who was not a 
racial Parsi, but who had become a convert to the Zoroastrian 
religion, to participate in the religious services and enter the temples 
of the Parsis had arisen. 


In 1903 a French woman had declared that she had become a 
convert to the Zoroastrian religion and had married a Parsi gentleman 
of position at Bombay. Her claim to participate in religious worship 
had given rise to much excitement in the Parsi community, and 
seven Parsis, one of whom was the French woman's husband, had 

“| brought a suit in the High Court of Bombay against the trustees of 

the Parsi epdowments, first making a general case of some misfea- 

À -ances requiring the intervention of the Court, and, secondly, claiming 

_“ a declaration that the trust deeds ought to be constiued as admitting 

to heir benefits any person professing the Zoroastrian religion 
whether a racial Parsi or not. 

















After a srolonged litigation, this suit, except in so far as it 
prayed for a correction of the general misfeasances, was dismissed ; 
and the Judges, for reasons which will have to be more minutely 
entered into, held that the various endowments were limited to the 
use of people who as well as being Zoroastrian were also racial 
` Parsis. But the controversy had not been forgotten, and its echoes 

are to be heard in the evidence given on commission in the present 
case. 


YOUNG, J., in the preliminary judgment given in the present case, 
held that the plaintiffs could not sue tor trespass on land orin the 
Temple, but that they might have a third cause of action which he 
described as an interference with their right to exclusive worship. 
He thought that they had sufficiently alleged this right and its 
infringement, that the right was one which had been often upheld 
by the Courts, and that the suit could be brought without joining 
the trustee or without obtaining the consent of the Advocate-General. 
When he came „to his later decision upon the whole case, he 
described the injury as “an injury to the plaintiffs’ individual right 
to worship undisturbed by the intru8ion of a person not belonging 
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to their faith,’ and applying his mind to the fifth and sixth issues, 
he held that Bella could be initiated into the Zoroastrian religion 
and into the Parsi community ; that the ceremonies adopted for the 
purpose were sufficient, and that therefore there was no intrusion of 
a person not belonging to the plaintiffs’ faith, and it became 
immaterial to decide issues three and four. Accordingly he dis- 
missed the suit. 


When the matter came before the Chief Court, on appeal, the 
Judges, though apparently they heard one continuous argument, 
gave two judgments: the first in respect of the preliminary issues. 
In thisthey confirmed the actual decision of YOUNG, J., but enlarged 
the plaintiffs’ cause of action, saying that they might treat it as an 
injury to themselves, that Bella, even though she were a Zoroastrian, 
yet not being a Parsi, came to the Temple worship. 


This made it necessary for the Judges in the Chief Court to 
determine the third issue, vfs., who are entitled to the benefits of 
the Fire Temple Trust; and they held that it was a trust fora 
religion and not for arace. They then held in agreement with 
YOUNG J., that Bella could be and was converted or initiated into 
the Zoroastrian religion, and therefore they concurred with him in 
dismissing the suit. 

The Judges inthe Chief Court took the view that the fourth 
issue might also have been decided in favour of Bella, f.e., that her 
mother wasa Parsi, but that this fact was unimportanty except as 
leading up to her conversion or initiation. Their Lordships agree 
with this. In their view it is settled that as regards the racial claim, 
maternity is of no importance. 


The appeal to their Lordships’ Board has raised among other 
questions the actuality and validity of Bella’s conversion Ånd initiation; 
but on this point their Lordships see no reason,for differing from 
the judgment of the Chief Court. 


In the great controversy in the Bombay case, Dinsha Manek js 
Pettt v. Jamsetji Jifibhai (') the two learned Judges (one of whom 
was himself a Parsi), came to the following conclusions thus expressed 
by the Parsi Judge, DAVAR, J.:— 


ci 


m a 


rı. That the Zoroastrian religion not only permits but 
enjoins the conversion of a person born in another religion and 
of non-Zoroastrian parents. 


ae 


2. That, although such conversion was permissible, the 
Zoroastrians, ever since their advent into India 1200 years ago, 
have never attempted to convert anyone into their religion. 


“3. That there is not a single instance proved before the 
Court of a person born of both ‘non-Zoroastrian parents ever 
having been admitted into the Zoroastrian religion professed 
by the Parsis in India.” i 


It is true that as regards the quantum of the necessary ceremonial 
(1) [1908] I. L. R., 33 Bom., 509. 2 
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on initiation, DAVAR, J. expressed an opinion that a piece of ritual 
called Burushnun was an essential part; but in this matter he was 
travelling outside anything necessary for the case before him ; and 
their Lordships do not find that BEAMAN, J., the other Judge, 
concurred with him as to this, and they think that the evidence 
given in the present case warranted the decision to which the Chief 
Court came that this additional ceremonial was not necessary. 


It follows therefore that the points which their Lordships have 
now to determine are whether the trusts of the Temple are for the 
benefit of all persons professing the Zoroastrian religion or limited 
to those who, professing that religion, are also racial Parsis in the 
sense in which that word is understood in the Parsi community ; and, 
secondly, whether if Bella, not being a racial Parsi, is not a person 
within the benefits of the Temple Trust, this fact gives the plaintiffs 
any right of direct action against her and against her guardian. 


The contention on behalf of the plaintiffs was the same as that 
of the contention of the defendants in the Bombay case, namely, 
that all these trusts were intended for Parsis in the limited 
sense, f.e. :— 

‘First.—The descendants of the original emigrants into 
India from Persia who profess the Zoroastrian religion. 

‘*Secondly.—The descendants of the Zoroastrians in Persia 
who were not amongst the original emigrants, but who are of 
the same stock and have since that date, from time to time, 
cometo India and have settled here, either permanently or 
temporarily, and who profess the Zoroastrian religion, 

“ Thirdly.—The children of a Parsi father by an alien mother, 
if such children are admitted into the religion of their fathers 
and profess the Zoroastrian religion.” 


Now the origin of the Temple, the right to worship at which 
is in dispute in the mresent case, is as follows :— 


On the 24th November, 1868, the Deputy-Commissioner at 
Rangoon, on behalf of Her Majesty's Government, granted to 
Bajunji Cowasji-and Sapurji Hirji a parcel of land in the town of 
Rangoon of a certain size “ upon trust to build and maintain upon 
the said parcel of land a temple for the use of Parsi population”. 

It was provided that the Deputy Commissioner might nominate 
new trustees, and that ifa Temple was not erected within a year, 
he might revoke the grant. 

On the 14th August, 1882—probably because there had been 
delay in building the Temple—a re-grant was made to new trustees 


upon trust for the same intents and purposes as the old grant, with’ 


like powers to appoint new trustees and a similar power of revocation 
if no temple was built within a year. 


Préviously on ethe iith January, 1859, the then Deputy Com- 
missioner. had granted to two Parsi gentlemen another piece of land 
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upon trust to maintain it “ as a cemetery and to the free use of 
persons of the Parsi denomination’. There was a similar power 
given to the Deputy Commissioner to appoint new trustees and a 
power of revocation in case the land was applied to other uses. 
This grant was again renewed also on the 14th August, 1882. 


Some disputes having arisen as to the Temple, a suit was 
brought to have a new trustee appointed,and a scheme of manage- 
ment framed ; and on the 20th March, 1889, the Recorder appointed 
Bajunji Cowasji sole trustee and ordered a scheme to be framed. 


About the same time, a similar suit had been brought in respect 
of the burial ground, and by anorder of the same date the same 
person was appointed trustee and a similar order to frame a scheme 
was made. The scheme in respect of the Temple gave the trustee 
charge of the Temple and its appurtenances with duty to manage 
and improve as funds permitted and power to build a range of 
shops on part of the trust lands, borrowing money for the purpose. 
After repayment of monies borrowed the rest was to be applied for 
the current expenses of the Fire Temple and the Parsi Burial 


Ground. In this way and to this extent the two properties were 
brought together. 


When the scheme for the burial ground was to be framed, there 
was a serious dispute with regard to children of Parsi fathers who 
died without having gone through the ceremonies of initiation, and 
eventually the scheme was framed in the following words ;— 


“rı, The Burial ground shall be used for burying persons 
who shall at his or her death be actually professing the Zoroas 
trian religion dnd no other. ° 


“ ExpLANATION. —No one shall be taken to be actually pro- 
fessing the Zoroastrian religion who has not beeneduly invested 
with the Sudra and Kusti, in accordance with the tites pre- 
scribed by that religion, provided, neverth@less, that children 
born of fathers following the Zoroastrian religion, and brought 
up in that faith, and dying before the age of 14 years and three 
months, without having been invested with the Sudra and 
Kusti, may be taken to be actually professing the Zoroastrian 
religion, but children dying after having attained that age 
without having been invested with the Sudra and Kusti shall 
not be taken to have professed the Zoroastrian religion unless 
his or her investiture was prevented by unforeseen and unavoid- 
able circumstances,” 


It is suggested for the defendants that this document shows that 


the stress of the matter was laid upon the religion and not upon the 
race, 


One other document must be mentioned. Apparently ıt took a 
long time before the Temple or at any rate the present Temple was 
built, and on the 2oth August, 1904, Bajunji Cowasji executed a 
deed of declaration of trust reciting that he and his brother had. 
built at their charge a fire temple upon the trust lands so that the 
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same might form part of the said trusts and be for the use of the 
Parsi inhabitants of Rangoon, and purporting to declare for himself 
and his successors in office that he held the fire temple “ for the use 
of the Parsi inhabitants of Rangoon free and unrestricted but subject 
notwithstanding to the tenets of the pure Zoroastrian religion and to 
the scheme prescribed by the Court’. 

The defendants at their Lordships’ bar contended that this was an 
attempt to alter the trust and as such should be rejected, but in 
their written statement they accepted it as a valid document. So 
far as it goes, it 1ather makes in the plaintiffs’ favour, but their 
Lordships are not disposed to attach grave importance to it. 

The Chief Court—as already stated—considered that the effect 
of these documents was to impose a trust for the benefit of persons 
professing the Zoroastrian religion and no others. 

Their Lordships agree with the latter part of this proposition. 
Parsis who cease to be Zoroastrians have, in their Lordships’ view, 
no claim. But upon the whole and after much consideration they 
think that the benefits are confined to persons who possess the 
double qualification of Zoroastrians and racial Parsis. 


The judgment in the Bombay case travelled over much ground— 
indeed, in their Lordships’ opinion, much unnecessary ground—but 
both Judges came to the conclusion that the various trusts in that 
case must be constiued as being confined to persons who were of the 
Zoroastriaa religion and racial Parsis. There were several trusts, 
and the expressions in the deeds were different ; but the word Parsi 
never appeared in them, and the word Zoroastrian or some equiva- 
lert religious word was used. Sometimes the trusts were for the 
members of the Zoroastrian community of Bombay ; other phrases 
were similare Nevertheless, both Judges came to the conclusion 
that they must be read as has been already stated. 


DAVAR, J. thus expressed himself :— 


“A Juddin” (that is a Gentile) “may become a Zoroastrian, 
but how he ever could possibly become a member of the “ Holy 
Zoroastrian Anjuman of Bombay” or be one of "the members 
of the Zoroastrian Community of Bombay ” or become one of 
“the Anjuman of the Mazdiasni faith” passes my compre- 
hension. A Juddin converted to Zoroastrianism had never come 

_ into existence. Such a person could not possibly have been 
within the contemplation of the donors and founders: the pos- 
sibility of: such a being coming into existence would be so new 
and novel that if the donor ever conceived such an idea and 
intended to include him in his benefaction, he would certainly 

. designate him separately and specially, and not include him in 
the general descriptiom of the community of his then existing 
co-religionists and their descendants.” 


BEAMAN, J. said :— 


“The question is not whether the Zoroastrian religion per- 
mits conversion, but whether, when these Trusis were founded, 
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the Founders contemplated and intended that converts should 
be admitted to participate in them.” 


_ In their Lordships’ view the same line of reasoning applies to 
the present case. The Parsi community had grown up to be such 
a distinct body, and admissions into it from outside had been so 
very rare, that at the time when these grants at Rangoon were 
made, the Government must have intended that the Temple should 
be for the benefit of professing members of the Parsi community, 
t.e., racial Parsis or people deemed aftera long lapse of ages to be 
racial Parsis. 


But this does not exhaust thc matters to be determined on the 
present appeal. It determines that the respondent Bella has no 
right of entering into the Temple and may therefore be excluded or 
extruded from the Temple by the Trustees. They can treat her as 
a trespasser. But it does not follow that they are bound so to 
treat her. Still less does it follow that in an action to which the 
Trustees are not parties, and in which therefore no indirect remedy 
can be obtained, a direct claim can be supported as if for a tort 
committed by Bella or her guardian. | 


When property is set apart for public or charitable uses, it will 
be a malversation to apply any of the funds for persons who are not 
objects of the trust. Those who are objects of the trust must have 
all the benefits they require; and if there is a surplus, it must 
be left to the Courts to make a cypres application of it. e But when 
the subject-matter of such a trust or charity is the rendering of some 
convenience or service of such a nature that it will not hurt the 
lawful recipients if others share with them, their Lordships Are 
aware of no case in which it has been held that the Trustees are 
bound to exclude persons who have no legal title to share. They 
may do so; they may treat all such persons as tyespassers and say : 


o Sic volo sic jubeo, stet pro ratione voluntas. But if they choose to 


admit to the benefit of some park or garden established for a 
particular district some persons from over the border or to admit to 
a public library destined for a particular municipality persons from 
outside, or what is perhaps a nearer analogy, admit to the hearing 
of a lecture by a University professor persons not members of the 
University, this of itself furnishes no ground of complaint. If the 
numbers admitted are too large or the persons are disorderly or 
unpleasant in their habits or in any way substantially interfere with 
the convenience or benefit of those for whom the endowment was 
created, the Trustces may be required to exclude them. But the 
mere claim of A that B shall not share in such a benefit because B 
isnot within the terms of the foundation is not one that Courts 
would encourage. 


Many illustrations of this doctrine could be.drawn frorh’ the 
history of English institutions. The great schools of Westminster, 
Eton and Winchester arose froh small nuclei, namely, a fixed numbe 
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of endowed and privileged scholars taught by appointed masters. 
They have become what they are because unprivileged boys in 
greater numbers have been allowed to benefit by the services of the 
appointed masters, and to use the school class-room and play-grounds. 


The statutes of the colleges in Oxford and Cambridge make 
provision for the education of a fixed number of students or scholars 
privileged and endowed Many, if not most, of them make no 
provision for the admission of other members in stati puptillars. 
But “commoners,” so called, though their legal position is merely 
that of boarders, Rex v. Grundon, Exp. Davison (*), have been for 
several centuries admitted equally with the privileged scholars to 
the benefits of the colleges, particularly to the use of hall, library 
and chapel. 


The intrusion of an unbeliever into a place of religious worship 
might well be a case of substantial interference with the devotions 
ot worshippers. But the plaintiffs have failed to make out that 
Bella was not a Zoroastrian They suggested indeed that her 
conversion was impossible, or, at any rate, that it had not been com- 
pleted by due initiation; but their Lordships agree with the Judge 
of first instance that this suggestion was not established; while, 
except in the evidence of one unsatisfactory witness, there was 
nothing to show that Bella’s presence would be thought to cause 
desecration, if once it was accepted that she was a Zoroastrian. 


Also, tt it were a question of caste and worshippers of a higher 
caste would be defiled by the presence of a lower caste, as in 
Anandrav Bhikafi Phadke v. Shankar Daji Charya (°), this 
would be a'serious disturbance. As was said in that case:— 


“ This right is one which the Courts must guard as otherwise 
all high-caste Hindus would hold their sanctuaries and perform 
their worship? only so far as those of the lower castes chose to 
allow them.” 


But this claim is again not established. Indeed, what may be 
called the quasi-caste claim is not even suggested in the pleadings. 
It is the wounding of religious feelings and the desecration of the 
Temple which are put forward. 


Their Lordships have now to consider the relief which the plaint- 
iffs have sought in this suit. They have not sought for a general 
declaration as to the persons who are objects of the trust. They 
have not sought for a construction of the scheme, or for any order 
to be made upon the trustee, nor have they made the trustee a party. 
For „this they would probably have required the consent of the 
Advocate-General. They pray in the plaint “for a declaration that 
the defendant Bella is not entitled to the use and benefits of the 
Pars? Fire Temple in Dalhousie Street known as ‘‘ Captain’s Agiary 
or Dhurraymair” or to the use and benefits of the buildings standing 

' (1) Cooper’ Reports 319 (2) #[1883] I. L. R., 7 Bom., 333- 
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on the said trust land or to attend at or participate in any of the 
religious ceremonies performed therein.” 


Then they claim an injunction to restrain the defendant Bella 
from entering and the other defendant, now dead, from bringing 
her into the temple to attend the religious ceremonies. This is a 
claim for an injunction to prevent the repetition of an alleged 
trespass. It must, therefore, first be established that there -was a 
trespass and one for which damages, though possibly only nominal, 
could be recovered. But for trespass upon land the only person to 
bring the action is the person in possession of the land, that is, the 
trustee. That a beneficiary or two or three beneficiaries of a trust 
for public purposes may bring a suit for trespass against an intruder 
is a novel principle of jurisprudence; and the case is not’ made 
stronger by the suggestion that several other beneficiaries agree with 
them, 


It may be that in India it would be convenient in some cases 
to allow such a suit, and the judgment in 7 Bombay Reports may 
form a precedent. But, if so, the circumstances must be as powerful 
as in that case. It must be established that the juxtaposition of the 
two sets of persons is so repugnant to their habits of mind that the 
entrance of one set into the Temple entails the departure of the 
other, so that it is as it were trespass to the person. 


As already stated, no such case has been established, and, there- 
fore, it is not necessary to discuss the principle on which the judg- 
ment in 7 Bombay Reports is founded and which was indeed 
accepted by the Judge of first instance in the present case. The 
facts do not warrant the claim, if it be a sound one, and no injunction 
can be granted. 


With regard to costs, the learned Judge of first instance, while 
giving the defendants the general costs of the action, thought that 
both sides were to blame for the inordinate length of the Bombay 
cammission and made the plaintiffs pay two-thirds only of the 
defendant's costs of the Commission. 


If any costs of the action were to be given, some similar pro- 
vision should be applied. But, upon the whole, their Lordships feel 
that the plaintiffs have failed in the greater part of their suit, and 
that the giving to them of a declaration isan indulgence. They 
were given the costs of the preliminary issues before YOUNG, J. 
and the costs of so much of the appeal as related to those issues. 
These they keep, and the orders against them in resp ct of other 
costs in the Courts below will be discharged, and there will be no 
costs of this appeal. Their Lordships „will humbly recommend His 
Majesty that this appeal be allowed, that the judgment of the Chief 
Court be varied, and that a declaration be made, namely, that .Bella 
was not entitled, as of right, to use the temple, dr to attend or to 
participate in any of the religious ceremonies performed therein, that 
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except as to the costs awarded to the plaintiffs in the Court of first 
instance, and in the Chief Court, there be no costs in the Courts 
below, and that there be no costs of this appeal. 


Appeal allowed. 
A. M. Bramall —Solicitor for the appellants. 
Waterhouse & Co—Solicitors for the respondent. 
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Penal Code, section 147 read with sections 149 and 332— When BanERJI, J. 


offence made out—Wrestling match—Police maintaining peace 
and order—Interfering with the match—Arena rushed and police 
hussled. 

While a very evenly contested wrestling match was going on, 
one of the constables, who had beeninvited by the organizers 
of te show to keep peace and order and who was a backer of 
one of the contestants, interfered with the wrestling with 
the result that a scuffle followed in which some of the police- 

* men were hussled and their uniform torn, 

Held, that it is very difficult in a case like this, where the 
backers*of the wrestlers were grappled on the throat, to resist 
rushing the arena when a constable who was also a backer was 
interfering, but that, however, will not permit the crowd or such 
of the members of the assemply present there to hussle the 
police. The duty of controlling a crowd at these wrestling 
matches is a very serious duty and anybody interfering there- 
with must be punished. 


CRIMINAL REVISION from an order of P. C. PLOWDEN ESQ., 
Additional Sessions Judge of Meerut. 


Sir Charles Ross Alsion, for the applicants. 


M. Waliullah (Assistant Government Advocate), for the < 


Crown. 


Phe following judgment was delivered by 
BANERJI, J.—This is an application in revision on behalf of six 


persons, who have been convicted under section 147 read with 
sections 149 and 332 of the Indian Penal Code and sentenced to 


* Cr, Rev. No. 2&4 of 1925. 
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CRIMINAL various terms of imprisonment, and they have been further directed 


1925 


eee 


MIRAN 


v. 
EMPEROR. 


Banerji, J. 


to execute bonds with sureties under section 106 of the Code of 
Criminal Procedure to keep the peace. 


On the 12th January, 1925, there was a wrestling match between 
Hashmat of Jalalabad and Inna of Kairana in the Chharian fair at 
Kairana. This wrestling match, it appears, was under the patronage 
of the Municipal Board and the Municipality had invited policemen 
to keep peace and order in the fair. . The wrestling match was a 
very evenly contested one and, according to the evidence of the 
Vice-Chairman, five minutes more were allowed to the wrestlers to 
finish the wrestling ; but it appears that one Qazim Husain con- 
stable, who was a backer of Hashmat, interfered with the wrestling. 
Thereafter there was a sort of scuffle and the net result was that 
some of the policemen were hussled and their uniform torn. It is 
very difficult in a case like this, where the backers of the wrestlers 
were grappled on the throat, to resist rushing the arena when a 
constable who was backer of one of the wrestlers was interfering ; 
but that, however, will not permit the crowd or such of the members 
of the assembly present there to hussle the police who were there 
for the purpose of maintaining law and order. Having given my 
careful consideration to all that Sir Charles ‘Ross Alston had to say 
in support of his case and the agreement of the Assistant Government 
Advocate, I am of opinion that the whole of the incident was a 
very trivial affair; but the accused were no doubt technically 
guilty of the offence with which they were charged. I realise 
that the duty of controlling a crowd at these wrestling matches 
is a very serious duty and anybody interfering therewith must be 


, punished. - But under the circumstances of this case I am of opinfon 


that the period of imprisonment already served by the petitioners 
is a sufficient punishment. I reduce the sentence te that already 
undergone. I maintain the sentences of fine. I go not think it is 
in this case necessary to bind the accused under section 106 of the 
Code of Criminal Procedure to keep the peace. I set aside the 
order directing the accused to execute bonds under that section. 
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NATHU LAL (Opposite party) 
VETSUS 
RAGHUBIR SINGH AND OTHERS (App/icants) .* 


Civil Procedure Code, sec, 151, and Or. 47, rr. 1 and 7—Provisions 
of—Order granting review of valid compromise decree—IVhen 
amounting to illegal exercise of jurisdiction—-Pleas of fraud and 
undue influence unaccompanied by any discovery of new matter 
—Appeal, limitations of—High Court’s revistonal jurisdiction, 
exercise of—' Any other sufficient reason” —Interpretation of 
the expression. 


A court has no jurisdiction under Or. 47, r. x or section 161 
of the Civil Procedure Code to‘review a compromise decree 
which was perfectly valid on the day on which it was passed, 
on the ground that the compromise had been procured under 
undue influence or coercion and that subsequent to the decree 
that compromise had been repudiated. 


An appeal under Or, 47, r. 7 is limited to the three grounds 
mentioned in that rule but if the court has no jurisdiction to 
entertain an application under Or. 47, r, 1, the High Court, in 
appeal, would beentitled to interfere and set aside an order 
granting review, and even if it could not do so in the exercise 
of its appellate jurisdiction, there would be no bar to its 
interference on the revisional side. 


Tbe words “any other sufficient reason ” must be read as 
adding grounds ejusdem generis with those specified previously. 
Where an application for review did not even hint at the 
e discovery of anything new but merely alleged that with full 
knowledge of the facts the applicant foolishly allowed himself 
to be persuaded to take a course which he now alleged was very 
injurious to his interests, held, that such a reason was wholly 
foreign to either of the two first reasons set out in rule x ; that 
fraud or undue influence unaccompanied by any discovery of 
new matter did not constitute a ground for review and, there- 
fore, an order granting review was an illegal exercise of juris- 
diction and must be set aside in the exercise of the High 
Court’s revisional jurisdiction. Chajju Ram v. Neki, 49 I. A., 
144 (P. c.), followed, 

Foolcoomary Dasi v. Woodoy Chunder Biswas, I. L. R., 25 
Cal., 649, Mirali Rahimbhoy v. Rehmoobhoy Habitbbhey, 1. L. 
R.,15 Bom., 594, Barhamdeo Prasad y. Banarsi Prasad, 3 C. L. 
J., 119, Dwarka Dhish Prasad, 22 A. L J. R., 118, Narain Dos v. 
Chiranji Lal, 23 A. L. J. R., £7, Tirbent Kunwar v. Mohan Lal, 
66 I. C., 558, Kumar Gopika Raman Ray v. Mahar Ali, 39 
C. L. J., 247, Gulab Koer v. Badshah}Bahadur, 10 C. L. J., 420 
and Kolaghiri Venkata Subbamma \Rao v. Vellanki Venkata- 
rama Rao, I. L. R., 24 Mad., 1, referned io and discussed. 


FIRST APPEAņŅ from an order of PANDIT RUP KISHAN AGHA 
Subordinate Judge of Budaun. j 
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Mushtag Ahmad (with him Jgbal Akhmad), for the appellant. 


S. A. Haider, Harnandan Prasad and S. S. Sastry, for the 
respondents. 


The following judgments were delivered :— 


Boys, J.—This is an appeal against an order purporting to be 
in review setting aside a decree on the ground of fraud or undue 
influence. The application for review alleged undue influence. 
The review has been granted upon a general finding apparently of 
fraud, undue influence, coercion, etc. 


A preliminary objection is taken that no appeal lies ; that it is 
barred by Order 47, rule 7 in that none of the only three conditions 
in which an appeal is allowed ‘is applicable to the case. For the 
appellant this is now practically conceded, but we are invited to hear 
the appeal as an application on the revisional side and to set aside 
the order granting the review on the ground that none of the condi- 
tions, which under Order 47, rule xı are essential to a review, 
existed in this case, and that the order granting the review was, 
therefore, an illegal exercise of jurisdiction. I think this contention 
is correct. Under Order 47, rule I a review may be admitted on 
any of the three grounds set out in sub-sectiun (1) of the rule. It 
is conceded that the plea of fraud or undue influence alleged in this 
case was not accompanied by the discovery of any new and impor- 
tant matter or evidence; nor is it urged that there was any mistake 
or error apparent on the face of the record. It has, tRerefore, to 
be conceded by counsel for the opposite party who obtained the 
review that his plea did not come within the first grounds. It is, 
however, urged that the words “for any other sufficient reason ” 
are sufficiently wide to cover a plea of fraud or undue influence. 

Now it has been held by their Lordships of the Privy Council in 
Chhajju Ram v. Neki (*) that the other sufficient reason must be 
“a reason sufficient on grounds at least analogous to those specified 
immediately preceding ”. 'We have had a large number of cases 
quoted to us, but two tests to be applied to these cases are clear : 


(1) that any case in which it has been held that fraud is not 
a reason within the meaning of Order 47, rule I will help the decree- 
holder to resist the setting aside of his decree ; 


(2) that, in view of the Privy Council decision, no decision that 
fraud comes within the words “ other sufficient reason ” will help 
the applicant for review unless it is clear that that decision recog- 
nised the limitation (now! definitely declared by the Privy Council) 
that the reason must be ‘analogous to the two earlier reasons Speci- 
fied by the rule. ' ` 


For the decree-holder we are referred to the following cases that, 
it is contended, comply with the first test, #. e., in which it was hel”? 


(1) [1982] 49 In, A., 144, ` 


.] 
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that fraud is not a reason within rule 1:—Foo/coomary Dasi V. 
Woodoy Chunder Biswas ('), Mirali Rahimbhoy v. Rehmoobhoy 
Habibbhoy (°), Barhamdeco Prasad v. Banarsi Prasad (°). We 
need not examine these in detail. In Dwarka Dhish Prasad (*), 
PIGGOTT, J was not apparently referred to the Privy Council deci- 
gion, but did in fact hold, though odé/er, in accord with that decision 
that the other sufficient reason must be ejusdem generis, and, further, 
that fraud, at any rate where there was no discovery of new and 
important matter, was not ejusdem generts 


Counsel for the applicant for review has not been able to quote 
to usa single case which passes the second test, #.¢., in which, 
recognising the limited scope laid down by the Privy Council of the 
words “ other sufficient reason ”, it has been held that fraud unaccom- 
panied by the discovery of new matter is within that limited scope. 


A case not concerned with fraud has been referred to as support- 
ing a liberal interpretation of the words “ any sufficient reason”. It 
is a decision of MEARS, C. J. and PIGGOTT, J., in Narain Das v. 
Chiranji Lal (°), in which the learned Judges said at page 58: 

“In our opinion the words ‘for any other sufficient cause’ 
in Order 47, rule 1 are not only very wide in themselves, but 
were intentionally so made by the legislature, because of the 
possibility of exceptional cases arising in which obvious in- 
justice would be worked by strict adherence to the terms of the 
decree as originally passed ”. 


If I may say so, I entirely concur, but the principle enunciated 

was applied to a case in which new important circumstances had 
arisen since the decree and in which the reason was therefore clearly 
analogous to the discovery of new important matter. 


In Musammat Tisbeni Kunwar v. Mohan Lal (°) there was 
discovery of new evidence shortly before the decision of an appeal 
but which the apflicant was found to have been unavoidably prevented 
from producing before the decision. That case was decided before 
the Privy Council decision could have been known in this country ; 
but it is not necessary to account for it on that ground. It can be 
supported even in accord with the Privy Council decision, on the 
ground that there was in fact discovery of new evidence and the 
reason was therefore clearly cognate to the first reason in rule I. 


After the conclusion of the arguments our attention was drawn 
to the case of Kumar Gopika Raman Ray v. Mahar Ali ("). In that 
case a preliminary objection having been taken that the heirs of 
certain tenant-respondents had not been brought on the record and 
that the appeal could not proceed against the remaining tenant-res- 
ponhdents, counsel for the appellant stated that he did not intend to 


(1) [1898] I L. R., 25 Cal., 649. (2) [1891] I. L. R., 15 Bom., 594. 
(3) [1901] 3 C. L. J., 119. (4) [1923] 22 A. L. J. R., 118. 
(5) [1924] 23 A. L. J. R., 57. (6) [1922] 66 I. C., 558. 

í (7) [1923] &9 C. L. J., 247. 
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proceed against the tenants but would proceed against the proprietor 
only. This statement was made in the presence of some of the 
vakils for the proprietor. Accordingly to save the remaining tenants 
the expense of retaining counsel during the further hearing of the 
appeal, the appeal was dismissed forthwith against all the tenant- 
defendants, and its hearing proceeded for the whole day against the 
proprietor. At the end of the day’s hearing.the senior counsel for 
the proprietor, who had not been in court earlier, raised an objection 
to the competency- of the appeal against the proprietor alone after it 
had been dismissed against the tenants. . Counsel for the appellants 
contended that the objection came too late and urged that yakils for 
the proprietor had not, though present, raised the objection when 
he abandoned the appeal against the tenants; that, if it had been 
raised at the proper time, he would not have abandoned his appeal. 
The leamed Judges reviewed their order and restored the appeal as 
against those tenant-respondents who had been served with notice of 
the rule issued under Order 47, rule 1, saying that they had no 
doubt that the order should be recalled “in the interest of justice ". 
When pressed with the decision of the Privy Council already re- 
ferred to, the learned Judges remarked : 


“In that case Viscount Haldane held that the expression 
‘any other sufficient reason’ must be interpreted to mean “a 
reason sufficient on grounds at least analogous to those 
specified immediately previously”. Whether any analogy can 
be discovered between the two grounds specified, nanfely ‘the 
discovery of new and important matter or evidence” and’ 
“some mistake or error apparent on the face of the record m 
need not be discussed. But whether a particular reason “is 
analogous to either the one or the other of these two grounds, 
may obviously lead to very refined, if not subtle, argu- 
ments ”, 


e 
and supported their view by reference to the decisions of the Judicial 
Committee in four very much earlier cases which, as the learned 
Judges held, indicated that the court had a much wider discretion 
under Order 47, nie 1. 


I have quoted this case fully because, with the greatest respect, 
Ieam unable to agree with the learned Judges that it is open to 
us to go behind the clear direction in the recent decision of the 
Privy Council that the reason must be analogous. 


It is to be noted that their Lordships of the Privy Council say 
that they “ examined numerous authorities ” and there is no reason 
to suppose that they were not referred to their own earlier decisipns. 
Moreover, in regard to carlier decisions, even those passed after the 
law was amended to stand as it now stands, they remarked that 
those decisions may have been influenced by the decisions passed 
before the law was amended ; and, while the corresponding earlier 
section contained the very word# “ requisite for the ends of justice ” 


g> 
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which the learned Judges of the Calcutta Court used in Kumar 
Gopika Raman Ray v. Mahar Ali (*), Iwould further note that, 
as I regard it, there is in fact a clear analogy between the “ reason ” 
in the case before the learned Judges of the Calcutta High Court and 
the second of the two reasons enunciated in Order 47, rule 1. 


We have, therefore, to consider for ourselves whether fraud or 
undue influence unaccompanied by the discovery of any new fact 
can be said to be a reason analogous to the two preceding reasons. 


It clearly is not even remotely analogous to the discovery of a 
mistake or error apparent on the face of the record. In my opinion 
it is equally distant from excusable failure to discover new important 
matter. The essence of that reasonis the discovery of something 
new. The application for review in this case did not even hint 
at the discovery of anything new; it merely alleged that with full 
knowledge of the facts the applicant foolishly allowed himself to be 
persuaded to take a course which he now alleges was very injurious 
to his interests. I am of opinion that such a reason is wholly 
foreign to either of the two first reasons set out in rule 1; that 
fraud or undue influence unaccompanied by any discovery of new 
matter does not constitute a ground for review and the order 
granting review was an illegal exercise of jurisdiction. 

I have not entered into the merits of the allegation of so-called 
fraud or undue influence ; that of course was not necessary for the 
decision of the case and would further be undesirable as it appears 
there are other proceedings in regard thereto. 


I must observe that the learned Subordinate Judge has 
approached his judgment from an entirely wrong standpoint. The 
applicant for review, Manohar Singh, died shortly after the filing 
of his application and could not, therefore, give evidence. In 
arriving at a degision as to whether there had been fraud the 
contents of Manohar Singh's application could be in no way evidence. 
The learned Subordinate Judge has treated it as a starting-point 
and then considered the evidence in the light of the story told in 
that application, instead of discarding altogether the statements 
made in the application; and he has thereby given himself every 
chance of making a distorted estimate of the evidence. We have not 
been into the merits and I am not, therefore, in a position to say 
whether he has or has not misled himself by the course he adopted. 
He should have considered the evidence ‘and the evidence only, 
and if a coherent case of fraud or undue influence could not be made 
out without any extraneous assistance, then fraud or undue influence 
was not made out. Ifa coherent case cduld be made out on the 
evidence, extraneous support from the contents of the application 
was superfluous as well as inadmissible. i 


I would set aside the order granting review and réstore the 
decree of the court below. 
° (x) [1923] 39 C. L. J, ba. 
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SULAIMAN, J.—I agree. Although the application had alleged 
that Mr. Sheo Narain and Ghassa Singh had by various artifices and 
fraud acquired complete mastery over Manohar Singh, those allega- 
tions refer to matters of previous history. The allegation with re- 
gard to the written statement filed by Manohar Singh, which was the 
basis of the compromise decree, was that Mr. Sheo Narain had 
taken out execution of a Munsil’s court’s decree for money by arrest 
of Manohar Singh and, having brought him to court under arrest on 
November the 6th, got him, under the circumstances of undue 
influence or coercion in which he was placed, to admit the plaintiff's 
claim. The learned Subordinate Judge began his findings by remark- 
ing: “‘ The applicant himself is dead and the court cannot there- 
fore have a full narrative, true or false, of the dealings and the 
artifices by means of which Babu Sheo Narain and Ghassa Singh 
are alleged to have acquired influence over Manohar Singh. The 
application for review, however, contains an outline of what that 
narrative would have been, ahd it is, therefore, possible with the help 
of certain facts appearing on the record of suit No. 88 to construct a 
narrative which may be a fair approximation to what the missing 
narrative may have been. I make this attempt as it is essential as a 
background to a finding upon the question whether there was fraud, 
coercion and undue influence in procuring the confession of judgment 
and Babu Sheo Narain had a hand init.” It is apparent that the 
learned Subordinate Judge has approached the case from quite a 
wrong standpoint. But, in the view of.the law we have taken, we 
have not thought it necessary to go into the evidence at all. 


The first question in this case is whether when a compromise has 
been incorporated into a decree, the court can review its order on 
the ground that the compromise had been entered into*under undue 
influence or coercion. In the present case there can be no doubt 
that the decree in question isa compromise decree. An offer was 
made by the defendant when he appeared in court on the 6th of 
November, 1923 that if the plaintiffs were prepared to give up their 
costs a decree might be passed against him. This offer was accept- 
ed by the plaintiffs and a statement to that effect was made on the 
12th of November, 1923. A decree was accordingly passed in terms 
of this agreement on the next day. In my opinion the court had no 
power either under Order47, rule I or under section 151 of the Code 
of Civil Procedure to set aside the decree in a summary proceeding. 


As to Order 47, rule, 1 it was at one time thought by some courts 
that the words ‘ for any other sufficient reason’ were wide and com- 
prehensive enough to inckude a case of yndue influence or fraud, and 
that the remedy was by a review. On the other hand, there were 
other cases where it was held that that expression had a narrower 
scope and that the only remedy was one by a regular suit. I may 
refer, for instance, to the! caseseot Mivals Rahimbhoy v. Rehmoobho 
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Habibbhoy (+), Foolcoomary Dasi v. Woodoy Chunder Biswas (?) 
and Barhamdeo Prasad v. Banarst Prasad (*). There was 
athird class of cases in which it was held that there were two 
available modes of procedure, one by a review of the judgment and 
the other by a regular suit, but that the latter was the more appro- 
priate remedy. As an instance of this class of cases I may refer to 
Musammat Gulab Koer v. Badshah Bahadur (*). In this last 
mentioned case MUKHERJI, J. has collected most of the English, 
American and Indian authorities. We are, however, relieved from 
considering cases previous to the year 1922 when their Lordships of 
the Privy Council, in the case of Chhajju Ram v. Neki (*), made an 
authoritative pronouncement on the scope of the words ‘ for any other 
sufficient reason’. At page 152, after remarking that there is plainly 
no such preponderance of view in either direction as to render it 
clear that there is any settled course of decision which they are under 
obligation to follow, their Lordships observe: “ They think that rule 
1 of Order 47 must be read as in itself definitive of the limits within 
which review is to-day permitted, and that reference to practice under 
former and different enactments is misleading. So construing it, 
they interpret the words ‘any other sufficient reason ' as meaning a 
reason sufficient on grounds at least analogous to those specified 
immediately previously”. Those words, therefore, must be read as 
adding grounds ejusdem generis with those specified previously. 
Under section 19 of the Indian Contract Act agreements which are 
made under fraud, undue influence, coercion or misrepresentation are 
only voidable and not absolutely void. The victimized party has the 
choice of either enforcing the agreement or of repudiating it. The 
agreement is°perfectly legal and valid so long as the option to re- 
pudiate it has not been exercised. As soon however as the option 
is exercised, the agreement ceases to have a binding force. It is 
manifest therefore that at the time when a compromise is incorporated 
into a decree the tompromise is a perfectly valid and legal document 
though it is liable to be invalidated by a subsequent exercise of 
option within the period of limitation. The decree in terms of the 
compromise is therefore perfectly good. It is only when subsequent 
to the decree the option is exercised that the original agreement and 
with it the decree ins terms of it, cease to have a binding force on 
the person exercising the option. Examined in this light it would 
appear that the avoidance of the agreement and the decree takes 
place on a date subsequent to the decree when the option is exercised. 
Can such a person go to the court and ask-it to review its order be- 
cause subsequent to it he has exercised his option of repudiation? 
Obviously not, because as observed by their Lordships of the Privy 
Council in the case of Kotaghiri Venkata Subbamma Rao v. Vellanki 
Venkatarama Rao (°), the ground of review must be something 


(1) fr8gi} I. L. Ra 15 Bom., 594. (2) [1898] I. L. R., 25 Cal., 649. 
(3) [1901] 3 C. L. J., 119. (4) [1909] 10C. L. J., 420; 13 C. W. N., 1097. 
(5) [1922] 49 In. A., 144. (6) [rgo] I. L, R., 24 Mad., 1. 
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which existed at the time of the decree and there was no authority 
for the review of a decree which was right when it was made, on the 
ground of the happening of some subsequent event. That case on 
facts was quite different, but the principle laid down therein is of 
general application. The compromise in the present case, assuming 
that it had been made under undue influence or coercion, was merely 
a voidable document and was good so long as it had’not been avoided. 
The Judge had perfect jurisdiction to pass a decree in terms of it. 
Subsequently when the undue influence and coercion were removed, 
the defendant has decided to avoid it but the exercise of his option 
is of a date subsequent to the decree and would, in my opinion, not 
be a good ground for setting aside the decree which was perfectly 
good on the date when it was passed. 


The cases of fraud on the court or cases of mutual mistake or 
cases where a party is not duly represented when a compromise is 
made or where a compromise is made by a person not authorised at 
all, stand on quite a different footing. For in such cases the defect 
existed on the very date when the compromise was made and the 
compromise was void and not merely voidable. A decree in terms 
of it may therefore be capable of being set aside, even if not under 
Order 47, rule 1, certainly under the inherent jurisdiction of the 
court. But where the compromise and the decree have become un- 
enforceable in consequence of a subsequent exercise of option, there 
is, in my opinion, no jurisdiction in the court to review its own decree. 
A clear remedy is open to the aggrieved party to have the decree 
declared to be null and void by a regular suit. 


A person who is not a free consenting party and is acting under 
undue influence or coercion, knows full well the circumstances in 
which he is placed. When the undue influence or coercion is removed 
it cannot be said that he has made a discovery of ‘new aħd important 
matter or evidence’. The undue influence or gercion which he 
proposes to establish by evidence has not been discovered by him 
recently as a new or important matter but had been known to him 
all along. Nor can it be said that where an agreement has been 
obtained under undue influence or coercion there is some mistake or 
error apparent on the face of the record. Obviously the allegations 
of undue influence or coercion are independent of and quite different 
from the matters in dispute in the suit itself and have to be establish- 
ed by an entirely different class of evidence. If therefore cases of 
undue influence or coercion do not fall under the first two grounds, 
can it be said that they are analogous to them? In my opinion 
there is no analogy between discovery of new and importiant matter 
or error apparent on the face of the record, and an assertion that a 
person had been under undue influence or coercion. Iam, therefore, 
of opinion that a court has no jurisdiction under Order 47, rule 1 to 
review a compromise decree on the ground that the, compromise had 
been procured under undue influence or coercion and that subsequent 
to the decree that compromise Has been repudiated. . 


and 

















It is true that an appeal under Order 47, rule 1 is limited to the 
three grounds mentioned in that rule but if the court has no jurisdic- 
tion to entertain an application under Order 47, rule 1, the High 
Court, in appeal, would be entitled to interfere and set aside the order, 
and even if it could not do so in the exercise of its appellate jurisdic- 
tion, there would be no bar to its interference on the revisional side, 


I have already expressed the view that a court’s power to review 
its order depends ona ground which existed onthe date when the 
order was made and cannot be exercised on a ground which has come 
into existence subsequently. As in my view the validity of a com- 
promise obtained by undue influence or coercion disappears on the 
subsequent exercise of the option to repudiate it, the court cannot 
review its decree which was passed on a date prior to the exercise of 
such option. In this view of the matter it is clear to me that the 
court would not have eyen an inherent jurisdiction under section ISI 
of the Code of Civil Procedure to review its decree because the 
decree was perfectly a good one on the date when it was passed. 


By THE CourT.—In the exercise of our revisional jurisdiction 
we set aside the order granting review and restore the decree of the 
court below. The applicant in this Court will have his costs in this 
Court and in the court below in the matter of the review, including 
in this Court counsel’s fees. 


Order set aside. 


Decree restored. 


: EMPEROR 
° Versus 


PARAM SUKH.* 


Criminal Procedure Code, section 165—Search by Police Oficer— 
Irregularities and acting in excess of au ority, effect of— 
Maltreatment of a woman and assauli—Right of self-defence— 

Indian Penal Code, section 99, when inapplicable. 


On being falsely informed that certain stolen property was 
in the posession of one P, the Sub-Inspector, without recording 
any order in writing and giving his reasons under section 165 
nor taking any* witnesses with him, proceeded, accompanied 
by a constable, to P’s house with the object of making a search. 
On his arrival, he demanded the said property from P’s wife. 
She repudiated all knowledge of it and told the Sub-Inspector 
that her husband would ebe back shortly, The Sub-Inspector, 
however, declined to wait for P’s return though he had complete 
command of the situation, but began to threaten the woman 
with a cane’ and laid hands on her. On her cries, accused 
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CRIMINAL (P’s cousin) ran to her help empty-handed and protested 

ane against the treatment he saw being meted out to his sister-in- 

law. An altercation ensued and, ultimately, the accused, on being 

EMPEROR assaulted by the Sub-lnspector and the constable, snatched the 

danda from the latter and struck two blows on the forehead of 
the Sub-Inspector which proved fatal. 

Held, that the accused had a right of self-defence against the 
dual assault on his person. That right under section Ior 
extended to voluntarily causing grievous hurt. Section 99 did not 
interfere with this right of self-defence inasmuch as the conduct 
of the Sub-Inspector at thetime was not in good faith, ‘There 
being no evidence as to the size or character of the danda, it 
could not -be assumed that it was a very heavy one. The 
accused, therefore, could not be said to have voluntarily caused 
death and was entitled to an acquittal. 


CRIMINAL APPEAL by the Local Government, from an order 
of BABU KAULESHAR NATH RAI, Additional Sessions Judge of 
Banda. 


G. W. Dillon (Government Advocate) i for the Crown. ` i 
Kailas Nath Katju, for the accused. 
The following judgments were delivered .— 


Boys, J. Boys J.—In this case Government has appealed against the 
acquittal of one Param Sukh, son of Dwarka, caste Brahman, a 
, resident of Balhaura in the district of Banda. The charge was 
one under section 302 of the Indian Penal Code and wa in regard 
to the death of Sub-Inspector Jhamman Singh on whose head the 
accused was alleged to have struck two blows when he was engaged 
in making or attempting to make a search in the house of a cousin 
of the accused. 


On the 7th of November, 1924 a report was made at the Police 
station by one Bal Govind against Mahadeo, relative of the chaukidar 
of the village, Jeorakhan. Bal Govind charged Mahadeo with 
having stolen three ornaments for the person of his (Bal Govind’s) 
son. Jeorakhan apparently arrived at the thana either with 
Bal Govind or, at any rate, at-just aboul the same time and he in- 
formed the Sub-Inspector that as a matter of fact the report made 
by Bal Govind was false as regards two out of the three ornaments, 
which, as a matter of fact, he (Jeorakhan) had seen on the person of 
the boy after the alleged theft had taken place. Two constables 
were deputed to investigate the matter at the Village We are not 
particularly concerned any further with their movements. 
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On the next day, the Sub-Inspectur Jhamman Singh the deceased, 
went himself to the village accompanied by Ajodhya Prasad, a cons- 
table, and arrived there at 11 o'clock in the morning. He is said 
to have first enquired from Musammat Gilli, q daughter of Bal 
Govind, about 15-16 years of age, and to have been informed by he 
that, as a matter of fact, oly one ornament had been stolen fr 
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the person of her brother and the other two ornaments had been CRIMINAL 
placed by Bal Gobind in the house of one Parmeshur who was a 1028 
cousin of the present accused. I may say that there is reason to — 
doubt whether Musammat Gilli ever gave the Sub-Inspector any EMPEROR, 
information at all. He had already got this information from TO 
Jeorakhan and it is very difficult to believe that Musammat Gilli SUKH. 
would make a statement so prejudicial to her own father of her own Boys, J 
accord to the Sub-Inspector. It seems much more probable that aS 
the Sub-Inspector proceeded to search Parmeshur’s house on the 
information of Jeorakhan or, even more probably, the Mukhia Sital 
Prasad. If this be the fact, the reason no doubt for putting the 
words into the mouth of Musammat Gilli would be to give a greater 
colour of dona fides to the search of Parmeshur’s house, and it has 
this but only this indirect bearing on the matter which we have now 
to decide. It is common ground then that upon information 
received, be it from whatever source, the Sub-Inspector went accom- 
panied by Ajodhya Prasad constable to the house of Parmeshur in 
order to recover, if possible, the ornaments. One of the ornaments 
said to have been stolen was an ear-ring that has never been traced. 
It was apparently indubitably stolen because the boy’s ear bore signs 
of an ear-ring having been wrenched out, The other two ornaments 
which were supposed to be in the house of Parmeshur were a tawiz 
(amulet) and a pair of silver bangles. The Sub-Inspector and the 
constable were also accompanied by Musammat Gilli and the Mukhia 
Sital Pras#d. There is again a great discrepancy in the prosecution 
evidence in regard to the question whether Musammat Gilli, prior 
to the visit of the Sub-Inspector, was sent to demand the ornaments 
from Parmeshur’s wife. But this is immaterial again to the 
case we have to decide. It is only of importance as showing 
that in many aspects of the case the evidence for the prosecution 
is in itself confligting. It is in evidence and established beyond 
doubt that when the Sub-Inspector arrived, he demanded the 
ornaments from Parmeshur’s wife. She repudiated all knowledge of 
them and said that her husband would be back very shortly 
as he had only gone to fetch water from the madi close by. 
The Sub-Inspector, and this is established by the evidence for the 
prosecution itself, refused to be content with this reply or with 
merely surrounding the house to see’ that nothing was removed 
until Parmeshur returned. But at the very least it has to be 
admitted that he threatened Musammat. Dhirajia, the wife of 
Parmeshur, with a cane and laid hands on her dkoti. On her cries 
two men (cousins of Parmeshur) ‘arrived. They were Param Sukh, 
the present accused, and Ram Nath. I may here observe that Ram 
Nath was put upon his trial ae the same time with Param Sukh, but 
was acquitted by the learned Sessions Judge, and Government has 
not appealed agginst that acquittal. Param Sukh, on his arrival, 
naturally protested against the treatment he saw being meted out to 
Tusammat Dhirajia. After this it i8 not very clear exactly what 
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happened; but I think the facts as I shall now state them are 
sufficiently near to the truth. It is admitted that when Param Sukh 
and Ram Nath arrived they were empty-handed and this is a fact 
of very great importance. Then it is not difficult to understand that 
Param Sukh would protest in forcible terms against the treatment 
he found being meted out to the woman and would urge again that 
the Sub-Inspector should do nothing until Parmeshur would come. 
The Sub-Inspector clearly resented this interference and after this 
it is not possible to be precise but from the evidence of the 
prosecution witness read to some extent with that of Musammat 
Dhirajia, it is clear that very hot words would pass between Param 
Sukh who thought the woman of his household was being treated 
in a most undignified and insulting manner and the Sub-Inspector 
who would, as a man in authority, resent Param Sukh’s attitude. 
Param Sukh then apparently grappled with the Sub-Inspector who 
had either threatened him with a cane or had struck him with 
it and on this it is not difficult to realise that Ajodhya Prasad, the 
constable, would strike Param Sukh with his danda. Here again 
the facts are not clear whether Param Sukh snatched up a /acht 
which was standing near by assome Witnesses said or whether he 
snatched away the danda from Ajodhya Prasad. I think that the 
latter is much more probably the truth for it is supported by the fact 
that Ajodhya Prasad is entirely unable to account for what happened 
to his danda. Having possessed himself of this weapon Param Sukh 
struck the Sub-Inspector two blows on the head, with*the result 
that the Sub-Inspector died the next morning at sunrise and it is 
proved by the medical evidence that he had two blows on fhe 
head, neither of the superficial wounds being very serious but the 
internal fracture of about 7 inches showing that at least one of the 
blows was delivered with considerable force. These re the facts 
so far as it is possible to be precise about tbem at al] from the 
evidence on the record. Of such doubt as there is about the facts 
the accused must have the benefit 


The burden does not fall on him to show what happened until 
the prosecution has discharged the primary burden of showing that 
he did bring about the death and how he brought it about. One 
of the most essential facts in this case upon which the decision of 
the right of self-defence must turn is the question whether the 
woman was or was not being assaulted, using the term in the 
legal sense, that is, whether hands were being laid upon her and 
whether she was being struck om even threatened with a cane. I 
have no doubt whatever that she was being so threatened. If she 
was not so threatened there is not the slightest reason to suppose 
that any disturbance would ever have taken place at all. This 
shows clearly that she was being insulted and that is why Param 
Sukh’ s anger rose. ° 


The next point is whether the Sub-Inspector was himself actin; 
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in excess of his powers or not. I think it is clear that he was 
exceeding his powers and exceeding them not only technically and 
legally but exceeding them in a very material manner. There can 
be no doubt that he was acting in excess of his powers in that he was 
making this search without having recorded any order in writing and 
giving his reasons therefor under section 165, but that would in 
itself have little or no bearing on the point that we have to decide 
whether the accused had any right to strike him or not. 


The next thing we find is that he took with him no witnesses to 
the search and, further, that he declined to wait for Parmeshur to 
return, though he himself had complete command of the situation 
and there could not really be the slightest reason to suppose that if 
he had kept his eye on the woman and a watch on the house, the 
property could have been spirited away. Both these last two points 
are material as indicating the attitude of the Sub-Inspector. Neither 
of them would have justified the accused in attacking him. But 
they are of importance as showing in conjunction with the other 
facts the attitude adopted by the Sub-Inspector. 


The last and most important and material point is that clearly 
he had no right.whatever of any sort or description to interfere with 
the woman. Granted that he had a right of search which he had, 
and granted that the failure to reduce his reasons into an order in 
writing was a purely technical defect as it was, he had no right to 
do anything more whatever than to go into that house and search it. 
He had no right whatever to use any means of any sort or description 
to compel the woman to produce the articles beyond being entitled 
to have facilities given to him for the search and not to be resisted. 
It is clear, therefore, that he was exceeding his authority and there 
can be no question of any mistake on his part as to what his authority 
was; he was deliberately exceetling it. 


Now to consifler the case from the other aspect, whether the 
accused, Param Sukh, had a right of self-defence. We have heard 
argument about the sections of the Indian Penal Code which con- 
trol that right. I feel myself that those sections are very valuable 
indeed in that they lay down general principles for the guidance of 
the Court, but they are principles which are only tomy mind intended 
to afford a guide to the Court as to what is to be held reasonable 
and what is to be held unreasonable and punishable by law. I do 
not think anything whatever is to be gained by entering into a 
meticulous examination of the wording of.those sections. Bearing 


in mind then the principles laid down in those sections, I have really , 


to consider whether Param Sukh’s action in striking the two blows 
he*struck was unreasonable and unjustified ; whether his acts were 
acts which in ordinary parlance he had no right tocommit. Now 
what was the situation. He had a right to defend the wife of his 
brother from being insulted and threatened. There can be no 
question that for the Sub-Inspector to have laid his hands on that 
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woman in any way whatever, however mildly, would be regarded by 
the membets of the household as a very grave insult; much more 
so, would it be the case, when they found her being actually struck 
even lightly or even threatened with a cane. These events naturally 
led to hot words between Param Sukh and Ram Nath on the one 
hand and the Sub-Inspector on the other. Resenting this the Sub- 
Inspector uses his cane on Param Sukh who defies his authority. 
The result is equally inevitable. Param Sukh grapples with him. 
There foliows the inevitable assistance given by the constable to his 
superior and from that follows the snatching of the dauda from the 
constable and the blows on the Sub-Inspector’s head. Regarding 
the whole of the facts and bearing in mind the principles laid down 
in the Indian Penal Code, I find it quite impossible to hold that 
the action of Param Sukh was unreasonable or unjustifiable. As to 
whether he voluntarily caused death I do not think for one moment 
that he could ever have voluntarily intended to cause even grievous 
hurt or that his real intention was to do anything more than to 
stop the Sub-Inspector’s illegal aggressions, and the consequent 
illegal aggression by Ajudhia Pershad. In this connection one may 
note that there is no real question of a lath: having been used. 
It is -quite possible that there would be no di&tinction on the 
particular facts of the case even if it was a /a‘Ar that had been used. 
But as I find that, in fact, it was only a danda and the prosecution 
have not been able to establish what the nature of the danda was, 
I find it still more impossible to hold that Param Sukh netended to 
cause death. If he did not so intend, under the circumstances he 
was certainly entitled to an acquittal. 

There is one further aspect affecting the necessity for the degree 
of injury that was in fact caused. At the moment two more constables 
ran up and there can be very little doybt indeed that but for the two 
blows that the Sub-Inspector received Param Sukh himself would 
have received injury. These considerations entirely, to my mind, 
justify us in refusing to allow this Government Appeal. 

Two further matters may be dealt with very briefly The learned 
Judge has held that the whole search which the Sub-Inspector pro- 
posed to hold was entirely illegal and he has apparently held this 
at least in part for two reasons: 
© (1) that there was no order in writing and 

(2) that there were no search witnesses. But his chief reason, 
as I gather, 1s that the Sub-Inspector was not searching for anything 
that was alleged and believed by him to be stolen property. The 
idea underlying is that the Sub-Inspector was searching for something 
which had never been stolen at all though it had been falsely alleged 
by Bal Govind to have been stolen. Itis clear that the learned 
Sessions Judge overlooked the words of section 165 which do not 
authorise a police officer to make a search only for what is stolen 
and believed to be stolen property but permit a search for “anything 
necessary for the purposes of an investigation into any qffence”’. If 
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the story which was told to him was true, the two articles for which 
he was searching were clearly necessary for the purposes of the 
investigation, and he was fully justified under section 165 in search- 
ing for them though he should undoubtedly have taken the precaution 
of putting his reasons in writing as required by section 105 and of 
taking two witnesses with him as required by section 103. 

The last point to which I will refer was the action of the Govem- 
ment Pleader which is referred to by the learned Sessions Judge. 
The witness Musammat Gilli had been asked in court to identify 
Ajodhya Prasad constable. She identified him and said “ that he was 
the constable who had gone with us to Parmeshur’s house’. Later 
in her evidence in cross-examination she stated “ the stfaz also, whom 
I have identified here to-day, beat Param Sukh with a danda. 
Param Sukh caught hold of the s¢paht’s stick”. A note made by 
the court is as follows “at this stage the Government Pleader suggest- 
ed in English notes (sic words) the witness perhaps means darogayt 
by sipahi and then the witness was asked what she meant by staht 
and she replied that she meant darogaji. On being asked by 
the court she stated that by the s#fakt she did not mean the 
sipahi who had come in the court’’. It is as clear as it can 
possibly be that the witness corrected her statement in consequence 
of the remark made by the Government Pleader in view of 
the fact that he used the words ‘‘darogaji’”’ and “sipahi”’. 
There cannot be the shadow of a doubt that she would be 
able to understand that she was supposed to have made some 
mistake. It is equally clear that in consequence of her so under- 
standing she altered her statement. There can be no doubt what- 
ever that the action of the Government Pleader was very wrong. It 
may have been due to mere carelessness or thoughtlessness. If it 
was due to carelessness or thoughtlessness it was reprehensible care- 
lessness. If it was due to a deliberate intention to suggest something 
to the witness, thé proceedings would require to be characterised ın 
very much stronger terms. A Government Pleader is expected at 
the least to be more careful than this. å 

For the reasons that I have given I would hold that the appeal 
by Government in this case must fail and I would dismiss it. 

ASHWORTH, J — I concur in dismissing the appeal The evi- 
dence in the case is conflicting and beyond a certain point unrcliable. 
It would not be safe to accept as proved any facts more incriminating 
than the following :— 

The Sub-Inspectér was searching the house of one Parmeshur 
for some property necessary for the proper investigation of a certain 
cognizable offence He was entitled to do this under section 165 
of fhe Criminal Procedure, Code. He acted, however, illegally in 
not recording first in writing his belief that the search was necessary 
to discover the particular articles. He also acted illegally in not 
taking with him two search witnesses. These illegalities, whatever 
effect they might have in any other connection, would not, in my 
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opinion, prevent it being held that the Sub-Inspector was acting in 
good faith under colour of his office within the meaning of section 99 
of the Indian Penal Code. No objection was raised to the search 
being made on the ground of these illegalıties. This search, there- 
fore, initially gave no right of resistance to the accused. 

The Sub-Inspector had no sooner entered the house than he 
began to act illegally and otherwise than in good faith. Parmeshur’s 
wife was in a courtyard. The Sub-Inspector was entitled to tell 
her to stand aside and to allow him to search the house. -He went 
beyond this and caught hold of her clothes and detained her and 
threatened her witha cane. She cried out. The accused Param 
Sukh ran to her assistance without having any weapon in his hand. 
An altercation ensued. Ultimately the Sub-Inspector and the con- 
stable, Ajodhya Prasad, who was with him, together beat Param 
Sukh, the former with a cane and the latter with a stick (danda). 
The accused snatched the stick from the constable and struck the 
Sub-Inspector on the forehead fracturing his skull. 


On these facts I hold that the accused had a right of self-defence 
against this dual assault on his person. That right under section 101 
extended to voluntarily causing grievous hurt but not to voluntarily 
causing death. Section 99 did not interfere with this right of self- 
defence inasmuch as the conduct of the Sub-Inspector at the time 
was not in good faith. The question then is whether the accused 
can be said to have voluntarily caused death. Under section 39, 
which defines “ voluntarily ”, in order to hold that he did sð, we must 
hold that he intended to cause death or had reason to believe that 
he was likely to cause death. He can never have intended to cause 
death. There is no clear evidence as to the size or character of the stick. 
We cannot, therefore, assume that it was a very heavy one. It might 
be suggested that the accused had been so provoked that he could 
not exercise his reasoning powers for the purpose gf forming a belief 
whether the stick was likely to cause death or not. I hold that 
we are not entitled under the present state of the law to take into 
consideration the possible fact of the reasoning power of the accused 
being in abeyance owing to severe provocation. That may be the 
law one day but it is not the law at present Even thus I am not 
convinced. that the accused had reason to believe that his two blows 
on the forehead of the Sub-Inspector were likely to cause death. 
He cannot, therefore, be said to have voluntarily caused death. The 
death was caused involuntarily during the lawfyl exercise of a right 
of self-defence. j 

For these reasons I agree in the view that the accused was 
rightly acquitted and dismiss the Government Appeal. k 

By THE COURT.—The order of the Court is that the appeal 
filed on behalf of the Government be dismissed, the accused Param 
Sukh, son of Dwarka, Brahman, released forthwith and, if he i$ on 
bail, his bail bonds be discharged. 

° Appeal dismissed 
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NAG KUER (Plaintiff) ee 
VEYSUS 1925 
SHAM LAL SAHU AND OTHERS (Defendants) .* July, 27. 
Parinership—Suit for dissolution—Accounts—Unauthorized appro- Lorn Suaw 
priation by plaintiff of partnership funds—Division of assets, how, LORD 


fn a suit for dissolution of partnership, the -plaintiff, who had eae 
a ten-anna share in the partnership business, was appointed r 


: SIR JOHN 
by the court receiver without security and without remuneration EDGE, 
with directions to file accounts every month. Without per- MR. AMEER 
mission from the court he appropriated to his own use a large ALI, 


sum from the partnership assets which came to his hands asa 
receiver. The partnership assets consisted of cash, immovable 
property and book-debts. In the accounts the Subordinate 
Judge directed that the plaintiff should be allowed to take 
credit for the sum appropriated by him in part-payment of his 
share of the capital. The defendant was allotted in lieu of his 
share the requisite amount partly in cash but mostly in the 
shape of book-debts. Held, by the Privy Council (affirming 
the High Court), that the plaintiff had been guilty of grave 
misconduct and the defendants were entitled to be paid first 
from ethe partnership assets a sum either in cash or in immov- 
able property equal in amount to the sum misappropriated by 
the plaintiff, The remaining assets were then to be divided 
e between the parties in proportion to their shares, 


APPEAL from a decision of the High Court of Judicature at 
Patna. ° 


The facts of tbe case appear from the judgment. 
A. M. Dunne, K. C. and W. Wallach, for the appellant. 


S. Hyam, for the respondents. e 
The following judgment was delivered by 
LORD BLANESBURGH.—The question now before the Board Lord 


ises i i i : lanesburgh 
arises in the course of a suit for dissolution of a partnership firm. “""*’ 


The suit has been pending in the First Court of Gaya since the 
2nd February, 1915. 


The firm’s busirfess was that of tobaceo manufacturers, and at 
the commencement of the suit the partners in it were the plaintiff, 
Bishun Ram, entitled to a 10 anna share of profits, and the defend- 
ant, ‘Bundi Lall, entitled to a 6 anna share. There were four 
branches of the business in different parts of India. The partnership 
was governed by a deed of the 2nd August, 1905, under which the 
management was‘vested in Bishun Ram, and there was a stipulation 
* P, C. A, No. 98 of 1923. 
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for annual accounts. Interest on capital contributed was allowed 
at 9 per cent. and each partner was at liberty to add his profits to 
his capital if he so desired. 


Out of the profits of the business certain house properties had 
been from time to time purchased by the firm, and it seems that 
these were left in the several possession of the partners according to 
their respective shares in profits. Probably for this reason, possibly 
also because Bundi Lall’s proportionate interest in capital was by 
this time much greater than his interest in profits, a serious 
difference arose in the course of the proceedings upen the question 
whether in the final division these properties were to be specifically 
divided between the partners in the proportion of 10 to 6, or whe- 
ther, like other partnership assets, they could be made available 
first to satisfy the partners’ claims on capital account. That question 
still lies at the root of the present appeal, but so far as it turns upon 
the construction of the partnership deed their Lordships accept the 
view taken of it by the High Court at Patna. They are satisfied 
that thereunder these houses are partnership assets burdened 
with the liabilities of the partnership whether to outsiders or to the 
partners. Itis only after all such liabilities have been adjusted and 
in full—with recourse, if necessary, to the houses for the purpose— 
that they, or such of them as then remain available, will be distribut- 
able as surplus assets between the partners severally and in propor- 
tion to their shares in profits. Their Lordships, however, do not 
fail to recognise that it was a desire shared by both paftners that 
these houses should be the last assets to be resorted to for discharge 
of partnership liabilities, and they see in a provision of the prelimin- 
ary decree in the suit to which, with some observations as to its 
true effect, they will call attention in the sequel, some fulfilment of 
that desire. ° 


The accounts between the partners were not taken annually. The 
last one taken and adjusted before action covered the period prior 
to the 20th October, 1911. From that account it appeared that there 
had been contributed by the plaintiff to the partnership on capital 
account Rs. 43,039-2-9, and by the defendant Rs 40,789-0-44. 
The position in this respect changed further in favour of the defend- 
ant before the commencement of the suit. It now appears that by 
that time his capital claims exceeded in amount those of the plaintiff 
on any view of the position. 


The suit, as has been said, was commenced ‘on the 2nd February, 
1915. On the 7th April, Bundi Lall, the defendant, died and the 
suit was thereafter continued against his legal representatives, the 
present respondents. To them their Lordships will refer a% the 
defendants. 


In March of the following year the defendants applied for the 
appointment of an independent receiver. The Court on that occa- 
sion refused to displace the plaimtiff from his position pf managemer 
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under the partnership deed, but appointed him to be receiver and 
manager pendente lite without remuneration and without security, 
and directed him to submit his accounts every month. 

The responsibilities of his office lay lightly upon the, plaintiff, 
and many of the subsequent difficulties in the case, including 
that with which their Lordships are now concerned, are attributable 
to two unauthorised, and so faras appear inexcusable, acts on his 
part committed while receiver. Without leave of the Court or 
consent of parties he withdrew from the partnership funds in his 
hands as such receiver, first, a sum of Rs. 22,049-4-73, and later, 
one of Rs. 5,500, and although subsequently ordered on several 
occasions to pay over these moneys, he failed, except‘to the extent 
of Rs. 2,000, to do so, with the result that Rs. 25,549-4-74—-now 
an adjusted balance of Rs. 24,345—if not long ago applied to his 
own purposes, has remained in his hands, or since his death, which 
has now occurred, in the hands of his legal representatives, the 
present appellants. 


Their Lordships desire at once to associate themselves with the 
observations upon these withdrawals made by the learned Judges 
of the Court at Patna in the judgment here under appeal. Like 
them, their Lordships see in the comparative inaction of the First 
Court of Gaya, when the plaintiff's grave misconduct was brought 
to its notice, a failure to appreciate the extreme seriousness of what 
the plaintiff had done. Their Lordships see indications of the 
same want of appreciation in the readiness of that Court in later 
orders to condone the plaintiff's unauthorised retentions by treating 
them, without even any charge for interest, as being in account with 
the defendants both regular and final. In truth,, the action of the 
plaintiff in this matter, fully acknowledged and neither explained 
nor excused, amounted to a breach of duty as serious in character as 
any that can be cemmitted by an officer of the Court in his position. 
It ought not to have been overlooked to any degree by any Court 
jealous of its responsibility for the actions of its own officers, 


The suit came on for trial in August, 1916. Many issues were. 
framed and fought, but no further reference thereto need now he 
. made. In the result, on the 15th August, 1916, the then Subordi- 
nate Judge of Gaya made a preliminary decree declaring the res- 
pective interests in profits of the partners as above stated, dissolving 
the partnership as from the 7th April, 1915, the date of the defend- 
ant, Bundi Lall’s death, appointing Balin-Durga Prasad in place 
of the plaintiff to ‘‘ be the receiver of the partnership estate and 
effects in this suit and to get in all the outstanding book-debts and 
claimns of the partnership,” directing the usual dissolution accounts, 
that of the dealings and transactions between the partners to be 
taken as from the 20th October, 1911, the date of the account 
already mentioned. The decree then procecded as follows (this is 
^e passage already above referred tg) : 
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“It is further ordered that the goodwill of business heretofore 
carried on by the parties and the stock-in-trade be sold on the pre- 
mises. Saving the houses and landed property for being divided as 
directed above ”—that is, in the proportion of 10 to 6. 

Anda Commissioner was appointed to take and certify the 
accounts. 

Notwithstanding the direction given by this order to the receiv- 
er to get in the outstanding bovok-debts of the partnership, no 
steps were apparently taken by him to do so, and the Commissioner 
in his report, made after prolonged enquiry and dated the oth 
February, 1918, found the total assets of the partnership, excluding 
house property, to amount to Rs. 67,641-6-14, consisting as to 
more than Rs. 40,000 of bonk-debts still outstanding The house 
properties—19 in number—were severally valued by the Commis- 
sioner at sums amounting in all to Rs. 57,300, and on the footing 
that the other assets of the partnership as above stated would suffice 
to satisfy all its liabilities both to outsiders‘and to the partners on 
capital account, he proposed to partition these 19 properties between 
the partners or their representatives in proportion to their shares in 
profits, awarding to the plaintiff properties valued at Rs. 35,812-8-0 
and to the defendant properties valued at Rs. 21,487-8-0. 

In arriving at the figure of Rs. 67,641-6-14 as the value of 
the remaining assets of the firm, the Commissicner included nothing 
in respect of the sums withdrawn by the plaintiff as above stated. 
It did not apparently occur to him to treat these sums as @ partner- 
ship asset in the plaintiffs hands for which, with or without interest, 
he was accountable to the firm. He regarded them as proper 
receipts in respect of capital, merely operating a reduction pro tarto 
of his claim against the assets on that account. 

And the Subordinate Judge of the First Court ofeGaya, by his 
final decree of the 17th August, 1917, which it is the purpose of 
the present appeal to have restored, confirmed the Commissioner s 
report. He, too, treating the sum retained by the plaintiff asa 
receipt on account of capital, provided for discharge of the balance 
a sum which as, subsequently adjusted, was Rs. 9,713-2-0, by direct- 
ing that Rs. 3,791-11-10$ was to be paid him by the receiver 
out of cash in his hands and Rs. 5,921-6-14 by the appropriation 
to him of book-debts of that amount due to the firm. To the 
defendants, on the other hand, the learned Judge allocated, in respect 
of their ascertained capital in the business a net amount, as subse- 
quently corrected and Adjusted, of Rs. 43, 903-9- 1% by directing 
that Rs. 9,523-2-0 was to be paid them by the receiver in cash while 
the residue of Rs. 34,380-7-14 was to be satisfied by the appro- 
priation to them of the remaining uncollected bcok-debts of that 
nominal value. 

Against the order of the Subordinate Judge the defendants 
appealed to the High Court of Judicature at Patna. Their, principal 
grievance—that with which alone their Lordships are pow ‘concerne 
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—was that while the plaintiff had been permitted to retain cash 
in respect of over Rs. 24,000 of his capital, he was now allowed in 
respect of the balance a further sum of over Rs. 3,700 in cash and 
was required to accept no more than Rs. 5,921 of his entire claim 
in book-debts, the defendants were, in respect of as much as 
Rs. 43,903 of their capital, required to accept book-debts, which as 
they asserted were “ bad, mostly barred, and not at all recoverable.” 


The High Court on this point agreed with the defendants. The 
learned Judges of that Court in their judgment of the 4th May, 1921, 
held that as the plaintiff had received in cash a sum which they 
adjusted as being Rs. 24,345, the defendants should receive a similar 
amount in cash before there was any further receipt by the plaintiff, 
and they accordingly made a decree which contained the following 
clause :— 

“The first direction must be to pay to the defendants to- 
wards the amount due to them as capital Rs. 24,345 in 
cash, if there is cash in hand to that amount, and, if not, in 
cash and house property. The balance of his capital still due 
to the plaintiff and the balance then due to the defendants wil] 
be paid in house property. ‘The plaintiff will get 10/16 and 
the defendant will get 6/16 of the house properties remaining 
after repayment of capital and of the debts due to the firm.” 


The last sentence in this clause is not intelligible to their Lord- 
ships. There must, they think, be a typist’s error somewhere. 
While, however, this seems to be so, their Lordships cannot escape 
the impression—-and it is convenient to indicate it now—that the 
learned Judges of the High Court, while fully conscious that there 
were uncollected book-debts—that fact is referred to in the oral 
judgment of Ross, J.— did not, apparently any more than did the 
Subordinate Judge, intend that these should be collected and applied 
so far as they would go in discharging partnership liabilities. Their 
intention apparently was to throw any otherwise unsatisfied portion 
of these, in the first instance, at all events, upon the house properties. 
To this point their Lordships will recur. Against that order of «the 
High Court the legal representatives of the plaintiff—he is now 
dead—now „appeal. They insist that the order of the Subordinate 
Judge of the 17th August, 1917, should be restored. They contend 
that there was ample jurisdiction to require the defendants to accept 
in satisfaction of their capital claims uncollected book-debts of any 
amount, and they say that even if this be not so, still by the deed 
of partnership—and if not then by the preliminary decree in the suit 
from which there bas been no appeal, the house property is destined 
for division, as it was in the result divided by the Commissioner and 
Subérdinate Judge irrespective of the question whether the claims 
of the partners in respect of capital had been so satisfied or not. 


Their Lordships cannot agree. In their judgment it was entirely 
improper to distribute the assets in the way directed by the Sub- 
‘dinate Judge. The strict order, they think, would have been one 
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charging the plaintiff with the sums withdrawn by him as being 
partnership assets in his hands with, they should have thought, at 
least merchantile interest from the dates of withdrawal. No claim 
has, however, been made against the plaintiff for interest, and their 
Lordships say no more about that. A strict order would then have 
directed the receiver to proceed with the collection of the outstanding 
debts in obedience to the order of the 15th August, 1916, and would 
have declared that, subject to the discharge of all outside liabilities, 
costs and expenses, the sum so realized ought to be applied, as far as 
it would extend, in satisfaction of the respective claims on capital 
account of the plaintiff and defendants, any deficiency being made 
good out of the house properties as now directed by the High Court. 
As their Lordships have already said, they can see in the partnership 
deed no foundation for the appellant’s present contention, while as to 
the direction in the preliminary decree, it amounted to no more than 
this: that the house properties were the last of the assets to be 
resorted to for the discharge of partnership liabilities to the intent 
that they might so far as was possible remain for appropriation 
between the partners in specie and as profits. 

While, however, their Lordships can see no foundation for the 
appellant’s appeal on the grounds on which it was pressed, they think, 
for reasons already indicated, that the clause in the order appealed 
from, above set forth, does not give full effect to the preliminary 
decree, and that clause should, in their judgment, be somewhat 
varied. They think the clause should read as follows (theireLordships 
retain the phraseology of the High Court) :— 

‘The first direction must be to the receiver to get in, so far 
as they now subsist, the outstanding book-debts as directed 
by the order of the xsth August, 1916, with full power to 
him to agree for the sale of any particular debt or debts to 
either of the parties for such consideration as he shall in each 
case consider adequate, ‘The next directien must be to pay 
to the defendants towards the amount due to them as capital 
Ks. 24,345 in cash if the cash so collected and in hand and 
available for the purposes is sufficient, and if not, then in cash 
and house property. The balance of his capital still due to the 
plaintiff and the balance then due to the defendants will be 
paid in cash or house property, or partly in one way and partly 
in the other. The plaintiff will get 10/16 and the defendants 
6/16 of the house property remaining after repayment of the 
capital and all other liabilities of the firm.” 

Their Lordships think that, with those variations in the clause 
referred to, the decree of the High Court should be affirmed. The 
variations, in their judgment, ought not to affect the costs of this 
appeal. These the appellant must pay., s 

Their Lordships will humbly advise His Majesty accordingly. 


' , Decree affirmed. 
Hy. S. H. Polak.-—Solicitor for the appellant. 
Barrow, Rogers & Nevills—Solicitor’s for the respondents. 
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HIGH COURT 
EMPEROR CRIMINAL 
VETSHS 1925 
MEWA RAM AND OTHERS.* July, 15. 


Criminal Procedure Code, section 421 (1)—Provisions of—Appeal 
through Mukhtar presented before jail appeals heard and de- 
cided—Order rejecting jail appeals summarily in ignorance of 
the former— When Sesssons Judge not auihortzed to set aside— 
High Court's revisional jurisdiction. 


While jail appeals on behalf of four persons were pending in 
the court of the Sessions Judge of Budaun, a petition of appeal 
on behalf of the same persons was filed through a Mukhtar. 
The Sessions Judge being away on vacation at the time, the 
latter petition of appeal, which was accompanied by an appli- 
cation for bail, was placed before the Sessions Judge of Bareilly 
who was receiving urgent criminal applications relating to the 
Budaun Judgeship at that time. Owing to some delay in the 
post the Sessions Judge summarily rejected the jail appeals in 
ignorance that an appeal from a Mukhtar, in which counsel 
was to be heard, had been presented. Held, that the Sessions 
Judge has no power to set aside his own order dismissing the 
appeal but the High Court has power to do so in exercise of 
its revisional jurisdiction. 


e CRIMINAL REFERENCE by PANDIT HARI HAR LAL, Sessions 
Judge of Budaun. 


The parties were not represented. 
The following gs the Referring Order :— 


I have the honour to report for the information of the Hon’ble 
High Court that a criminal appeal on behalf of four persons, 
Mewa Ram, Khiali Ram, Sobha Ram and Chunni Lal, was “pre- 
sented in this Court on rath June, 1925 through a Mukhtar 
along with an application for bail. As I had been permitted 
by the Hon’ble High Court to avail of the first half of the 
vacation, the application for bail together with the appeal was 
sent to the Sessions and Subordinate Judge of Bareilly, who 
was to receive and pass orders on urgent criminal applications 
of this Judgeship during that period. The papers reached 
Bareilly on the 13th June, but the postman delivered the 
envelope containing them to the Subordinate Judge on 6th July, 

1925 when the courts re-opened, The Sessions and Subordinate 
Judge, Bareilly, sent the papers to me on 7th and I received 
them on the 8th July. On x16th June four appeals on behalf of 
the very same four persons were received through jail. Through 
mistake of my office it was not brought to my notice that an 
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appeal through a Mukhtar on behalf of the very same persons 
was presented on 12th June and was sent to Bareilly with an 
application for bail. After the expiry of the usual period of 
one week, which is allowed to enable an accused to engage a 
pleader to support his jail appeal, I took up the jail appeals on 
27th of June for disposal, and after perusing the judgment and 
going through the record rejected them summarily. If an appeal 
through a Mukhtar had been presented after the disposal of the 
jail appeals, then according to the ruling of tbe Hon’ble Chief 
Justice and the Hon’ble Mr. Justice Piggott (copy enclosed) 
the subsequent appeal would have been rejected. But in this 
case an appeal through a Mukhtar was presented before the jail 
appeals were received, heard and decided and it was through 
the mistake of the office that the institution of the appeal 
through a Mukhtar was not brought to my notice when I decided 
the jail appeals. Under section 421 (1) of the Code of Crim- 
inal Procedure the appeal presented by the Mukhtar cannot be 
disposed of without hearing him, 

I, therefore, beg to suggest that if the Hon’ble Court thinks 
fit my order rejecting the jail appeals summarily be set aside 
and I may be permitted to hear the appeal presented by the 
Mukhtar, or any other order, which the Hon’ble Court thinks 
fit, may be passed. 

The clerk of the office, who is at fault, is being punished 
and the postal authorities are being asked to make enquiry 


into the long delay made in delivery of the envelope to the 
addressee at Bareilly. j 


The following judgment was delivered by 


DANIELS, J.—In this case the Sessions Judge of Budaun Has 
reported that while jail appeals on behalf of four persons, Mewa 
Ram, Khiali Ram, Sobha Ram and Chunni Lal, were pending, a 
petition of appeal on behalf of the same persons was filed through a 
Mukhtar. The Sessions Judge was away on vacation at the time, 
and the latter petition of appeal, which was accompanied by an appli- 
cation for bail was placed before the Sessions and Subordinate Judge 
of Bareilly who was receiving urgent criminal applications relating to 
the Budaun Judgeship at that time. Owing to some delay in the 
post the learned Sessions Judge decided and summarily rejected the 
jail appeals in ignorance that an appeal from a Mukhtar in which 
counsel was to be heard had been presented. The learned Judge 
asks if he has power to set aside his own order dismissing the 
appeals. He has no such power, but this Court has power to do so, 
and in the exercise of the revisional jurisdiction of this Court I 
hereby set aside the orders rejecting the appeals of the four persons 
mentioned above, and direct the learned, Judge to re-hear the appeals 
after giving them an opportunity of appearing by counsel, 
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MUHAMMAD RAHIM 
VEYSUS 
EMPEROR.* 


Criminal Procedure Code, seclion 106—Provisions of—Parties on 
bad terms—Assauli—No breach of peace—When uccused cannot 
be bound down. 

Under section 106 of the Code of Criminal Procedure an 
order binding over an accused person can only be passed when 
in a case of causing simple hurt or assault a breach of the 
peace is involved. No hard and fast rules can be laid down, 
but in the absence of a finding that an assault which took 
place, involved breach of the peace or public tranquillity, a 
Magistrate cannot, merely on the ground that the parties were 
on bad terms, bind the accused down, 

Ram Swami Thewan, 44 M, L. J., 485, distinguished. 


CRIMINAL REVISION from an order of J. N. CHAUDHRI ESQ., 
_ Additional Sessions Judge of Gorakhpur. 


Gopinath Kunaru, for the applicant. 


M. Waliullah (Assistant Government Advocate), for the 
Crown. 


The following judgment was delivered by 

BANERJI, J.—This is an application in revision by one Muham- 
mad Rahim, who was convicted under section 323 of the Indian 
Penal Code and fined Rs. so. He was ordered to execute a personal 
bond of Rs. 100 with two sureties of Rs. 50 each under section 106 
of the Code of Criminal Procedure. He has come up in revision, 
and various grounds were taken by the learned vakil for the appli- 
cant. But the only ground in which there is force is ground No. 3, 
which is with reference to the order binding over the petitioner to 
keep the peace. j 

It appears that the parties owned some fisheries and there was 
some dispute Between the complainant and the accused about catching 
fish. There appears to have been a wordy warfare between the two 
and the accused caused simple hurt to the complainant. The leamed 
Magistrate tried the case summarily; he found for the complainant 
on the question of the. assault, and finding the accused guilty under 
section 323 sentenced him to pay a fine of Rs. 50. He further 
found that the parties were on bad terms. He, therefore, passed an 
order about furnishing securities. Under section 106 of the Code 
of Criminal Procedure an order binding over an accused person can 
only be passed when in a case of Causing simple hurt or assault a 
breach of the peace is involved. No hard and fast rules can be laid 
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down; but inthe absence of a finding that the assault which took 
place, involved breach of the peace or public tranquillity, the Magis- 
trate cannot merely on the ground that the parties were on bad 
terms bind the accused down. No one goes to assault his personal 
friends, so that the mere fact of the assault necessarily involves the 
finding directly or indirectly that the parties are on bad terms. My 
attention has been drawn by the Assistant Government Advocate 
to the case of Ram Swami Thewan (*). That case is clearly 
distinguishable and under similar circumstances I would have been 
quite prepared to maintain the order binding over the accused ; but 
upon the mere finding that the accused and the complainant were not on 
good terms it is impossible to maintain the order passed, which does 
not come within the purview of section 106 of the Code of Criminal 
Procedure. I set aside the order of the Magistrate directing the 
petitioner to execute a personal bond of Rs. 100 with two sureties 
of Rs. 50 each. The application is otherwise dismissed. 

Order sel astde. 

(1) 44M. L. J., 485. 


JIRAJ SINGH 
VEVSUHS 
BANSI.* S 


Criminal Procedure Code (as amended in 1923), section 250—M ak- 
ing false and frivolous report to police—Cuse instituted on 


`, 
ON i 


police report—Order directing complainant to pay compensation ° 


—W hen not illegal. 


If a person makes a report to the police which is found bya ` 


Magistrate to be false, frivolous or vexatious, the Magistrate 
can direct the complainant to pay comperSation to the accused. 


Where the Magistrate in continuation of his order directing 

e the acquittal of the accused asked the complainant if he had 

any cause to show, and immediately thereafter passed the order 

for compensation, keld, tbat this was a continuation of the 

same order and that no objection could be takên against such 

a proceeding on the ground of illegality. Now, as the law 

stands, compensation can be awarded for false, frivolous or 

vexatious accusations in any case which is instituted upon com- 
plaint or upon information given to a pọlice officer. 

Complaint of Safdar Husain, I. L. R., 25 All, 315; Ram 

Singh v. Mathura, 1. L. R., 34 All., 354; Sarjug Prasad Singh v. 

K.-E., 1 P.L.J, 106, Complaint of Ishriv. Bakhshi, I. L. R., 

6 All., 96; The Queen-Empress w. Polavarapu, 1. L. R., 4 Mad., 

s63, and King-Emperor v. ITabib, [t501] A.W.N., 142, referred to. 

CRIMINAL REFERENCE made by A, G. P. PULLAN] E9Q., Ses- 

sions Judge of Moradabad. 
* Cr. Ref, No 328 of 1925. > 
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Kashi Narain Malavtya, for the applicant. 
M. Waliullah (Assistant Government Advocate), for the Crown. 


The following judgment was delivered by 

_ BANERJI, J.—On the 15th of March, 1925, one Jiraj Singh made 
a report at the police station Bachraun, District Moradabad, that 
Bansi and three others had stolen 8 bundles of sugar-cane seeds 
belonging to him. The report ends up by saying “ Mera dawa in 
charon par hat; tahgigat chahia hun". After an enquiry by the 
police the accused came up before a Magistrate of the First Class 
at Moradabad, who on the 23rd of April, 1925, held that the case 
was a false and frivolous one, and being of opinion that the complain- 
ant should pay compensation to the accused, immediately asked Jiraj 
Singh, who was present in court, why he should not pay compen- 
sation to the accused for having brought a false and frivolous ‘case. 
Jiraj not being able to show cause, he directed Jiraj to pay Rs. 50 as 
compensation to Bansi. Jiraj went up in revision before the learned 
Sessions Judge of Moradabad. He has referred the case to this 
Court with a recommendation that the order directing compensation 
should be set aside as it is illegal and as no compensation can be 
given in cases instituted on a police report. 


The learned vakil for Jiraj has put forward two contentions in 
support of the recommendation. I will deal with the second first, 
namely, that as the Magistrate did not in the same order, by which 
he acquitted the accused, order compensation to be paid, that order 
was illegal’ In support of his contention he has cited two cases, 
namely, Complaint of Safdar Husain () and Ram Singh v~. 
Mathura (°). Tam of opinion that neither of these cases have any 
application: to the facts of this case. On the 23rd of April, the 
learned Magistrate, in continuation of his order directing the acquittal 
of the accus@d asked the complainant if he had any cause to show, 
and immediately thereafter passed the order. This was a continua: 
tion of the same order; to my mind, if instead of signing his order 
at two places he had signed his order at the very end, there could 
have been nothing to say; but in the cases cited the proceeding 
which was taken by the Magistrates was quite a separate proceeding 
from that which terminated the criminal case. No objection can, 
to my mind, be taken when really the proceeding taken by the 
Magistrate to award compensation is a continuation of the original 
proceeding against the accused who was tried for the offence. I am, 
therefore, of opinion that there is no force in this contention. 


The other point taken is that, when a man goes and makes a re- 
port to the police, however false, frivolous, mischievous and malicious 
that report may be, no compensation can be awarded to the accused. 
Now, as the law stands, Compensation can be awarded for false, 
frivolous or vexatious accusations in any case which is instituted upon 
complaint or “upon information given to a police officer”. Iam 

(1) [t903] L L. R, 2§ All, 315. (2) [1912] L L. R, 34 All, 354 
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unable to follow that argument that making a report to the police is 
not giving an information to a police officer. In the present case I 
have given the actual words of the complainant in which he asks the 
police to take action. The action was taken and I cannot say why, 
when the legislature used the words “ upon information given to-a 
police officer” and when a report, which was false, frivolous or 
vexatious, was made to the police with the intent that action should 
be taken against the accused persons, the court is incompetent to 
award compensation. Mr. Malaviya has referred to Complaint of 
‘shri v Bakhshi (*), The Queen-Em press v. Polavarapu (°), King- 
Emperor v. Habib (*) and Sarjug Prasad Singh v. K. E. (Gy). I 
have examined all these cases. The fisttwo cases were decided 
when the words “ upon information given to a Police Officer ” formed 
no part of the corresponding section of the Code of Criminal 
Procedure. The facts of the other two cases are clearly different, 
and I am of opinion that neither of those cases have any 
application upon the facts. In the-case of Sarjug Prasad Singh v. 
K.-E. (*) the following sentence in the judgment of the Court 
supports my view, namely, that, if a person makes a report to the 
police which is found by a Magistrate to be false, frivolous or 
vexatious, a Magistrate can direct compensation to be paid. The 
sentence I refer to is “There is nothing before us to justify the 
conclusion that the institution of the proceedings against the accused 
persons was due to any action taken by the petitioner”. 


The result is that I am not prepared for the reasons given above 
to accept the recommendation of the court below. 

(1) [1883] I. L. R.,6 All, 96. (2) [1884] I. L.. R, 7 Mad., 563. 

(3) [1901] A. W. N., 142. (4) [1916] r Pat. L. J., 106. ù 
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Criminal Procedure Code (as amended in 1923), section 250— 
Compensaiton, order against complainant, for payment of— 
When illegal. 


When a complaiat had been filed against an accused person 
for offences some of which were triable exclusively by the 
Magistrate and some by the Sessions Court, and the accused, 
after trial, was discharged in respect of all the offences, sheld, 
that an order for compensation against the complainant under 
section 250 could not be passed even if the discharge was 
under section 253, Criminal Procedure Code. : s 

* Cr. Ref. No. 179 of 1925. 
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The Crown v. Hamir Chand, 14 P. R., 1902, Mahaganam 
Venkatrayar v. Kodi Venkatrayar, I. L. R., 4g Mad., 29 and 
Het Ram v. Ganga Sahat, I. L. R., 40 All., 6x5, referred to 
and examined, 

It has to be borne in mind that the methods prescribed for 
an enquiry into cases triable by a court of session, the trial 
of summons cases and warrant cases are distinct. 

CRIMINAL REFERENCE made by BABU PARTAP SINGH, Addi- 
tional Sessions Judge of Gorakhpur. 


The parties were not represented. 
The following judgment was delivered by 


SULAIMAN, J.—The point which arises in this reference is as to 
whether, when a complaint has been filed against an accused person 
for offences some of which are triable exclusively by the Magistrate 
and some by the sessions court and the accused, after trial, is dis- 
charged in respect of all the offences, an order for compensation 
against the complainant under section 250 can or cannot be passed. 


The complaint was filed under sections 395, 32 3 and 330, Indian 
Penal Code. The learned Magistrate found that no case had been 
made out against the accused in respect of any of the offences 
mentioned. He accordingly discharged him. He further ordered 
` the complainant to pay Rs. 50 as compensation to the accused. The 
complainant applied in revision to the Additional Sessions Judge who 
has referred the case to the High Court. The learned Judge has 
declined “to interfere on the merits, but has recommended that the 
order directing compensation to be paid should be set aside. He 
has cited the case of The Crown v. Hamir Chand (+) and the case 
reported in Weir 11, 315. The learned Magistrate, in his explanation, 
has, however, relied on the case of Makaganam Venkatrayar v. 
Kodi Venkatrayar (°). 


The Punjab cise is not in point because the offence with which 
the accused was charged was one exclusively triable by the Sessions 
Judge and there was no other offence complained of which eould 
have been tried by the Magistrate himself. The other case referred 
to by the ,learned Judge is not available here. Similarly the case 
relied upon by the learned Magistrate is not directly in point. In 
that case the Magistrate had regarded the offence complained of as 
being one under section 463, Indian Penal Code (which he had 
jurisdiction to try) and had tried the accused for that offence and 
discharged him and ordered compensation? In the High Court it 
was contended that the offence really fell under section 467, Indian 
Penal Code and the order for compensation was therefore illegal. 
The learned Judges held that inasmuch as the Magistrate had not 
proceeded illegally in trying the accused for the lesser offence, he 
was not acting illegally in awarding compensation. 

° (1) 14 P. R., 1902, 
(2) [1921] I... R., 45 Mad., 29. 
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lt may at first sight appear that inasmuch as the offence under 
section 323 was at any rate triable by the Magistrate, the order for 
compensation is not illegal merely because there were other offences 
also with which he was charged. It has however, to be borne in 
mind that the methods prescribed for an enquiry into cases triable 
by a court of session, the trial of summons cases and warrant cases 
are distinct. Section 250 which empowers a Magistrate to grant com- 
pensation, when he discharges an accused person on a finding that 
the complaint was false, frivolous or vexatious, occurs in Chapter 
XX of the Code which relates to the trial of summons cases. There 
is no similar provision in Chapter XVIII which deals with an enquiry 
into cases triable by the court of session. Although in the complaint 
there was a mention of the offence of section 323 which was triable 
in accordance with the procedure laid down in Chapter XX, never- 
theless, inasmuch as it was joined with offences under sections 395 
and 330, the Magistrate could not follow the procedure for the trial 
of summons cases. As a matter of fact he proceeded to enquire into 
the complaint under Chapter XVIII of the Code. The order of 
discharge which he passed must have been under section 209 of 
the Code. When an accused is discharged under that section, an 
order for compensation cannot be made against the complainant. 


The learned Magistrate in his explanation suggests that the 
discharge was under section 253, Criminal Procedure Code though 
the order does not expressly say so. I cannot understand how he 
could have proceeded to try these cases as warrant cases under 
Chapter X XI when two of the offences, namely, those under sections 
395 and 330 were triable exclusively by the sessions court. Assum- 
ing, however, that the discharge was under section 253, Criminal 
Procedure Code, I would still be of opinion that the order, when 
issued, was illegal. That oider, contained aslit is in sectien 250 which 
occurs in Chapter XX, must be confined to a trial of summons cases 
There is no such similar provision in Chapter “XXI which deals 
with the trial of warrant cases. This view finds some support from 
the tase of Het Ram v. Ganga Sahat (*). There too one offence 
was triable exclusively by the sessions court and the other two 
offences by the Magistrate. In the present case the trial wndoubtedly 
was not under Chapter XX dealing with summons cases. The 
order of compensation was, therefore, illegal. I accept the reference 
and set aside the order of the Magistrate so far as it directs the 
complainant to pay compensation of Rs. 50 to the accused. The order 
of discharge, however, wifl stand. 

Order set aside. 
(1) [1918] I. L. R., 40 AIL, 615. P 
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MUTSADDI LAL (Defendant) 
Versus 
BHAGWAN DAS (Plaintiff) * 


Limitation Act, Arts. 7 and 102—Applicabihty of—Wetghman’s 
wages, suit for arrears of—‘Labourer’ and ‘aritsan’, difference 
between the two—Wages and salary, meaning of. 

Plaintiff, who was employed as a weighman in the shop of 
the defendant on a fixed monthly remuneration, claimed his 
wages from February, 1921 to February, 1922 which the court 
below allowed for a period of three years prior to the suit. 
Held, that a weighman employed to work at a shop is nota 
household servant, nor is he an artisan nor amere labourer. He 
can be asked to do other work besides weighing goods, when 
free, and, therefore, article 102 was rightly applied tothe plaint- 
iff’s case. 

Gordon v. Jennings, 15 L.J., Q. B., 417 and Morgan v. 
London General Omnibus Co., 53 L. J., Q. B., 352, refered to. 

CIVIL REVISION from an order of BABU RAJA RAM, Judge 
of the Court of Small Causes of Allahabad. 


Bhagwati Shankar, for the applicant. 
Sarkar Bahadur Johari, for the opposite party. 
The following judgment was delivered by 


. Kanuarya LAL, J.—The plaintiff was employed as a weighman 
in the shop of the defendant on a fixed monthly remuneration of 
Rs. 13 per mensem. He claimed his wages from the 12th February, 
1921 to the 2nd February, 1922 which the court below has allowed 
for a period of three years prior to the suit. 


The question for determination is whether Article 7 or 102 is 
applicable to the suit. Article 7 applies to suits for the wages of 
a household servant, artisan or labourer and provides a limitation of 
one year from the date when the wages accrue due. Article 
102 appliés to a suit for wages not otherwise provided for and allows 
a period of three years from the date when the wages accrue due. 
As stated by Stroud (Judicial Dictionary, 2nd edition, p. 2205) wages 
include payment for any services; yet, in general, the word salary 
is used for payment of servants of a highey class and wages is confined 
to the earnings of labourers and artisans. Gordon v. Jennings È). 
A labourer is defined as a man who digs and does other work vf that 
kind with his hands. But a carpenter is not called a labourer because 
though he works with his*hand his work requires skill and training. 
Morgan v. London General Omnibus Co. (È). A labourer, according 

° . * Civ. Rev. No. 68 of 1925. 


(1) 15 L. Ja Q. B., 417. 
(2) 53 L. J., Q. B., 352. 
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to Wharton, is a servant in husbandry or manufacture not living 
inira maenia, who labours in a toilsome occupation and does work 
that requires little skill as distinguished from an artisan (Bouviers 
Law Dictionary, Vol. II, p. 1819). A weighman employed to work 
at a shop is not a household servant, nor is he an artisan. He can 
not be treated as a mere labourer employed to do task work, that 


__ is, to hold the scales and weigh goods in a shop for a monthly salary. 


He can be asked to do other work of the shop when free. He has 
to count and add up, and may have also perhaps to calculate the 
price on the total quantity weighed, and his work, therefore, cannot 
be treated as purely manual labour so as to make article 7 of the 
Act applicable. He may be regarded in fact a shop-keeper’s 
assistant, and article 102 has been rightly applied to the case. The 
arrears have been long due and interest thereon has been properly 
allowed. The application, therefore, fails and is dismissed with costs 
including fees in this Court. 


Application dismissed. 





THE END 
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PAGE. 


Abadi— House in adverse posses- 
ston— When proved. 


See Landlord and tenant ‘i 


Abatement — Pre-emption suit— 
Appeal—Failure to make legal re- 
presentatives parites within time. 


See Civil Procedure Code, Order 
22, rule 4 (3), sub-rule (1) a 


—_—-——~ Question of —Death of 
ome of the adefendants-responadents 
during pendency of appeal—Clear 
specification Of shares in property in 
dispute. 


See Civil Précedure Code, Order 
22, rule 4 (3) i oe 


Act of insolvency—- What does not 
constitute, 


See Provincial Insolvency Act (V 
of 1920), section 6, cl. (a) (2) .. 


Adoption—Authority contained in 
a wihi executed by nunor—Not re- 
gistered—Validity of. 


See Indian 1 Registration Act, sec- 
tions 17, 40,%41 da we 


a Pre-emption Act (IX of 
denny. sechon sa, sub-section (3)— 
Suet for pre-empiton—Flainuff and 
vendee in same category—Preference, 
question of—fartses originally co- 
sharers—Partitig under Land Re- 
venue Act, section 131—E fect of. 


Originally one 7D an®his nephews, 
B, Gand M, were co-sharers ina 
patti called Jagannath. A partition 
was begun subsequently and it was 
confirmed by the Collector by 15th 
December, 1922 but, under section 
131 of the Land Revenue Act, the 
partition could not take effect till 
Ist July, 1923. According to the 
partition patti Jagannath was divided 
and a new patti erected in which Jf 
was a co-sharer with Band G. ZD 
was not a co-sharer in this new 
patti from the date on which the 
partition took effect. On 27th April 
and ioth August, 1923, two sale- 
deeds were executed, in favour of 
ID, by B and G respectively. Even; 
tually Af having brought two suits 
for preemption againat the vendee 
LD, Keld: 


(1) that although "the partition 
proceedings had been biought to an 
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Agra Pre-emption Act (IX of 
1922)—(conid.) 


end by the Collector’s order of 
confirmation, yet for the purposes of 
pre-emption the previous relations 
between the parties were still in 
existence and did not determine 
until the partition became effective ; 


(2) that having regard to the 
state of things which existed before 
the partition became effective, the 
plaintiff pre-emptor had no better 
tight to take the property sold on 
27-4-23 than the vendee had because 
at that time both the parties were 
co-sharers in patti Jagannath ; 

(3) that if the suit of Af must 
fail with regard to the first of the 
two sales, it must necessarily fail 
with regard to the second, because 
by virtue of the first sale the vendee, 
ID, by the time of the second sale, 
had become aco-sharer in the new 
patti; 


(4) that, under section 12 of the 
Agra Pre-emption Act (IX of 1922) 
both 4 and ZD were in the same 
category of pre-emptors but inas- 
much as ZD was a nearer heir of 
both the vendors than was Æ, the 
rights of the cases were with ZD 
and M was, therefore, not entitled 
to pre-empt. (Sub-section (3) of 
section 12, referred to.) 


ISHWAR DAT UPADHIYA v. 
MAHESH DaT UPADHIYA 


1922), Secs. 5, ra—Rtghi of pre- 
emption—Amending Act (Act VITI 
of 1923), eect of—Goverument of 
India Act, Secon 80 (a), sub- 
sections 1 and 2—Interpretation of 
—Local Legislature, authority of, 
to repeal, amend or alter laws enact- 
ed previously by st—Preference, 
question or— Classes of persons suc- 
cesstvely entitled to exercsse right of 
preempi ine Order of preference 


Where in a preemption suit the 
law to bé applied was that contained 
in the A Pre-emption Act (Act 
XI of i922) and where two wazsb- 
ul-arzes were filed in the case, one of 
the year’ 1833and the other of 1860 
and the wafth-ul-ars of 1860 con- 


tained ho provision for preemption, 
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Agra Pre-emption Act 
1922) — (contd.) 


then on the language of section 5 as 
it stood before ıt was altered by the 
Amending Act (Act VIII of 1923) 
it necessarnly followed that the 
wayjth-ul-ars to be considered was 
the last one prepared prior to the 
commencement of the Act. 


The Amending Act (VIII of 
1923), however, altered the language 
and laid down that the right was to 
be deemed to exist in Mahals in 
respect of which any waytb-ul-arz 
prepared prior to the commence- 
ment of the Act records a custom, 
etc. The Amending Act has been 
given retrospective effect so as to 
apply from the date on which the 
Agra Pre-emption Act came into 
force, z. ¢. the 17th February, 1923, 
and under it the court below was 
entitled to refer to the wayib-ul-ars 
of 1833 which admittedly contained 
a record of the custom of pre-emp- 
tion. 


(XI of 


Under section 80, subsection (1) 
of the Government of India Act the 
local legislature of any province has 
power, subject to the provisions of 
the Act, to make laws for the peace 
and good government of the terri- 
tories for the time being constitut- 
ing that province, and the power 
to make laws for peace and good 
government, includes the power to 
amend and alter, or, if necessary, 
repeal laws previously enacted by 
that local legislature. The Amend- 
ing Act, therefore, was not kira 
ures of the legislature of these 
Provinces. 


The words “ other than that local 
legislature ” used in section 80 (a), 
sub-section (2) of the Government 
of India Act should not be construed 
to mean that no local legislature can 
repeal or alter any enactment of its 
own. Without subsection (2) no 
local legislature would have authority 
torepeal, or alter, as to its: own 
province, any enactment made $y the 
legislature of any other province, 
and it is for that purpose that ex- 
press power was given under it.. 


Where the pre-emptor and the 
vendor were co sharers in one jand 
the same 44ata but the vendee ae 
a co-sharer in another %ata sand 
also a joint sharer in a third Asata 
relating to samlat lands, Aeld, that 
under the Agra Pre-emption Act, as 
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Agra Pre-emption Act (XI of 
1922)—(concid.) 


amended by Act VIII of 1923, the 
pre-emptor had a better right to 
pre-empt than the vendee. 


Section 12 of the Act lays down 
an order of preference by which any 
person in class I is entitled to pre- 
empt as against any person in any 
of the other classes, namely, classes 
2,3, 4 and 5 These classes do not 
lay down an order of preference in- 
tended to be observed in those 
cases alone where the sale has been 
to a stranger. 


SARJU PRASAD v. BHAGWATI 
PRASAD we ` 
——— — (U. P. 
Act XL of 1922), sections 5 and 19 
—Plots in the abadt of a mahal— 
Whether liable to pre-emption under 
—Retransfer by vendee during pem 
dency of suitt—Subsistence of right 
of preemption — Lis pendens, doc- 
trine of, applicability of. 


Plots situated in the abadi of a 
mahal or village are liable to be 
pre-empted under the Agra Pre- 
emption Act (U. P. Act XL of 
1922). (Section 5 of the Act, 1r- 
terpreted.) 


The doctrine of 4s pendens applies 
as much to pre-emption suits as to 
other suits. GAastte v. Govind Das, 
I L. R., 30 All., 469, referred to. 


Section r9 of the @re-emption 
Act must be read as subject to the 
general provısıo% of section 52 of 
the Transfer of Property Act which 
embody the doctrine of s/s pendens 
and, therefore, a plaintiff’s rigbt to 
pre-emption does not cease to exist 
merely because while his suit was 
pending, the vendee hadgnade a re- 
transfer to the vendor. 


BHIKHI MAL v. DEBI SAHAI .. 


Agra Tenancy Act (II of 
1901), section 22—Application of— 
Hindu widow—Absolute owner of 
property miorteaged—Mortgagee tn 
possession for 4 years—Dtspossessed 
by widow's reverstoners after her 
death—Recovery of  possesston—- 
Whether mortgagee entitled to—Ex- 
proprietary tenancy, question of. 








Where by virtue of a usufructuary 
mortgage, effected by a Hindu *Wi- 
dow in 1914, of certain ssr plots of 
which she was the absolute owner, 
the plaintiff remainec@in possession 
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1901)— (contd.) 


till the death of the lady in 1918 
when ber reversioners dispossessed 
him, Ac/d, that the plaintiff was en- 
titled to a claim for recovery of 
possession. Æeld, further, that an 
ex-pfopfietary tenancy in favour of 
the lady did not necessarily come 
into existence ftom the date of tbe 
mortgage, but if it did, ıt was sur- 
rendered by her to the only person 
Who could be treated as the land- 
holder—thé plamtifi-mortgagee. If 
any ex-proprietaty tehaney did con- 
tinue up to the date of the lady’s 
death, it must be held to have 
escheated in fayour of the plaintiff. 
(Section 22 of the Local Tenancy 
Act, referred to.) 


RAM PRASAD SINGH v. NEPAL 
SINGH Ss Jä P 


Sectzon 167, 
Fourth Schedule—Provisions of— 
Surt in Crou Court for declaration 
of plantis right of co-tenancy 
joint and co-equal with the defend- 
ants—Jurtsatiction, question of— 
Whether suit triable exclusrvely by 
the Revenue Court. 


The presert i1espondents brought 
a suit for arrears of rent against 
one of the present appellants alleg- 
ing that they were tenants-in-chief 
and that the appellant was a sub- 
tenant. Ten days later, the appel- 
lant sued the respondents in the 
Civil Court on the ground that he 
had a joint and equal right of occu- 
pancy with them Eventually the 
Revenue Court passed an ex parte 
decree in favour of the respond- 
ents, thus accepting their statement 
that they were in fact tenants-in- 
chief and that the appellant was a 
gub-tenant. Later on, the Munsif, 
holding that he had jurisdiction to 
try the matter, gave a decision up- 
holding the claim of the appellant. 
Sometime after, the ex parte decree 
was set aside and the suit for 
arrears of reni was dismigsed. On 
appeal, the District Judge affirmed 
the finding of the Munsif and sub- 
sequently a single Judge of the 
High Court took the view that sec- 
tion 167 of the Local Tenancy Act 
was a bar to the suit. S 


Held, that inasmuch as there was 
no provision in the fgurth schedule 
of the Local Tenancy Act for a suit 
by which people alleging themselves 
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to be co-tenants could go toa Re- 
venue Court and ask for a declara- 
tion that they hada right of co- 
tenancy joint and co-equal with that 
of the persons whom they had made 
defendants, the Munsif was right in 
holding that he had jurisdiction. 
Unless the fourth schedule of the 
Act was produced before him and a 
sujt or application of a precisely 
similar kind and parallel in its re- 
sults was shown to him as being a 
suit exclusively triable by the Re- 
venue Court, he was within his 
rights, and it was indeed his duty 
to hear and determine the matter 
brought before him by the presert 
appellant. 


AMMAR wv. GOVIND 








———— Sections 167 
and 199—Ljeciment sutt— Title, gnes- 
lion of, raised in defence— Dii ection 
to file suut imn Civtl Court—Sutt 
filed after expiry of time prescribed 
— Whether entertainadle— Criil Pro- 
cedure Code, section 10, tnapplicabs- 
lity of. 





In an ejectment suit brought in 
the revenue court against SR 
on the allegation that the latter 
was the subtenant of the present 
defendants-appellants, BA’s defence 
was that he was the mortgagee and 
proprietor of the land. The revenue 
court, acting under sub-section (1) 
(4) of section 199 of the Tenancy 
Act, ordered AF to file a suit in the 
civil court within three months for a 
declaration of his title. The suit 
was, however, filed two months after 
the expiry of the time-limit. It was 
subsequently withdrawn with liberty 
to file a fresh suit, and a fresh suit 
was filed later on The lower appel- 
late court held that as the suit in 
the revenue court was still pending, 
BR could maintain the suit in the 
civil court because it was filed not 
in accordarce with the revenue court’s 
order but independently of it. On 
appeal, Ae/d, that the decision of 
the Court below was wrong in prin- 
ciple as well as contrary to authority 
and must be set aside. X was not 
entitled to ignore the revenue court’s 
order and the civil court should 
not have entertained his suit filed 
after the expiry of the three monthg’ 
period, 
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Held, also, that’ section 10 of the 
Civil Procedure Code did not apply 
to this case as the revenue court 
was incompetent to grant the relief 
asked for in the civil suit. 


GANGA CHAMAR v. BINDESARI 
RAI oe sa yi 


— C See- 
tion 167—Suit for ejeciment pending 
tm revenue court—Hxclustve Juris- 
diction, question of} —Declaratory suit 
tim Civil Court, incompetence of. 


When a suit is filed before a Civil 
Court the object of which ıs to affect 
the decision of the revenue court in 
a pending suit within the exclusive 
jurisdiction of that court, the course 
to be adopted by the civil court is 
to refuse the declaratory relief 
asked for by the plaintiff on the 
ground that such relief, ıf granted, 
would be nugatory. 


FATEH SINGH v. GOPAL NARAIN 


——— Sec- 
tions 167 and 1937—Real scope and 
intent of — Order of remand by Dis- 
trict Judge under section 177—Rev- 
ston of-—Hearing of, by High Court 
— When not precluded—Appeal— 
When does not lte. 


No appeal lies to the High Court 
against an order of remand passed 
by the Discrict Judge in an appeal 
from the Revenue Court under 
section 177 of the Agra Tenancy 
Act. 


ee ee, a a 





Such an order however is revisable 
by the High Court under section 115 
of the Code of Civil Procedure, and 
section 167 of the Agra Tenancy 
Act does not preclude the High 
Court from entertaining an applica- 
tion in Revision under section 115 
of the Code against orders made by 
District Judges in the exercise of 
their appellate jurisdiction under 
the Tenancy Act. 


KEHRI SINGH v. THIRPAL® ,, 


Agreement— Between  parties—. 
Not to produce any curdence— Parties 
agreeing to abide by Courts decision 
after making local inspecton—Dect- 
stom not open to appeal. 


The substantial dispute between 
the parties was as to whether a 
spout should or should not be closed. 
Instead of incurring the expense in- 
volved in producing a lot of oral 
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evidence the parties decided that 
they should not produce any evidence 
whatsoever and should abide by the 
decision of the Munsif after he had 
made a local inspection. The docu- 
ment which recorded thei: agreement 
did not say that the Munsif should 
necessarily refer to all the docu- 
mentary evidence that were produced 
by the parties; nor that any inspec- 
tion notes should be prepared by 
him and left on the record. The 
Munsif having ultimately decreed 
plaintiff’s claim, the defendant ap- 
pealed and the lower appellate court 
setting aside that deciee, directed 
that there should be a trial de novo. 
Held, setting aside the order of 
remand, that the parties could not 
resila from their agreement and 
must be bound by the decision of 
the Munsif whether it was, as a 
matter of fact, right or wrong The 
decision must be treated to bave 
been one based on compromise 
between the parties and was no 
longer open to appeal. 


SITA RAM v. PEARE alas 
ALLOO o . P 


; ° 
Appeal—When does not le— 
Compromise between parties lo abide 
by Courts decision 


See Agreemênt T ai 


Whether lies from deaston 
of Commissioner sitting as special 
tribunal in election disputes. 


See Municipaligies Act (II of 
1916, Local), section 22 ee 


— Whether hres from decision 
of second Munstf not haung Small 
Cause Court powers—S ust originally 
instituted before Muustf having such 
powers. 'e 





See Provincial Small Cause Courts 
Act, section 35 oa ee 


Whether lies from order 
of Crosk Court dismissing suit for 
setting aside Municipal election. 


See Municipalities Act (II of 
1916, Local), section 22 


——— Whether les — Order 
passed by Electon Comtntussionere 
withowt yurisdiction, 

See Election Commissioners 


Appellate Court — When may 
remit sues but not whole case. š 


See Civıl Procedure Code, Order 
41, rule 25 Mg š y 
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Arms Act (XI of 1878),— 
Sections 14 and 19 (f)—Provtsions 
of—When inapplicable—Applicant's 
house searched fos stolen properiy— 
Two empty cartridge cases discovered 
ın a locked box—Cases incapable of 
being re-lvaded in Indta—WNo offence 
commilied by applicant. 


While the police were searching 
applicant’s house for stolen property 
—which was nol present—they 
discovered in a locked box two 
empty brass ‘405 used cartridge 
cases. The trying Magistrate was 
of opinion that the applicant was 
in possession of ammunition in con- 
travention of the provisions of 
section 14 of the Arms Act and, 
therefore, convicted him of an 
offence under section 19 (/) of the 
Act. 


o Held, that the applicant was guilty 
of no offence because the cartridge 
cases in question were incapable of 
being re-loaded in Inca and it was 
difficult to understand why any police 
officer or Magistrate should have 
looked askance at his action, 


AMIR v. EMPEROR .. 








CE Ste Sections 19 
(f), 25, 30— Search by a police 
officer, legality of — Meaning and effect 
of the expression “in the course of 
any proceedings instituted” used in 
section 90 of the dims Act—General 
powers of search under section 165 of 
the Crinunal Procedure Cole, how 
far effected by tt—When conviction 
proper although search stlegal— 
Magistrate's powers under sections QÓ, 
105 of the Criminal Procedure Code. 

Where on a mere report that a 
certain person likely to be engaged 
in dacoities was suspected to be in 
unlawful possession of arms and 
ammunition, Patwari who by the 
rules applicable to Kumaon was 
entitled to exercise the powers Of a 
police officer made a search of his 
house and discovered gun-powder, 
dynamite, etc., and the accused was 
thereupon convicted Aé7d, that the 
conviction was proper but the search 
was illegal because there had been 
no order under section 25 of the 
Arms Act and because the search 
was not made in the presence of an 
officer specially appointed, or by 
virtug of his office, under section 30 
of the Arms Act. » 


Where the search is illegal hat 
the eyidence is qonclusive, a person 
can be convicted, 
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Act (XI of 


(contd.) 


The ordinary meaning of the ex- 
pression “in the course of any 
proceedings instituted’? used ın sec- 
tion 30 of the Arms Act 1s ‘in the 
course of any legal proceedings 
which have alieady begun ” and the 
effect of the expression is to cut 
down the general power of search 
under section 165 of the Criminal 
@Piocedure Code by a police officer. 
The provision is applicable where a 
search ıs to be made under the Code 
of Criminal Procedure in respect of 
an ofience under section 19 (/) of 
the Arms Act, in the course of any 
proceedings instituted in respect of 
such offence. 


Per BOYS, J.—The authorities 
are not wholly deprived of power to 
search or to cause a search to be 
made meiely because there is no 
known ‘ unlawful purpose ” bringing 
the case within section 25 and no 
proceeding already instituted in court 
bringing the case within section 165 
of the Arms Act. A magistrate act- 
ing as a court can proceed under 
sections 96 and 105 of the Criminal 
Proceduie Code. 


EMPEROR v KUTROO or 


— Section 19 (f)— 
When act not amounting to an offence 
under—Fiuing a gun to scare mis- 
chief-makers during communal riots 
—Princaple of personal privrlege— 
When not violated by lieense-holder— 
Possession of a gun without license— 
When not an offence under section Ig 
— Penal Code, section 3976—lnapplr 
cability of. 


Arms 1878) — 


— 





When comniunal riots were taking 
place ın different parts of the town, 
the applicant, a brother of a license- 
holder, took out the gun and fired 
shots in the air so that people 
mischievously inclined might know 
that ıt was not safe féP them to do 
any mischief to the people living in 
the house, Ae/d, that no offence had 
been committed by the applicant 
ander the Arms Act, section I9 (/). 
When the use of the gun and the 
object of firing were both lawful, the 
possession of the gun by the appli- 
cant must be taken to be on behalf 
of and with the express or implied 
permission of the licengeholder 
and in the grant of the permission, 
ethe license-holder did not in any 
way contravene the principle of 
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PAGE. 
1878) — 


Act (XI of 


(concld.) 


‘personal privilege’ ‘inasmuch ag the 
gun was fited for a lawful purpose. 


Cases must be decided on theit 
Own particulaf citcumstances and 
inless a decided casé Jays ddown 
4 fenetal pfinciple, it is no sule 
Buide, 

A tan may be in possession of 
à thing without being in physical 
touch with it 

The license for holding a fire-arm 
is a personal privilege and the 
licensee is not entitled to use the 
gun as he may lawfully ase any other 
article of his. 


Where applicant was convicted 
under section 336 of the Penal Code 
onthe finding that he deliberately 
threw brickbats at passers-by and 
wanted to shoot them and for that 
purpose aimed a gun and fired shots, 
held, that the conviction should be 
set aside as it was based on an 
utterly insufficient and improper 
charge. If the finding were correct, 
the applicant was clearly guilty of an 
attempt at murder if not of an 
attempt to cause grievous hurt mth 
a dangerous weapon. On the other 
hand, if the charge was nothing but 
of firing a gun during communal 
tension, it can hardly be said that 
an offence has been committed 


Armë 


When riots were taking place, a 
ma.1 possessing a gun may very well 
fire shots just to indicate to the 
would-be mischief makers tbat there 
were arms of defence in the house 
and anybody who might be mis- 
chievously inclined might take care 
of his Safety. 

BABU RAM v. EMPEROR ve 


Attestation—Proof of, as requir- 
ed by law, 

See Indian Evidence Act, sections 
68 and 70 .. 3 


Auditor—Aonest but reckless in 
checking accounts of Compary— 
Lrability of. 


See Indian Companies Act, 1913, 
section 235 ws see 
Award— When should be accepte 
by Court as an adjustment by lawful 

agreement. 
See Civil Procedure Code, Order 
23, rule 3 .. is 
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Benami transdotloi— Purchase 
by kitsband in name of wrfe—Pre- 
emphion of benami—Onws of proof= 
Relevant evidence, 


A putchase in India by a native 
of India of a pfopetty in Indla in 
tle name of his wife unexplained by 
eithet proved of admitted facts is 
to be fegarded as a Benami_ ttans- 
action by which the beneficial in- 
tefest in the propeftty is in the 
husband although the ostensible 
title is in the wife. The rule of the 
law of England that such a purchase 
by a husband in England 1s assumed 
to bea purchase foi the advance- 
ment of the wife, does not apply in 
India. 


Where the plaintiff alleged that a 
husband had purchased property in 
the name of his wife for her benefit 
in performance of an ante-nuptial 
agreement alleged to have een 
made by the husband to settle a 
house upon her, the onus to prove 
such an agreement lay upon the 
plaintiff, and, in default of proof, 
the wife must be held to be a 
Benamidar for the husband. Evi- 
dence to prove subsequent dealings 
with the properties on the part of 
the husband or of the wfe is 
material and relevant. 


SURA LAKSHMIAH CHETTY v, 
KOTHANDARAMA PILLAT 


Bundelkhand Land Alienation 
Act (U. P. Act II of 1903), section 
Q, sub-cl. (3)—Applicatiog for pro- 
ceedings under, after passing of final 
decree— Whether engeriamnable—Ctfol 
Courts, purisdiction of. 


It is advisable that original courts, 
when they find that a mortgage has 
been made which is ordinanly enfor- 
cible bnt which coveis property 
situated within Bundelkhaad which 
c&nnot be sold, should take action 
under section 9 (3) before passing 
the decree and not wait till the 
deciee has been passed. 


After obtaining a final decree in 
respect of certain mortgaged pro- 
perty situated-in Bundelkhand, the 
decree-holder wanted to have the 
said property sold. On an objection 


raised by the judgment-debtor that e 


the preperty was not liable to be 
sold under section 16 of the Bandel- 
khand Land Alienation Act (U. P. 
Act II of 1903), the decree-holder’s* 
application was dismissed. There- 
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Bundelkhand Land Alienation 
Act (U. P. Act Il of 1903)— 
(concld.) 


section 9, sub-cl. (3) of the Act 
requesting the court to refer the 
case to the Collector with a view to 
the exercise of the power conferred 
‘upon him by sub-section 1 of section 
g. The objection was raised by the 
judgmeut-debtor that the sub-section 
was not applicable after the final 
decree was passed. eld, that sec- 
tion g, sub-cl. (3) is not limited to 
acase where the point is raised 
before the decree is actually passed 
by the court. The civil court, there- 
fore, did not cease to have jurisdic- 
tion to act under that sub-section 
as soon a8 a nominal decree was 
passed which could not in fact be 
executed by the sale of the proeprty 
mortgaged. The position of the 
judgment-debtor and the decree- 
holder would be the same even ifa 
decree had been passed which was 
incapable of execution. 


[The decision in S. A. No. 1457 of 
1920 decided on 18th July, 1922, 


approved. | 
BISHNATH SINGH v. BASDEO 
SINGH sa as ‘ 


a 


Burden of proof—dAlleged re- 
umon— Separation of fotnt family 
proved. 


See Hindu Law bi sė 


— ae Loss of original 
— Secondary  evsdence—Promissory 
note—Containing prov®ion for pay- 
ment of anterest—Subseguent inter- 
polation of words ©“ with interest” 
—No material alteration avoiding 
note—Original note lost from Court 
office—-Loss not due to plaintifs 
default. e 


A promissory note, as written 
originally, contained a stipulation 
as to payment of intelest in the 
following words: ‘at Rs. 5 p. c., p: 
m.” The words ‘“‘ with interest ” 
were subsequently inte: polated. 
The appellant sued upon the pro 
missory note and the original note 
was filed along with the plaint. It 
was soon after abstracted from the 
Court file and a forged one sub- 
stituted. The trial Judge was satis- 
fied that the original note was lost 
from *the Court softice without 
_ default on the plaintifi’s part, and 
\ he admitted a photograph of the 
note #3 secondai¥ evidence thereof. 
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Burden of proof— (conéd.) 


Held, by the Privy Council, that as 
the original document was placed 
in the custody of the law, the plaint- 
iff was not bound to show how it 
was afterwards made away with, or 
that the defendant was more likely 
to have been guilty than himself, 
and secondary evideuce of the note 
was rightly admitted. /7eéd, fur- 
ther, that inasmuch as the note 
contained originally a provision for 
interest the interpolation of the 
words ‘‘ with interest” did not 
amount to a material alteration 
avoiding the note. 


TULSI RAM v. RAM SARAN DAS 


—— c Pardanasãhin 
lady, suti by to set aside deed@—Par- 
ties relying to prove intelligent exect- 
tion—Nature of proof required. 


Ona suit by a pardanashin lady 
to set aside a deed of wakf pur- 
porting to have been executed by 
her, the burden of proving mtelligent 
execution of the deed on her part 
lay upon the defendants. Where it 
was proved that though the plaintiff 
had executed the deed of her own 
free will and that both before its 
execution and shortly after its 
execution when it came to be regis- 
tered, its contents were read over 
to the plaintiff and were to some 
extent explained to her, but the 
deed departed in some material 
particulars from the instractions 
given Ly her at the time of preparing 
the draft, andit was not shown that 
her attention had been adequately 
drawn to the alterations made or 
that the effect of those altera- 
tions had been fully explained te 
her; Aeld, that in view of the well- 
established rules intended to afford 
complete protection to pardanashin 
ladies, the deed could not stand. 
Though independent legal advice 
is notin itself essential, it must 
be proved that the disposition 
made was substantially understood 
and was rally the mental act as its 
execution is the physical act of the 
person who made it. Mere execu- 
tion by a purdanasiin woman, al- 
though unaccompanied by duress, 
protest or obvious signs of mis- 
understanding, or want of compre- 
hension, is in itself no real proof 
of a true understanding mind in the 
executant. 

e FARID-UN-NISA v. 
ABMAD 
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Burden of proof—(coscid.) 


Purchase by 
of wtfe—Pre- 


Ausband itn name 
em ptton of benamt. 
See Benami transaction 





—— Ouestion of— 
Suit to recover money on a huudi— 
No presentation— Drawers admission 
that money received subsequently 


See Negotiable Instruments Act, 
secs. 64 and 76 (ay 


——_—_—_————— Oxestion ee 
Transfer by stmsolvent—Appeal by 
transferee—Official Receroer not in- 
pleaded—Bona fide purchase for 
valuable consideration—Plea put 
forth by purchaser. 


See Provincial Insolvency Act, 
sections 38, 42, 53 and 54 

— Rai way Sunt 
for damages— Goods covered by Risk 
Note B—Loss of goods—Ratlway to 
prove tn the first instance. 

In plaintifi’s suit for damages 
brought against a Railway Company 
in respect of certain goods consigned 
to them, under risk note Ø, Aeld, 
that it lay, in the first instance, on 
the Railway to prove the loss of 
the goods. 


EAST INDIAN RAILWAY COM- 
PANY v. TOTA RAM  PIRBHU 
DAYAL =e aa 


Charge—A iteration of by appellate 
court— When illegal. 


See Criminal Procedure Code .. 


Circumstantial evidence— Fac 
tum of death proved by refracted 
confesston-—Dead body not discovered. 


See Evidence Act, section 24 


“Civil Courts ’’—A4s used 
Letters Patent—Meaning of 
expression., 


1r 


the 


See Municipalities Act ( II of 
1916, Local), section 22 nA 


Civil Procedure Code— Section 
tro — Tnapplicabilsty of —Ljectment 
suti— Question of ttile raised in 
defence— Direction to file sutt in Crowd 
Court. 


See Agra Tenancy Act ais of 
1901), sections 167 and 199 


n p ——— 





—— Section 
ii—Fyurst suit for a declaration of 
right to a share in property and 
profits decreed—Second suit for 


partsition—No res judicata— Grant, 
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Civil Procedure Code—(contd.) 


construction of— Grantees and thar 
male descendants—Ffemales excluded. 


In 1886 under ar Inam certincate 
a Jagir was confirmed by the Govern- 
ment of Indra in favour of two 
brothers, M and A, (Shia Moham- 
medans) and was declared to be 
continued rent free in perpetuity to 
the grantees and their male descend- 
ants. Af died without a son leaving 
a widow and daughters. 4 was 
succeeded by his son A and the 
appellant was the son of A. In 
1904 the daughters of M sued Æ 
for a share of profits of the estate 
for two years and for ‘‘a declaration 
that as heirs of M and his widow, 
they got ahalf-share in the Jagir 
and that they are entitled to the 
use of fruit and fodder from the 
villages ”. The suit was decreed 
for the share of the profits claimed 
and a declaration was granted that, 
“the plaintiffs have rog-144 of 
half-share of the Jagir villages in 
dispute’. In this decree the court 
held that the words “‘ the grantees 
and their male descendants’ used 
in the grant only regulated the 
duration of the grant but _not the 
enjoyment of it as between the heirs 
of the grantee and the inheritance 
devolved under the ordinary law in 
force in the family. The present 
suit was instituted by the daughters 
of Af for partition of their share in 
the estate. The defendant pieaded 
that on the 1ight congtruction of 
the grant the a descendants 
of the original prantees were ex- 
cluded from inheritance. eld, by 
the Privy Council, (1) that the 
grant was confined to the grantees 
and their male descendants and 
female descendants had no right 
either to a partition or fa share 
of the profits of the estate; (2) bat 
the plaintiffs’ right to a share of 
the profits having been declared in 
the litigation of t1904 was res Judt- 
cata and could not be disputed by 
the defendant’, (3) that inasmuch 
ar partition was not asked for in 
that suit, nor was a right to claim 
partition adjudicated upon ın that 
suit, there could be no question ef 
res ;mdicata in the plaintiffs’ favour 
so far as their claim for partition 
was concerned. 


MIR SUBHAN ALI v. IMAMI 
BEGUM oe 
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— L Provisions 
of— When not applicable—Redemp- 
tron, sutt for— Compromise decree— 
Terms of—Second sutt for redemp- 
tioun— When plaintiff entitled to file. 

According to a compromise decree 
obtained by the plaintiff in his suit 
for redemption of a usufructuary 
mortgage, he was to get the pro- 
perty redeemed on payment ofa 
certain sum to the defendant within 
a fixed iiime. The plaintiff, how 
ever, failed to pay the amount in 
time as well as to apply for execu- 
tion within 3 years A second suit 
foi redemption of the same pio- 
perty brought by the plaintiff sub- 
sequently was dismissed by the 
uial court on the ground that it 
was ba red by section 11, Civil 
Piocedure Code. 


/Teld, on appeal, that inasmuch as 
under the compronuse the parties 
did not agree that the plaintiff's 
right to redeem would be extin- 
guished absolutely, he was not 
prevented from bringing a second 
suit for redemption, and tne mort- 
gagee wae still a moitgagee and had 
not become the absolute proprietor 
of the piop€rty. 


MOHAMDI BEGUM v. TUFAIL 
ILASAN he Ke ia 


e i . 
Section II— 


Res judicata—Deectiine of, when not 
appluable— Plea rissed in subsequent 
uti—Failtuse te adopt it in pretionus 
nit, 


In a suit brought bÊ the plaintiffs 
alleging themselves to be the pre- 
sumptive reversionary heirs of one 
AT against the widow 1n possession 
and against certain transferees from 
her, the defendants pleaded that 
the plaintiff were not the next 
reversioners. The Subordinate 
Judge found that there was a nearer 
reversioner bat on plaintiffs’ con- 
tention that the defendants were 
deharred from taking advantage of 
the plea now put forward as they 
(defendants) had failed to adopt it 
in a previous gait brought by 
plaintiffs’ father as next reversioner, 
he held that the matter was ses 
fuvscata and consequently decreed 
the snit. In appeal, however, the 
District Judge, being of opinion 
that the doctrine of ges 7udicata did 
not apply, dismissed the suit on the 
finding of fact. On plaintiffs’ appeal 





` to the High Court, held: 
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(1) that the defendants’ failure, 
in the first case, to raise the plea 
against the father of the plaintiffs 
that he was not the next reversioner 
was not in any way res sudrcata asg 
regards the present suit. 


(2) that as the question of fact 
did not come up before the District 
Judge and the legal question of res 
yudicata was the only one argued, 
the District Judge was entitled to 
disregard the former- question. 


(3) that neither the rulirg in 
nor any principles invoked ım that 
ruling supported the proposition that 
a more distant heir may sue where 
the nearest reversionary heir is a 
minor, The more distant reversioners 
are in a position to appear: and sue 
as the next friend of the minor and 
that is the method of law prescribed 
for enabling a minor to assert his 
rights. 

KALI CHARAN SINGH v. BAGESH- 
RA KUNWARI “fe ve 








———“-“—,— Section 11— 
Res judicata, rule of—dpplscation 
of to case of co defendants— Conflict 
of interest, necessity of —Question at 
issuie— Decision of, by court necessary 
for deciding the suit—/ssue raised 
not only between plaintiff and de 
fendants but between co-defendants as 
well. 


The principle which governs the 
question of res judicata between co- 
defendants is that there must have 
been aconflict of interest between 
them, and it must have been neces- 
sary for the decision of the suit for 
the court to decide the question on 
which they are at issue. ° 


If the issue was one the decision 
of which was sufficient for the 
decision of the suit, and the issue 
was 1aised and the suit was actually 
ia fact decided upon it, then, if that 
isaue was one which was raised, not 
only between the plaintiff and the 
defendants, but between the co- 
defendants us well, the rule of res 
judicata applied. 

MiHIP NARAIN PANDEY v. 
MANNU SINGH is . 


Section 11— 
Res judicata— When a second sutt 
is not barred as—Parties to two surts 
the same ard some allegations cow 
mon—Subsequent claim added to 

ormer clam—ZJf likely to embarrass 
trial of the suit— When plaintif not 
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obliged to ask for both the relsefs impleaded as defendants, the widow, 
together, her donee, and one GZ who, accord- 
Where a subsequent claim, if ing to the plaintiffs, was one of 
added to the former claim, was likely the presumptive heirs (along with 
to embarrass the trial of the suit the plaintiffs) of the last male 
or was likely to place the plaintiff owner, The defendants pleaded tn 
in a false position, 1t would not be reply that the plaintiffs were not 
incumbent on the plaintiff to ask for eyual in degree with G&, who was 
tae relief in the second suit, along the nearest reversioner and the 
with the relief asked for in the only peison entitled to dispute the 
earller suit. deed of gift. To this plea the 
Simply because the parties to plaintiffs replied that if GB were 
two suits brought one after another, the neste heir, even „then they 
are the same and some allegations were entitled to maintain the suit 
common, it does not necessarily On account OF Ais having colluded 
follow that a second suit brougnt with the widow. The widow died 
hy the same plaintiff should be held during the pendency of the süti 
harred as ses judicata The plantiHs then applied for 
a , amendment ofthe plaint with a view 
Plaintif brought a suit for the to add a rehef for recovery of 
getting aside, :ntrr aha, of a sale- possession and sought to allege a 
deed executed by her in favour of family custom, whereby they were 
the defendant, and also for recovery equal in degree with GZ and such 
of. possession of a house, on the as entitled to possession with him 
ground that the sale was fictitious, Leave to add the amendment aver- 
that it was obtained from her by ring the family custom, was refused. 
fraud and that she had received no Thereupon the plaintiff’s counsel 
portion of the consideration money. admitted that, apart from custom, 
The first court passed a decree in the plaintiffs were one degree more 
plaintifi’s favour for recovery of remote than CE and the swt was 
possession of the house on condition accordingly dismissed. The Judge, 
of payment of a certain amount of however, in the course of his judg- 
money. On appeal, the District ment, observed as follows:—‘‘ The e 
Judge reduced the amount payable death of the lady has given the 
by the plaintiff but otherwise up- plaintiffs a fresh cause of action for 
held the decree It was further possession. I leave to them the 
ordered that in case of default of liberty of filing a freg& suit for 
payment by the plaintiff within a possession. The present suit for 
specified period of time, her suit possession was then instituted. 
should stand dismissed The plaint- Held, by the Privy Council, affirming 
iff failed to pay and consequently the decrees of the couits in India, 
her suyt for recovery of possession that it was barred by section 11 of 
stood dismissed. Thereafter the the Civil Procedure Code. The 
plaintiff brought a fresh suit for matter of the family custom was 
the recovery of the balance of the one which might and ought® to have 
purchase-money, by the sale of the been a ground of attack in the 
property sold. eld, that the former suit entitling the plaintiff 
second suit was not barred as ves to maintain a suit for declaration 
judicata. for setting aside the deed of gift. 
KANDHAIYA SINGH v. KUNDAN 461 Held, further, that the Subordi- 
oe eae nate Judge having dismissed the 
: suit, had no jurisdiction to grant 
Exp. (TV )—Aight and ought— Suit leave to the appellants to institute 
by a remote reversionci — Nearer a teas ene 
reversioner alive — Alleged family ; 
custom giving equal rights to all FATEH SINGH u, JAGANNATH? 
reverstoners — Not pleaded — Exp. BAKHSH SINGH a: 739 
{IV} applies— Trial Court dismiss- Sects, 
‘ a — Section ITF, 
tng swit—No jurisdiction to giwe Inaon bois . 
leave to institute a fresh suit. ed ee tine alle ls val ae 
f ecreed in favour of Hindu widow 
In 1908 the plaintifs instituted z holding adversely to the estate of 


a suit toset aside adeed of gift 
They 


made by a Hindu widow. 
e e s 





deceased husband—Subseguent sunl 
by reverstoner’s biother—Similar 
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allegations — Res judicata — When 
pervious judgment operates as 

A judgment obtained against a 
reversioner by a Hicdu widow who 
held adversely to the estate of her 


deceased husband operates as zs, 


judicata in a suit, 
brought by the said 
brother, on exactly 
gations as had been 
former plaintiff. 


subsequently 
reversioner’s 
similar alle- 
made by the 


The nature of the defence cannot 
alter the nature of the sux. 


BANSIDHAR v. DULHATIA 


— Section 39— 
Decree of the Presidency Court of 
Small Causes, transfer of for execu- 
tion—Ordir passed by Execution 
Conri—Appeal from, bres to District 
Judge—Document, proof of or ad- 
wesstbility of—Court acting without 
considering question of—Maierial 
irregularity or illegality in exercise 
of purisdiction—Order 30, rule 10, 
Civil Procedure Code—Death of sole 
proprietor — When no presumption 
as to partnership can be drawn. 


——— 


Where a decree had been trans- 
ferred for execution from the Bombay 
High Cover to the Subordinate 
Judge’s Court at Jhansi, under sec- 
tion 39 of the Code of Civil Proce 
dure and the Subordinate Judge 
passed an order on it, Aedd, that a 
fist appeal from the said order 
clearly lay to the District Judge. 


Ordinarily wen a court acts on 
evidence which has not been proved 
or which is inadmissi®le in evidence, 
it does not act without Jurisdiction 
Furthermore, if a court considers 
the question of the admissibility of 
a document and decides either that 
it is admissible or not admussible, 
then even theagh the decisina may 
be wrong, the court does not act 
with material irregularity or 1llegalı- 
ty. It merely commits an error of 
law. On the other hand, if the 
court does not apply its mind to the 
question of the admiss bility at all 
and acts on a document which has 
not been proved or which is not 
admissible without considering whe- 
ther,or not it is admissible, it acts 
with material irregularity o1 illega- 
lity in exercising its jurisdiction. 

Unless after the death of the sole 
proprietor the firm ecarries on busi- 
ness which justifies a presumption 
that his heirs are its partners, a suit 

t e 
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cannot be instituted under order 30, 
rule 10 in the old name of the firm. 
That 1ule will only apply when husu- 
ness is being carried on at the time 
when the surt is instituted. Jf busi- 
ness is not being carried on in that 
name at the time of the suit and 
the husiness has ceased to exist, 
tben all persons who are interested 
in the assets ought to be impleaced. 


HABIB BUX v. SAMUEL FITZ 
AND CO., LD. bm s 


—— aam — Seclion 47— 
Decree passed for possession by pasti- 
ton in terms of private award— 
Possession not delivered by defendant 
— Siist for possession not matntatrn- 
atle—Remedy by execution of decree. 


The parties were co-owners of cer- 
tain properties. They divided the 
properties through ʻa private arbi- 
tration and the award which was 
subsequently made a rule of the 
court declared and defined the lands 
allotted to each party and further 
declared that ‘ each of the two 
parties above-named will collect tents 
and other profits and deliver respec 
tively to each other all the Zemuin- 
dari papers which they may have in 
their possession”. The plainufl 
alleged that the defendant had not 
delivered possession of the proper- 
ties in the terms of the decree on 
the award and he sued to recover 
possession, Æeld, that the suit 
was barred by the provision of Sec- 
tion 47 of the Civil Procedure Code. 
The only remedy open to the plaint- 
iff was to take out execution of 
the decree passed in terms of the 
award. 


RAJA SASI SEKHARESWAR ROY 








BAHADUR v. LALIT MOHAN 
MAITRA .. oo ee 

——— — Section 47— 
Inapplicabtlty of—Order merely 


directing appellants hability to rew 
der accounts as legal representatives 
of deceased judgment-debtor. 


See Civil Procedure Code, Or, 
20, r. 12, cL (c) ji Sy 





—— Sectrons 47, 
1si—fudgment-debtors application 
under—For seiling aside sale— Pro- 
perty sold in excess of that ordered 
to be sold— Order setting aside sale— 
Whether appeal hes = from—Tlegal. 
tty of sale. 

On an application made by a judg- 
ment-dchi-r, tte entie sale held in 


96! 


717 


` 458 
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execation of a mortgage decree was section 48 of the Code of Civil 
set aside by the lower court, on the Piocedure. The law of procedure 
ground that the said sale had taken and limitation applicable to an appli- 
place in contravention of the decree cation for execution would be the 
and that the property sold was in law actually in force at the time 
excess of that ordered to be sold. when the application is made. The 
An appeal having been preferred present applicatiun was undoubt- 
from the lower court’s decision, a edly under Order 21, ıule Ir of 
preliminary objection wae raised the new Code and there was no 
that as the judgment-debtor’s appli- ground for holding that section 48, 
cation was not made under order which 18 a part of that very Code, 
21, rule go but under section 151 of is inapplicable to this application. 
the Code, no appeal lay. Held, The previous application for grant 
that the application must be treated of n certificate was not an appli- 
to be one under section 47 of the cation in the nature of an execution 
Civil Procedure Code, and, under and therefore the present appli- 
the circumstances, an appeal lay. cation for execution could not be 
/Teld, also, that a ary a Ae ie deemed to be a continuation of it. 
perty in excess OF that “Orcered, to The new Code did not in any 
be sold was absolutely illegal. way affect the decree-holder’s right 
GANGA DEVI v. RAM PRASAD.. 558 | to exedute his decree. It had merely 
—— — —— — Section £8 placed a bar of limitation as to the 
_ Provisions of—Application for period of time during which he 
execution of a decree— When barred could apply. There was no vested 
under—Decree obtained under old right in the decree-holder to wait 
Code—Lffect of —Law of limttation— for an indefinite period of time in 
Application of —Previous application ` order to apply for execution. 
for grant of certificate of transfer BEGAM SULTAN v. SARVI BEGAM 977 
of decree— Subsequent application for : 
execution, when not to be deemed to SEE — Sectii 53 
— Provisions of — Decree against 


be a continuation of the former. 


A decree for sale was obtained 
against two sets of properties situ- 
ated in Bulandshahr and Meerut in 
1907. Before the passing of the 
final decree on the roth August, 
1908, part of the property situated 
in Meerut was auctioned and pur- 
chased by one SB who had not been 
impleaded till’ then. Subsequently 
SB transferred a portion of herin- 
terest ia favour of a stranger somie- 
time in 1918. After executing his-` 
decree in respect of the properties 
situated in Bulandshahr, the decree- 
holder obtained, on application, on . 
22nd December, 1922, a certificate — 
of transfer of the decree to Meerut, . 
When the case went to the Meerut ~ 
court, the present application for 
execution was made on the ioth .. 
January, 1923 Objection was rai8ed 
by $B that thé présent application, ` 
not having been made within three 
years of the last application for 
execution or any,step-in-aid of exe- 
cution as against her, was barred, 
and further that’ the decree being 


more than 12 years old, the’ appli- ` 


cation was not maintainable. 


Held, that the present application 
was barred under the provisions of 








Hindu father—Son not smpleaded 
in suit—fxecution of, after father's 
death— Joint ancestral property in 
the hands of the son—Decree-holder 
entitled to proceed agatnst-—Judg- 
ment-debt not tainted with immorality 
or illegality —Son to be Vreated as 
legal representative gll the dereased 
judginent-debtor. 


Under section 53 of the new Code 
of Civil Procedure a decree-holder, 
who had a decree against a Hindu 
father, can proceed ın execution, 
after his death, against the joint 
ancestral property ın the ‘hands of 
the son and can treat the son as 
the legal representative of the judg- ' 
ment-debtor te ' 


A Tiindu widow died soon after 
surrendering all? her property in 
favour of the father of the present 
appellant. One A, the father of 
the defendant-res pondent, instituted 
a sut fer recovery of possession » 
of the Sald property claiming it by 
Tight of ,lineal primogeniture. Al- 


4 


pleaded, he actually appeared as 4 
witness for his ‘father and” also 
joined himin executing a security 
bond in order to obtain a” temporary® 


though the appellant was not im... 
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stay. The case was fought upto 
the Privy Council and ultimately Æ 
obtained the. bulk of the property. 
The judgment-debtor died before 


the judgment was delivered Held, 
that as the judgment-debt against 
the deceased was not tainted with 
immorality or legality, it was open 
to the clecree-holder to proceed in 
execution against the ancestral pro- 
perty in the hands of the son which 
the Court was bound to treat as 
property of the deceased which had 
come to the hands of the son ag his 
legal representative. 


RUDRA PRATAP SINGH v SHAR- 


DA MAHESH PRASAD SINGH’ <.> 467 


——— —— — — ——— Seetion 55 
— Security bond — Undertaking by 
surety to produce a person in court 
when called to do so— When condi- 
tion not fulfilled—Paities—a ppeal, 
guestion of 


Where a surely executing a 
security bond undertook to produce 
a certain judgment-debtor in court, 
when called to do so, within a 


month, but in the meantime the High: 


Court granted an ex parte stay 
order allowing the judgment debtor 
a month's time to furnish security, 
and during ‘the pendency of this 
stay order the surety presented the 


“\judgment-debtor in court and obtain- 


F 


AS own discharge in the absence 
e decree-holder, eld. that the 
earance of tie judgment-debtoi 
court did.not amount to a fulfil- 
ent of the Condition i$ posed upon 
e aurety by, the security bond. ~ 

' When any peison becomes liable 
is surety for. the fulfilment of any 
condition imposed on him,’ the 
lecree o1 order may be executed 
ipainst him to “he extent to which 
ve has i1endered himself personally 
iable ın the manner piovided fo) 
he execution of the decree and 
such person shall for the purposes 
f appeal be deemed a paity within 
he meaning- ot section 47 of the 
lode and the-order passed against 


(im is a decree, : 5 
RATNI BAI v. GHASI RAM, 
NATHU RAM.. Ti Pa 


Ina pplisabrlity of —Moiteage’ deci ee 
—Sale in pursuance ofr yo 

See Pensions Act, sections 7, (2) 
and rre os @° “sar. Jed 


r 
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—— Section 60 
—Matwntenance, property given for— 
Right of maintenance mot attachable 
nor saleable— Equitable execution— 
Appointment of Recerver. 





—— 





A judgment-debtor was under a 
compromise agreement granted a 
certain property by his brother for 
his maintenarce The decree-holder 
sought to realise his money out of 
the rents and profit of the said- pro- 
perty Weld, that under section 6o 
of the Civil Proceduie Code, the 
right of maintenance was neither 
attachable nor saleable, but the 
appropriate remedy of the decree- 


holder lay in the appointment ofa - 


receiver for realising the 1ents and 
profits of the property paying out 
of the same a sufficient and adequate 
sum for the maintenance of the 
judgment-debtor and his family and 
applying the balance, if any, to the 
liquidation of the judgment-creditor’s 
debt The court had power to ap- 
point a receiver for the purpose 
above-mentioned, even though the 
decree-holder had prayed for the 
attacament and sale of the pro- 
perty. 

LAL RAJINDRA NARAIN SINGH 
alas LALLU SAHIB v. SUNDAR 
BIBI ee wo 





-C Section b0— 
Provisions of—Warrant officer, pay 
of, when not attachable. 


See Indian Army Act (VIII of 
1911), sections 2 and 120 


. Section 60 
(nJ—Dower debt-Claim by second 
wife and son of first wife— Matter 
referred to  arbitsatton—Award—* 
Property to belong to claimants but 
to continue under management of the 
original owner—Right of future 
maintenance—Old debts— Payment of 
—Whethes property'can be sold, 


A dispute having arisen.. between 
the son by one wife and another 
wife of a Mohammedan Zemindar, 
the matter*was referred to arbitra- 
tion. The aibitrators decided that 
from the date of the award the pro- 
perty in dispute was: to be the pro- 
perty of the wife and the son but 
the said Zemindat was to remain in 
possession and to manage. it and 
collect the income, that out of this 
income he“was to pay a certain sam 
yearly to the wife and another speci- 
fifd amount to the. son and tnat the 


— 








+ 
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balance 
retained by him in order to pay his 


of the income was to be 


debts and to maintain bimself. In 
execution of a simple money decree 
the right of the Zemindar was at- 
tached Zelg, that the right conferied 
by the award on the Zemindar was 
not aright of maintenance only and 
was liable to attachment. 


MAHFUZ ALI KHAN v. SETI 
RADHA KISHEN . . 


——— Sa tion 73— 
Why inapplicable—Ahenation iy 
insolvent after adj udtcation, 





See Provincial Insolvency Act, 
Section 28 .. ne avs 


—_—— 





a Section 92— 
Suit under—Relrzefs clatined, covered 
by section g2—Impleading persons 
denying trust, effect of —-Whether 
suit matntatuable—Order returning 
plaint for presentation to proper 
court, legality of. 


In a suit under section g2 of the 
Civil Procedure Code it is within 
the jurisdiction of the Court to first 
decide the question whether the 
property ın question is or is not 
trust property and such a question 
ought to be decided in the presence 
of persons who are interested in 
denying the trust. Even if it be 
held that the property is trust pro- 
perty and that the defendants are 
mere trespassers and have no right 
to retain possession thereof, the 
Count cannot, in these proceedings, 
order their ejectment. But there 
would be nothing to prevent the 
Court from declaring that the pro- 
perty is trust property and it vests 
in thee newly appointed trustees. 
After the appointment of such new 
trustees, it would be open to such 
trustees to take steps to recover 
possession of the property from the 
hands of the trespassers who may 
hold the property. 


ILACHMAN PRASAD v. MUNIA .. 














Section gQ2— 
Lemple—Scheme for management of 
—Prouding for framing of rules 
by Temple Committee subject to 
approval by District Judge—District 
Judges order not appealadble. 


The scheme settled for the man- 
agement of a temple, provided for the 
appointment of a temple committee 
and empowered the committee to 


14 
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make rules for the guidance of their 
business and for the management 
of the temple and foi other pur- 
poses. hese rules, when sanction- 
ed by tie J istrict Judge, were to 
have the same force as if they were 
part of the scheme. One of the 
other provisions of the scheme was 
that it was liable to be altered, 
modified or added to by an applica- 
tion to the High Court. The temple 
committee having been duly appoint- 
ed, framed a set of rules and those 
rules were, with certain alterations, 
sanctioned by the District Judge. 
Certain parties, who were aggrieved 
by the rules as sanctioned by the 
Judge, presented an application for 
modification thereof to the High 
Court, and also preferred appeals 
against the order of the District 
Judge. Held, by the Privy Council, 
that no appeals lay to the High 
Court against the order of the 
District Judge sanctioning the rules. 
This order was not passed under 
section 47 of the Civil Procedure 
Code. The only power reserved to 
the High Court was to be exercised 
| ou an application made thereto. 
/feld, further, that the term “ judg- 
ment” in the Letters Paten® means 
in civil cases a decree and nota 
Judgment in the ordinary sense. 


SEVAK JERANCHOD BHOGILAL 
v. THE DAKORE TEMPLE COMMIT- 
TEE i) es -è 


SETA ection 92, 
cl. ( h)— Surt brought under—Reco- 
very of possession against transferees 
from the trustees, one of the reliefs 
claimed— Order returning plaint to 
proper courst—Propriety of—Third 
pariy transferee, whether can be inm- 
pleaded in suit. 


Plaintiffs brought a suit under 
section 92 of the Civil Procedure 
Code alleging that they had an inter- 
estin the properties in dispute 
which were dedicated properties and 
that the deceased trustee as well as 








eed 


the present trustee (defendant 
No. 1) had committed various 
| breaches .of trust. A number of 


' other defendants alleged to be trans- 
| ferees of the trust property werê 
implefded and the reliefs claimed 
were : (a) a declaration that the 
| properties specified be declared to 
Pa wagf properties, (5) that the 


| present trustee be removed and in 
d 
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his place a new trustee be appoint- 
ed, (c) that the properties specified 
Le vested in ithe new trustee, (d) 
that the transfers be declared 
null and void and the newly 
appointed mahant be put in posses- 
sion of the said properties, (e) a 
scheme bs prepared foi the up-keep 
ot the math and its properties and 
(/) any other relief that may be nt 
and proper. The District Judge 
heing of opinion that the proper 
forum ın which to institute the suit 
to 1ecover possession against the 
defendants second party was the 
court of the Subordinate Judge, 
ordered that the plaint be returned 
for presentation to that court. On 
appeal, Ae/d, that even though the 
Judge was right ın holding that a 
de:ree for actual possession against 
transferees from the trustee could 
not be properly passed in a suit 
under section 92, he was not justi- 
fied in returning the plait alloge 
ther as reliefs (a), (4), (c) and (e) 
were clearly within the said section 
and under subcl. (2) of section 
92 were excluded from any regular 
suit biought fot in confermity with 
the provisions of that section. 


Meld, further, that though the 
language of subcl. (4) of section 
92 may be very wide, it must be 
understood that the words ‘ grant- 
ing sucn fuicher or other relief as 
the nature of the’case may require’ 
refer to relief equsdemeceneris and 
not to every possible relief which a 
civil court may grant. 


Held, also, that the third party 


transferees could be impleaded ina 
suit under section 92. 


ACHARYA @GURU MAHANT 
RAMRUP GOSHAIN w. MAHANT 
RAMDHARI BHAGAT ai 

— Section oho— 








Any other law — Meanings of 








See Civil Procedure Code, Or. 23, 
rg n . 
— Sectton og— 


Suit filed before Munsıf haring 
Small Cause Court powers—Decided 
by second Munstf not having such, 
powers—LEvidence not re-heird. 


See Provincial Sinall Cause Courts 
Act, section 35 


Per 

——— Sectton 101 
(r) (a) and sub-cl. (ad)—Inappli- 
cability ° of —A rbitration—Reference 
to—Agreement between parties, filed 








——a 
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uwnder—aArbitrvators’ refusal to act— 
Order’ of reference, revocation of. 


See Civil Procedure Code, second 
schedule, r. 17 pa 








—— Sections 104 
(1) (F) and r04 (2)— dpplication of 
— Law sovernng right of appeal. 


See Civil Procedure Code, para. 
21 (2) of the 2nd Scn... 








Section 105 


—Provistons of—Application of— 


| Laterlocutory order- Not affecting 


merits of the case—When cannot be 
challenged — Application for final 
decree—Two of the defendants died 
more than go days before submission 
of—Surt declared to have abuted— 
Avatement subsequently set aside on 
appellants application—Fi1nal decree 
for sale passed— Whether could be 
challenged in appeal on the ground 
that the order setting aside abatement 
was a wrong order. 


Section 10§ of the Civil Prccedire 
Code allows a party, who ıs not 
entitled to appeal against an inter- 
locatory order, to challenge that 
order when he 1s appealing against 
the decree in the case. But the 
interlocutory order, unless it affects 
the merits of the case, will not be 
allowed to affect the deciee. In 
other words, unless the interlocutory 
order affects the merits of the case, 
it cannot be challenged. 


The words “* affecting the decision 
of the case ”, usedin section 105 
of the Code, are equivalent to 
“ affecting the merits of the case”. e 

The appellant had obtained a 
decree for sale which was affirmed 
on appeal. At the time of appel- 
lant’s application for a final deciee, 
it was discovered that two of the 
defendants in the suit had died 
more than go days before the mak- 
ing ot the application The court 
of first instance thereupon declared 
the suit f have abated. On an 
application subsequently filed by the 
appellant. an order was passed 
getting aside the abatement. Then 
followed a final deciee for sale. The 
respondents challenged this final 
decree on the sole ground that the 
first court was not Justified in setting 
aside the abatement. 


e/Yeld, that as the order setting 

asule the abatement did not aftect 

the merits of the case, the final 
® 
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deciee could not be challenged on 
the sole ground that the order 
setting aside the abatement and 
trying the. suit on its merits was a 
wrong order 


BARBU RAM v. BANKE BEHARI 
LAL 





Sectton 105 
— Provisions of—Award ina pending 
siik—Order suspending award and 
directing suit to proceed on merths— 
When open to attack 


— ee 


See Civil Procedure Code, rule 15, ; 


Schedule 2 and section 105 


— — Section 10s, 
rule 15, Schedule 2—Award mm a 
pending suit — Order suspending 





award and dtrecting suit to proced | 


on merits — Whether reviston hes 
from. 


Objections having been raised to 
an award made in a pending suit, the 
Subordinate Judge passed an order 
superseding the said award under 
rule 15, Schedule II of the Civil 
Procedure Code and directing the 
suit to proceed on the merits. On 
defendants’ application in revision, 
Aeld, that no revision lay at this 
Stage as the case had not yet been de- 
cided. If the suit ultimately went 
against the applicant, it would be 
open to him to attack the order 
under the provisions of section 105 
of the Code. 


RUDRA PRASAD PANDE v. 
MATHURA PRASAD PANDE 


Section 107 


—dppellate Court, powers of, under 


—Eggivilent to those of a trial 
Court. 


Civil Procedure Code, Order 41, 
rule 20 oe aie aie 


———-Section 109 
(a) and (c)—Applhicatton fer leave 
to appeal to Prevy Counel from 
High Courts order passed in Re 
vsron ninder sechon 155, upholding 
an award — When does not® he— 
Decrees passed in accordance with 
arbitrator's decision, finality of. 


An arbitration award having been 
attacked in the trial court was 
accepted by the District Judge. The 
matter was then brought before a 
Bench of the High Court, in Revi- 
Sion, and the latter, by an order 
passed under section 115 of the 
Civil Procedure Code, decided that 





re 
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theie was no case for interference, 
thereby allowing the order of the 
lower court to stand as it was. In 
plaintiffs’ application for leave to 
appeal to his Majesty ın Council, it 
was argued that it would he a great 
hardship on litigants engaged in 
arbitration proceedings if they were 
deprived of the opportunity of show- 
ing by means of an appeal that 
what purported to be an award was 
not an award at all. eld, ona 
preliminary objection (1) that an 
order which has heen passed by the 
High Court in the exercise of its 
revisional junsdiction is not an order 
passed ‘‘on appeal”. There ıs 
substantial difference between the 
powers of the High Court when 
exercised in appeal and when exer- 
cised in revisional jurisdiction. The 
jurisdiction of the High Court under 
section 115 is a discretional Juris- 
diction and the Court is not bound 
to interfere even if it is satisfied 
that an error of law has been com- 
mitted by the court below. There- 
fore the present application did not 
he under section 199 (a). The 
application could be enrtained 
under cl. (e) if it was made to ap- 
pear that the case was a fit one for 
appeal. 


(2) That inasmuch as no proper 
case had been made out which would 
justify the granting of the certificate 
asked for, the applicwtion should 
be dismissed. 

Under the prefent Code of Civil 
Procedure the policy of*the law is 
to make all decisions in arbitration 
cases final. 


SURAJ SINGH v. PHUL KUMARI 


——_—_—_—_—_—_-— (Ket V of 
1908), Sections 109 and 110o—Order 
of remand—Finality—Case whether 
fit for Privy Council appeal. 





An order remanding a case to the 
lower court for hearing is only an 
interlocutory order and not a fit 
case for appeal to the Privy Council. 

MUMTAZ-UD-DAULA MUKARRAM 
ALI KHAN OF PAHASU v. JAMES 
R. Re SKINNER : Ge 


ee  — Sechon 115 
—Order made under section $17 
of Criminal Procedure Code—No 
Revision lies under the Cral Pro 
cedure Code, e ° 
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See Criminal 


Procedure Code, 
section 517 ; sii 


— Section 115, 
cl. (c)—Provsions of —O) der trans- 
ferring suit atthe imstance of one 
party from one Subordinate Judge's 
Court to another—No notice to the 
other party—Justsdsctron, material 
wregularity m the exerase of —Re 
vison. 


Where the District Judge trans- 
ferred a certain suit pending in the 
court of one Subordinate Judge to 
the court of another Subordinate 
Judge of the same place, at the in- 
stance of one of the parties without 
issuing notice to the other, /e/d, 
that a revision lay from the order 
of the said District Judge on account 
of the provisions to be found in 
cl. (c) of section 115 of the Civil 
Procedure Code, the said Judge 
having acted illegally or with ma- 
terial irregularity ın the exercise of 
his jurisdiction. The District Judge 
could not acquire jurisdiction to 
make the order of transfer at the 
instance of a party without giving 
notice to the other side. 


A. S. DEeMELLO v. THE NEW 
VICTORIA MILLS CO., LD. 


Section 14I 
—Cases of deaths of parties—Rules 
3 and q, applicability of. 


See Civil Procedure Code, Order 
22, rules 3 and 4 








— Sections 141, 
131 and Order 9, rie Qo—Appls- 
cabshity of—Application for restora- 
tron, dismissal of, for defanit— 
Plaintiff's remedy— Courts wtherent 
Jurisdiction to set aside dismissal 1f 
pood cause shows, 


A Court can,®n good cause shown, 
restore an application for setting 
aside a dismissal for default or an 
ex parte decree, which application 
itself had been dismissed for de- 
fault. An application for 1estoration 
of a previous application dismiased 
for default does not fall directly 
under Order 9 because of the pro- 
visions of section 141 of the Civil 
Procedure Code but is ente)tainable 
under tne inherent jurisdiction whicl» 
the Court possesses under section 
151.—fer SULAIMAN, J. 


Where plaintif’s @pplication for 
restoration of his suit, which had 
been dismissed for default, was also 
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dismissed for default, but on a 
second application stating that he 
(plaintiff) had been prevented from 
attending on the date fixed, the 
former application was restored on 
payment of costs to the other party 
and the defendant, in revision, con- 
tended that if such an application 
had been dismissed ex parte more 
than 30 days after the date of the 
decree the plaintiff was left without 
a remedy, Ae/d, that the Court be- 
low was within jurisdiction in 1esto1- 
ing the application. Even if Order 
9, rule g did not apply, the plaintiff 
was not left without resource, for 
section 151 applied in such a case, 


GANESH PRASAD v. BHAGELU 
RAM 


ee 











Section 1517, 
Order 17, rule 1—Adrournment 
— Payment of costs, condttion pre- 
cedent to — Condition not complied 
with — Suit decreed ex parte— General 
Rules prepared by High Court, 
chapter 3, rule 26 (1911)—Enforce- 
ment of the order of the couri— 
Method of enforcement. 


Where payment of costs was made 
a condition precedent to adjourn- 
ment of a case but the defendant 
subsequently refused to comply with 
the condition and the Court, there 
upon, struck off the defence and 
proceeded ex parte, held, that the 
Court was justified in acting in the 
way in which it did act, under sec 
tion I5I of the Civil Procedme 
Code. 


EAST INDIAN RAILWAY COM- 
PANY v., JIT MAL, KALLOO MAL.. 














Section i51; 
and Order 47, rules 1 and 7—Provt- 
sions of—Order granting review of 
valid ompromtse  decree—When 
amounting to illegal- exercise of 
Jurisdsction—FPleas of frand ana 
undue influence unaccompanied by 
any discovery of new matter—A ppeal, 
Limitations of—High Courts revi. 
sional purwdictton, exercise of—“Any 
othe) suficient reason ”_Tnterpre- 
tation of the expression. 


A court has no jurigdiction under 
Or. 47, r. 1 o1 section 151 of the 
Civil Procedure Code to review a 
compromise decree which it was 
perfectly valid on the day on which 
it was passed, on the ground that 
the compromise had been procured 
ufider undue influence or coercion 
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and that subsequent to the decree 
that compromise lad been repudiat- 
ed, 

An appeal ander Or, 47, r. 7 is 
limited to the three grounds men- 
tioned in that 1nle but 1f the court 
has no jurisdiction to entertain an 
application under Or 47,r. 1, the 
High Court in appeal would be en- 
titled to interfere and set aside an 
oider granting review, and even if it 
could not do so in the exercise of 
its appellate jurisdiction, there 
would be no bar to its interference 
on the revisional side. 

The words ‘‘ any other sufficient 
reason” must be read as adding 
grounds ejusdem generis with those 
specified preyiously. 

Where an application for review 
did not even hint at the discovery 
of anything new but merely alleged 
that with full knowledge of the facts 
the applicant foolishly allowed him. 
self to be persuaded to take a course 
which he now alleged was very in 
jurious to his interests, Ae/d, that 
such a reason was wholly foreign 
to elther of the two first reasons 
get out inrule 1; that fraud or un- 
due influence unaccompanied by any 
discovery of new matter did not 
constitute a ground for review and, 
therefore, an orde: granting review 
was an illegal exercise of jurisdiction 
and must be set aside in the exer- 
cise of the High Conurt’s revisional 
jurisdiction. 


NATHU LAL v 
SINGH ve 


eh 


RAGHUBIR 





—— Section 152 
— Courts discretion under, to reject 
applftation for amendment of decree 
— Decree having been finally satisfied 
and discharged. 


A mortgage decree for sale was 
passed by the Subordinate Judge. 
The question of liability to pay 
costs wag raised in appeal but the 
appeal was dismissed for want of 
prosecution. The judgment-debtor 
satisfied the decree in full afd the 
case was struck off. Three years 
afterwards, the decree-holder applied 
to the court below to have the 
decree amended as it was not in 
strict accordance with the judgment. 
The Subordinate Judge granted the 
application on the ground that he 
bad no discretion or power to refuse 
it. On revision 4e/d, that a court 
of first jnstance can amend its 
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decree even though an appeal from 
it has been dismissed for default, 
that under section 15% of the Civil 
Procedure Code the court has dis- 
cretion to refuse an application for 
amendment and that there was 
material irregularity in the exeicise 
of its jurisdiction inasmuch ag it 
had not exercised its discretion at 
all. 


When a decree for money had 
been finally satisfied and discharged, 
the court is fsnctus officio and can 
no longer entertain an application 
for amendment under section 152 
of the Code of Civil Procedure [per 
DANIELS, J | 


PITAM LAL v. BALWANT SINGH 


=e — Second Sch- 
dule, Rule 17—Arbstration—Refer- 
ence to—Agreement between parties, 
filed under—Aristtrators refusal to 
act— Order of Reference, revocation of 
—Appeal to District Judge, when not 
entertainable—Order of District 
Judge, when open to revision by 
High Court—Cril Procedure Code, 
section 10g (1) (a) and sub-clause 
(d), rnapplicabslity of. 





° 

Considerable delay having occurı- 
ed in the proceedings of the arbi- 
trators to which the parties had 
agieed to refer their dispute, the 
applicants applied, under schedule 2, 
rule 17 of the Civil Procedure Code, 
for the filing of the agrgement. The 
Subordinate Judge eventually passed 
an order undergrule 17 filing the 
agreement and also made an order 
of reference to the arbitrators 
appointed in accordance with the 
provisions of the agreement. An 
appeal from the first order was 
subsequently preferred . and dis- 
missed. As all the arbitrAtors were 
not willing to arbitrate and as 
those named by the plaintiff were 
not acceptable to the defendant, the 
Court appointed one gentleman as 
the sole arbitrator. This gentleman 
having failed to make an award, 
the Court offered the arbitrators 
named in the agreement to act as 
umpire. As one of the sald a- 
hitrators refused to act, the Court, 
ultinfately, passed an order revok- 
ing the order of reference and 
dismissing the suit. The Distyict 
Judge, however, Allowed an appeal 
preferred from this order and pe- 
manded the case, 
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Held, that no appeal lay to the 
District Judge. . 


Held, further, that even if the 
procedure adopted by the Subordi- 
nate Jadge was irregular and not 
in strict accordance with the provi- 
sions of rule 5, his order could not 
be interfered with, in revision, as 
the irregularity was acquiesced in 
and submitted to by all the parties. 


ZAHUR AHMAD v. TASLIM-UN- 
NISSA oe ve : 


———_—_—-~~——— Second sche- 
dule, para. 21 (2)—Provtsions of— 
Application for filing award— 
Disposed of by Munsif by an ex 
parte decree—No separate order 
directing the award to be filed— 
Whether an appeal dhes from 
Munsif's dectston—Secttous 104 (7) 
(/) and 104 (2)—Law governing 
right of appeal—Application of. 


On an application made by the 
plaintiff to get an award filed, the 
Munsif, instead of passing an order 


directing the award to be filed and ° 


then proceeding to pass a decree 
upon it in accordance with law, 
disposed of*the whole matter by an 
ex parte order in the following 
terms —‘* Judgment. Suit for the 
enforcement of an award Defend- 
ant’s pleader states that he has no 
ingtructions. Suit is heard er parte 
Claim is proved. Decreed with 
costs.” The defendant having ap- 
pealed, the District Judge set aside 
the order of the Mu&sif and re- 
mauded the whole case for trial ge 
novo. In plaintiff’s appeal to the 
High Court, it was contended that 
inasmuch as the decree was passed 
in accordance with tbe award and 
therefore under para. 21 (2) of the 
second schedule ot the Civil Pro- 
cedure Code, defendant’s appeal to 
the District Judge was incompetent. 
Held, that as there was no separate 
order directing the award to be 
filed, the defendant’s appeal was, 
in substance, an appeal from an 
order directing the award to be filed 
and, therefore, no further appeal 
lay tothe High Court. 


The right of appeal is not taker 
away by the fact that the decree 
has subsequently been passed in 
accordance with the award. 


When an award has been filed 
anda gecree is made in accordance 
with it, no appeal lies from such 
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decree except in so far as ıt 18 at 
variance with the award 








JAGAT PANDE v. SARWAN 
PANDE i one es 
Order 9, 


rules 3,8 and g—Ilnterpretation of 
— Suit for arrears of rent—Dtismts- 
sal for default owing to absense of 
plaintiff and two of the defendants 
—Appheation for setting aside dis- 
missal rejected—Fresh suit against 
sanie defendants on same cause of 
action—Marntarnabiuity of — Suit dis- 
missed agasnsi defendant who was 
present but decreed against other two 
defendanis— Whether whole clam 
barred as agatnst all defendants— 
Rules applicable to the case of each 
defendant. 


Plaintiff’s suit for arrears of rent 
brought against three defendants 
having been dismissed for default 
owing to the absence of the plaintiff 
and two of the defendants on the 
day fixed for hearing, plaintiff un- 
successfully applied to have the 
dismissal set aside. In a subse- 
quent suit brought against the same 
defendants and on the same cause 
of action, the Courts below held 
that it was barred by the provisions 
of Order 9g, rule 9g. n second 
appeal, however, the suit against 
the defendant who had appeared at 
the hearing of the previous sult was 
dismissed but inasmuch as all the 
defendants were jointly and sever- 
ally liable for the arrears of rent, 
the High Court passed a decree for 
the whole amount claimed against 
the other two defendants. In de 
fendants’ appeal under the Letters 
Patent, eld, upholding the High 
Court decree, that the case of each 
defendant has to be considered 
separately. So far as the defendant 
who had appeared 1s concerned, the 
suit must be deemed to have been 
dismissed against him undei rule 8; 
and the gnly remedy open to the 
plaintiif as against him would be te 
have it set aside under rule o, 
Plaintiff could not maintain a second 
suit. So far as the other defend- 
ants were concerned, the case was 
one where neither party appeared, 
and, therefore, the provision of 
rule 3 would apply as between these 
two sets of parties. 


*MAKUNDI SINGH v. PARBHU 
DAYAL a6 es ee 
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SS rae. 17, 
rule 3—Party fatling to take oath 
on fixed date ~Decision of case with- 
out giting opportunity to parties 
to produce evidence. 


See Oaths Act (X of 1873), Sec- 
tion 8 a ag ii 


20, 
rules r and 3 of schedule 1--Pre- 
cuption case — Judgment signed, 
dated and delrvered in absence of 
pariies— Plaintiff ordered to pay pre- 
emption money—Order conveyed to 
barties later on— Irregularity —E fect 
rf. 


Where, in a pre-emption case, the 
judgment was signed, dated and 
delivered ın the absence of the par- 
ties or their pleaders and without 
previous notice to them and the 
plaintiff was ordered to deposit the 
pre-emption money within three 
months of the date of delivery of 
the said judgment and where ıt 
was furtner directed that the order 
passed should be communicated to 
the parties through the patwari, 
keld, that there was in effect no 
pronouncement of the judgment in 
law and that the plaintiff had no 
notice of it until the date when the 
delivery of the judgment was 
formally communicated to him by 
the patwari. The time for payment 
of the pre-emption money must, 
therefore, be computed from the 
date when the parties were informed 
by the patwari. 











KHARAK SINGH v. LACCHAM 
SINGH ee ee ees 
Order 20, 


rule r2, clause (c)—Decres under— 
Enquiry regarding mesne profits to 
which decree-holder 1s entitled—Court 
authorised to make~A i proceeding 
in continuation of originat suit— 
Final decree to be prepared under 
section 1a, clause (2)—Appeal, when 
maintarnable— Order merely directing 
appellant's liability to render accounts 
as legal representatrves of the deceras- 
éd sudgnent-debtor—When amount- 
ing to an interlocutory order and 
not appealable—Section 47-——Inapplr- 
cability of. 


Clause (c) of Order 20, rule 12 
of the Civil Procedure Code enables 
the court to direct an enquiry 
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to be made as to the rents and 
mesne profits to whith a decree- 
holder may be entitled. Such 
an enquiry is made in the 
course of a proceeding which is 
virtually a pioceeding in continu- 
ation of the original suit, and under 
section I2, clause (2), a final decree 
has to be prepared in respect of 
the mesne piofits which may be 
awarded in accordance with the re- 
sult of such an enquiry. From such 
a final decree an appeal is maintain- 
able. 


Where the orde: of the court 
below merely directed that the 
appellants were liable to rende! 
accounts as the legal representatives 
of their deceased father, the judg- 
ment-debtor, but the amount for 
which they were liable had not been 
determined nor a final decree pre- 
pared Ae/d, that inasmuch as the 
question determined by the coart 
below had no relation to the execu- 
tion, satisfaction or discharge of 
a deciee, section 47 of the Civil 
Procedure Code did not apply. The 
order was at best an interlpcutory 
order and, therefore, no appeal was 
maintainable. It would be, however, 
open to the appellants to raise the 
question of their liability in any 
appeal that might be filed from the 
final decree which may be passed 
in the proceeding. á 


RUDRA PRATAB SINGH v. SAR- 
DA MAHESH PRASAD SINGH 


— Order, 21, rule 
2 (3)—Apphcation for execution. 
whether tsme-barred— Payment to- 
wards satisfaction of decree within 
three years from date of. decree— 
Certification of, after such pertod— 
Efect of, on guertion of Uniutatton— 
When certificate valid and intime-— 
Limitation Act, section 20 and Art. 
181—Payment, date of, when pay 
ment actually made and not when 


copied. 


On roth April, 1920 the decree- 
holder obtained a final decree for 
Rs. 2,338 ona mortgage. On 4th 
April, 1923 he was said to have 
received Rs. so from the judgment- 
debtor towards satisfaction of the 
decree. On 3rd July, 1923 tle 
decree-holder applied, under Order 
2t, rule 2, certifying the payment 
of Rs, 50 and this was duly recordad 
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by the Court. On igth September, 
1923 the decree-helder applied for 
execution. The Lower Courts sun- 
marily rejected this application on 
the ground that it was barred by 
limitation in that payment was 
certified under Order 21, rule 2 
after the period of three years 
from the date of the decree and 
that the “certification cannot revive 
the decree”. 


ffeld, setting aside the orders 
of the courts below, that the 
ceitifying of the payment before the 
application for execution sufäced 
to remove the bar contained in 
Order 21, rule 2 (3) and to make it 
necessary for the trial court to take 
evidence in regard to the payment, 
if it was demied, and, if it was 
admitted or denied and proved, to 
determine the effect of such payment 
in view of section 20 of the Limita- 
tion Act. It was not necessary for 
the purposes of this case to deter- 
mine whethe? or not Art. 181 of the 
Limitation Act was applicable for, 
even if it was applicable, the certi- 
fying was, in this casc, within three 
years of the payment. 


‘feld, further, that assuming that 
the alleged payment was made on 
6th April, 1923, a certification of 
that payment on 3rd July, 1923 was 
not barred by any law of limitation ; 
that the certitication was, therefore, 
a vaild certification ;a and that, 
assuming the payment fo have been 
made on 6th April, 1923, any effect 
which it might have by reason of 
section 20 of the Limitation Act 
would be the effect of a payment 
made on 6th April, 1923 and not 
as if made on®the date of certi- 
fication, 31d July, 1923. 


AMAR SINGH v, RAM DEI 


.—— 





—— Order 21, rules 
89 and go—A pplication by iudgment- 
debtor under rule 89 followed by 
another application under rule go— 
Former application, dismissal of— 
Whether subseguent application 
maintain rble—Limitation Act, section, 
18, applicability of—Sale effected by 
fraudulent concealment of execution 
proceedmigs by decree-holder. 


Owing to the fraudulent conceal- 
ment of the execution proceedings 
by the Uecree-holder all knowledge 
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of the proceedings up to the time of 
sale, which took place on 21-I-24, 
was withheld from the judgment- 
debtor with the result that the 
latter was prevented from making 
an application under Order 21, rule 
90 within 30 days of the date of 
sale. On the r9th of February, 
1924, the judgment-debtor applied 
under Order 21, rule &9 for setting 
aside the sale. While this appli- 
cation was being argued, another 
application under Order 21, rule 
go was filed. The Subordinate 
Judge was of opinion that inagmuch 
as the applicant didnot withdraw 
her application under Order 21, rule 
Sg but pressed ıt seriously and as 
it was ultimately dismissed on the 
merits, it must be presumed that 
she had withdrawn her application 
under Order 21, rule go. 


Held (1) that the Court ought to 
have called upon the applicant to 
make her election either to withdraw 
her application under rule go or not. 
If she declined to do so, the court 
should not have allowed her to 
press her application under Order 
21, rule 89. Inasmuch as she was 
not called upon to make her choice, 
it would be too much to presume 
that she withdrew her an application 
under rule 90 The converse pro- 
position that an application under 
Order 21, rule 89 having been heard 
and disposed of, an application 
under Order 25, rule 90 is not 
maintainable, does not necessarily 
follow from sub-clause (2) of rule 
89, ° 


(2) that it was not necesssary 
for the applicant to allege and 
prove that after the sale, when the 
right to apply accrued, there was 
some fraud practised by the decree- 
holder which kept her right to apply 
concealed from her. So long as she 
did not come to know of the sale, 
the effet of the initial fraud 
continued and consequently the 
applicant had been kept from the 
knowledge of the sale in corse- 
quence of the initial fraud practised 
by the decree-holder and, therefore, 
she was entitled to claim the benefit 
of section 18 of the Limitation 
Act. 


eSARVI BEGAM v. RAM CHANDER 
SARUP T ee ae 
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————_—_——- -— Order 27, rule 
go— Whether auctiowpurchaser ent- 
ted to apply under—-Misdescription 
of leass-hold property as free-hold— 
aterial irregularity in conduct of 
sale— Substantial loss, what 1s—Need 
riot be monetary. 


An auction-pulcnaser ig a person 
whose interests are affected by the 
sale, and he is entitled to apply 
under Order 21, rule 90 of the 
Civil Procedure: Code for setting 
aside the sale. 


Where there is a fundamental 
misdescription and misrepresenta- 
tion of the character of the property 
in the sale proclamation and a 
leasge-hold was described as a free- 
hold and the title-deeds of the 
property being in the possession of 
the decree-holder, he either was or 
should have been aware of the real 
character of the property, and the 
auction-purchaser was by reason of 
the misdescription induced to ofte: 
ahigh bid believing that he was 
purchasing free-hold property, želd, 
that the requirements of Order 21, 
rule go were complied with and the 
sale was rightly set aside by the 
lower court. 


| Per WALSH, J.—A separate suit 
by an auction-purchaser to set aside 
the sale on the ground of material 
irregularity in the publishing o) 
conduct thereof resulting in substan- 
tial loss to the auction-purchaser 
would not lie. 


Per SULAIMAN, J.—An auction- 
purchaser would not be entitled to 
an inguiry into the title of the 
judgment-debtor in the property 
sold in proceedings on an application 
made under Order 21, rule go.] 


RAVI NANDAN PRASAD v. JAGAR 
NATH SAHU ee Ta 


ia ia — Order 21, rule 
gz—Sale confirmed under—When 
cannot be challenged by judgment- 
debtor under sectlou priya 
subsequently amended—No allegation 
of fraud. 

When a sale had been confirmed, 
although it had taken place in 
execution of a decree which was 
incorrectly prepared and there was 
no allegation of any fraud ol 
collusion nor was there any denial 
of the fact that the interests of 
third parties had come in, 4Aeld, 

a 
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that the sale could not be set aside 
Simply because the decree had been 
subsequently amended.*® 


AGHA HUSAIN v. QASIM ALI.. 


z- — ~ Order 22, rules 
3 and 4a—Applicabsiity of, to cases of 
ataths of parties--Application for 
selling aside ex parte decree—Appi:- 
cants death during pendency of— 
Survival of right to sue—Order 
granting leave to legal representatives 
to continues the application—Finality 
of, no appeal lies from—Order 22, 





rule 10, snappliscabshety of —Crval 
Procedure Code, sectton rfl, provt 
sons of. 


The applicant, CZ, having died 
during the application for setting 
aside an ex parte decree, his son, 
BN, applied to continue the 
application, as the legal representa- 
tive of his father, under Order 22, 
rule 4 (1) of the Civil Procedure 
Code. The decree-holder objected 
to the application on the ground 
that the right tosue did not survive. 
The Subordinate Judge, however, 
held that the right to sue did 
sarvive to BN and he, thgrefore, 
passed an order granting his appli- 
cation. An appeal having been 
preferred from this order, 4eld, 
that the finding of the Judge that 
the right to sue did survive and that 
BY as his son was the legal 
representative of the deceased CL 
must be accepted as final for the 
purpose of this cage and the order 
could not be set aside in appeal. 
Held, also, that in cases of deaths 
of parties, the rules applicable were 
rules 3 and 4 which excluded the 
operation of 1ule ro altogether. 
Furthermore, it was only by analogy 
or by applying section I4! of the 
Civil Procedure Code that these 
rules could be brought in, for the 
proceeding pending before the court 
below was not the suit itself bat an 
r to get aside an ea parte 

ree. 


When in an original suit no appeal 
is provided from an order bringing 
a certain person on the iccord ag 
the legal representative of a de- 
ceased party, much less would an 
appeal lie from such an order passed 
on an application o set aside dh 
cx parte decree. ° 


MOTILAL v. 


RISHAMBHAR 
NATH ie 
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—— Order 22, rule 
g-—Limilation Act as amended in 
1920, Art. 177, Sch. I—Applicabiltty 
of—Substiintion of the representative 
of a deceased pudgment-debtor under 
a preliminary decree for foreclosure 
—Decree-holder honestly substituting 
the person whom he belteved to be 
sole representatrve—Sutt by core 
presentative of deceased judgment- 
debtor, entitled to redeem, after 
passing of final decree—Want of 
Anowled ge of substitution proceedings 
not suggested or proved—Appeal— 
When right to redeem cannot be 
enforced, 


Where a judgment-debtor, under 
a preliminary decree for foreclosure, 
had died between the passing of 
the preliminary decree and the 
final decree and deciee-holder lad 
honestly substituted the person whom 
he believed to be the aole repre- 
sentative of the judgment-debtor 
andthat person had accepted the 
position, and when a final decree for 
foreclosure had subsequently been 
passed, eld, that a person, who 
had a right to be a co-representative 
of the judgment-debtor’s estate and 
had as such right to redeem the 
property, but had neither suggested 
nor proved want of knowledge of 
the substitution proceedings, could 
not enforce that right srbsequent 
to the passing of the final decree. ° 


There is nothjng in the Code or 
in the Orders which explicitly covers 
the case of the ;substigution of the 
representatives of a deceased judg. 
ment-debtor, but the principles 
enunciated under Order 22, rule 4 
of the Civil Procedure Code and 
the provisions of Art. 177, Schedule 
I of the Indiap Limitation Act as 
amended in 1920 govern such 
substitution. 


It is, in the first instance, for the 
plaintiff to bring the representative 
of a deceased defendant upon the 
record. If he does not da so within 
go days of the date of the death, 
his suit abates under the provisions 
of Art. 177 of the Indian I.imitation 
Act as amended in 1920. Any 

° 

person who has not been so sul 
stituted by the plaintiff who claims 
to be interested as a representative 
of the edeceased defendant, has a 
right to come before the court and 
claim to be substituted as such 
represgntative, « 
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Similarly, it is open to the 
representative of a deceased judg- 
ment-debtor, whose name has been 
inadvertently omitted from the 
array of parties, to come forward 
and to apply that his name should 
be added, 

DIP NARAIN RAI v. LACHHMAN 
UPADHIYA oe ti 
——— Order 22, rule 
4 (7)—Provtsions of—Appeal, death 
of one of the vefendants-respondents, 
during pendency of—Clear spici- 
fication of shares 1m property in 
dispute—Abatement, question of. 


Certain trust property was gifted 
to one S by the lagt mahant. Under 
a sale-deecl executed subsequently 
by S, the said property was trans- 
ferred in favour of seveial defend 
ants, & and G getting half the 
Share between them, GCA and / 
one-fourth and A and Æ the 
remaining one-fourth. In a suit 
brought by plaintiff for recovery of 
possession by avoiding the gift 
executed by the last mahant, the 
first court found that the transfer 
was invalid but dismissed the suit 
on the ground that the plaintiff had 
tailed to prove that he was the 
mahant. During the pendency of 
an appeal before the District Judge, 
one of the defendants, G, died 
leaving a son 4 alive. No applica- 
tion for substitution was made no 
was the appellate court infoimed of 
the fact The appeal was ultimately 
allowed as against all the deferd- 
ants. On second appeal to the 
High Comt, it was held that the 
whole appeal had abated against all 
the respondents inasmuch as 4 hafi 
not been brought on the record. 
Held, in a Letters Patent Appeal, 
that the appeal before the District 
Judge had abated in respect of the 
half share purchased by Æ and G 
jointly but that it had not abated 
with regard to the remaining two 
shares of a quarter each. 

MAHANT DARSHAN DAS v. 
BIKRAMAJIT RAI 














— Order 22, 
rule a (3), sub-rule (1)— Provisions 
of —P re-emptron, suit for—Appeel — 
Fatluis to make legal representatives 
parties within time— Efed of~ 
When appeal abates in its entirety 
Plaintiff’s suit for pre-emption 
brought against eight vendees and 
fro vendors having falled jn the 
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court below on the ground that the 
existence of a custom had not been 
proved, he appealed to the High 
Court impleading all the former 
defendants as respondents. During 
the pendency of the appeal one of 
the vendees died but no application 
was made within time to make his 
legal representatives parties to the 
appeal. AYe/d, that under Order 
22, rule 4 (3), sub-ule (1) the 
appeal had abated not only as 
against the deceased respondent 
but in its entirety. 


The question whether the appeal 
abates entirely or only against the 
deceased 1espondent must be deter- 
mined with reference to the nature 
of the suit or rather the nature of 
the right to sue. 


SHABBAR HUSAIN v, 
ALI ea . + 


ABBAS 








—— 


Order 23, 
rule z—Applhication by respondent 
seeking dismissal of appeal—A gree- 
ment between parttes to refer subject- 
matter of appeal to ardbitration— 
Award, terms of—When should be 
accepted by Court as an adjustment 
by lawful agreement—Sections 89, 
gô and Sch. 11, provisions of— 
Expression ‘any other law’ used in 
section 00, meaning of 


On genera! principles of law, in- 
dependently of any yaa in 
the Code, the High Court has an 
inherent discretion to decline to 
allow an appellant to prosecute an 
appeal the moment it is satisfied 
that the appellant has by his 
solemn act and deed testified to by 
his signature, for what he consider- 
ed adequate consideration, ex- 
pressly abandoned his right and 
undertaken to withdraw his appeal. 


Respondent D’s suit fo recovery 
of possession of property left by 
her father S$ and also for mesne 
profits was opposed by appellant G 
and his son SS, on the strength of 
a will alleged to have been execut- 
ed by deceased Sin favour of SS. 
The Civil Court held that the will 
propounded by G was a forgery 
and D was granted a decree for 
possession and mesne profits. On 
appeal the High Court confirmed 
that decree. Subsequently the 
amount of the mesne profits was 
ascertained, and a final decree for 
mesne profits was passed. Against 
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this decree G filed the present 
appeal and also applied for leave 
to appeal to the Pnvy Council 
against the decree for possession. 
G was meanwhile prosecuted for for- 
gery and while the case was pend- 
ing, the parties to the present 
appeal entered into an agreement 
purporting to refer thei: dispute 
about the mesne profits, under cer 
tain conditions, to the decision of 
the Collector, who decided that a 
certain amount should be paid by 
Gto D and that G should with- 
diaw the appeal in question and 
the application for leave to the 
Privy Council. The entire sum 
found due by the Collector was duly 
deposited by G and withdrawn by 
D. Onan application made by D, 
under Order 23, rule 3 of the Civil 
Procedure Code, for an order dis- 
missing the preseut appeal, the 
appellant contended that the agree- 
ment was conditional on their crı- 
minal prosecution being withdrawn, 
that ıt was without consideration 
and that the award was incomplete 
and invalid and that it could not 
be enforced except by a progeeding 
uuder Sch. 11 of the Civil “Proce- 
dure Code. 


Held (per WALSH and KAN- 
HAIYA LAL, JJ., MUKERJ1, J. 
dissenting) that inasmuch as the 
agreement was absolute and un- 
conditional and was the result of 
the free will and contracting power 
of the appellant, @he aard follow- 
ed by the payment made there- 
under must be treated as good so 
far as it operated as a complete 
accord and satisfaction of the 
decree under appeal and, therefore, 
appellant’s appeal shguld he 
dismissed. 


fTeld, also, that—the procedure 
provided by Sch; 11 1s by no means 
the only manner in which an award 
can be enforced. Section 89 of the 
@ewil Procedure Code does not 
exclude Order 23, rule 3 or any 
other portion of the Code appli- 
cable to such a proceeding. The 
object of section 89 is to give effect 
to the provisions of Sch. 11 as if 
they had been enacted in the body 
of the Code, and it cannot he said 
that any material,change of prò- 
cedure differing from what was in 
force prior to the enactment of the 
pr&ent Code, 19089 was realty 
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intended. Nor could it be argued 
that the reference in section 96 
to ‘‘any other law ” is not intended 
to apply to any law other than the 
law which is ieferred to in the 
immediately preceding clause. 


Per MUKERJI, J.—An award 
is not an adjustment by an agree- 
ment of parties within the mean- 
ing of Order 23, rule 3. Section 
89 of the Act makes it impossible 
to maintain such an opinion. An 
award which has been arrived at by 
a reference of the subject-matter 
of an appeal to arbitration pending 
the appeal cannot be recognised as 
an ‘ adjustment by lawful agree- 
ment ’ by the parties to the appeal 
or as a compromise. In this case 
the parties themselves contempla- 
ted that the appeal in which the 
present application has been made 
aid the application foi leave to 
appeal to the Privy Council should 
be withdrawn before the arbitiator 
entered upon the arbitration. 


GAJENDRA SINGH v. DURGA 
KUMARI .. = : 
e 


Se ee 


—— — Order 22, 
rule 3—Adrustment of sutt—-Offer 
that tf a cettatn person eats food 
choked by plaintiff sutt to be decreed 
— Binding. á 


Where a defendant makee an 
offeı that if a ewitness eats food 
served by plaintiff the suit should 
be decreed and the der is acted 
upon, the promise must be carried 
out and the suit decreed. Order 
23, rule 3 does not apply to such 
cases. 


RAM SUNDER MISRA v. Jal 
KARAN SINGH T X 














Order 32, 
tule 3—Pronsions of —Guardian ad 
litem—Jrregularity in appointment 
of— Minor not prefudiced—Subse- 
guent proceedings— When not render- 
vd votd. 


Mere irregularity in the appoint- 
ment Of a guardian ad stem in 
itself is insufficient to render sul» 
sequent proceedings void in the 
absence of any prejudice having 
occurréd to the defendant minor. 


KUBER UPADHIA v. RAMAKAR 
DAT UPADHIA > a ws 
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-——— Order 32, 
sule 7—Compromise entered on 
behalf of minor—Wrthout obtaimnug 
permission of the guardian or the 
Court, 

See Compiomise .. is 
Order 33, 
rules 1 and 5--Application for leare 
to sue as pauper—Hindu law—Join 
family — property—Alienation by 
father—Sust for setting aside by 
minor sons—-A share mot transferred 
at the time of institution of the suit 
—When minors not entitled to ne 
as paupers, ` 

Where it was found that at the 
time when the minor sons filed 
their suit for setting aside an alien- 
ation made by their father of 
Joint family property, there was a 
share which had not been trans- 
ferred and that, therefore, the 
minors were possessed of sufficient 
means to enable them to pay the 
court-fee, eld, that the minors 
were not entitled to sue as paupers. 

RAM PRASAD SINGH v. JAG- 
TAMBA PRASAD SINGH 


e—a 














Order 33, 
rule 5—Application to sue as pauper 
— Dismissal on ground of good 
defence—I1 regularity. 


It is not open toa Judge to disg- 
miss an application for leave to 
sue a8 a pauper on the ground 
that the defendant has a good 
defence to the suit. Where hbe 
dismisses the application on this 
ground, he exercises a jurisdiction 
not vested in him by law and his 











order should be set aside ın 
revision. 

è 

LACHMI v. RAM BAHADUR ... 

— — Orde 34, 


rule 5—What it requtres of the 
decret-holder—Decree-holdes's appli- 
cation asking for final decree far 
sale to be passed—Application within 
time from date of passing of pre- 
liminary decree—Absence of parts s 
ondate fired for hearing— Dismissal 
for defan#—Subssequent application 
by decree-holder for review of previous 
order— Limitation, guestton of— 
Decretal amount uot patd by judg- 
ment-debtor— When order for pre- 
paration of final decree could be 
passeda—Sectton 151 of the Cuti 
Procedurt Code—Court’s inherent 
power to recitfy itt oven mistake. 


There is no bar to the court 
e€ercising its inherent’ authority 
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under section 151 of the Code of 
Civil Procedure and rectifying its 
own mistake. 


Within three years of the pass- 
ing of a preliminary decree, the 
decree-holder applied to the court 
to pass a final ‘decree. Notices 
were issued to the jadgment-debt- 
ors but when the case was ripe, 
the parties were’ absent. The 
court thereupon passed’ an ambı- 
guous order which was treated as 
an order dismissing ‘the suit for 
default. On a petition made sub- 
sequently by the decreeholder, 
the court, finding that the decretal 
amount had not been paid and thar 
the decree-holder had done all that 
could be done by him, passed a 
final decree for sale. 


Held, that although the subse- 
quent application, if treated asa 
fresh application or as an applica- 
tion for review of judgment, would 
be time-barred unless section 5 of 
the Limitation Act was applied to 
it, there was no bar to the court 
exercising its inherent authority 
under section 151 of the Civil 
Procedure Code and the court was 
justified in rectifying its own mis- 
take by setting aside its previous 
order and passing a final decree 
for sale. 


Rule 5 of Oider 34 of the Civil 
Procedure Code required only this 
much of the decree-holdet that he 
should tell the court that a final 
decree had to be prepared. 

e 


JODHA SINGH v. PANDEY 


GOKARAN DAS 





—— Order qi, 
rule 20—Pronsions of— Person not 
a party to the “original sutt—When 
cannot be rmplerded in appeal, 


Under Order 41, rale 20 of the 
Civil Procedure Code, the appallate 
court has power to implead in the 
appeal a person who was a party 
to the suit but who has not been 
made a patty to the appeal, but 
under that rale a court has no 
power to implead a person who was 
no party to the original suit at 
all, 


In a suit for accounts it was, 


inter alta, pleaded in defence that 
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one C should be impleaded asa 
pro forma defendant put the trial 
court holding that C was not a 
necessary party, decreed the claim. 
On an appeal by the defendant the 
District -Jaudge passed an order 
directing that C should be implead- 
ed as a respondent. Subsequently 
C having applied for permission to 
‘file a written statement, the District 
Judge being of opinion that he 
ought to be given an opportunity 
to do so, set aside the decree of the 
first couit and remanded the case 
for retrial. Held, setting aside the 
order of the lower appellate court, 
that if the «District Judge was of 
opinion that C was a necessary 
party and ought to have been 
impleaded, the proper procedure for 
him was to remand the case to the 
first court with a direction that that 
court should implead C and then 
proceed to dispose of the case; 


(2) that the order impleading C 
in the appeal was wrong and should 
not have been passed and though 
it was not an appealable order, it 
was open to the plaintiff-appellant 
to challenge that order in his appeal 
preferred from the order finally 
passed by the lower appellate 
court. 


SHIAM LAL JOTI PRASAD v. 
DHAN@AT RAIL 


rule 25—Provtsions 





— Order tl, 
ofe—A ppellate 


Couri, when may remil issues but not 


the whole case. 


A sut for redemption of a 
mortgage was decreed in plaintiff’s 
favour with the direction that the 
accounts would have to be taken 
before the preparation of the final 
decree. The Subordinaf® Judge 
being of opinion that the accounts 
filed by the mortgagee were 
absolutely unsatisfactory and un- 
reliable, held that in the absence 
of proper accounts, he could not 
bameaccept the* accounts as filed by 
the decree-holder which were pre- 
pared on the basis of the patwari’s 
papers. He accordingly passed a 
decree in favour of the plaintif> 
foi a gertain sum. On appeal the 
lower appellate court remanded the 
case on the ground that the first 
court Had not gowe properly info 
the accounts ant had decided the 
case in a summary- and unsatis- 
facfory manner. s ° 
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freld, that the order of the lower 
appellate court could not be upteld. 
It was the duty of that court to 
go into the question of accounts 
itself and find what amount was 
actually due to the plaintiff on the 
evidence before it. When the 
Subordinate Judge was not satisfied 
with the accounts filed by the 
mortgagee, he was bound to accept 
the plaintiff’s accounts unless there 
was something in the judgment or 
decree to the contiary. 


[Per DANIELS, . ].—Where, in 
cases which have been disposed of 
by the trial court on the merits, the 
lower appellate court considers that 
it ought to have a finding on some 
issue which the trial.court has not 
decided, it can always 1emit issues 
under Order 41, rule 25, but it is 
not legitimate for an appellate court 
to send back the case from its file 
merely because it differs radically 
from the conclusion of the court 
below ọn the facts or because it 
considers that the discussion of the 
evidence in the trial court’s Judg- 
ment is inadequate. ] 


LAKHAN, SINGH v. 
RAM G T 


BABU 





— Order 41, 
rule 27 — Fresh evidence — Subse 
guently discovered by appellant— Not 
known before—Lower appellate couvt 
—Application for admission of the 
curdence—When*Court fatled to exer- 
cise discretion. 


Where the appellant was not 
aware of the existence of some 
evidence at the time when the case 
was disposed of by the first court 
and he discovered some new evi- 
dence subsequently and pieferred 
an- appeal, 44d, that it was open 
to him to apply to the appellate 
court to admit the additional evi- 
dence either under the general priu- 
ciples of law or under the specific 
provisions of Order 41, rale 27 of 
the Civil Procedure Codé. 


Where the Lower Appellate 
Court, before whom an application 
for admitting such fresh evidence 
was ‘wade, refused to entertain it 
on the ground that the point had 
not been raised in the first court 
and that if fresh evidence were 
admitted the whole cAse would have 
to be re-opened, Ae/d, that the 
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its discretion and a second appeal 
was competent. 


BADRI DAS v. HOSHIAR SINGH 








— Order 47, 
rule 73—Sutt for account of profits 
by one co-sharer against others—Sutt 
decreed against one defendani and 
dismissed against. other Appeal 
by unsuccessful defendant agatnst 
plaints f—Other defendants not 
impleaded in appeal—Appellate court 
finding those other defendants liable 
—Whether decree can be passed 
against them. 


In a suit by a plaintiff co-sharer 
against other co-sharers, namely 4’ 
and D, for account of profits, the 
lower courts passed a decree against 
Rand dismissed the suit against 
D. On second appeal by the wun- 
successful defendant A, the High 
Court found that A was only par- 
tially liable and JZ, against whom 
the suit had been dismissed, was 
the person liable to pay the plaint- 
iff, but imasmuch as D was nota 
party to the second appeal, a learn- 
ed Judge of the High Court held 
that no decree could be passed 
against D. 


Ona Letters Patent appeal by 
the plaintif in which D had also 
been impleaded as a respondent, 
held, that the provisions of Order 
41, rule 33 applied to the case and 
a decree could be passed against D 

KANJI MALL v. DURGA PRASAD 


Order 43, 
rule uw (w)—Appeal from order 
granting review of pudgnient—Righ 
of, limited by Order 47, rule 7a 
Order also permitting party to adduce 
evidence ona point never ratsed at 
the trial—ll legality of. 


The Subordinate Judge passed 
an orde1 granting a review of judg- 
ment on the ground that it was 
not within the power of the defend- 
ant, in spite of due diligence, to 
produce # the trial court the new 
and important evidence, discovered 
subsequently, consisting of a certifi- 
ed copy-"cf asale-deed alleged to 
relate to the land in suit. In an 
appeal from this order, it was con- 
tended that ıt was not clear on the 
face of the sale-deed that it related 
tothe landin suit The Subordinate 
Judge considered prima face that 
R did appear to refer to this land 
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but recognizing that it was not fair 
to decide the point as an appellate 
court without giving the other side 
an opportunity.to rebut the evi- 
dence, he passed the order referred 


to. Held, that, under the circums- 
tances, it was a proper order to 
pass. D 


Where in his order admitting the 
review, the Judge permitted the 
defendant to adduce evidence on a 
point which was not raised at the 
trial, Ae/d, that for this there was 
no justification 


Thé right of appeal conferred by 
Order 43, ruje 1 (w) is not an 
unlimited right but is subject to 
the conditions of Order 47, rule 7. 


- MADHORI SARAN v. FPARBATI 


— Ordr f), 
rules 1 and a—Interpretation of. 

See Mortgage wie 
0dr 47, 
rules 1 and 7—Rtight to apply foi 
revictu—-Consent decree. 

See Civil Procedure Code, sec- 
tion 151 and Order 47, rules 1 
and 7 si T ‘ 

Order 47, 
rule 7--Appeal from order granting 
review of fudgment— Right of, lti- 
talion of N 


See Civil Procede Code, Order 
43, rule 1 (w) as 





e—a 


Order 47, 
rule 7—Appeal— Order admitting 
renew of pndgment— Ground of. 


An*appeal against an order grant- 
"Ing an application for review of 
judgment must be supported on the 
one or othe: of the grounds set 
forth in Orde: 47, rule 7 of the 
Code of Civil Procedure. 


Where the lower court, being 
satisfied that the plaintiff was pre- 
vented from complying exactly with 
the terms of a decree as originally 
passed, by a cause outside his 
control, granted a review of judg- 
ment whereby the original decree 
was modified, Ae/d, that the court 
acted within jurisdiction and in the 
exercise of its powers of review 
under section 114 and Order 47 of 
the Code of Civil Procedure. 


NARAIN DAS v, CHIRANJI LAL 
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Companies’ Act, sections 156 
and 158— Company tn liguidation— 
Debtors of —Whether can be regarded 
as contributartes. ° 


Mere debtors of a company in 
liquidation cannot be brought on 
the list of contrıbutaries. (Sections 
156 and 158 of the Companies’ 
Act explained.) 


A debtor of a company is liable 
to pay at all times irrespective of 
the fact whether the Company is a 
going concern or has gone into 
liquidation But it cannot be said 
that a debtor ıs liable to contribute 
to the assets of the Company in 
the event of its being wound up. 


LAKSHMI FLOUR MILLS CO., 
LD,—IN THE MATTER OF 


Compromise~ Entered on behalf 
of munor—When amounting toa 
nullity— Civi Procedure Code, Order 
372, rule 7— Provisions of. 


Where plaintifl’s suit, brought 
on behalf of herself and as guai dian 
of her minor son, was compromis- 
ed during plaintiff’s absence from 
Court, by her father, who was look- 
ing after the case as plaintiff's 
pairokar, and the court recorded 
this compromise and Peaca de- 
cree in terms of it but, on appeal, 
the District Judge, finding that it 
was not clear whether plaintiff’s 
father had authority to enter into 
the cSmpronise or that the com- 
promise was for the benefit of the 
minor, remanded the fase to the 
fist court. - 


8 
Meld, that so fai as the minot 
was concerned, the compromise 
could not be forced on himas the 
guardian did not want it and as it 
was entered into without the leave 
of the court. 


The mere fact that ile decree 
had been passed in terms of the 
compromise did not necessarily 
justify an inference that the Court 
granted leave or that it was satis- 

that the compromise was for 
the benefit of the minor. 

Held, further, that as regards the 
plaintiff, the case had been rightly 
remanded and if it was found that 
neither her father nor the vaki 
had any authority to compromise 
on her behalf, then the case, so far 
ae she wag concerned, should be 
tried on the merits. 

GULAB DEI v. VAISH MOTOR 
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Confession—Sudsey uently retract- 
cd— When may be discarded—Neces- 


sary conditions, 


fw 


See Evidence Att, Section 24 


Contract—Offer of a reward on 
pe formance of a condition—FPerfor- 
mance of condition constitutes accept- 
ance— Advertisement offering reward 
for discovery of a missing boy— 
Binding contract, when. 


A boy of 13.01 14 years having 
run away from his home, his father 
eventually issued a hand-bill offer- 
ing a reward in these terms :— 
tt Anybody who finds trace of the 
boy and brings him home, he will 
get Rs. 500.” The plaintiff happen- 
ed to discover the missing lad ata 
@dharanishala, and he promptly took 
him to the Police Station where he 
made a report and sent a telegram 
to the boy's father saying that he 
had found his son Ae/d, that the 
plaintiff substantially performed the 
condition of the said hand-bill and 
was, therefore, entitled to the re- 
ward. 


eld, further, that the hand-bill 
was an offer open to the whole 
world and capable of acceptance by 
any persor who fulfilled the condi- 
tion.. 


HAR BHAJAN LAL v. IAR 
GHARAN LAL 
Contract Act, Sectzon 19A, ad. 


3— Provtstions of—Agreement— Un- 
due infiuence—eoturt entitled to im- 
pose termis without consent of parties 
—Appeal—Aigh ConA, authority of, 
fo allow the point to be ratsed, 


In a suit for recovery of a half 
share in certain property, based on 
an agreement entered into between 
parties by which the plaintiff who 
financed the litigation for obtaining 
a certain property was to get a half 
share in that property in the event 
of ultimate success, the lower courts 
dismissed the suit on the findings 
that the plaintiff was in a position 
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655 


to dominate the will of the defend- —_ 


ant and that there was so gooda 
chance of “obtaining the property 
that there was little risk in finan- 
cing *the litigation. The District 
Judge had, however, suggested that 
the plaintiff be given a certain 
amount in consideration of the 
amount spent by Alm, but this 
suggestion had been rejected by the 
plaintiff. 


r 
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Contract Act—(concld.) 


In Second Appeal, e/a, that the 
District Judge was under the second 
clause of section IyA of the Con- 
tract Act entitled, without the con- 
sent of the parties, to impose terms 
on the defendant, and allow such 
sum to the plaintiff as he thought 
proper 

SUNDAR RAI 


v. SURAJ BALI 
RAI Beg i 


Paa 





Seclion ag—Pre 
empuon—Preferential righi—Acqur 
sition before decree passed with a 
view to defeat ‘claim for pre-emption 
—Gift—Proprietary rights of donor 
transferreda—Validity of— Transfer 
of Property Act, section 53 and U. 
P. Tenancy Act (TI of gor), sec- 
tion 20—Inapplicabslrty of. 


If during the pendency of a suit 
for pre-emption the defendant- 
vendee acquired an interest in the 
village in which the disputed pro- 
perty was situated so as to entitle 
him to resist the claim of the 
plaintiff, 4e/d, that the object of the 
acquisition being not to defeat 
the law of pre-emption but to ac- 
quire a preferential 1ight, such an 
acquisition was not forbidden by 
section 23 of the Indian Contract 
Act. 


Where a deed of gift effected by 
a co-sharer purported to transfer 
the equity of redemption held by 
the donor in the property gifted 
and the plaintiff, though a co-sharer 
of the village, was neither a cre- 
ditor of the donor nor co-owner of 
the property transferred, Ae/d, that 
the gift was valid and did not offend 
against the provisions of section 53 
of the Transfer of Property, Act 
or section 20 of the U. P. Tenancy 
Act (II of rgor). 


KUNWAR NIHAL SINGH vr. 
CHANDA KUNWAR ... ee 


— —~—-—_ — Sections 31, 32 
and 33—J‘ Condition precedent” — 
Agreement by a firm intha Company 
— Terns of, whether amounting to. 

‘ See Indian Companies Act (VII 
of 1913) .. ih. a a 
Contributaries— Whether debtors 


of Company in liquidation can be 
regarded as. 


See Companies’ Act, sections 156 
and 158 Sti. 
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Co-operative Societies Act of 
"1912, section 43— Rules under, rule 
20— Provisions of—Dirpute relating- 
to election of Directors -of a Co-ope- 
rative Bank—Suit filed in Cral 
Court— Whether maintainable 


, Any dispute about the election 
of the officers of a co-operative 
society must be referied to the 
Registrar of Co operative Societies. 


_ No suit is, therefore, maintainable 


in a Civil Court for declaration that 
the defendants’ election aa Direc- 
tors of a society is not legal. 


GOPI NATH v., RAM NATH Mi 


Coowners— Exclusive user of 
part of joint lands by one co-sharer 
— Does not amount to ouster— Co- 
sharer cannot acquire adverse or 
occupancy rights by such possession 
— Express decsston of an tssue by the 
court motincorporated in the decree— 
Operates as res judicata. 


. Where lands in India are held in 
common by co-sharers, each co- 
sharer is entitled to cultivate in his 
own interests in a proper and hus- 
bandlike manner any part of the 
lands which is not being cultivated 
by another of his co-sharers, but he 
is liable to pay to his co-sharers 
compensation in respect of such ex- 
clusive use of the lands. Such an 
exclusive use of lands held in com- 
mon by a co-sharer is not an ouster 
of his co-sharers from their pro- 
prietary right as co-sharets in the 
lands. When cosharers cannot 
agree as to how any lands held by 
them in common may be used, the 
remedy of any co-sharer who objects 
to the exclusive use by another co- 
sharer_ of lands held in common is 
to obtain a partition of the lands. 
No co-sharer can, aS against his 
co-sharers; obtain any ;ofe right, 
or rights of permanent occupancy, 
in the lands held in common, nor 


can be create by letting the lands- 


to cultivators as his tenants any 
right of occupancy of the lands in 
then. 


e 

Ina suit for partition in 1902 
the defendants cosharers pleaded 
that the suit was time-barred by 
Article 142 of the Limitation Act 
and that the defendants had an 
occupancy right inthe land. Ina 
former suit for partition the plaint- 
iffs bad been decreed possession 


and it had been formally delivered _ 


to them under section 264 of the 
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Co-owners—(concld.) , 


Civil Procedure Code (Act XIV of 
1882) though without ouster of the 
defendants who were cultivating. In 
that suit an issue was raised whe- 
ther the defendants had occupancy 
rights) The trial Judge deciéed 
possession without dealing with that 
issue but in the High Court the 
defendants had again raised that 
issue in their grounds of appeal 
and the High Court had considered 
it fully in its judgment and decided 
ıt against them though that decision 
did not actually form part of the 
decree. Held, by the Privy Council, 
that the decision on the question 
of the occupancy rights was res 
judicata, Further, that the defend- 
ants as co-sharers could not' acquire 
the occupancy rights which they 
claimed and that the plaintiffs were 
entitled to a decree’ for partition, 
and, further, that the decree should 
provide for the defendants paying 
compensation and not mesne profits 
ın respect of the jands of which 
they had had exclusive use 


MIDNAPUR ZAMINDARY CO 
LD. v. NARESH NARAYAN Roy .. 
e 





—~—— Ouster— What does not 
amount to—Exclussve user of part 
of joint lands by one co-sharer. 


See Co-owners Sa 


“Court”? — Jwterpretation and 
scope of the expression. » 


See Criminal procedure Code, 
gections 195 and 476 ., ue 


Court-fees Act, section 5 and 
Sch. I, Art. rand section 7, cl. (9) 


[A. L. J. 


R. 


956 


— Surt for foreclosure of morigage, 


dismissal of — Appeal — Subject- 
malier unaltered —Ad valorem court- 
fee chargeable on value of appeal. 


Plaintitt’s suit for foreclosure of. 


a mortgage, valued at Rs. 7,525-60, 
having been wholly dismissed by 


court below ona question: of - 


principle, he preferred an appeal 
to the High Court valuing,it at 
Rs. 7,525-6-6 but paying the same 
court-fee of Rs. 38-4-0- on the prin- 
cipal spm filed in the court below. 


Held, that the plaintiff was liable 
to pay an ad valorem court-fee on 
the value of the sybject-matter df 
the appeal. 7 : 


RRAG v. BHAGWAN ‘DIN 
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— Section 7, stib-sec- 
tron 4, cl. (£)—Sust for dissolution 
of partnership— Valuation by defend- 
ant in appeal — Subject-matler in 
sutt and appeal tdentical—Defena- 
ants right to ptve own valuation-— 
Contract Act— Partnership, when not 
to be treated as dissolved. 


Plaintiff’s suit for dissolution of 
partnership, valued at Rs. 4,500, 
was dismissed by the trial court on 
the ground that it was barred by 
limitation. In his appeal, the plaint- 
iff again valued his appeal at 
Rs. 4,500. The Lower Appellate 
Court, holding that the suit was not 
barred by limitation, passed a pre- 
liminary decree for accounts. There- 
upon the defendant preferred the 
present appeal to the High Court 
against the whole decree of the 
lower appellate court and valued his 
appeal not at Rs. 4,500, but at 
Re. 550 and paid court-fee thereon 
Ona preliminary objection raised 
by the plaintiff-respondent that the 
valuation of the appeal should be 
Rs. 4,500, Ae/d, that the valuation 
made by the defendant could not be 
challenged and that accordingly there 
was no deficiency in the amount of 
the court-fee paid. (Section 7, sub- 
section 4, cl. (/) of the Court-fees 
Ast, construed.) 


Held, further, in- accordance wit} 
' the uniform practice of all High 
Courts, that the principles con- 
tained in section 7 of chapter III, 
Court-fees Act (VII gf [8%o), are 
applicable also to appeals before 
the High Courts. [The various 
amendments of the Court-fees Act 
and those of the Civil Procedure 
Code, compared and the defects in 
the former, pginted out J 


In cases where the valuation has 
of a necessity to be arbitrary and 
tentative, the person who hag to 
present a petition of plaint or ap- 
peal and who 1s called upon to pay 
the necessary court feese will have 
to fixthe valuation, and unless the 
court is of opinion that the valua- 
tion has been pat down fraudulently, 
it will be difficult not to accept the 
valuation so made. š 

Tt is a sound rule of interpreta- 
tion that fiscal enactments should 
he comstrued strictly against the 
Government. ° 

There is no provision in law for 


a dissplution of .the partnership. e 


being brought about merely by one 
L 
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partner neglecting to do anything 
further towards the carrying on of 
the objects of the partnership. 

CHUNNI LAL v. SHEO CHARAN 
LAL LALMAN .. 











- Section 7 

(LP) (e)—Suit filed on behalf of 
diety plaintif — Reliefs sought, a de- 
claration and an injunction restrain- 
ing defendant from interfering with 
management of property—Whethes 
claim one fora declaratory decree 
with consequential relief—Payment 
of cuourt-fees—Deternination of— 
Suits Valuation Act (No. VII of 
1887), section 8, provisions of. 

Ina suit brought on behalf of 
the deity-plaintiff the principal re- 
liefs sought were: (1) “that it 
may be held that defendant has no 
power to supervise and manage the 
properties of the plainiiffs Nos. I 
and 2, and it may be declared that 
the plaintiff No. 3 is the lawfal 
manager of plaintitfs Nos. 1 and 2, 
(2) the defendants be restrained 
by means of a perpetual injunction 
from supervising and managing the 
property of plaintiffs Nos. 1 and 
2 and from entering the property 
of the plaintiffs’, Ac/d, that the 
claim was one for a declaratory 
decree with consequential relief 
under section 7 (IV) (c) of the 
Couit-fees Act No. VII of 1870, 
the injanction piayed for being the 
consequential relief, and the court- 
fee should be paid ad valorem on 
the amount which is specified for 
“purposes of jurisdiction. 

[Suits Valuation Act (No. VII 
of 1887), section.8, referred to.] 

The valuation tor purposes oœ 
court-fees is to be determined first 
and that for purposes of jurisdiction 
mast follow on the same; but the 
plaintitf ın a suit in which conse- 
quential relief ie prayed cannot at 
one and the same time obtain? the 
services of the highest possible 
tribuna] for the determination of 


es | his claim and evade the payment of 


ad valorem court-fees. If for pur- 
poses of jurisdiction he sets a high 
value on the relief by way of 
declaration and a merely nominal 
value on the relief by way of in- 
junction, it is doing him no injustice 
to hold that the “relief sought ” 
on which the court-fee must he 
levied, is the sum-total of the two 
reliefs, 

MANNI LAL v. RADHEY Go- 
PALJI es . 
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Criminal Procedure Code— 
Charge, alteration of by appellate 
court— When tllegal—Test of tlle 
gality : 

A charge cannot be so aliered by 
an appellate court as to make it 
necessary for an accused fo meet 
an absolutely different case from 
that with which he is charged in 
the court of the committing Magis- 
trate, 

MULA v EMPEROR T 

—— c Proceedings 
of the Magistrates— Legality of— 
Complaint under sections 3532 and 
323, Indian Penal Code—Accused 
absent on date fixed for jfudgnient— 
Complainant ordered to file process-fee 
to secure attendance of the accused 
—Complatnant's failure to deposit 
process-fee— Dismissal of case for de 
fault tn prosecution and acquittal of 
accused—Illegaistty of proceedings. 


Where on the conclusion of the 
hearing of a case under sections 323 
and 352 of the Indian Penal Code, 
the Bench Magistrates directed the 
accused to, be present ona certain 
date fixed for Sjudgment and the 
accused having absented hiniself on 
the said date, the Bench Magis- 
trates ordered the complainant to 
file a process fee to secure the 
attendance of the accused on a 
subsequent date, and on the com- 
plainant’s fatlure to deposit such 
process-fee, dismissed the case for 
default of prosecution and acquitted 
the accused, eld, that the Magis- 
trates’ proceedings subsequent to 
the order fixing a date foi pronourc- 
ing jadgment -were entirely illegal 
and their order on the complainant 
was without jurisdiction. 

BHIMMI v PERSHADI 

Sections 96 
and i5—Maertstrates powers un- 
der, r 

See Arms Act* (XI of 
sections 19(/), 25, 30 





1878), 


— Sectiovm 100 
— Provisions of — Parties on bad 
terms — Assanli—No breach of peace 
— When accusel cannot be bound 
own. 


Under section 106 of the Code 
of Criminal Procedure an order 
binding over an accused person can 
-~ only be passed wher in a case of 
causing simple huit or assault a 
breach of the peace is involved, 
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No hard and fast rules can be laid 
down, but in the absence of-a find- 
ing tbat an assault, which took 
place, involved breach of the peace 
or public tranquillity, a Magistrate 
cannot merely on the ground that 
the parties were on bad terms hind 
the accused down. 


“ MUHAMMAD RAHIM v. 
PEROR 


Criminal Code— 


EM- 


— MSec 107 
— Breach of peace, posnbility of-— 
Assumption—When not justifed— 
Order for providing surelies— Iie- 
gality of—Magistrate using- bmow- 
ledge of one case to govern judgment 


tn another—Accused not same in 
both cases—Irregutarity. 
Where a Magistrate trying a 


security case as well as an assault 
case used his knowledge of the one 
to govern his judgment in the other 
and it was found that all the accus- 


10§3 


ed were nol the same in both cases, - 


held, that the judgment was wholly 
irrelevant and irregular. 


Where there were old standing 
feuds between two parties Which in 
the course of events had come to 
ahead by a very serious and heavy 
litigation and the Magistrate finding 
no evidence against the masters 
dischawged them but assuming 
a possibility of breach of peace 
ordered their servantsæo provide 
sureties with, the result that the 
masters had no alMfernative except, 
on the one hand, to lose their ser- 
vants by refusing to give sureties 
so that the men would have to go 
to jail, or being bound hand and 
foot by very onerous securities for 
the conduct ot men who might leave 
their masters the next day and 
pursue at the instigation of the 


other side a consistent course of., 


legalized blackmail] upon their for- 

me: masters, Ae/d, that the Magis- 
’s order waa illegal anc without 

jarisdiction. - 


DIN DAYAL v. EMPEROR 


— secto 1i 
—AA røber by habit— Offence, nature 
of—Penalty—Habitually committing 
dacoity — Indian Penal Code, sec- 
tion goo—A pplicabslgty of. a 


A man may be by habit a robber 
ande go long as he ig not charg 
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Criminal Procedure Code— 
(contd. ) 


ed with a definite act of robbery, 
he may be bound* over under sec- 
tion 110 of the Criminal Procedure 
Code. But when it is said that he, 
along with several others, habi- 
tually commits robbery, the man 
becomes at once a member of the 
gang of dacoits and, therefore, conr 
mits a definite and specific offence 
punishable under section 400 of the 
Indian Penal Code and cannot be 
bound over unde: the preventive 
sections. 


RAM PRASAD v. EMPEROR 





— —— — Sections 110 
and 112— Proceedings under—Evi- 
dence indicating the commession of 
substantive ofence—Adnussibility of 
—Whethircan form basts of order 
under section 112 and finding unde 
section 118, 





The applicant was bound dowa 
and ordered to give security unde 
section tro of the Cuiiminal Pro- 
cedure Code. The notice which was 
served on him under section 112 was 
to the effect that he was a member 
of a commdh gang of dacoits, that 
he was a dacoit, house-breaker and 
thief by habit, and that he along 
with others jointly used to commit 
offences. This order was affirmed 
by the Sessions Judge on appea? 
who further found that apart from 
the positive evidence on the charges 
mentioned in the notice, there was 
general evidence on fhe record of 
the applicant being a habitual robber 
and that bad characters assembled 
at his house. 


Held, that the notice issued under 
section I12 not in the terms 
laid down under section tro of the 
Criminal Procedure Code, and that 
evidence to the effect that bad 
_characters assembled at the appli- 
cant’s house was absolutely irre- 
levant unless it was fopnd to be 
evidence that the had characters 
were robbers or that the assembly 
was for the purpose of robbery, 
and not, e.g., merely for the purpose 
of gafhbling, and such evidence mus 
be eliminated entirely from’ the 
notice and from the findings of the 
Magistrate and the Judge. 


Held, further that after making 
these eliminations, the only charge 
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Criminal Procedure Code— 
(contd.) 


which remained on the’ notice con- 
sisted of the applicant being a 
habitual thief and robber, and on 
this charge there was ample evi- 
dence on which the courts could come 
to the opinion that the applicant 
was a habitual robber and thief. 


Held, further, that it was impos- 
sible to accept the proposition 
that the evidence going to show that 
a substantive offence had been com 
mitted or which might form the 
basis of a charge of a substantive 
offence, is necessarily to be exclud- 
ed in proceedings under section I1o 
and cannot form the basis of an 
order under section 112 and a find- 
ing under section 118 of the Code 
of Criminal Procedure. The fact 
that the applicant had been ac 
quitted intwo of the cases put in 
evidence against him would not 
entitle him to have all evidence ex- 
cluded of the incident which formed 
the subject of hig trial, and there 
was no reason why the incident 
should not be put in evidence for 
whatever value it may be worth. 


BUDHAN v. EMPEROR ee 


—— 


Section 133 
—IJnshal order— When may be modit- 
fied—Order not to be set aside with- 
out ordering fresh enquiry. 


An order initially made under 
section 133 of the Criminal Pro- 
cedure Code, may be modified and 
the modified order may be allowed 
to stand, ° 


Where, on acomplaint made by 
a private person that one J had 
constructed a platform on a public 
thoroughfare and had thereby obs- 
tructed {t, the Magistrate issued a 
notice on J to show cause why the 
platform should not be removed, 
took evidence and took into con- 
sideration® the report made by a 
certain Deputy Magistrate and or- 
dered that such portion of the 
platform as might be obstructing 
the highway be removed, 4e/d, that 
the initial order was perfectly good 
but the final order being vague, the 
case could be sent back for fresh 
enquiry. 


e JHAU LAL v. EMPEROR si 
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——_ — — — Section 199 
—Prousions of— Denial of the ex- 
rstence of public right—Ti1al by 
Lower Court— When defective— Tak- 
ing curdence from complainant under 
section 137 of the Code. 


Where ina dispute relating: to 
the closing of an old drain and the 
opening of a new one, ıt was denied 
that the drain was a public one, 
the Lower Court, instead of 
proceeding under section 139 (A) 
of the new Criminal Procedure 
Code, at once took evidence under 
section 137 of the Cuiiminal Pro- 
cedure Code from the complainant, 
hkeld, that the trial by the Lower 
Court was defective and wrong in 
the point of procedure. 


RAGHUNATH UPADHIA v., EM- 
PEROR i ee ee ve 








—_—_———— Section 145 
—Well used by Aindus—Possession 
—- Decision of question necessary— 
Order of attachment bad. 


On a complaint made on behalf 
of certain Mohammedans that the 
Hindus had been so using a certain 
well as to make it impossible for 
the former to use the same, the 
Magistrate started a case, under 
section 14§ of the Criminal Proce 
dure Cdde, against some Hindus 
and some Mohammedans, and ulti- 
mately, not being satisfied as to the 
exclusive possession of either party 
ordered the well to be attached 
under section 146 of the Criminal 
Procedure Code. 


Aelg, that the real question for 
decision before the Magistrate was 
whether the Mohammedans also had 
aright to use the well and, there- 
fore, there was no justification for 
preventing the Hindus from using 
the same. 


NANHE 
RAHMAN ee 


MAL wv. JAMIL-UR- 





————— Sectton® 154 
— Statement by wiiness during investi- 
gition—Whether first report 











Section (6g 
— Statements under, Aow to he record- 
ed— Recording magistrates, functions 
of —Procedure, irregularity of. 


It would be going too far to say 
that a Magistrate recoiding a state- 
ment or confession under section 164 


187 
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Criminal Procedure Code— 
- (contd.) 


cannot and should not ask a single 
question of the deponent. But it ig 
equally certain that his position, 
when recording such statement or 
confession, is merely that of a 
Recording Mugistrate, and that he 
is in no sense enquiring into the 
case, and that he is in no sense an 
Investigating Officer. 


Where, in a muider case, the 
Magistrate, while recording a state- 
ment made by one of the accused, 
under section 164, satisfied himself 
that the statement was of a voluntary 
nature but when the accused was 
about to finish his story, the Magis- 
trate started putting to him a very 
large number of questions, in a lead- 
ing form which were not prompted 
by any wish to clear up an ambiguity 
but were based ona knowledge of 
the statement which the deponent 
might be expected to make, obtained 
from some record given to’ the 
Magistrate or from information 
supplied to him, and the, Magistrate 
failed to record every question that 
he asked, Ae/d, that the Magistrate 
had committed irregularities which, 
under other circumstances, might 
very well have been of vital impor- 
tance, but inasmuch as in the pre- 
sent case, the deponent had given 
evidence on oath and his confession 
was really only of importance as 
corroborating o1 contradicting that 
evidence given in court, the con- 
fassion need notgbe rejected on 
account of the said irregularities. 


HASAN ALI v. KING-EMPEROR 


Section 105 
—'General powers of search under— 
How far effected by section ae of the 
Arms Act. 

See Arms Act (XI of LEE); Sec- 
tions 19 (f), 25,30 .. 


Section oe 
—Search by Police Officer—-Trregu- 
darits’s and acing tn excess of 

rity, effect *of—Maltreatment of 
woman and assanlt—Right of self- 
defence— Indian Penal Code, sec- 
tron 99, when tnapplicable, 


On ebeigg falsely informed that 
certain stolen property was in the 
posession of one /, the Sub-Ins- 
pector, without recording any order 
in writing and giving his reasons 
under section 165 nor taking any 
witwesses with him, proceeded, 
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(contd.) 


accompanied by a,constable, to P’s 
house with the object of making a 
search. On his arrival, he demanded 
the said property from /’s wife. 
She repudiated all knowledge of it 
and told the Sub Inspector that her 
husband would be back shortly. 
The SubInspector, however, de- 
clined to wait for /’s return though 
he had complete command of the 
Situation, but began to threaten the 
woman with acane and laid hands 
on her. On her cries, accused (/’s 
cousin) ran to her help empty-handed 
and protested against the treatment 
he saw being meted out to his sister- 
in-law. An altercation ensued and 
ultimately, the accused on being 
assaulted by the Sub-Inspector and 
the constable, snatched the danda 
from the latter and struck two blows 
on the forehead of the Sub-Ins- 
pector which proved fatal. 


Held, that the accused had a right 
of self-defence against the dual 
assault on his person ‘That right 
under section ror extended to volun- 
tarily causing grievous hurt. Sec- 
tion 99 did®ot interfere with this 
right of self-defence inasmuch as 
the conduct of the SulyIns pector at 
the time was not in good faith. 
There being no evidence as to the 
size or character of the danda, 
could not be assumed that it was a 
very heavy oe. The accused, 
therefore, could not be said to have 
voluntarily caused dath and was 
entitled to an acquittal 


EMPEROR v, PARAM SUKH 





—— Section 190 
—Complatnt filed by Election Com- 
misstoners— When entertatnadle. 


See Election Commissioners 





—— Section 195 
—Prosecution for perjury— No sanc- 
liton by court—No application by 
public servant—Act XV. T57 of 1923 
—A mending section 195, Criminal 
Procedure Code. 


Nocourt can take cognisance of 
an offence of perjury except on the 
complaint of a public servant and 
such complaint should be produced 
in writing on the daée of the pro 
secution. 


AMERAJ SINGH v. EMPEROR ee 
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Sections 195 
and 476—Interpretation of—LExpres- 
sion ‘court —-Scope of—Party to a 
broceeling—Charged with an offence 
tm respect of document already pro- 
duced in evtdence— Private complaint 
— When mot entertatnable by any 
couri. 


One AL filed a-complaint under 
section 404 of the Penal Code be- 
fore the City Magistrate against 
one BD for recovery of certain 
articles said to have been bequeath- 
ed to the complainant by a de- 
ceased lady through a registered will. 
AL produced the actual will before 
the Court and led evidence to prove 
it but before the final hearing, he 
instituted a civil suit on the strength 
of the said will and ultimately with- 
drew his complaint. As a result 
BD was discharged. Later on 2D 
filed a complaint under section 467 
of the Penal Code against AZ alleg- 
ing that as the disputed will was a 
forgery, AZ was guilty of an offence 
under section 463. Ona reference 
by the Sessions Judge recommending 
that SD's case be stayed till the 
ciyil suit was finally disposed of, 
held, that the proceedings started 
by SD in the conrt of the first class 
Magistrate ona private complaint 
made by him were illegal and ought 
to be quashed. 


No court can take cognizance of 
an offence alleged to have been 
committed by a party to any 
court in respect of a document 
produced or given in evidence in 
proceedings except on the complaing 
in writing of such court or of some 
other court to which such conrt is 
subordinate. 


KANHAIYA LAL v. BHAGWAN DAS 956 





———— Section 203 
— Complaint against accused dismiss- 
ed under—Further enguiry without 
notice. 


See Criminal Procedure Code (V 
of 1898), section 436 ss 


———— Sections 227 
and 237—Prouistons of — Accused 
charged with offence under section 34 
of the Police Act—Found not guilty 
by the Magistrate—Accused subse- 
guently convicted under section 279 
of the Penal Code without being 
informed of the ofence— Trial, ille- 








gality of— Intention of Legislature. 
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Where the Magistrate, finding 
that the facts proved did not cons- 
titute an offence under section 34 
of the Police Act, with which the 
accused was originally charged, con- 
victed him under section 279 of the 
Indian Penal Code without telling 
him anything about the offence 
for which he was to be tried, 4ed, 
that the finding of the Magistrate 
that the accused was not gullity of 
an offence under section 34 neces- 
sarily and logically meant that 
- the accused could not be convicted 
of an offence under section 279 of 
the Indian Penal Code. 


Held, further, that an accused is 
certainly entitled to know what 
offence he has to answer and sec- 
tions 237 and 227, Criminal Pro- 
cedure Code, necessarily go to- 
gether, and it is not the intention 
of the Legislature to empower a 


court to convict an accused person ° 


of an offence of which he has not 
been told anything. 


DHUM SINGH v. EMPEROR 





—— — Section 235, 
clause (2)—Judgment tn Magis- 
trates own handwriting but without 
signature and late—Irregularity not 
afftcting merits of the case— Fighting 
at public place—Causing hurt to 
third party—Separate trials and 
convictions under sections 160 and 
323 respectively—Legality of. 

Where a Magistrate ina case 
under section 160 of the Indian 
Penal Code, gave his own hand- 
writing but forgot to sign and date 
it, Aeda, that it amounted to mere 
irregularity and did not affect the 
werits of the case, 


Two parties fought at a public 
place and in the course of the fight, 
the applicants caused hurt to certain 
persons, Two cases were started, 
one under section 160 of the Indian 
Penal Code at the instance o% the 
police, and the other at the com- 
plaint of private parties who receiv- 
ed injuries. The applicants were 
separately convicted as the iesult 
of the two trials. 


Held, that the conviction of the 
applicants under section 160 was no 
bar to their trial and conviction 
under -section 323 of the Indian 
Penal Code. (Criminal Procedure 
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Code, section 235, clause (2), not 
applied.) 


RAM SUKH v. EMPEROR 


—_ Section 237 
—Conviction for offence not charged 
— When legal. 


Under section 237 of the Criminal 
Procedure Code, a person might be 
convicted of an offence although 
there has been no charge in respect 
of it, if the offence is such as to 
establish the charge that might have 
been made, At atrial of five accus- 
ed persons on a charge of murder, 
the court held that two of the 
accused intended to kill the deceased 
and were guilty of murder. As 10 
the remaining three, the evidence 
was insufficient to prove their parti- 
cipation in the murder, hut they 
had removed the body and the coart 
convicted them of that offence. 
Held, by the Privy Council, that the 
convictions were legal. 


BEGU v. THE KING-EMPEROR .. 


TEREE ES (Vof 1898), 
sections 239, clause (a) and (d)— 
Alisjotnder of partres— Joint tr1al— 
Different offences committed by 
several persons—No common intent 
— Legality of. 











If several people are tried to- 
gether for committing different 
offences, all committed qa tbeir own 
accounts, they cannot be tried 
jointly. g 

While a festival was being cele- 
biated on a public road, the accused 
and some other persons, disregard- 
ing an agreement previously arrived 
at amongst certain members of the 
community, fired off fireworks at 
random thereby causing injury to 
passers-by. On a complaint brought 
before the District Magistrate, they 
were tried together and convicted 
under section 286 of the Penal 
Oms. eld, that the accused not 
having acted in the course of the 
game transaction, the joint trial 
was bad 


TUFAIL AHMAD v. EMPEROR ..® 





—_—e ee ee 


—— Section 253; 
clause (1) —Further enquiry, whe 


ther can be ordered an same facts. ° 


When a Magistrate after taking 
all *the evidence dismisses a com- 
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plaint being influenced by the fact false, frivolous or vexatious 
that acivi] suit is pending between accusations in any case which i» 


the parties, the Sessions Judge has 
power to order further enquiry. 


DAYA NAND v. EMPEROR oe 





—_——— (As amend- 
ed im 1923)—Section 250—Com- 
pensation — Order against cor- 
plainant, for payment of— When 
illegal 


— —— 


When a complaint had been filed 
against an accused person for 
offences some of which were triable 
exclusively by the Magistrate and 
some by the Sessions Court and the 
accused after trial, was discharged 
in respect of all the offences, Aeld, 
that an order for compensation 
against the complainant under 
section 250 could not be passed 
even if the discharge was under 
section 253, Criminal Procedure 
Code. 


It has to be borne in mind that 
the methods prescribed for an 
enquiry into cases triable by a 
court of session, the trial of sum- 
mons cases and warrant cases are 
distinct. 


HARIHAR DAT v. MAKSUD 
ALI . è ea ee 


© 
Seciton 250 


— Making false and fẸvolous report 
to police—Gase instituted on public 
report— Order directing complainant 
to pay compensation—When not 
illegal. 








If a person makes a report to the 
police which i? found by a Magis- 


trate to be false, frivolous or 
vexatious, the Magistrate can 
direct the complainant to pay 


compensation to the accused. 


20 
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Where the Magistrate in contin- «sP 


uation of his order directing the 
acquittal of the accused asked the 
complainant if he had any cause to 
show, and immediately thereafter 
passed the order for compensation, 
Aeld, that this was a continuation 
of the same order and that no 
objection could be ¿taken against 
such a proceeding on the ground of 
illegality. Now, as the law stands, 


compensation cane be awarded for ® 


4 


instituted upon complaint or upon 
information given to a police officer. 


JIRAJ SINGH v. BANSI Ss 


——_— Section gai 
(7)— Provisions of— Appeal through 
Mukhtar presented before jail appeals 
hard and- decided— Order rejecting 
jail appeals summarily in ignorance 
of the foriner—When Sesstons Judge 
not authorised to set asıide— High 
Courts revstonal purisdtctron. 


While jail appeals on behalf of 
four persons were pending in the 
court of the Sessions Judge of 
Bedaun, a petition of appeal on 
behalf of the same- persons was 
filed through a Mukhtar. The 
Sessions Judge being away on 
vacation at the time, the latter 
petition of appeal, which was 
accompanied by an application for 
bail, was placed before the Sessions 
Judge of Bareilly who was receiving 
urgent criminal applications relating 
to the Budaun Judgeship at that 
time. Owing to some delay in the 
post the Sessions Judge summarily 
rejected the jail appeals in ignorance 
that an appeal from a Mukhtar, 
in which counsel was to be heard, 
had been presented. Æeld, that 
the Sessions Judge has no power 
to set aside his own order dismis- 
sing the appeal but the High Court 
has power to do soin exercise of 
its revigional jurisdiction. 


2 
EMPEROR v. MEWA RAM oe 


= 


—— Sections 435 
and 561A—Proceedings before a 
Magistrate—High Court—Power to 
tnterfere at any stage. 


The High Court has power to 
interfere in revision at any stage 
of the proceedings before a Magis- 
trate. Ita charge was framed by 
the Magistrate where none should 
have been framed, it might be said 
without any violence to the language 
of the Code, that the proceeding of 
the Magistrate was irregular and 
that the High Court had power to 
interfere. 
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Criminal Procedure Code— 
(comtd.) 


— —— Sections 435- 
439—fevision from an order of 
acqutttal—fiigh Court not authorised 
to convert a finding of acquittal into 
one of convuiction—Interference, re 
mand of appeal for re-kearing— 
Indian Penal Code, section g15— 
Offence of cheating, what amounts 
to—Creditors fraudulently induced 
by customers just before closing of 
Civil Courts to grant them time to 
pay np—Removal of goods by cus- 
tomers from their skop— Escaping 
payment of just dues, customer's 
object—Credttors prevented from 
sething remedy in Civil Courts owing 
to closing for vacation— Whether 
offence made ott. 


. With a view to escape the pay- 
ment of just dues of their creditors, 
certain retail traders fraudulently 
induced the said creditors, just be- 
fore the closing of the Civil Courts 
for vacation, to grant them some 
time to pay up. Their object in 
gaining time was to remove the 
goods from their shop. The Civil 
Courts having closed within the 
time thus granted, the creditors 
were prevented from seeking any 
remedy in the Civil Courts. The 
creditors thereupon successfully 
brought a charge of cheating against 
the retail traders before the Magis- 
trate who convicted and sentenced 
them, but on appeal the Additional 
Sessions Judge set aside the con- 
viction and sentence and acquitted 
them holding at the same time that 
the appellants had _ fracdulently 
induced the complainants to give 
them some time but the fraud was 
inchoate and inconsequential. 


Held, on an application in revision 
to set aside the order of acquittal, 
that on the findings of the learned 
Additional Sessions Judge that time 
was obtained fraudulently, a con- 
viction ought to have followed. But 
having regard to the fact that the 
High Court was not authorised to 
convert a finding of acquittal into a 
finding of conviction, the Judgment 
of the Additional Sessions Judge 
was set aside and the appeal was 
remanded to the Sessions Judge 
with directions to be re-heard and 
disposed of according to law. 


RAMESHWAR v. GOBIND PRASAD 43% 
| 


Criminal Pr ocedure Code— 
(contd.) 


—— ——; Section 436 
—Application of—Amendment , effect 
of—Complatnt against accused dis 
missed under section 2093—Further 
enguiry— When notice not necessary 
—" Discharge”, what does not 
ainount lo. 

When no process was issued to 
the accused and he did not appear 
in Court and the complaint against 
him was dismissed summarily under 
section 203 of the Criminal Pro- 
cedure Code, A/Ae/d, that as the 
accused could not be said to have 
been ‘s discharged” within the 
meaning of section 436 of the new 
Code, it was not necessary to issue 
notice to the accused before order- 
ing further enquiry. 





The amendment in section 436 
has left thege rulings uutouched, for 
it is confined to the case of discharge 
only and does not apply to the dis- 
missal of acomplaint either under 
section 203 or section 204 of the 
Criminal Procedure Code. 


GAJRAJ SINGH v. EMPEROR .. 

ene Section £76 

— Appeal — Limitation — Coby of 

formal order, whether necessary— 

Time taken in obtaining copy of— 

drt. 154 and section 12, clause (2) 
of the Limitation Act—Benefit of. 


Where ina civil suit an applica- 
tion by the plaintiff under section 
476 of the Criminal Procedure Code 
was treated as @ separate mis- 
cellaneous civil case and a copy of 
the formal order was drawn up 
embodying the result of the judg- 
ment passed in the case and the 
plaintiff before presenting his appeal 
in the court of the Sessions Judge 
applied for and obtained a copy of 
such forma] order and filed it, be- 
yond 30 days from the date of such 
order, along with the memorandum 
of appeal, eld, that the appeal was 

ithin time and according to the 
ru f the High Court an appeal 
filed from a miscellaneous order of 
this kind on the civil side, at any 
rate, must be accompanied by a copy 
of the formal order and the time® 
taken iff obtaining its copy ought to 
be deducted under the piovisions of 
section 12, clause (2) of the Indian 
Limitation Act in tomputing the 
period of limitation. 





DaULAT RAM v. KANHAIYA LAL .297, 


X 


VOL. XXIII] a 


1099 





Pack. 


Criminal Procedure Code— 
(contd.) 





—— Section 476 
—Commissioners not a ervil court 
within meaning of. 

See Election Commissioners .. 

—— Section 470 
B—Appeal under—Appellate Court 
to seconsides entire maiter—Expies- 
ston “offence which appears to have 
been committed”, meaning of. 

The Legislature intended that the 
appellate court, in cases of appeals 
under section 476B of the Code of 
Criminal Procedure, should recon- 
sider the entire matter on the 
merits, and while allowing reason- 
able weight to the opinion of the 
Court below, should nevertheless 
reconsider the question of the pro- 
priety of the order appealed against 
upon a complete review of the entire 
facts. If the appellate court is not 
satisfied that a prima facie case has 
been made out, the order appealed 
against must be set aside. 





—— m 


The words ‘‘offence which appears 
to have been committed” used by 
the Legislature, mean that the facts 
before the court, unless 1rebutted, 
show that an offence has been 
committed. 

RAM CHARAN DAS v. EMPEROR 

a Section 517 
—Provistons of—Courts order to 
hand over property to complainant -æ 
Revision, tohen does not lie from. 


Where, in an embezzlement case, 
the trial court, being „satisfied that 
the applicant was in Possession of 
certain property in respect of woich 
the offence had been committed 
and to which the complainant 
claimed to be entitled, ordered the 
said property to be handed over to 
the complainar® under the provisions 
of section 517 of the Criminal 
Procedure Code and the applicant, 
subsequently, came up in civil 
revision to the High Court, /eld, 
that if any revision lay at all, it 











845 


515 


must be under section 439 of the qu 


Code of Criminal Procedure; but 
as the order of the court below 
was strictly justified by the terms 
of segtion 517, it was not open to 
attack in revision, nor could the 
High Court compel the complainant 
to retarn the pioperty to the court 
or to the applicant. , 


BANKEY LAL KAPOOR v. THE 
ALLAHABAD BANK, LD., MORADA- 
BAD afid KING-EMPEROR Sis 


bd 7 
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Criminal Procedure Code— 
(concld.) 


— m Section 526 
—A pplication for transfer—Magis- 
trate interesting himself in the case 
— Transfer proper. 


Where a Magistrate had interest- 
ed himself in a case pending before 
hım ın the way of obtaining a settle- 
ment by the parties, Ae/d, that it 
was to the interest of botn the 
parties and only fair to the Magis- 
trate himself that he should not 
hear the case. 


MUZAFFAR HUSAIN v. MUHAM- 
MAD YAQUB oe oe 











—— Section 528 
—SJurisdsction—Case transferred by 
District Magtstrate—Foiesh transfer 
ordered by Sub-Divistonal Mapts- 
trate, 


Where a Sub-Divisional Magis- 
trate ordered a transfer of certain 
cases to his own file after the 
District Magistrate had transferred 
them from one Magistiate to. an- 
other, eld, that the Sub-Divisional 
Magistrate’s order was nitra vires, 


SHEIKH MUHAMMAD AKBAR v. 
EMPEROR . aE 


Custom—Arght of tenants to sites 
in = Abadi— When eudence legally 
sufficient to establish tt—Srusrt for 
ejectment, 

See Landlord and tenant ‘' 

Decree— Execution of —Undtvid- 
ed share of pudgment-debtor—Attach 
ment of —Judgment-debtor's death— 
Attached property im the hands of 
Ars father. ° 


See Hindu Law 


Defamation— Suut for—Alleged 
Libel writen in good faith, ain dis- 
charge of public duty—P mile ge— 
When not actionable—Malice, in- 
ference of, when cannot be drawn. 


When the statement made does 
not in a$ way go beyond what the 
occasion warrants andis indeeda 
statement the truth of which can he 
inferred from the plaintiff's own 
allegations, no inference of malice 
can be drawn. 


A Municipal Board unanimously 
resolved that the plaintiff-res pond- 
ent should be removed from service. 
@n a technical objection raised by 


389 the Commissioner to their resolu- 
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Defamation—(contd.) 


tion, the majority of the Board, 
subsequently, went back on their 
previous opinion and recommended 
‘the reinstatement of the plaintiff. 
The four defendants-appellants; 
however, wrote a dissentient note 
which contained the following pas- 
sage :—(Plaintiff) *‘has earned a 
notoriety for quarrelsomeness, not 
only by assuming a defiant and in- 
sulting attitude before a full house 
towards a membei of the Board— 
which formed the subject-matter of 
the case against him—but also by 
resorting to similar acts while in 
service under his former employers, 
but rather had been at the root of 
much friction lately in evidence in 
the Board’s working.’ In a suit 
for defamation brought against the 
defendants, by the plaintiffs, on the 
basis of the foregoing passage, the 
Trial Court found that two out of 
the three statements in the alleged 
libel were fully justified. As to the 
‘third he found that there had been 
dissension in the Board and though 
there was no actual proof of it that 
the plaintiff was directly respon- 


‘ gible for it, it was generally believed 


r 


and believed in good faith by the 
defendants that the plaintif was 
responsible. He held, therefore, 
that the alleged libel was written 
ın good faith in the discharge of a 
public duty and was not actionable. 
The District Judge, however, 
reversed this decision on the 
following grounds .— 


(1) that, though there was no 
case against nor any proof of malice 
on the part of the and, 3rd and 4th 
defendants, they were liable because 
they signed the note jointly with 
the first defendant who was actuated 
by malice; (2) that the defendants 
were not entitled to make use of 
a letter of the former employer of 
the plaintiff which was placed on 
the personal file of the plaintiff in 
the records of the Board’s office 
and in which it was stated tha® the 
plaintiff had made reckless and 
unfounded allegations regarding the 
probity of a number of his fellow- 
officials; and (3) that the whole 
object of the dissentient note was 
to prevyentethe plaintiff from being 
reinstated. 


Held, upholding the decision of 
the Trial Court, (1) that if the 
three defendants were entitled to 
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Defamation—(conc/d.) 


claim privilege and acted without 
express malice, they edid not lose 
their right because the first defend- 
ant may have had other motivés; 


(2) tbat the defendants were not 
only entitled but were under a duty 
to look at the plaintiff's previous 
record as shown in the persona! 
file which might.be confidential as 
regards the general public but was 
part of the official records of the 
Board ; 


(3) that the occasion was a pri- 
vileged one and the language used 
by the defendants was, under the 
circumstances, not indicative of ac 
tual malice. 


PREM NARAIN v JAGDAMBA 
SAHAI ee ee ne 





— — What amounts to~ 
Abusive and vtilgar language, use 
of—Lx posing plaintiff to dishtke of 
voters— Language complained of 
uted deliberately to deter voters 
from giving their support atthe poll 
—Damages— Plaintif entitled to, 


The true test of the defamatory 
nature of any given language is its 
tendency to excite against the plaint- 
iff feelings of hatred, contempt, 
ridicuje, fear, dierlike or disesteem, 
regard being had to the time at, and 
the circumstances in ghich, such 
language was used so as to cause 
the plaintiff to hgve a reasonable 
apprehension that his reputation had 
been injured and to inflict upon him 
pain in consequence of such belief. 


Where abusive and vulgar langu- 
age’ was used publicly and deliber 
ately, with reference to thé plaintiff, 
who was a wealthy man of high 
social standing and who was seek- 
ing re election to the chairmanship 
of a municipality, in order to deter 
voters from voting in the plaintiff's 

r, and such ahnsive and vulgar 
language subjected the plaintiff to 
public humiliation and disgrace in 
the presence of the persons who 
bad come to vote for him, /e/d, that 
the Yanguage complained of was 
defamatory and actionable and that 
the plaintiff was entitled fo 
damages, ° 


HARAKH CHAND v. GANGA 
PRASAD RAI g . 


A: 
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Election Commissioners—/Pr- 
porting to act as Civil Court under 
section 476, Criminal Procedure Code 
— Not a Ciril Conmrt within meaning 
of—Orde passed without jurisdic- 
tron, validity of- —Sections 470A and 
47658, Code of Criminal Procedure— 
Appeal, whether hes—High Court, 
power of, to interfere— Crni! Pro- 
cedure Code, section 2g--Provisions 
of— When complaint filed by Election 
Commissioners entertatnable under 
section 190, Crinunal Procedure 
Code. ; 


Where certain election commis- 
sioners passed an order purporting 
to act as a Civil Court under sec- 
tion 476, Criminal Procedure Code, 
although in reality they were acting 
without jurisdiction, and an appeal 
was preferred from the said order, 
held, on a preliminary objection, 
that an appeal lay from the said 
order because an appeal would have 
lain if the commissioners had acted 
with jurisdiction. 


Held, further (1) that the elec- 
tion commissioners are not a ‘Civil 
Court’ within the meaning of sec- 
tion 476, Criminal Procedure Code, 
and theref@re they had no jurisdic- 
tion to proceed under that section. 
The complaint which they purported 
to make ander section 476 must be 
deemed to be one under section 195 
(1) (4) by a court in its wider 


--meaning exclading a ‘civil, revenue 


-~ 


or criminal cougt’. 
they would not be considered to be 
subordinate to the frincipal court 
of ordinary civil jurisdiction under 
sub-cl. (3). 


(2) That the order of the elec- 
tion commissioners in so far as it 
purported to be an order under 
section 476,@ Criminal Procedure 
Code, should be set aside, but it 
should be left intact as a complaint 
entertainable unde: section 190, 
Criminal Procedure Code. 


BILAS SINGH v. EMPEROR 


Estoppel— Defendant first mori gam 


gee opposing his co-mortgageet from 
purchasing property—Sale in favour 
of first mortgagees— Whether objector 
entitled to share. 
=. © 

Certain properties were mort- 
gaged to one ¥ and others and sub- 
gequéntly~ to M alone. The first 
mortgagees, excepting M, instıtuted 
a suit for sale and made M a defend- 
ant. 9af defended the suit and wher? 


130° 


But even then~ 
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Estoppel— (conc/d.) 


decree was passed ın favour of the 
first mortgagees, raised objections 
ın execution department. The mort- 
gagees purchased the property and 
M applied to set aside the sale. 
The application was finally rejected. 
M, thereupon, sued for a share in 
the property alleging that he as a 
first mortgagee was entitled to it. 
Held, that the conduct of AZ through- 
out the proceedings precluded him 
from claiming a share in the pro-- 
perty but he was entitled to his 
share in the sale proceeds. 


MAKSAN LAL v. SOHAN LAL.. 


—— ——— Defendant-lessce— 
Constructing pucca building, under 
plaintifs permisston—P laintis ff 
estopped from ejecting — What 
constitutes. 


See Indian Evidence Act, 
tion 115 ie 





Sec- 


In case of an invalid 
wdoption— What constitutes. 
See Hindu Law on oa 


— Receipt of rent by 
plaints ff under a mistake—No charge 
in’ defendants position—Whether 
plainiths estopped. 








See Indian Eviderce Act, sec- 
tion II§ ee me st 
Evidence—Admusstbslity of— 


Entisin Revenue Records—State- 
ments of castes and tribes of parti- 
cular indivmduals. 


See Evidence Act, section 35 .. 














2— Section 2.1— 
Retracted confesston, efect and value 
Jf—Murdes —Pactum of death 
proved by retracted confession onlp— 
Dead body not discovered — Sentence, 
question of. 


The appellant in his confession 
which he made after due warning and 
caution, admitted that be, along with 
others. had conspired to murder Af 
while he was retarning home from 
court, that he took a leading part in 
the murfler, and that after beating 
M with lathies and on finding him to 
be dead, threw the body into a deep 
pool of water. It was also recorded 
in the confession that it was owing 
to the information which he gave 
the police that the clothes of the 
murdered person were recovered from 
this pool. Two months later the 
appellant retracted his confession 
alleging that he had made it through 
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Evidence—(contd.) 


the fear of the police, Apart from 
this confession there was no evi- 
dence to establish conclusively that 
M was in fact murdered, the dead 
body having never been recovered. 
The defence had never alleged any 
reason which might have caused M 
to disappear and be never heard of 
again, but, on the contrary, there 
wele circumstances which provided 
a motive for the appellant to kill M. 
Upon these facts ıt was Aeld, (pe: 
MEARS, C. J. and BANERJI, J., 
MUKERJ!, J., dissenting on the 
question of sentence) . 

(1) that the confession was a 
genuine confession and no clear rea- 
son had heen made ont why it should 
have been rejected. 


(2) that the circumstances of the 
case and the statement of the appel- 
lant in his confession that Jf was 
found to be dead sufficiently estab- 
lished the factum of M’s death. 

(3) that recognising that itis the 
death which constitutes the crime and 
nor the -recovery of *the body, and 
recognising also the excellent reasons 
given for the failure to find the 
body, the only sentence that should 
be passed upon the appellant was 
that of death, 


A man of sound mind and full age, 
who makes a statement in ordinary 
simple language and has not been 
the victim of malpractice, threat or 
inducement in making such state- 
ment, must he bound by the language 
of the statement and by its oidinary 
plain meaning and tht act spoken to 
must be given its legal conseqaence. 
--Per MEARS, C, J, 


To’ reject a confession it is not 
necessary that there should be posi- 
tive proof to establish that the con- 
fession had been obtained by use of 
threat, persuasion, etc. Anything 
from a barest suspicion to positive 
evidence would be enough for a 
contession heing discarded. A con- 
fession in its normal state 1s an 
entirely suspicious article “A ‘re- 
tracted confession is worse. ; 


It 15 a perfectly legitimate reason 
to say that where, as in a case like 
this, the dead body does not appear 
and the factum of death 1s established 
by nothing but a retracted confession, 
there is a suitable case where a 
sentence of transportation may be 
awarded instead of the heavier 
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Evidence—(concld.) 
sentence. If, in acting like this, a 


Judge errs, he errs on the side of 
piudence alone— Per MUKERJI, J. 


— Section 95— 
Entries in Revenue Recor ds—State- 
ments of custes and tribes of parti- 
cular sindruiduals—Admissible in 
evidence, ` 











Under section 3 of the Punjab 
Alienation of Lands Act (No. 13 of 
1900), property can be transferred 
only to a special class of individuals. 
In other cases the sanction of the 
Deputy Commissioner must be ob- 
tained. The plaintiff having pur- 
chased certain property, applied for 
mutation of names in his favour. 
His application was rejected by the 
Deputy Commissioner on the ground 
that the plaintiff was described in 


‘the Revenue Records as ‘‘ Khayyat 


Mohal” and that that tribe was not 
one of the notified agricultural tribes 
of the distiict. Thereupon the plaint- 
iff instituted the present suit fora 
declaratory decree to the effect that 
he was a Mohal Rajput, and that all 
the entries in the Revenue Records 
showing his caste as ‘‘ Mchal Khay- 
yat’’ were incorrect. Meld, by the 
Privy Council, that, the suit was 
maintainable and that on the evi- 
dence adduced in the case, and par- 
ticularlythe entries in the Revenue 
Records of 1852, it was proved that 
the plaintiff was a mewmber of an 
apricultural tribe. The record of 
(852 was entitled % great weight 
“and it was, not necessary to show 
affirmatively who had caused ertry 
therein to be made In the absence 
cf any evidence that the entry was 
false or that there was sufficient 
reason for making deliberately a 
false entry, statements in such public 
documents were receivable to prove 
the facts stated therein, on the 
general grounds ‘that they were made 
by the authorised agents of the public 
inekke course of official duty and 
respecting facts which were of publi 

interest or required to be recorded 
for the benefit of the community. 


GHULAM RASUL KHAN v. THE» 


SECREPARY OF STATE FOR INDIA 





IN COUNCIL se os 39 
— St tO g 
Opinion of a learned Manlei— Whe- 
ther opinion of an expert under. . 
Seg Mohammadan Lay .» 768 
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Evidence— (conéd.) 


Sections £57 


and 158— Depesyton of witness 


previously made—Admasstbilsty of—- 


Criminal Procedure Code, secticn 154 
—Statement by witness during 
investtgation—Whelhker first report. 


A report of the commission of an 
offence made at a ¢hana or the de- 
position previously made would be 
admissible for the purpose of corro- 
borating a witness or of throwing 
doubt on his statement in court, 
but would be inadmissible for the 
purpose of proving that the facts 
stated in it were correct. 


On being informed that a mur- 
derous attack had taken place in the 
village, certain constables deputed 
a chaukidar to inform the Sub-Ins- 
pector of Police Shortly after- 
wards the Sub-Inspector arrived on 
the scene and during his investiga- 
tions he took down the statement 
of the wife of the person wounded 
and treated that statement as the 
first report. Æeld, that under sec- 
tion 154 of the Criminal Procedure 
Code, the information conveyed by 
the chaukfllar should have been 


` recorded as the first report and not 


the statement of the wife. 
° CHITTAR SINGH v. EMPEROR .. 


Excise Act (IV of 1910), sec- 
tron 60 (a) and (f)— Applicability of 
—Accusea's hohe suddenly raded by 
Excse Inspectors—fgrcisable liquor 
and distilling implements discovered 
ina room forming pari of the struc- 
ture—Key of the room in accused's 
possession—No satisfactory account- 
ing by the uccused for such possession 
—Accused originally held license— 


` Offence, naiute of —Section 60 (f)— 


Inapplicability of. 


If Inspectors of the Excise De- 
partment rely upon a charge under 
section 60 (f) of the Excise Act 


(IV of 1910), they must explain t Qgu=m 


the Court what the implement dis- 
covered in the house of the accused, 
during a raid, is and for what pur- 
pos® they suppose it is in his pos- 
session. [The Inspectors are expests 
In these matters and Magistrates 
and other tribunals are not supposed 
to be*familiar with, implements of 
distillation, and reyuire to be 
instructed in matters which are un- 


connected with their own work, d 


L 
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Excise Act (IV of 1910) 
— (concld.) 


Certain Excise Inspectors made a 
sudden raid on the premises of the 
accused and after unsuccessfully 
searching the house for one hour, 
they found a toom which was con- 
nected with the accused’s house by 
a door which was locked. On 
obtaining the key which was in the 
possession of the accused, the In 
spectors discovered inside the room 
one small earthen pot covered with 
mud and with a hole in its middle 
portion, one straight p:a smelling 
of spirit, one end of which fitted 
the hole in the pot and one Mobil 
oil tin containing 34 seers of excis- 
able liquor. The accused denied that 
these articles were kept in the house 
within his knowledge and suggested 
that some rival in trade had got them 
placed in the room through a seivant 
by the accused. It was a fact that 
the accused had originally held a 
licerse and had found the business 
very profitable. The accused was 
subsequently charged with the off- 
ence punishable under section 60 
(a) (f) of the Excise Act (IV of 
1910) for being in possession of 
illicit liquor and implements for 
distilling the same. The Magistrate, 
holding that the articles discovered 
from the room were not kept there 
within the knowledge of the 
accused, acquitted him. 


Held, that the charge under sec 
tion 60 (f) was not sustainable for, 
in the absence of any explanation by 
the Inspectors, it could be correctly 
inferred that the pipe which smẹlt 
of spirit, was used as asort of 
strainer. The Magistrate was, how- 
ever, wrong in holding that the 
excisable article and. the implements 
were notin the possession of the 
accused. They were, and that threw 
upon him the onus, by section 71 
of the Excise Act, of accounting 
satisfactorily for such possession. 
Inasmuch as there was no 
accounting, the accused was guilty of 
an offence unde: section 60 (a). 


EMPEROR v: MAHADEO 
—— Section 60 (f) 





—Charpe under— When not sus 
tatnable, 
See Excise Act (IV of 191o), 
section 60 (a) oe 
4) e 
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Excise Act (IV of 1910) 
—{concld,) 
— Section Og— 
Servant appointed to watch palm- 


grove -Selliag toddy after prescribed 
hours—Master’s hability, if any. 

Where a license-holder allowed 
his servant to stay in his palm- 
grove in order to keep watch over 
the trees and the juice, and the 
servant sold toddy after the pres- 
cribed hours, in the said grove, žela, 
that the master could not be con- 
victed under section 64 of the 
Excise Act read with section 71 of 
the same Act. 

AZIMUDDIN v. KING-EMPEROR 

—— c ection FT 
Lucense-holder—Adulterated liguor 
sold by son of—No reasonable pre- 


caution taken by btcemsee— Offence,’ 


nature of—Licensee’s respoustbthity. 


Where in the absence of a license- 
holder, his son committed a breach 
of one of the conditions of the lease 
by selling adulterated liguor and 
the lessee failed to establish that he 
had taken all due and reasonable 
precaution to prevent the commis- 
sion of the offence, Aec/d, that tke 
licensee was guilty of an offence 
under section 71 of the Excise Act 

EMPEROR v. SITAL PRASAD 
—Section 71— 
Possession of excisable  articles— 
Onus of accounting satisfactorily 
for. 

See Excise Act (IV of 191c), sec. 
6o (a) he a bes 

Ex-proprietary tenancy—F.r. 
tstence of, question of—Mortgage by 
Hindu widow, 

See Agra Tenancy Act, section 
22 @ 44 = oe 

Family arrangement— When 
agreement to be regarded as—Bind- 
tng nature of. 

See Specific Relief Act (I of 
1877), Section 21 4 ws 

Gambling Act (III of 1867)— 
Extension of, by Government notifi- 
cation—Gambling in mid-streamn af 
river outside area under nottficaton 
—Conrysction, tllegality of. 


',Where by a Government Notifica- 
tion the Gambling Act had been 
extended to the north bank of the 
Ganges and not the mid-stream and 
the applicants were found gambling 
in a boat which was on the Benares 
side of the mid-stream of the Gan- 
ges, cld; that no offence was com- 
mitted because the gambling took 
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Gambling Act (III of 1867) 
— (contd.) 


place outside the area to which the 
Act applied. sf 

KASHI NATH z. EMPEROR re 

Gift— Vosdable at the option of the 
donor—Donor murdered by the 
dontes—Heirs of donor entitled to 
avoid gift—When not only voidable 
but votd ab initio, 

See Indian Coutract Act, section 
23 pe ii J5 
Government of India Act, 1915, 
Section 79—Local Legislature, gene- 
ral powers of, under --Thetr scope. 

See Municipalities Act (II of 
1¢16, Local), section 22 oe 
—— — -Srettron 
so (a), sub-section (1)—Local Le- 
gislature, authority of, to repeal, 
amend or alter laws enacted premous- 
ly by it. 

See Agra Pre-emption Act (XI 
of 1922), sections 5, 12 














Section 
107—lligh Court's power of super- 
intendence under. 


See Municipalities Act (II af 
1916, Local), section 22 is 

Grant —Nature of—On what ait 
depends, 

See Pensions Act (23 of ?871), 
section 4 i ' 


Grove— Whether land held for, 
agricultural purposes 

See Hindu Law j 

Guardian ad litem— Minor 
defendants—Proceedings undertaken 
on behalf of — When minas entitled 
to avoid—"Gross negligence” or 
 Jaches "—Meanin® of the expres 
stons— Duty demanded from guard- 
tan ad litem—/Vature ef. 

The gross negligence of a guard- 
ian a7 ltem representing in liti- 
galion a minor defendant would 
entitle the minor to the avwoidance 
of the proceedings undertaken on 
his behalf. 

In order to decide whether a 
guardian ad istem looking after the 
interests of a minor was guilty of 
ý negligence ’’ or *' laches,” 
the test to be applied is whether or 
not there had been a culpable neg- 
lect of the interests of the minor 
by any act or omission in the con- 
duct of ¿he legal proceedings under- 
taken by the guardian on behalf of 
the minor. 
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The nature of the duty demanded® 


from a guardian ad /ttsm may vary 
according to the nature of the case 
in wRich he is called upen to act. e 
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Guardian ad litem—(coacld.) 


There is no universal duty cast 
upon a guardian ag tem to defend 
a suit brought against a minor even 
if the suit be ill-founded. 


BRIJ RAJ v. RAM SARUP 


Guardian and Ward—A'esfon- 
sthility of guardian— For due man- 
agement of ward's property. 


See Guardian and Wards Act 
(VIII of 1890), section 41 (4) .. 


Guardian and Wards Act, Sec- 
tion 32—MWinor— Guardians grie- 
vances —Remedy.- 


See Trust Act, sections 77 and 
78 si ni vi 


— 


—_— Section 
41 (4)—Provisions of—Dtischarged 
guardian— Liabilities of, as regard 
fraud subsequently discovered— When 
cantinue even after discharge—Order 
oy District Judge cancelling.a deed of 
exchange— Order based on the com 
sent of the appellant—When cannot 
be challenged on the ground that it 
was without purisdichoon—Cuardian's 
responsibility to the court for due 
management of the property of the 
ward. è 








A guardian is an officer of the 
court and is responsible to the 
coprt which appointed him as guar- 
dian for due management of the 
property of the ward that remaine 
in his possession. Orders against 
him can be execuged in proceedings 


under the Guardians and Wards 
Act. 8 
During his guardianship of a 


minor, the appellant, under sanction 
of the District Judge, exchanged 
certain property of his own with 
that of his ward. After the appel- 
lant was dischafged, the minor got 
married and her husband was ap- 
pointed her guardian. He applied 
to the District Judge for re-opening 
the exchange on the ground that it 
was highly ‘disadvantageous to his 
minor wife. 
quiry, passed an order setting-aside 
the deed of exchange and ordering 
the appellant to return the property 
which belonged to the minor before 
the exchange. This order expressly» 
mentioned that the appellant was 
agreeable to the cancellation of the 
exchange. Subsequeng to the dell- 
very of possession obtdined by the 
husband, in execution of the said 
order, fhe appellamt unsuccessfully 
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Guardian and Wards Act 
—(contd.) 


applied to the court below to restore 
him the possession on the ground 
that the order was without juris- 
diction. 


Meld, that when the order was 
passed on the basis of consent, ıt 
was no longer open to the appellant 
to contend that that order was 
passed without jurisdiction. lt was 
true that on that date he had been 
discharged from the guardianship, 
but liabilities of even a discharged 
guardian do continue after his dis- 
charge as regards any fraud subse- 
quently discovered, under the pro- 
visions of section 41 (4) of Act 
VIII of 1890. It must, therefore, 
be deemed that the order was 
passed against the appellant direct- 
ing himar a guardian still under 
the control of the District Judge. 


MUHAMMAD ABDUL RAB v. 
KHODAIJA BIBL 








— Section ds 
—Order calling s#upon former 
guardian to hand over minors 


property—Appeal—Orader passed 
without engutry as to third party's 
title claiming property—Conziction 
for disobedience of order— Whether 
can be revised in appeal. 


On his appointment as guardian 
of a minor, appellant filed a list of 
properties belonging to the minor 
but he omitted from the said list a 
house which was in his own 
possession and in respect of which 
he had been collecting rents. There 
was no evidence indicating tbat the 
house belonged to the minor os 
that the appellant had obtained 
possession over it as guardian 
of the minor. Subsequently, when 
the respondent was appoint- 
ed guardian in place of the 
appellant, the District Judge, on 
an application made by the 
respondent, passed an order that 
the former guardian should hand 
over possession of the house in 
question to the new guardian and 
that he should pay over the rent 
collected by him in respect of it. 
The District Judge did not hold 
any formal enquiry although there 
was a third party, /, who was 
asserting her title to the said 
house. The appellant having failed 
tg make good any rent collected 
by him from his tenants, the 
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Guardian and Wards Act 
—(concld.) 


District Judge fined him for dis- 
obedience of his previous order. 


Held [per SULAMAN, J.] that 
go long as in order passed bya 
competent court with jurisdiction 
stands, any disobedience of it 
would be an offence under section 45 
of the Guardian and Wards Act. 
The mere fact that there was some 
irregularity in passing 1t would not 
be a good defence. But as in this 
case the previous ordei of the 
District Judge had been passed 
without any enquiry into the matter, 
it was open to the High Court to 
revise it; and inasmuch as the 
appellant should not have been 
compelled to hand over possession 
of the house to the new guardian 
or to pay over its rent when he 
was not put in possession of the 
house on behalf of the minor, the 
previous order was passed with 
material itregularity and was not 
binding on the appellant, and, 
therefore, his conviction for dis- 
obedience of it was not a propel 
one. 

[Per DANIELS, J.]—The High 
Court was not precluded from 
taking notice of the fact that the 
order, for disobeying which the 
appellant had heen fined, was 
passed without there being any 
evidence to show that the appellant 
was in possession of the house on 
the minor’s behalf. 


FAQIR MUHAMMAD v. BRIJ 
NARAIN MAHROTRA .. . 
Highway—Arght to carry relr 
gious processions — Exclusive user 
for worship—Claim inadmissible. 


See Public streets .. ZA 


Hindu Law—Adoption of a 
orphan—Not ` valid—Ceremony of 
gtuing and taking essential— Who 
can perform— Whether «parents can 
delegate—Lestoppel in case of an 
invalid adoption—- What comstrthetes. 


Under the Hindu Law it is 
essential to the validity of añ 
adoption that the child should be 
“given” to the adopter by the 
father or, if he be dead, by the 
mother. No other person has the 
right nor can such right be 
delegated to any body~else. Con- 
sequently an orphan cannot be 
adopted. : 
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Hindu Law—(contd.) 


Jand Æ were two brothers. J 
was alleged to have adopted the 
appellant. It was alleged that £ 
had brought the boy to / from his 
native village and had become a 
wituess to the deed of adoption, 
allowed the boy to perform the 
cremation ceremony of / and at 
the time of the boy’s marriage, 
represented him to be the adopted 
son of /. The boy was an orphan 
at the date of the alleged adoption. 
Held, that the facts stated above 
did not estop 2 or his heir from 
denying the validity of the 
adoption. 


Where the validity of an 
adoption is challenged after a long 
time, a long course of recognition 
and acquiercence on the part of the 
person who ıs best acquainted with 
the circumstances may give rise to 
the inference that the conditions 
relating to the adoption were duly 
fulfilled, 


If any of the debts forming part 
of the estate of a deceased person 
over which the defendant has taken 
wrongful possession become barred 
by the wilful neglect or default of 
the defendant, he is liable for 
these debts to the rightful heir on 
a suit for the recovery of such 
estate, 


DHANRAJ JOHARMAL v. SONI 
BAI sr o., Sa 











Blienation—Father 
—Ancestral property— Sold by father 
— Extension of family bustness— 


Business subsequently failed— 
Validity of transactron— Family 
benefit. 


Where a Hindu father “disposed 
of certain ancestral property which 
was inconveniently situated and 
was not sufficiently profitable and 
applied the sale consideration to 
ire extension of the existing family 

Wess which was not of a 
speculative nature and the business 
subsequently failed, 4e/a@, that the 
failure of the business did not 
affect the validity of the transactio? 
which® was for the family benefit 
nor afford a criterion for determin- 
ing whether it was originally a 
prudent transactiom. - 


AGMOHAN AGRAHRI v. PRAG 
AHIR ee t. $. 
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Hindu Law—(contd.) 


— A henation by father 
—Joint ancestral property — When 
cannot be encumbertd—Purchase of 
fresh property by pre-emption— 
“Benefit to the estate’'—What does 
not amount to. 


Ordinarily a Hindu father cannot 
encumber joint ancestral property 
to acquire the necessary funds to 
pre-empt other property. 


Any act for which the characte 
of ‘legal necessity’ or ' benefit to 
the estate’ can be claimed must be 
a defensive act, something under- 
taken for the protection of the 
estate aleady in possession, not 
an act done with the purpose of 
bringing fresh property in posses- 
sion and which may or may not be 
auccessful under the chances 
attending upon litigation. 


Where a Hindu father, who was 
under no obligation to raise any 
money for the protection of his 
estate, mortgaged the joint an- 
cestral property in order to acquire 
other property by preemption, /e/d, 
that he was not permitted to do so 
under the Hindu Law. 


SHANKAR SAHI n, 
RAM 4 


BAICHU 


— dhenation by father 

— Suit to set aside by sons—Cause 

of action— When arises—Limitatione 
begins to run from the 

date of the saledeg. 


“ The cause of action tp set aside 
a sale-deed executed |$ a Hindu 
father without legal necessity arises 
on the date of the sale~leed and 
from that date the period of limi- 
tation is to be reckoned. No fresh 
cause of action arises in favour of 
a son not in ex#tence at the date 
of the sale-deed but born subse- 
quently. 





Where, therefore, a suit was in- 
stituted in 1920; by four sons, to 
set aside a deed executed by their 
father in 1893, and it was songht 
to avoid the bar of limitatlon on 
the ground that the suit had been 
instituted within three years of the 
attainnfent of majority by the 
youngest son who was born 
1900, long after the execution of; 
the sale-geed, Ae/d, that the cause 
of action arose in 18q3 and the 
suit wae barred by time. 

KANODIP SINGH v. 
- WAR PPRSHAD °. 
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Hindu Law—(contd.) 


Debt, kaving origin 
in embesslemenl, incurred by father— 











Immorality of— Liability of sons— 


Test to be applied. 


In a suit for partition the appel- 
lant believing that the Receiver 
had misappropriated some of shis 
property applied for attachment 
and sale of the property in the 
hands of the sons of the Receiver. 
The defence, sxter alta, was that the 
property in the hands of the sons 
was not liable for~ the debt of the 
fathe1, that debt having its origin 
in embezzlement. Hoth the courts 
dismissed the application finding 
that theré had been misappropria- 
tion by the father. 


In appeal, before the High Court, 
held, that in order to ascertain 
what constitutes ‘‘ immorality ” of 
a debt so as to enable the sons to 
escape liability therefor, the test 
to be applied is whether or not the 
action of the father which resulted 
inthe debt was infected with an 
element of criminality. Whether 
such an element 1s established or 
not, and the degree of infection 
which will support a plea of “ im- 
morality " must he a question for 
determination on the facts of each 
case ; and though a conviction for 
misappropriation or other cognate 
offence may Le good proof of sach 
element, proof of a previous con- 
viction is cerlainly not essential, 


JAGANNATH PRASAD v. JUGUL 
KISHORE .. au 


——_————— —ldol— Consecration 
and establishment of—-4 purtstte 
entity—Not subject of private pro* 
berly— Sheba, rights and duties of 
—MĦMode of worship— Idol should be 
a party to a sutt concerning regula-. 
tion of tts worship, 


An idol, when established and 
consecrated as a household god by a 
pious Hindu, becomes a Juristic 
entity. It céases to be a mere 
movable chattel and can no longer 
be regarded as mere property of an 
individnal It attains a juridical 
status with the power of suing and 
being sued. Its interests are 
attended Lo by the person who has 
the deity in his charge and who is 
in law its manage: with all the 
powers which would, in such circum- 
stances, on an analogy, be given to 
the manager of the estate of an 
infant heir. The founder becomes 
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Hindu Law—(contd.) 


the Shebaif of the idol and the 
Shebaitship is held to be invested 
in the heirs of the founder in de- 
fault of evidence that he has dis- 
posed of it otherwise or there has 
been some usage, course of dealings 
or some, circumstances to showa 
different ‘mode of devolution. 


The Shebait ıs in law the custo- 
dian of the idol and manager of its 
estate and is charged with the duty 
of seeing that the woiship of the 
idol is properly and = reverently 
carried on. Destruction, degrada- 
tion or injury of the idol are not 
within the power of the Shelait, 
but if in the course of a due admin- 
istration of the worship of the idol 
by the Shebait it be thought that 
the family idol should change its 
location, the will of the idol itself 
expressed through its guardian must 
be given effect to. It is also open 


‘to an idol acting through his She- 


bait to conduct its worship in its 
own way and at its own place al- 
ways on the assumption that the 
acts of Shebait expressing its will 
are not inconsistent with the reve- 
rent and prope: conduct of its wor- 
ship by those membeis of the family 
who rende: services and pay 
homage to it. 


The right of worship of an idol 
when invested in two or more joint 
owners can be made the subject of 
a partition and the joint owners of 
such a right are entitled to perform 
their worship by turns. 


PRAMATHA NATH MULLICK v. 
PRADYUMNA KUMAR MULLICK .. 
e 


—— Joint ancestral es- 
tate—Mortgage-deed executed by 
father—Debt tainted wth immorality 
— Money decree against father per- 
sonally—Fathers interest attached 
and sold, in execution of—Minor 
son, rights of, limitation of. 


A Hindu minor is entitled to 
get his interest in a joint pro- 
perty exempted but he cannot pre- 
vent the right title and interest of 
his father, in the Joint ancestral 
estate, from being attached and 
sold in execution to satisfy a decree 
passed against the father personally 
on the basis of a mortgage-deed 
executed by the latter in lieu of 
a debt found to be tainted with 
immorality. 

SHIVA NATH PRASAD v. TUL- 
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Hindu Law— (contd.) 


— [oint ancestral pro- 
perty—Personal decree against father 
—FHxecution of — Property attached 
— Soms interesi in— Exemption of 
—Cenditions to be sattsfed— Whether 
debt tainted with immorality. 


If the joint ancestral property 
of a Hindu family governed by the 
Mitakshaia Law was attached in 
execution of a personal decree 
obtained against the father of the 
femily, his sons could only secure 
the exemption of their interest in 
the said property from attachment 
or sale by satisfying the court, that 
the debt in respect of which the 
decree was obtained was tainted 
with immorality, or was otherwise 
such a debt as it could not be the 
pious duty of the sons to satisfy. 


ABDUL KARIM v. RAM KISHORE 


—— Jant family— 
Alienation --Right of 1eversioner to 
challenge—Decree against Hindu 
witoiw—Katrly  cbhtarned—Binding 
ON FeDEVSIONENS« 














A right to challenge an aliena- 
tion by a member of a Joint Hindu 
family 18 open to successo®s-at-law 
of the pereon making the alienation 
The reversioners of a Hindu, there- 
fore, can challenge an alieration 
made by him after his .death and 
alsodhe death of other members of 
the family. 


An ex parte decr& obtained 
against the widgw of a Hindu is 
binding on the reversioners unless 
there is anything which suggests 
that it was not fairly obtained, 


SARJU PRASAD ROUI v MAN- 
GAL SINGH , sa 


— — Joint @ famıly— 
Father— Mortgage effected to dis- 
charge antecedent Tebt—Liability of 
sons—Decree on prior mortgase— 
Execution of—Father,2 party to 
docnment—Property purchased by 
sæ— Suit for recovery of money 
due on subsequent mortgage. 








[f the managing member of a 
jot undivided estate purports to 
burden the estate with a mortgage,’ 
and he happens to be the father, 
his sors are bound by the mortgage 
if the mortgage is effected to edis- 
charge an antecedent debt, unless 
the sors can show that the antece- 
dent debt was incurigd for immpral 
or illegal purposes. ` 
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Hindu Law—(conid.) 


In plaintiff’s suit for recovery of 
money due on a “mortgage effected 
by the father of the defendants, it 
was found that, in execution of a 
decree on a_ prior 
which the father was a party, a 
portion of the property subsequent- 
ly mortgaged was purchased hy 
the defendant, Ae/d, that the plaint- 
iff could not enforce his mortgage 
against this portion of the pro 
perty. 

KANHAIYA LAL v. 
LAL ve 


NIRANJAN 


Joint {amı l y— 
Mortgage—Actual executant of— 
Sust by mortgagee—Minor member 
of defendants family not rmnpleaded 
— Efect of. - ` 











Where in a suit for sale brought 
by a mortgagee against the actual 
executant of the mortgage, a mino 
member of the joint Hindu family 
of the mortgagor was not impleaded, 
eld, ihat the plaintiff was entitled 
to obtain a decree from a court 
against the actual mortgagor but it 
could not be sald that the mino 
was represented by the defendant. 
Even after the decree, it would be 
open to the minor to sue in a civil 
curt to avoid the alienation on 
grounds ordinarily open to Hindy 
minor members. 


NATHU v. RAM SARUP T 


——— —.— Joh family— 
Partition, what constitutes—Institu- 
tion of sust for partitton—Effects 
Partition— Withdrawal of suit, effect 
of—Property acquired mn modon 
times— Whether can be made im- 
partible, e 


The mere fact that the shares of 


the coparceners had been as- 
certained does not by itself 
necessarily lead to an inference 


that a joint family had separated. 


It is well-settled law that a 
member of a joint family can 
separate himself from the other 
members of the joint family and 
have his share partitioned off, ang 
that the remaining co-parceners, 
witheug any special agreement 
amongst themselves, may continue 
to be co-parceners and to enjoy as 
members of a joint family what 
remaintd after sudh a partition of 
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Hindu Law— (contd.) 


the family property. That the 
remaining, members continued to be 
joint, may be inferred from the way 
in which their family business was 
carried on after their previous co- 
parceners had separated from 
them. 


The fact of separation of one 
member from hig co-parceners may 
be proved by his suing for a parti- 
tion of the joint family property, 
and if the suit is decreed the date 
of his severance from the joint 
family will, if nothing else is 
proved, be treated as the date when 
the suit was instituted. It may be 
that if a member files a plaint 
claiming a partition and then with- 
draws it, no severance of the joint 
status may result. But such a 
plaint, even if withdrawn, would, 
unless explained, afford evidence 
that an intention to separate had 
been entertained. 

2 

The estate in dispute was 
acquired by one PAY who died in 
1834. On the evidence it was 
proved that since his death several 
sults were brought from time to 
time by hie descendants claiming 
partition for their shares against 
his eldest. son, but these suits 
were never carried to a decree and 
partition by metes and bounds. In 
the present suit for partition the 
descendants of the eldest son 
Claimed either that the estate was 
impartible or that the family had 
separated long ago. eld, that as 
the family was not an ancient family, 
the property, which was acquired in 
quite modern times, was in the 
possession of the senior son and 
his descendants as managers of the 
joint family and not as the senior 
male members of a joint family. 
Held, farther, that the family had 
never separated, and, instead of 
separating, their object probably 
was to establish themselves asa 
joint family with an  impartible 
estate descending according to a 
rule of primogeniture with rights of 
maintenance and other privileges 
for the junior members. Such a 
joint family could not he established 
in modern times. . 
e PALANI AMMAL v. MUTHUVEN- 
KATACHALA MONIAGAR os 


746 
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TP — — Jont family pro- ' ———— —— Joint family pro- 
periy-— Sale of house, comprising— perty—Undiided share of judgment- 
Improvements made by vendee in debtor— Attachment of, in execu- 
good [arth— Surt to st aside sale— hon of a decree—jJudgment-debtor s 
Joint possession obtarned by vendor's death—Attached property imn the 
syciessors— Compensation, question hands of kis father— Execution to 
of, left undecided— Partition sutt— proceed against latter. 
Vendee'’s claim to compensation, ; - - 
when not rendered yes judicata P a A a : a a he 
t having a certain house, (VIGEN DATE Ok A- UNE UE Gears 
aeons narrate ruin, from an cera aur Joel ae ae 
i fa mae attache 3y e ecree-nolcder, 
the vendors who constituted a Jott | The fudgmont-debtor having. died 
spent a sum of money in reinstating See anes seeing R a 
the premises and making them St | Etched property in the, hands of 
he aaa woso falth-andonat the father and widow of the deceas- 
in order to bess the other co- ed. The father raised objections 
tenants or to encumber their es‘ate which weie disallowed. On appeal, 
a hader orion: a I0 held (1) that the attachment of the 
oy oiak Lae thes yon save undivided share created a charge 
fae eerste As obtaining x on the judgment-debtor’s interest 
Aate for joint possession of the aa was not extinguished by his 
said house from the Subordinate death ; - 
Judge on the ground that the (2) that the equity of redemp- 
previous sale was not binding as the tion verted in the father who was 
property sold was joint family a surviving member and if for any 
property. This decree was upheld reason the attachment were to 
in appeal by the High Court, but cease, the property would vest in 
both the courts expressed the opin- him. Under these circumstances, 
ion that it was not necessary, at he was the legal representative 
that stage, to decide the question- against whom execution onght to 
of compensation. In a suit for proceed. i 
partition, brought in 1920, by the FAQIR CHAND v, SANT LAI 573 


successors-in-interest of the plaint- 
iffs in the earlier suit, the Subor- 
dinate Judge was obliged to resort 
to the provisions of the Partition 
Act of 1893 and to direct a sale of 
the house with the further direction 
that the sale proceeds be divided 
between the interested parties 
The vendee having been denied 
compensation for improving the 
house, he preferred the present 
appeal. Ae/d, modifying the decree 
of the court below (1) that the 
question of appellant’s claim to 
compensation, ag now raised, was 
not rendered res fsudicata between 
the parties, by the findings arrived 
at in the earlier suit of Ig14; ° 
(2) that the appellant was enti- 
tled to some compensation but the 
plaintiffs too must be allowed some 
set-off on account of the use and 


occupation of the house by the 
appellant. Š 
[The principles governing the 


award of compensation on partition 
discussed.] 


_ 





——_A — Jornt family—Pre- 
sumption of jotntness—Not affected 
by admitted partition before suit but 
subsequent to material trate—Entries 
in revenue papePs—Value of— 
Widow obtaining possession for 
maintenance —Cannot assert adverse 
ttle. 


The plaintiffs were the descend- 
ants of one Hira Singh whp hada 
brother Madho Singh. Madho Singh 
had a son Gulab Singh. Gulab 
Singh died in 1886 and his widow, 
Kanchan Kunwar, died in rgr1g4. 
The plaintiffs alleged that Gulab 
Sane Was in hig lifetime a mem- 
ber Of the joint Hindu family with 
them and their ancestors. On 
Gulab Singh’s death, by an agree- 


ment of compromise, his widow, 
Kanchah Kunwar, was allowed to’ 
enter into possession of certain 


family properties for her life. The 


widow having - died 


instituted his guft to recover 
possession of these properties. 
The defendant, who the daugh- 


SHIAM LAL v, RADHA BALLABH ‘950 | ter of, Gulab Singh, alleged that 
° eo o aa 


_ 


the plaintiffs ° 
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Hindu Law— (cont /.) 


Gulab Singh was separate fiom 
plaintiffs and that, in any case, nis 
widow, Kanchan Kunwar, had acquir- 
ed title to the disputed properties 
by prescription. ‘The plaintiffs ad- 
mitted that ten years after the 
death of Gulab Singh in 1896 m 
1898, there had been a partition 
between the then members of the 
joint family. The trial court held 
that having regard to this admitted 
partition, the burden was on the 
plaintiffs to prove that Gulab Singh 
was a member of the joint Hindu 
family with them. Ae/d, by the 
Privy Council, that the trial Judge 
was wrong. It is well established 
law that those who allege that the 
members of the joint Hindu family 
had separated, must prove, unless 
it is admitted, that there was a 
separation at some material time. 
The admitted separation in 1896 or 
1898 did not take place at a mater- 
ial time so far as this suit was 
concerned and the presumption of 
jointness continued to operate. 


The -definition of shares in 
revenue and village papers by itself 
affords verg slight indication of an 
actual separation in a Hindu family 
and it is insufficiert- to prove, 
contrary to the presumption of law, 
fhat the family to which the entries 
refer had separated, and such def- 
nition of shares in revenue and 
village papers would not by itself be 
conclusive evidence even that an 
actual partition was ghen intended. 


Where it was proved that pro- 
perty was acquired sometimes in 
the name of one member and some- 
times in the name of another, that 
debts incurred in the name of one 
member were Ylischarged by another; 
that debts were incurred and mort- 
gages were taken in the names of 
members of both lnanches jointly ; 
that a commion account was kept 
relating tothe income and expendi- 


ture of the family ; that in these» 


accounts the expenses of funerals 
and of ieligious and other cere- 
monies connected with different 
members of the family weie jointly 
entered; that there were comma 
servants who made collections and 
otheryise served all the members of 
both branches ; tharthe affairs of 
the family were looked’ after by tho 
different members, 
property stood ifthe name of any 


whether the å 
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Hindu Law— (conid.) 
particular member or not; Aeld, 
that separation had not been 
p1 oved. 


Where a widow of a deceased 
member of a joint Hindu family, 
under an agreement, obtains pos- 
session of ceitain properties for her 
life for her maintenance, she can- 
not obtain against the co-sharers 
of the joint Hindu family any title 
by prescription. Whether she acts 
in accordance with the agreement 
or contrary to it, is immaterial. 
She has no other title to the pro- 
perty in question and cannot grant 
or conyey any title to the proper- 
ties which would be effective or any 
purpose beyond the terms of her 
own life. 

BHAGWANI KUNWAR v. MOHAN 
SINGH 


—-—— m Hindu wdow— 
Reverstoner— Suil for declaration by 
— Decree passed without fraud ot 
colluston— Whether binding on other 
sreversioners—Agra Tenancy Act— 
Grove--lVhether land held for agir 
cultural purposes. - 


A suit instituted by the presump- 
tive reverstoner of a Hindu widow 
in her lifetime for a declaration 
that an alienation made by her was 


without legal necessity and would. 


not be operative against the rever- 
sioners after her death is a repre- 
sentative suit and the decree 
passed therein if not brought 
about by fraud or collusion enures 
for the benefit of the actual rever- 
sioners. 


Held, further, that a grove is not 
“land held for agricultural pur- 
poses’ within the meaning of the 
Agra Tenancy Act. 


MAHARAJA KESHO PRASAD 
SINGH v. SHEO PARGASH OJHA 


—-—-——Marriage in 
‘ Karao' form among  Akirs— 
Recognition of, as valid mariage by 
custom—WPresumption as to approval 
by caste-— Whether an approved form 
of marnage—Efect of, on rul: of 
succession as to atridhan property. 


The property in dispute was the 
strethan property of one A, a 
widow who was married in the 
karao foom to piaintiff’s brother 
PR. lt was common ground be- 
tween the parties, who were Ahits. 
“hat in this caste the marriage of 





589 


tii2 





INDEX i 


a PAGE, 


Hindu Law—(contd.) 


widows in the 4£arav form was recog- 
nized and constituted a valid 
marriage. P&R and Æ having died 
without leaving any issue, plaintiff 
clanned the said property on the 
ground that ‘‘ except where the 
marriage is ina disapproved form, 
the stridhan is inherited, in the 
absence of issue, by the husband 
and his sapindas ”. The defendant, 
who was the wife of Af’s brother, 
contended that “‘ as the marriage 
was not in an approved form, the 
stridhan went to the wife’s relations 
and not to those of her husband ”. 
Held, that when a particular form 
of marriage is recognized by custom 
it is to be presumed that the caste 
approves of it and no social censure 
attaches to it, unless the contrary 
is established. The burden lies on 
the person who asserts the contrary. 
Inasmuch as, in the present case, 
there was no evidence of any kind 
that a arao marriage was regarded 
by the Ahir caste with di»approba- 
tion and generally censured, the 
defendant had fatled to discharge 
the burden that lay on her. It 
must, therefore, be assumed that 
the marriage was in one of the 
approved forms, and that the plaint- 
iff was the heir to M’s stridhan. 


[Zer DANIELS, J.—The different 
forms of marriage enumerated by 
Manu relate to different stages of 
sociak progress and their antiquity 
is ın inverse ratio to the order in 
which they are mentioned. To iden- 
tify modern forms of marriage, such 
as those propoged by Dr. Gaur’s 
Matriage Bill or allowed by the 
Hindu *Widows Remartiage Act. 
with the primitive and obsolete 
form known as Gandharba, would 
be historically unsound and socially 
reactionary: 

Per SULAIMAN, J.—The rule of 
succession ought to vary according 
as the marriage Is not or is blame- 
worthy. ] 

KISHAN DEI v. SHEO PALTAN 


Mistakshara—Suc- 
cession— Father's estate— Two sisters 
—One rich and the other poor 
Expressions © unprovided for” and 
u enriched ’—Meaning of, 





In the case of two Hindu sisters, 
one plaged in wealthy surroundings 
and the other in straitened -circum- 
stances, the latter is entitled to 
e s 
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Hindu Law—(contd.) 


succeed to the entire property of 
their deceased father, governed by 
the Mitakshara, s 


The expression " unprovided for” 
in contradistinction to the term 
“enriched ” must be construed in 
the sense of *‘ indigent ” as op 
posed to ‘*‘ possessed of means ” 
Irrespective of the sources of pro 
vision or non-provision. 


MANKI KUNWAR v. KUNDAN 
KUNWAR .. ve 


—— Partition — Separa- 
tion of skhares—Re-union— Proof of 
—Mere carrying on business to 
gether not enough. 


When once it is proved that 
there was separation of a joint 
Hindu family, it is for those who 
allege a re-union to prove it like 
any other fact. The facts that after 
the separation certain members of 
the family lived in one house, 
carried on business as partners and 
jointly paid the Government revenue 





are not sufficient to prove a 

re-uniou. ° 
JAG PRASAD RAI v. MUSAMMAT 

SINGARI .. a we age 











— Partition, suit for 
— Close blood relationship between par 
ties— Presumption as to constitution 
of the family—Previons suit for 
partitis between parttes—Not follow. 
ed by division of the family property 
or separate acqutsitions—L fect of. 


In a suit for p§rtition between 
the paternal uncle and the nephews 
the plea raised in defence was that 
the family had aleady separated. 
The defendants in the present suit 
had themselves filed a suit for par- 
tition against the present glaintiffs 
afew years before and it was dis- 
missed on the ground that all the 
family prdperty had not been made 
the subject-matter of the suit and 
it was further held that the family 
wes joint. In the present suit it 
was, however, argued that the de- 
fendants’ institution of the previous 
sult operated as a disruption of the 


family and the joint character of the, 


family bad ceased to exist. 


fYeld, that although the family had 
separated in law when the first suit 
was instituted but ingsmuch as after 
the previous suit Had been decided 
no division of the family property 
kad taken place and it bad not beer? 
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Hindu Law—(contd.) 


proved that any particular item of 
the property in @ispute had been 
acquired with separate funds by any 
individual party, all the property in 
the hands of the parties was liable 
to be divided in equal shares, and 
the plaintiffs were entitled to 
succeed. 


Where close blood -relationship 
existed between the parties toa 
partition suit, the nearness of the 
blood relationship would be taken 
to indicate that the family is joint, 
until the contrary is established. 


HAZARI LAL v. RAM LAL 


——_— — —— eversioner — Suit 
by, decreed in favour of Hindu 
widow holding adversely to the estate 
of deceased husband—Subsequent 
sutt by reversioner’s brother—Same 
allegations. 


See Civil Procedure Code, sec. 
Ii, explanation 6 


—— —— Sale-deed executed 
by father—aAntecedent debt, portion 
of consideration money left with 
vendee for payment of—Debt dits- 
covered to be less than the amount 
left— Subsequent arrangement as to 
Payment of balance tn respect. of 
other antecedent debts not recited yt 
the deed— When transaciton binding 
om the family. 


Where at the time pof execution 
of a sale-deed bya Sindu father, 
the vendee, acting ın perfect good. 
faith, agreed to retain a portion of 
the sale consideration for future 
payment to a certain creditor of the 


- vendor on account of an antecedent 


debt, and on dfscovering subsequent- 

ly that the whole amount thus 

retained was not due to the said 

creditor, the vendee did not pay it 

over to the vendor but made him 

utilise the balance in payment of- 
other antecedent debts "of his not® 
mentioned in the sale-deed, ela, 

that the sale-deed was perfectly 

valid and binding on the family of 

the vendor, 


i $ 

Per SULAIMAN, J.-~~When àn 

antecedent debt has in fact been dis- 

chargetl though not the one actually 

mentioned in the deed, the transfer 

should not-be vitiated unless there be 
circumstances shewing an attempt- ° 
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ed fraud. The principle of trans- 
fers in lieu of antecedent debts as 
laid,down in reported cases is being 
slightly extended thus but is ex- 
tended legitimately. 


Per BOYS, J.—It cannot be accept- 
edas a broad proposition of gene- 
ral application that it is quite im- 
material what purpose is set out in 
the deed if only the vendee or 
mortgagee can subsequently show 
that the money was in fact dis- 
bursed for a proper purpose, hut he 
who seeks,equity must do equity, 
and in the peculiar circumstances of 
this case, equity was wholly on the 
side of the vendee. 


PIARE LAL v. SRI THAKURJI.. 909 





Widow—Alienation 
— Pari of, not for legal necessity - 
Sutt for setting aside whole trans- 
actton— How to adjudicate. 


Where a sale is found to be only 
in part foi legal necessity, the cri- 
terion for deciding whether the sale 
should be upheld or set aside is 
whether the portion .which was not 
taken for legal necessity was such 
a small portion of the whole consi- 
deration that it might reasonably he 
left out of account. 


In plaintiff’s suit for setting aside 
an alienation made by a Hindu 
widow (plaintiff's mother) it was 
found that avery small portion of 
the whole consideration was not 
covered by legal necessity ; Aela 
that the vendee should repay to the 
plaintiff only that portion of tfe 
sale price which was not covered 
by legal necessity. 


DAULAT v SANKATHA PRASAD s55 


Hundi— Undertaking by endorser 
of, to pay notwithstanding non 
bresentinent—Liabslity. 


See Negotiable Instrument Act, 
Section 76, cl. (4), terms of es 


349 

Idol—Aights of—Juristie entity. : 

See Hindu Law i4 ze 837 
"Immovable property "— Mean- 

ing of. 

See Registration Act (XVI eof 
cog Section 2, subsections 6 

ee ba ee 430 
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Income-Tax Act of 1922, sections Income-Tax Act of 1922 
3 and 26— Provisions of —Registered —(contd.) 
frn converted into a limited com- ; f 
pany—Effed of converston—Assess- April, 1922 were ta assessed as 
mert— When company not liable to . profits of the firm but the Company 
pay super-tan—Profits made before was to be called upon to pay the 
conversion and legal lability to m amount ; 
come-tax—Not affected by conversion. (2) that there was nothing in the 
The conversion of a frm into Income-tax Act of 1922 which made 
a company does not in any way a new Company liable to pay super- 
affect the profits made by the firm tax in respect of a year for which : 
before the conversion, or the legal its piedecessoi was not liable for 
liability to income-tax which al ead} Super-tax. 
existed before the conversion. All {Sections 3 and 26 of the It. 
that i conversion effects 1s ie come-tax Act, referred to]. 
cause the company to step iato the : 
shoes of the defunct firm as asses- T wT Se ale ok ae 
see for the period of assessment, MATTER OF fie . 685 


but the lability to assessment is 
not conclusive as to the charge- 
ability in respect of tke period for 
which such assessment is made. 


A certain registered firm was 
converted into a private company 
with effect from 1-5-22. The 
accounting period of the firm ran 
from 1st May to 30th April, but on 
its couveision, the period was 
altered to the Government financial 
year, 4. ¢., 1-5122 to 31-3-23. In 
the year 1923-24 the Company was 
assessed on two accounts: (1) 
under section 26 of the Income-tax 
Act, 19220, as successor to the firm 
on the profits made by the firm in 
the accountin period 1-5-21 to 
30-4-22 and (2) on the profits made 
by the Company in the period 
1-5-22 to 31-3-23. For the first 
period the assessment was merely 
to income-tax whereas in the second 
period the Company was assessed 
to income-tax at the maximum rate 
and alsb to supertax as acompany. 
‘The Commissioner of Income-tax 
being of opinion that the assess- 
ment was incorrect, in that the 
assessee was not treated as a Com- 
pany in 1espect of all the profits 
on which the Company was Hable 
to be assessed, he called upon the 
Company to pay super-tax on the 
profits of the first period. Onmthe 
Company’s denial of all liability to 
taxation on any of the profits made 
by the firm as well as in respect of 
the assessments already made on 
the firm and also to further assess- 
ment, the matter was referred to 
the High Court, under subsection 
(1) of section 66. 


e 
Held: 1) that the profits for 
the period ist May, 1921 to 30th 
e ° É 
kd s 


—— Section 6g, 
sud-sections 2 and g¢—Income-Tax 
Officer, furisdiction of— Assessment 
of profits and income of princpal 
blace of business ar well as of 
branches—Powers not to be exercised 
oppressively —Reasonable opportunity 
afforded to assessee for producng 
account-books— Insufficient cause for 
norepreduction, 


Besides the principal place of 
business at Cawnpore, the agsessee 
owned branches in Bombar, Barai 
and Calcutta also. At the time of 
yearly assessment, the Income Tax 
Officer, Cawnpore, received reports 
from the Income-Tax Officers of 
Bombay and Karachi containing an 
estimate of the profits of the 
assessee in those places but the 
Income-Tax Officer in Calcutta 
wrote that as the ks relating to 
the Calcutta branch were, according 
to the assessee’s allegation, at 
Cawnpore and woald be duly pro- 
duced before the Income-Tax Officer, 
he was unable to report any esti- 
mate of the profits. Subsequently 
the Income-Tax Officer, Cawnpore, 
issued a notice under section 22 (4) 
for the production, on a fixed date, 
of the books not only of the princi- 
pal place of business but also of 
te veral branches. The books 
relating to Cawnpore alone were 
produced on that date. Thereupon 
a second notice was issued under 
section 22 (4} while further the, 
asgessa@e was requested, under the 
provisions of section 23 (3), to 











deal with certain ambiguities affect... 


ing the accounts of the princi 

place of business*as well as of the 
branches. Later on, the assessee 
was*further called on, wnder section 
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Income-Tax Act of 1922 
— (contd.) 


22 (4) to produce the accounts of 
the Cawnpore branch, for a speci- 
fied period, in order to clear up 
further doubtful points. The 
avgessee asked for an extension of 
time which was granted. The rea- 
son for the assessee’s inability to 
comply with the notices was that 
“it was most Inconvenient that 
the Calcutta accounts should be 
produced in Cawnpore”’. The 
Income-Tax Officer, Cawnpore, then 
proceeded to frame an assessment 
under section 23 (4). 


eld, that, on the facts stated a 
reasonable opportunity was given 
to the asseasee to produce the 
accounts of the Calcutta branch. 
first in Calcutta, secondly in Cawn- 


. pore, where the Income-Tax Officer 


of Calcutta was led to believe that 
the books were available. 


(2) that, on the evidence stated, 
the assessee was not prevented by 
sufficient cause from producing the 
hooks in Cammnpore. 


(3) that the jurisdiction of the 
Income-Tax Officer of Cawnpoie 
was not ousted but was concutrent 
so far as the assessment of the 
profits of the branches and proceec? 
ings relating thereto were con- 
cerned. e 


Under section 64, Qib-section 1, 
the Income-Tax Officer of the prin 
cipal place of business has the 
duty of assessing the whole of the 


- income derived from the principal 


.-place of business as wel] as the 
various branches. By sub-section 
4, every Income-Tax Officer has 
also jurisdiction to exercise the 
powers of an Income-Tax Office 
with regard to the profits arising 
in that area. 


It ought to be understood by the” 


authorities that the Income-Tax 
Officer of the principal place of 
business will not exercise his 
powers oppressively, so that peg- 
sons willing to submit the require- 
ments of the Income-Tax Officer of 
the ticular area in which the 
branch is situated, “should not be 
deprived of an opportunity of sup- 


plying fim with al} proper materials e 
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Income-Tax Act of 1922 
F —(concld ) 


but exceptional cases may require 
exceptional remedies. 


LACHHMAN PRASAD BABU RAN 
OF CAWNPORE—IN THE MATTER 
OF ee Ņ > 


——— ——- — section 66— 
Appeal— Commissione: deciding the 
guestion of fact 


The question whether an asgessee 
of income-tax is a member of a joint 
Hindu family is a question of fact, 
and no appeal lies to the High 
Court from a decision by a Com 
missioner upon that question. 


IN THE MATTER OF MAKHAN 
LAL, RAM SARUP 





— — — —Sertion b66—~ 
TNegal  business—Profts arising 
from— Whether tax can be levied 


The profits or losses arising from 
wagering contracts are to be taken 
into account in assessing income- 
tax. 


IN THE MATTER OF CHUNNI 
LAL KALYAN DAS 


—— — — — —Sectton bÓ— 
Isolated transaction — When not of 
@ casual or non-recnriing ~ nature 
—Receipt not coming under ex- 
emplion—Regular business given up 
by assesstee~Brg profit through 
brokerage—Assestment, question of 


Where, on an examination of the 
hooks of an assessee he havlftg 
been in regular business as a cloth 
and grain meichant, which regular 
business he had given up, an item 
was found relating to the year of 
assessment of Rs. 60,000 entered as 
having been received as brokerage 
in the transaction of the sale of 
certain mills, 4Ae/d, (1) that the 
profit inequestion was not of a 
casual and non-recurring nature 
within the meaning of section 66 
of the Income-Tax Act of 1922; 


(2) that it was a receipt arising 
from business or the exercise of an 
occupation, and was not exempted 
from assessment 


IN THE MATTER OF CHUNNI 
BAL KALYAN DAS _,, 


IIIS 


4o 


63 


65 


II1I6 INDEX 4 


PAGE, 


Indian Army Act (VIII of 
1911), sections 2 and 120— Provisions 
of-—- Warrant officer, pay of, when 
not attachable— Civil Procedure Code, 
section Go (7), applicability of. 

The pay of an Assistant Surgeon 
belonging to the Indian Medical 
Department who is a Warrant 
Officer not holding an Honorary 
Commission but is subject to the 
legislation enacted for British 
soldiers serving in India, is not 
attachable by direction of any Civil 
or Revenue Court in satisfaction 
of any decree or order enforceable 
against him even though he 
(Surgeon) may have been recruited 
in India. [Indian Army Act (VIII 
of 1I91f), sections 2 and 120, 
referred to]. 


The reference in the Civil Pro- 
cedure Code, wherein the statutes 
are described as the Indian Articles 
of War, must now be regarded as 
referring to Act VIII of 1911. 


A commissioned officer of His 
Majesty’s forces serving in a British 
regiment is not technically serving 
under the Government and that 1s 
why the provision in the Code of 
Civil Procedure, section 60 is not 
applicable to him. 


A. L. BROWNE v. H. A. 
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Indian Companies Act, 1913 
: —(conid.) 


to he mis-spent, the dgfence raised, 
on behalf of the Directors, was (1) 
that as the liquidator had no ex- 
istence at the date on which the 
amounts claimed were said to have 
been mis-spent, the application was 
time-barred and (2) that as the 
Directors had acted in good faith 
and honestly, they were not liable. 
It was found that the defendants 
were not guilty of any conscious 
fraud but had acted under the direc- 
tion of a dishonest manager in whose 
honesty and ability they had blind 
faith. Under the Articles of As- 
sociation the Directors undertook 
to supervise and control everything 
relating to the affairs of the 
Company, but they were absolutely 
ignorant of the true state of the 
(Company’s affairs with the result 
that the Company’s - funds were 
invested on bad securities and 
although the Company was running 
heavy losses year after year yet 
dividends had been continuously 
deciaied out of 


- 


its capital A | 


substantial business of the Con- | 


pany was that of granting loags upon 
ornaments but at the date of liquida- 
tion, the Company had almost no 
securities in its possession against 


PEARCE ra oe ee 929 : 
i ’ a liability of more than 2 lacs. The 

Indian Companies Act, 1913, Auditgr, whose bona fides were as 
section 235— Application by ligusdator clear as those of the Directors, had 
—Bank tn ligusdation, Directors and been, op his own admjssion, care- 
Auditor of—Charged with hamng lessly signing, as correct, balance- 
misspent Bank's montes~Acted in sheets which contgjned false items. 
good fath and honestly but trusted = 
implicitly a fraudulent manager— eild, that a3 the Tirectors had 
Book's funds invested mn bad not acted reasonably, they were 
securitgs and fat diudends paid out liable under section 235 of the Indian 
of capstal— Directors guilty of breach Companies Act, 1913, and that as 
of the Articles of Association— they had failed to discharge the 
Liabslity of—Money mis-spent to be onus which the law impowed upon 
made good—Andttor guilty of them by section 281, they must 
reckless conducts although honest— make good the dividends which were 
Balance-sheets signed as corrut paid out of the capital. 
without ascertaining facts—T rability Hela, also, that the Additor had 
of— Whether liguidator’s claim barred not acted in accordance with his 
by Limitation—Arts, 36, 115 and. 116 @utygand was, fherefore, liable for 
tnapplicable— Art, 120—Applicabilsty the dividends which were declared 
of. during his auditorship. 

On a liquidator’s application, The business of an Auditor is to 
made under section 235 of the ascertain and state the true financiab 
Indian Companies Act, 1913, calling positien of a Company at the time 
upon the Auditor and the late Di- of the audit. He must take reason- 
rectors of a Bank in liquidation, to able care to ascertain that the bookgee 
make good a large sum of Rs. of the Company show its true finan- 
1,41,00@ odd onthe ground that, cial position. Unless he does this, 
between themselves, they had allow- è as would be worse than an 

arce, 2 


ed so much money of the Company 
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field, further, that inasmuch as 
the liquidator’s Claim was not in- 
dependent of contract, Art. 36 did 
not apply, nor did Arts. 115 or 116 
apply because they dealt with claims 
for compensation made in respect 
of a specific breach of a specific con- 
tract made by one or more indivi- 
duals with the person making the 
Claim. If any article was to be 
applied at all, it was Art 120, but 
giving the best effect to the appar- 
ent intention disclosed by the langu 
age used by the Legislature, it was 
only a statutory bar to the right 
of the liqnidator to make his ap- 
plication against a defauJting Direc- 
tor and that whatever article was 
applicable, the time began to run 
from the date when the liquidation 
took place when the liquidator, 
first had the right vested in hin. 
Consequently, the application was 
not time-barred, 


THE UNION BANK, ALLAHABAD 
LTD., (IN LIQUIDATION)—IN THE 
MATTER OF “a ; 


-—— e — —~- latabtlity to 
contribute on liquidation of Co- 
bany, guestion of —Agreement by a 
frm with the Company to purchase 
sŘares on condition of being appotnt- 
ed sole agents—Terms of, whethtg 
amounting to a ‘condttion prece 
dent’ or a contingent agreement— 
Contract Act (1X of 1872), sections 
31, 32, 33, 34 and 51-gApplicabslity 
of. 


Firm Z entered into an agree. 


“ment with the agent of a Sugar 


Company to purchase a number of 
shares in the sald Company, on the 
condition that hey were appoluted 
sole agents for sale of sugar at 
Cawnpore. The parties knew, at 
the time of agreement, that the 
Company was not manufacturing 
any sugar, nor were the terms of 


the agency settled wherf the firme 


signed the application for shares, 
This agreement was subsequently 
impliedly ratified by the Managing 
Agents of the Company by not dis- 
puting the correctness of a state® 
ment with regard to the agency 
mad the firm in a letter address- 
ed to the. Companys Later on, 
when the Company démanded the 
allotment money followed by the 
first cail, the firr declined to pay 
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anything till they were appointed 
sole agents. The letters exchanged 
between the parties showed clearly 
that the Company were constantly 
avoiding coming to any definite terms 
as to the question of agency. The 
Company having gone into liquida- 
tion, the firm objected to be put on 
the list of contributaries. On a 
reference made by the Liquidator, 
Ae/d, that in terms of the English 
lawit was aconditlon ‘ precedent ’ 
to the firm becoming a member of 
the Company that they should be 
appointed the sole agents of the 
Company for sale of sugar at 
Cawnpore. In the language of the 
Indian Contract Act, the agreement 
on the part of the firm to become 
a member of the Company was 
‘contingent ’, 2. £., dependent for 
its validity and enforcement on the 
condition of the Company appoint- 
ing them their sole agents. In the 
events that had happened the Com- 
pany elther declined or failed and 
later made it impossible to appoint 
the firm their sole agents and, 
therefore, the firm were not liable 
to contribute towards the liquida- 
tion. 


fYeld, also that there was nothing 
in law to prevent the Company 
from appointing the firm their sole 
agents in Cawnpoie by settling the 
terms although sugar was not being 
manufactured at the time. 


JAUNPUR SUGAR FACTORY LD 
(IN LIQUIDATION)—IN THE 
MATTER OF ar es 


hS 

Indian Contract Act, Section 23 
—Promsions of, applicability of— 
Transfer in consideration for future 
immoral connection—Donor murder- 
ed by donees before exerasing right 
of avoiding the gift— Whether right 
survived to donors  hetrs—When 
gift not only vordable but vord ab 
initio—/awmoral consideration and 
immoral condition subseguently 
attached to a pift—D1stinction 
between the two. 


Where the donor made a gift of 
his property to a hushand and wife 
on condition that he should have 
physical enjoyment of the Jatter and 
the donor was murdered by the 
donees themselves before he’ couli 
ayoid the gift which was voidable at 
his option, Ae/d, thap the right of 


ot 
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Indian Contract Act—(contd.) Indian Contract Act—(conc/d.) 
E $ the default in the payment of the 
E the gift survived to the second- instalment and had treated 
sy rs of the: donor and they could the contract as snbsistimg, he could 
claim the property and ignore the not subsequently insist upon - 
gift provided they came within the payment of the total price before 
period of limitation. l offering delivery and so was liable 
Held, further, that inasmuch as to pay damages for breach of 
the consideration for the transfer contract. l 
was the future illicıt connection BURN~AND COMPANY LIMITED 
between the donor and one of the v. HIS HIGHNESS THAKUR 
donees, the agreement was both SAHIB SREE LUKHDIRJI OF 
Immoral and opposed to pubhc MORVI STATE ve -. 806 
policy within the meaning of section Indian Evidence Act, sections 68 
23 of the Indian | Contiact Act. and 70—Documents required by law 
Consequently the gift was not only to be attested—Attestation, meaning 
voldable bat void ab mitto and was of-—Admussion of signature by 
ee on the donor or his executant—Insufficient to prove. > 
A document required by, law to be 
There is aclear distinction between attested must be proved to have 
an immoral consideration for a gift been signed by the executant 
and an immoral condition which is thereof in the presence of the 
suhsequently attached toa gift. If attesting witnesses. An admission 
the consideration itself is immoral, by the executant under Section 70 
the transfer falls to the ground, but of the Evidence Act, of his 
if a subsequent condition is tried to signature on the document does 
be attached to a perfectly valid gift, not dispense with the proof of its 
then the condition, if immoual, is attestation as required by law. 
void, but the gift remains unaffect- HIRA BIBI v. RAM HARI LAL.. 851 


ed. 


GHUMNA v. RAM CHANDRA 
RAO ee e è es 


Sections 39 
and 55—Time essence of the contract 
—. Breach by one party- Contract 
treated as subsisting by the other 
party — Performance of the contract 
in its entirety mecessary. - 


"e + 


Under a contract of a sale ofa 
number of railway wagons the buyer 
was bound to pay the agreed price 
in three instalments, namely, one- 
third of the contract price on the 
order being given, one-third when 
the underframes of the wagons 
should be wheeled, and the remain- 
ing one-third when the wagons 
should be delivered. There was a 
breach in payment of the second 
instalment, but that was walved by 
the seller. Subsequently there was 
some dispute between the parties 
and the seller declined to give 
delivery unless the total price was 
paid before delivery. Ov a suit for 
damages by the buyer for non- 
delivery, eld, that though the time 
was essence of the contract in the 
mattere of payment of the price at 
the agreed period, nevertheless, 
inasmuch as the seller had waived 


; 
e ° P 
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— —_Sectign 115 
—LHstoppel—Defendant in possession 
— Without any nghti—Plamtf 
erroneously recognising defendant 
as under-proprietor and recetving 
rent—No estoppel—Receipt of rent 
bars claim for mesne profits. 


Under a compromise i# was agreed 
that one œ, wg was asserting 
her rights as an Sunder-proprietor 
in certain lands should remain in 
possession as an under-proprietor 
during her lifetime, that after her 
death, her son’s wife should also 
enter inter into possession for her 
life. In accordance with @his com- 
promise, Æ had possession of the 
property up till her death and was 
then followed by her son’s wife who 
also died in 1905. Meanwhile the 
son's interests ın the property were 
Pourggased by the Court of Wards 
and the Court became entitled. to 
the property on the death. of the 
gon’s wife in 1905. The son, how- 
evel, married the respondent in 1904 
and the respondent obtained muta- 
tion in her favour and was recognized 


ag an under-proprietor by the Coude 


of Wards. She continued in p 

session for about*8 years, paid the 
Government revenue and the taluqa- 
daft dues as provided under the 
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compromise to the Court of Wards. 
The Court of Wards had made no 
enquiries about ‘her right to hold 
as an under-proprietor and sub- 
sequently on discovering their 
mistake, instituted the suit for 
possession of the property. The 
respondent pleaded estoppel, 


Held, that on the facts proved no 
question of estoppel could arise in- 
asmuch as the Court had not in- 
tentionally caused ber to believe 
and to act upon the plea that she 
had any rigbt in the property under 
the compromise. Receipt of rent 
for a particular year or years only 
estopped the Court of Wards from 
claiming mesne profits from the 
respondent for that period. 


MITRA SEN SINGH wr JANKI 
- KUAR i a ss 


——_-+_- Section IIS 
—Estoppel, what constttutes—Per- 

manent lease of land with right to 

erect bustldings—Consiruction of— 
inducement by representation and 

conduct as to fixity of tenure though 

not of rent— Effect Of. 


The defendants obtained from the 
plaintiff a lease of certain lands for 
the purpose of erecting buildings. 
‘After they had been in possession 
of the plots for sometime, the dẹ- 
fendants, before proceeding with 
the erection of a pucca building, 
considered it éxpedient to obtain 
the plaintiff’s exprgs permission 
to raise the proposed structure. 
The plaintiff's Manager assured the 
defendant by means of a letter that 
the lease granted to him was a 
permanent lease and gave him the 
right to er buildings but it did 
not entitle him to hold the land at 
a fixed rate of rent which was liable 
to enhancement, The defendant 
paid acertain amount as Nazrana 
to the plaintiff. The document by 
which the plaintiff granted permis- 
sion to the defendant to build wa® 
in Hindi and it was formally issued 
at a later stage. It, however, Ín- 
cluded the condition that a Nazrana 
of Rs. 21 per mensem would be 
chargeable for the proposed cén- 
structions and if any further struc- 
tur, would’ be raised in future, a 
sum of Rs. 20 per Coftah would be 
taken as Nazrana for each addition-. 
al construction. The defendante 
professed ignorance of the Hindi 


ee 
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language and took the Parwangı 
gianting permission to be an ac- 
knowledgment of the bonus that he 
had paid, and acting upon the as- 
surance given to him by the plaintiff 
and his Manager, commenced the 
building and completed it at a con- 
siderable expense within the know- 
ledge of the plaintiff. 


The plaintiff, after a lapse of 
several years, brought an action 
to eject the defendant on the 
allegation that the lease was renew- 
able from year to year. e/a, that 
the statement in the letter of the 
plaintiff's Manager assuring the 
defendant of the permanent charac- 
ter of the lease originally granted 
to the defendant and which included 
the right to erect buildings was a 
Statement of fact and nota mere 
expression of opinion and that the 
plaintiff, after he had induced the 
defendant by hia representation 
and conduct to believe that the lease 
carried with it a fixity of tenure 
although not of rent, was estopped 
from evicting the defendant. e/a, 
further, that no restriction of rights 
conferred by the original lease 
followed under the terms of the 
Hindi document which formally 
granted sanction to the defendant 
to build. 


A. H. FORBES v. L. E. RALLI .. 


Indian Penal Code, section 70— 
Document purporting to create legal 
right in immovable property— When 
amounting to‘ valuable security ”— 
Destruction of—intent to cause 
damage or injury not proved— Penal 
Code, section 477 — Conviction undir, 
when cannot be maintained. 


The use of the words ‘‘ which is ” 
or ‘‘ purports to be" in section 30 
of the Indian Penal Code indicates 
that a document, which, upon certain 
evidence being given, may be held 
to be invalid but onthe face of it 
creates, pr purports tocreate a right 
in immovable property although a 
decree could not be passed upon the 
document, is contemplated within the 
purview of that section. 


Where with a view to arriving at 
a compromise appellant executed a 
patta purporting to create a legal 
right in tbe other party in the land 
in dispute and although the Mand 
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ecomprised in the said patta belonged ` 


to a family of six, it was signed by 


de 
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the appellant and the respondent 
only as representing the family, 
Aeld, that the document came within 
the definition of valuable security in 
section 30. 


Where the appellant was convicted 
under section 477 of the Penal Code 
for destroying the patta but the 
prosecution failed to prove that the 


act was done with intent to causé~ 


damage or injury, eld," that the act 
‘may have been a very foolish act but 
the conviction under section 477 
could not be maintained. 


RAM HARAKH PATHAK v. EM- 
PEROR ee ee ae 








e Section 34 
—Ilnterprelation of—Different acts 
done by diferent persons with a view 
to committing a particular crime — 
Liability of ali for the result— 
Sections 33, 37, 98, 114 and 1409 of 
the Penal Code—~Interpretation of 
Statule—Appeal to Privy Council 
against decison of Full Bench f 
High Court dismissing accused's 
application for review of sentence 
upon Advocate-General’s certificate— 
Letters Patent (Calcutta), Arts. 25, 
26, g1—Spectal leave in criminal 
malters— When Prey Council will 
not grant or entertain application 
for—Errorin summing-up to fury— 
When not affecting the due course 
of fustice—Amounting to” a mere 
irregularity and not a misdirection 
— Point not ratsed at the trial. 


Section 34 ot the Indian Penal 
Code deals with the doing of separate 
acts, similar or diverse by several 
persons; 1f all are done in further- 
ance of & common intention, each 
person is liable for the result of 
them all, as if he had done them 
himself. “ That act ” and ‘' the act ” 
in the latter part of the section in- 
clude the whole of the action covered 
by ‘‘a criminal act’’ in the first part 
of the section. 


Sections 149 and 314 I. P.C., 
referred to and considered. d 


Sections 149 and 114, I. P. C., 
distinguished. 
Section 114 deals with the case 


where there has been the crime of 
abetment, but where also there has 
been the actual commission of the 
crime abetted and the abetter has 
been presgnt thereat. Instead of the 
crime being still abetment with cir- 
cumstances of aggravation, the crime 
e e 


Indian Penal Code— (contd.) 


becomes the very crime abetted. The 
section is evidentiary not punitory. 
Because participation ge facto may 
sometimes he obscure in detail, it is 
established by the presumption furs 


| ef de gure that actual presence plus 


piior abetment can 
else but participation. The pre- 
sumption raised by section 114 
brings the case within the ambit of 
section 34. 


If to presence at the commission 
of the offence abetted, there is added 
proof of participation in the offence, 
the abettor may also be convicted 
under section 34. 


The Indian Penal Code nas frst 
of all to be construed in accordance 
with its natural meaning and 
irrespective of any assumed intention 
on the part of its framers to leave 
unaltered the law as it existed before. 
It is, however, equally true that the 
code must not be assumed to have 
sought to introduce differences from 
the prior law. It continues to employ 
some of the older technical terms 
without even defining them, as in 
the case of abetment. It abandons 


mean nothing 


,others such as the principal fh the 


first or second degree, but it must 
not be supposed that, because it 
ceases to use the terms, it does not 
intend to provide for the ideas which 
those terms, however imperfectly, 
expressed. 


The Privy Council mfst not be 
understood as givingg any encourage* 
ment to appeal in criminal matters 
under Art. 41 of Letters Patent, 
where no point of law has been 
raised by the trial Judge under 
Art. 25, nor should persons ap- 
pealing from a decision in, review 
passed by a Full Bench upon a cer- 
tificate of the Advocate-General 
assume that an application for 
special leave to appeal as an alter- 
native will be granted or even enter- 
tained by the Judicial Committee. 

o 


Where the facts were the same, 
the evidence the same, the guilt the 
same and the punishment the same, 
but the trial Judge, in his summing- 
up to the jury erred in indicting the 
accused under the section which 


charged the full offence instead ofjse 


under the sections which charged an 
attempt at or an abétting of the full 
offence, and this error could have 
been Corrected in time, ifthe accused’ _ 
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had put hit counsel in a position to 
raise his defence clearly and in due 
form at the tria’ Aeld, that there 
was no misdirection in the summing- 
up by the Judge to the jury affecting 
the due course of Justice and the 
right of the accused to be fairly tried 
according to law within the strict 
and narrow limits which kave long 
been laid down by their Lordships’ 
Board when special leave to appeal 
ig asked for in criminal matters. 


The decision of a Full Bdnch upon 
areview of a judgment or sentence 
passed on an accused peison bya 
Judge of the High Court cxercising 
its original criminal jurisdiction, held 
in pursuance of a certificate of the 
Advocate-General given under Art. 26 
of the Letters Patent (Calcutta) is 
not a Judgment, order or sentence 
of the High Court made in the ex- 
ercise of its original jurisdiction 
within the meaning of Art. 41. 

BARENDRA KUMAR GHOSH v. 
EMPEROR .. oe 


——————— —— sechion 75— 
Enhanced punishment under—When 
accused not liable lo— Conviction for 
attempt to commit theft. 


Where the appellant was convict 
ed of an attempt to commit theft 
uader Chapter 23 of the Penal 
Code and was sentenced to five 
years’ rigorous imprisonment unde? 
section +75 of the Code, “edd, that 
the senfence was illegal The 
appellant could not Je punished 
for anything more th@n what the 
law provided for, namely, half of 
the maximum term provided by 
section 379 and was not liable to 
enhanced punighment under section 





5. 
BRIJ BEHARI LAL v. EMPEROR 





— c Sections 99 
and 100—Maltreatment by Police 
oficer of a woman—Officer killed by 


314 


g26 


5s. 1037 


her male relation—Right of self- 
defence. 
See Criminal Procedure Code, ® 
section 165 a 
- —— —— Section 100 





—Picking a quarrel—-Appellant sub- ` 


seguently attacked tuith lathis—H tt 
-ting back in self-defence— Whether 
just gable. 


Where after picking a quarrel 
and trying to hit one Ø, appellant 
ran for his safety from a subsequent 
attack “with lathis °made on him by 


e 
-` 
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4, aud after running some distance, 
found that he could not very well 
make his escape and he tumed 
round and hit Æ a blow and killed 
him, Ae/d, that the appellant acted 
in self-defence and could not be 
convicted. 


RAM SEWAK v. EMPEROR ee 


— Section roo 
—Self-defence—Armed party going 
to escort certain ladtes—Latof ul mis- 
ston —Not unlawful assembly—Meet- 
ing with  resistance—Right 
defence. 


A party of armed men going to 
escort certain ladies who wanted to 
come with them is not an unlawful 
assembly. Where, therefore, it 
meets with resistance and fights in 
self-defence, it does not become an 
assembly of rioters. Where a mem- 
ber of such a party stabs to death 
one of the other party who'levels a 
gun against him, 4e/d, that he acts 
in self-defence and is not guilty of 
any offence. 





os 
— 





RAMZANI v. EMPEROR ea 

————_- ——- Section rig 

— Interpretation of—Hudentiary not 
prnitory. 

See Peral Code (XV of 1860), 

section 34 oe oe ea 














Section r24 
A— Seditious extracts from books 
already publisked— Cumulative effect 
—FProscription of reprinted matter. 

Where the compiler of certain 
Hindi Readers, meant for the use 
of Indian children, collected together 
seditious utterances and sentiments 
which bad already been published 
and the cumulative effect of which 
was to bring into hatred and con- 
tempt His Majesty’s Government 
established by law in British India 
and thereby corrupt the minds of 
the children, eid, that the Govern- 
ment was Justified in proscribing 
the books, even though the original 
were not proscribed. 


BAIJNATH KEDIA v. EMPEROR 


— Unlawful assembly—Crotwd 
spectators. 


A crowd of persons, assembling 





of 


to see what the police officers were ~- 


doing in arresting a person who had 
egcaped from lawful arrest, who do 
not use force or show of farce, do 


of * 


Section 143 


131 


68 


da 


“throat, 
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not form an unlawful assembly and 
cannot be convicted of any offence 
LALJI v. EMPEROR ms 


Sr SCION 187 
read with sectwns 149 and 3372— 
When offence made out— Wrestling 
match— Police maintaining peace and 
order—/nterfering with the match— 
Arena rushed and poltce Aussled. 


While a very evenly contested 
wrestling match was going on, one 


- of the constables who had been 


invited by tbe organizers of the 
show to keep peace and order and 
who was a backer of one of the 
contestants, interfered with the 
wrestling with the result that a 
scuffle followed in which some of 
the policemen were hussled and 
their uniform torn. 


Held, that it is very difficult in a 
case like this, where the backers of 
the wrestlers were grappled on the 
to resist rushing the arena 
when a constable who was alsoa 
backer was interfering, but that, 
however, will not permit the crowd 
or such of the members of the 
assembly present there to hussle 
the police. The duty of controlling 
a crowd at these wiestling matches 
18 a very serious duty and anybody 
interfering therewith must be pun- 
ished. 


MIRAN v. EMPEROR 


Sectiott 173 
— Refusal to accept summons—No 
offence. 

Mere refusal to accept a sum- 
mons from the hands of a police 
officer 4s not sufficient to constitute 
an offence under section 17 3» Indiar 
Penal Code. 











A _„_—__ 


32 


. 1027 


DEBIGIR TAPDHARI v. EMPEROR 148 


———_- Section 186 
— Offence under—Re-organtsation of 
a Panchayat by Sub- Divisional Officer 
—Rude refusal to work on Pancha- 
yat and instigating other Pagches 
nol to serve on tt—When act does 
not amount to an offence. 

With a view to re-organizing a 
certain Panchayat, under orders 
from the District Magistrate, a 
Sub-Divisional Officer proposed to 
the Panches the inclusion of a 
member of the depressed classes 
in the*said Panchayat, whereupon 
the applicant, who was one of the 
Panches, taking offence at the pro- 
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posal, refused, very rudely, to work 


on the Panchayat and also instigat- - 


ed other Panches to® refrain from 
sitting on the newly constituted 
Panchayat Held, that although the 
applicant behaved very rudely, he 
was at perfect liberty to resign 
from the Panchayat and there was 
nothing in the law to prevent his 
advising whomever he may meet 
not to serve on the Panchayat. 
The applicant was, therefore, not 
guilty of voluntarily obstructing a 
public servant in the discharge of 
his public duties, under section 186 
of the Indian Penal Code. 


RAM GHULAM SINGH v. 
EMPEROR q. ia on 


SS Sectton 201 
—Screening an offender—Help in 
removing a corpse—Compulston— 
Efed of. 





When help is offered in removing 
a dead body of a murdered person 
from a house, the presumption is 
that the intention 1s to screen the 
murderer from punishment and the 
person offering such help is guilty 
of an orfence under section 201, 
Indian Penal Code unless he gives 
sach help under compulsion. 

EMPEROR v. AUTAR 





—— Section 225 
B—Adleged offince under prosecution 
based on Munsif’s report—Acquittal 
— Order by Magtstrate Bf comp 
Jurtsdiction— Wheher High Court 
can interfere — Lawful custody — 
What does not amount to twithin 
meaning of Penal Code, 


The High Court will not interfere 
in revision with an order of ac- 
quittal passed bya Magéstrate of 
competent jurisdiction, on a pro 
secution for an alleged offence under 
section 225B of the Penal Code, 
irregularly instituted on a report 
sent in by a Munsif which was treat- 
ed ag a complaint. 


The correct procedure to be adopt- 
ed by a Civil Court desirous of 
prosecuting a person who has escap- 
ed from the lawful custody ot a 
servant of the court is that the ser- 
vants of the court should file a com- 
plaint in the ordinary way. 


A Civil Court is not empowered 
to feave a jJudgment-debtor in custody 
of a peon aier giving Him nme to pay 
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up a decretal amount noris such 
detention lawful custody within the 
meaning of the Peal Code. 


EMPEROR v. MADHO SINGH 


— — —— Sehon 304 
—Applicability of—Murder commet- 
ted by appellani—Motive jealousy— 


Clear confession before Magistrate— ` 


Corroboration of, before Sessions 
Judge—Plea of guilty accepted 
without hearing ecvidence—Retrial, 
necessity of. 


Where the appellant, who was a 
man of considerable intelligence, 
having beyond question killed a 
woman, made a few hours later, 
on the same day, a perfectly clear 
statement about the facts and later, 
on the day after the crime, gave to 
a Magistrate a clear account of the 
whole occurrence stating as a pre- 
liminary to it that he knew he conld 
be convicted on his own statement, 
and when before the Sessions Judge 
he agreed that he had made the two 
statements and pleaded guilty and 
said that he had made the two state- 
ments and pleaded guilty and said 
that he killed the, woman out of 
jealousy, wifh the chopper produced, 
Aeld, that there was before the 
Sessions Judge enough material to 
make him perfectly confident as to 
the guilt of the appellant, In view 
however, of the fact that the apped 
lant’stated, when pleading guilty, 
that he killed éhe woman oat of 
jéalousy and elaborated that in his 
petition of appeal tê. the High 
Court, the safer and better course 
would be that his case should be 
re-tried by the Sessions Judge who 
should hear all the evidence relating 
to it. 


LAHORIL v, ÆMPEKOR tes 
— Sechon 336 
—Coruetion under — When should be 


set aside. 
See Arms Act, section 19 (Ff) 





— ee Oe 











‘Section 36% 
—Boy, under 14 years, placed in 
charge of applicant for being taught 
Ooran— Removed toa distant place 
—Inefather's absence —Offence, na- 
ture of. e 


ere the applicant was put in 
charge of a boy, below the age of 
14, by his father for the purpose 
of teaching and feeding but he took 


him away to a distant city with the ® 
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object of teaching him how to paint 
scenes so that he might joint a 
theatrical company, Ae/d, that the 
removal of the boy amounted to 
taking him out of the keeping of 
the lawful guardian. 


MOHAMMAD HUSAIN v. EMPER- 
OR 


—— — —— m ——_ Section qI 


— When inapplicable— Accused charg- 
ed with karmng stolen more things 
than had been established to have 
been stolen property— Goods discover- 
ed ina room accessible to all members 
of a joint fawily—Conviction, when 
bad. 


Where the applicant was convicted 
of the offence under section 4II 
of the Indian Penal Code but the 
judgment of the Sessions Judge left 
an impression on the mind that the 
accusation was more or less reck- 
less, that the applicant was charged 
with having stolen more things 
than had been established to have 
been stolen property and that the 
stolen goods were found in a room 
which had no shutters and which 
was accessible to all the members 
of a joint family, Aelad, that, under 
the circumstances, the conviction 
should be set aside. 


RAM AUTAR v. EMPEROR 








Se section 415 
— Cheating, offence of —What 


amounts to, 
See Criminal Procedure 

(as amended in 1923), 

435—439 «+ pi 


Code 
Sections 








Sections dt 
and 4g8—Offence under, when made 
out— Expression ‘in possession’ used 
in section 441, meaning of. 


Where applicant occupied and 
locked up an absolutely empty 
house belonging to one A’, with the 
intention to assert his title and 
gain and hold pbdssession of the 
house as against A and the lower 
courts cdhvicted the applicant of an 
offence under section 448 of the 
, Penal Code, the Sessions Judge 
being of opinion that the applicant’s 
object in locking up the shop 
tt must obviously have been to 
annoy Æ, the rightful owner,” 
Akeld, setting aside the conviction, 
that intimidation, insult or annoy- 
ance, as mentioned in section’441, 
(are at all eyents results which more 
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naturally follow when premises are 
occupied than vacant. Inasmuch as 
K was not in possession of the 
house either by himself or through 
any other person at the moment the 
trespass was committed, he could 
not be said to be “ in possession ” 
within the meaning of section 441 
of the Penal Code although he had 
the legal right to possession. 


Afeld, further, that the words of 
the section must he closely adhered 
to and there must ın all such cases 
\be found an intent to cause intimi- 
dation, insult or annoyance A con- 
viction could not follow merely be- 
cause one could pronounce with 
certainty that the accused must 
have known that his act would as 
one of its inevitable incidents cause 


annoyance. 
MOTI LAL v EMPEROR 
through KANHAIYA LAL wd 
— Section 4774A— 





Application of, guestton of —“ Laten- 


Hon to defrand "’— What amounts to 
— Order of dsscharge—When not 


justified. : 
When, with a view to obtain an 
advantage which could not be 


obtained at once ina fai: manner, 
è Bank accountant, noticing that 
bis Bank might fail any day and it 
might take years to recover the 
money deposited by him as security 
which was going to he justly due to 
him, or that the Bank might not 
be able to pay its debts to the 
fullest extent, obtained securities 
worth his deposit by falsification of 
accounts and without the higher 
authoritées of the Bank being aware 
of the fact, and the Trying 
Magistrate before whom the said 
Accountant was ‘subsequently called 
to answer a chargs under section 
477A of the Penal Code, discharged 
him, 4e/d, that the order of discharge 
was not justified, that there was 
enough material on the recoid fo 
directing a further enquiry pd, 
therefore, the case should he re- 
tried. 

If together with the intention of 
deceiving there be an attempt to 
obtain an undue advantage, there 
would be in law an intent to 
defraud. 

[The jnterpretation by BANERJI, 
J. put or the word “ fraud ” and 
various expressions involving the 
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word as used in the Penal Code, 
in the case of Mohammed Sard 
Khan, [1898] I. L R.e2t All, 113, 
approved, | 


NARAIN DUTT TEWARI v. 
RUDRA DUTT BHATT sti 


— Sectton 50¢ 
—Assali—Previous provocatton—No 
justification for—Legal nghi—Sum- 
moning a wwitness—Wriness not 
éxamined—Conuiction bad. 


Whatever the previous provoca- 
tion, a man who pulls the beard of 
a Mohammedan in the public street, 
intentionally insults him and there- 
by causes him provocation, knowing 
that such provocation is likely to 
cause a breach of public peace. 








Where in acase under section 504, , 


accused wanted to 
examine a ceitain District Magis- 
trate as a witness in his own 
defence in order to establish an 
albi but somehow or other he was 
not examined and the accused was 
convicted, Ae/d, that accused had 
been deprived of a right which he 
had by law and the co.victlon could 


Penal Code, 


not stand. e 
BHAGWAN DAS v. SADDIQ 
AHMAD = es 


Indian Railways Act (IX of 
1890)—ARist-NoteForm B—Loss of 
goods—@ Wailful neglect’, whether 
Ry. company guilty of—Waggon 
scaled with paper, string and wax. 


In asuit for comgensation against 
the Railway company for failure to 
deliver the goods which were con- 
signed under Risk-Note from B, it 
was established that the waggon 
containing the goods was sealed only 
with paper, string and wax, ghat the 
seals had been found to be broken 
at a station on the line of the con- 
tracting Railway company and the 
door was found open, /eé/d, that the 
contracting Railway company had 
succeeded in proying loss but was 
guilty® of ‘ wilful neglect’ and, 
therefore, plaintiff's claim must be 
allowed, ° 


Where in answer to the inquiries e 
made by the plaintitf the contract- . 


ing Railway company persisted in 
replying” that they had delivered 
the goods to the trapshipping Rail! 
way, but there was* no justification 
for making these statements which 


[A. L. J. R. 





657 


73 


Pe 


VOL. XXIII] s 





PAGE. 


Indian Railways Act (IX of 
1890) — (contd.) 


proper enquiry, Ag/d, that even if 
the intention of the Ry company’s 
statement was not to direct the 
plaintiff on the wrong track delibe- 
rately, it was almost certain to have 
that result. Such a conduct of the 
negotiations upon a claim called for 
the strongest ‘condemnation. 


BALRAM DASS FAKIR CHAND v. 
THE GREAT INDIAN PENINSULA 
RAILWAY COMPANY .. es 
— s ton 55 
— When inapplicable—Plaintiffs not 
allowed to remove goods by railway 
company— Portion of goods consign- 
ced omussinge—Plaintiffs’ suit filed 
within a year of the Railway Com- 
pany's failure to deliver goods— 
Limitation Act, Arts. 30 and 31— 
Plaintiffs entitled to market value 
of goods consigned. 


Discovering that two out of nine 
packages consigned by the plaintiffs 
did not belong to them, they made 
two honest attempts to obtain deli- 
very of seven packages only bùt 
the Railway Company retained 
the goods atthe time despite the 
fact that on the second occasion the 
plaintiffs went to take the delivery 
at, the request of the Railway Com- 
pany themselves. “A suit was there- 
upon brought by the plaintiffs 
within one year of the failure of the 
Railway Company,gto deliver goods. 
It was found that the plaintiffs had 
consigned not only thes own goods 
but also some goods which their 
customer purchased for himself and 
had asked them to consign with 
their own goods, and that the Rall- 
way Company, later on, after their 
failure to delivg: goods on the two 
previous occasions, ‘had asked the 
plaintiffs to take delivery of those 
seven packages on a third and 
fourth occasion. 


Held, (1) that section 55 of the 


Railways Act applied to ordinary e 


cases and not where the plaintiffs 
at the request of thc Railway Com- 
pany themselves wanted to remove 
the goeds but were not allowed to 
do so; e 


(1) that the Railway Company 
retaimeq the goods at their own 
risk and the plaintiffs „were enti- 
tled to recover the market value of 
the goods consigned and were not 
bound fo accept shc price as wag 
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fetched by the sale of the goods 
held at the instance of the railway 
administration ; 


(3) that the suit was not barred 
by limitation. (Art. 31 of the Limi- 
tation Act, referred to.) Even If 
Art. 30 nas applicable as regards 
the two packages, there was noth- 
ing to show that the said packages, 
which were missing on the date 
when the plaintiffs first sought 
delivery, had been Jost earlier than 
that date ; 


(4) that as between the Railway 
Company, on the one hand, and the 
plaintiffz, the consignors, on the 
other, the Railway Company could 
not dispute the title of the consign- 
ors to the goods. 


G. I. P. RAILWAY v 
RADHEY MAL MANNI LAL 


Indian Registration Act (XVI 
of 1908), secttom 2, subsections 6 
and g—Contract for sale of frun 
crop not in existence at th: time— 
Agreement in writing by purchaser 
binding sfimself to pay price of 
future crops—When registration not 
necessary—The terms ‘ growing 
crops ? and“ smmoveable property? 
— Meaning of. 

A contract for sale of mangoe 
and other fruit crop not in existence 
at the time of contract is indubitably 
a cOntract with regard to moveable 
property only and, as such, does 
not require registration. 


Growing crops are excluded by 
section 2, subsection 6 of the Regis- 
tration Act from the term *' inf. 
moveable property ” and are similar- 
ly included by sub-section 9 in the 
term ‘‘growing crops.” 

The fact that the crop was not 
actually in existence at the time of 
the contract did not take it out of 
the category of a ‘growing crops”. 


There is no distinction between 
the fruit Of a tree and the juice of 


FIRM 


| 


a tree as in both cases the tree is 


left standing after the removal of 
the produce. 


Where the purchaser of a crop, 
binding himself to pay the price of 
fature crops which he might have 
purchased through an oral agree- 
ment, entered into an agreement in 
wgiting which could inno sense be 
regarded as a formal document, held, 
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‘that there was no need for the docu- 


ment to be registered and that the 
contract could be proved altunde. 

RAJA DEVI z. MUHAMMAD 
YAQUB oe oe 


Sections 17, 


- 40, gI—Anthority to adopt—Con.- 


tained in a umli executed by a minor 
— Not registered— invalid for want 
of regtstration, 


A Hindu who by reason of his 
minority cr other disability is in- 
capable of making a testamentary 
disposition of his property, may 
nevertheless give a dué authority 
to adopt to his widow by a will but 
in that event the authority to adopt 
must be registered. An authority 
to adopt contained in a validly ete- 
cuted will is not bad for want of 
registration. 


KONDAPALLI VIJAYARATNAM 


v. MANDAPAKA SUDARSANA RAO 799 


——— Section 5C -- 
Unregistered mortgages for two sums” 
—Agreement between the parties 

regarding redemption—One of the 

properties mortgaged sold subsequent: 

ly—Sale registered—LEffect of. 


» Where the parties to two unregis- 


tered mortgages executed for two 
separate sums, agreed that redemp- 
tion as between themselyes could 
take place only on payment of the 
two sums mentioned, and a subse. 
quent purchaser of one of the pro- 
perties mortgaged had the sale-deed 
registered, 4e? , that the sale-deed 
took priority over the unregistered 
mortgage and that the vendee was 
entitled to the protection given to 
him by section 50 of the Kegistra- 
tion Act. 


RAM GHULAM v. RAM CHANDRA- 


Indian Succession Act, sechons 
yor, 102 and 126—(Gtft to a class— 
Bad as to some members of the class 
— Gift wholly bad—A ge of majority 
— What. e 


M, a Hindu in Madias, died 
leaving a widow and three daughters 
and several daughters’ sons. By 
his will he bequeathed his estate to 
trustees upon trust to pay an annul- 
ty to his wife and further, ‘‘ to 
apportion the residuary trust funds 
into as gnany equa] parls or shares 
as there may be daughters of mine 
living at the time of my decease, or 


- 
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Indian Succession Act 
—(concld.) : 
who having predeceased me shall 


have left issue her or them and me 
Surviving..... .and to pay the in- 
come of each of such equal paits 
or shares to my said daughters res- 
pectively during their respective 
lives. And from and after the 
decease of each of my said daugh- 
ters to stand possessed of the 
shares of the residuary funds so 
appropriated as aforesaid to such 
daughter upon trust for all the 
children of such daughter who shall 
attain tne age of 21 years”. On 
a suit for construction of the will 
brought by some of the daughters’ 
sons, Ae/d. by the Privy Council 
(reversing the High Court) (1) 
that the three daughters took only 
for life and the words of apportion-. 
ment in the wil) were introduced 
for merely arithmetical purposes 
and did not dispose of property. 
Section 126 of the Indian Succes- 
sion Act, therefore, did not apply. 
(2) The gift in favour of the 
daughters’ sons was in view of 
sections 101 and to2 of the Indian 
Succession Act invalid, inasneoch as 
it was a bequest of a_class of 
persons with regard to some of 
whom it might be under section 101 
wholly void. The fact that under 
the Indian Majority Act the age of 
majority might be extended to 21 
in the event of an appointment of 
a guardian to the daughters’ sons. 
would not effect he rule that for 
the purpose of testing the validity 
of the disposition the age of ma- 
jority must be regarded as 18. 


S. SOUNDARA RAJAN v. C.M. 
NATARAJAN p `á 


Insolvency Act (V of 1920), 
Section 75, sub-section 2—Alteration 


in the language of— Efect of— 
Whether a creditor ts a person 
aggrieved and has a right of 


peal—Crops belonging to res- 
ond@nt attached by  recerver in 


insolvency at instance of credttor. 


The crops in suit were attached 
by the receiver in insolvency, at thee 
instanee of a creditor of the estate. 
The District Judge decided on the 
evidence that the crops were so 
by and belonged to ene œF, the pre- 
sent respondent, ‘and directed their 
release from attachment. The cre- 
ditdt, thereupon, preferred ag 


IOIO 


VOL. XXIII] 


INDEX , 


1127 


: i 
j PAGE. 


Insolvency Act of (V of 1920) 
—(concld.) 


appeal to the Hégh Court, under 
section 75, subsection 2 of the In- 
solvency Act (V of 1920). 


On a preliminary objection bhe- 
ing taken to the competency of the 
appeal, Ae/d, that a creditor was a 
person aggrieved and was entitled 
to appeal. 


NIADAR v. RAMJI LAL = 


Interlocutory order — Not affect: 
ing merits of the case - When cannot 
be challenged. 


See Civil 
sec. 105 we th ei 
— ———-—- Order merely 
directing appellants lability te 
render accounts as legal representa. 
tives of deceased sudgment-debtor — 
Ihen amounting to. 


See Civil Procedure Code, Or. 20, 
r. 12, cl. (c) oe sa 


“ Judgment "—Meanng of tÀ 
term in Letters Patent, civil cases. 
See Civil Procedure Code, sec- 
tion 92 + - sa a 
Jurisdiction—dpplications ¢ u b- 
putted to Maharaja of Benares in 
cavil cases from the State—HMigh 
Court— Whether can entertain same. 


The High Court has no powe: tq 
entertain reference or give decision 
in’ applications submitted to his 
Highness the Maharaja of Benares, 
in civil. cases, from gthe Benares 
State Count. 

SHEOBODH RAM TELI v. 
SHIVA PRASAD „o as 

— -—-Cinl or Revenue 
Conrt—Suit in Cini Court for dec 
laration of plaints f’s right as occu- 
pancy joint and co-equal with the 
defendants—Revenue Court, whether 
suit triable exclustvely by. 

See Local Tenancy Act (11 of 
rgo1), Section 167,-4th Sch. pe 
— Crinunal Code— 
Date fixed for pronounanrg judg- ` 
muent—Sndsequent dismissal of cour 
plaintedy Courst—Order tllegal. 

See Criminal Procedure Code . » 
—lllegality tn exer 
cise Pf-aCourt acting without const 
dering question of admissibility of 


Procedure Code 














document. 
See Givil Procedure Code, sec- 
tion 39 . è ee ae 
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————-— Question of—Sutt 
for skate of produce of a tanka- 
Whether lies in Ciil Court. 


See Tenancy Act (Act 13 of 
TOOT), section 4 n 








—- — Question of— Suit 
pending in Revenue Court— Declara- 
tory sutt in Civil Court, imcompe- 
tence of. 


See Agra Tenancy Act, section 
167 ae 


Land Acquisition Act (I of 1894) 
—Appeals to Priry Counctl—Enter. 
tained on questions of principle—No 
interference in matters of valuation. 


Questions of valuation arising in 
cases of compulsory acquisition of 
land are peculiarly within the pro 
vince of the Courts in India and 
the Privy Council will entertain 
appeals in valuation cases only on 
questions of principle. dn a case 
where ` properties are valued ona 
possible development basis, proper 
regard must be had to all the cir- 
cumstances arising in the case. 


NOWROJI RUSTOMJI WADIA p. 
THE GOVERNMENT OF BOMBAY 








Section 23 (2)— 
Principles of measuring valuation 
—Privy Councl, practice of— 
Interference nth decrees tn land 
acquisition cases. 


The principle upon which valua- 
tion of property compulsorily 
acquired should be measured is to 
consider the value to the seller of 
the property in its actual condi- 
tion at the time of expropriatio 
with all its existing advantages an 
with all its possibilities, excluding 
any advantage due to the carrying 
out of the scheme for the purpose 
for which the property is compul- 
sorily acquired. 


— ey, 


The Privy Council will not gene- 
rally interfere with the decrees of 
the High Courts in India involving 
questions of valuation of proper- 
ties unless it was shown that the 
judgment cannot be supported as 
it stands either by reason of a 
wrong application of principle, or 
because some important point in 
the evidence had been overlooked 
or misapplied. 

NARSINGH DAS v. SECRETARY 
Of STATE FOR INDIA IN COUN- 
CIL ie we ee 
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Landlord and tenant—Agneul- 
tural land— Agreement by samindar 
to grant perpetual lease of— Whe 
ther ees: 


The plaintiff sued to enforce 
specific performance of a cortract 
eutered into by the defendant-za- 
mindar to execute a perpetual lease 
of certain agricultural lands with a 
right of occupancy ın the plaintitf’s 
favour, and further to eject ceitain 
other defendants who were actually 
occupying the land. The defend- 
ants contended that occupancy 
rights recognised under the Agra 
Tenancy Act could not be created 
by deed and the agreement was not, 
therefore, legally enforcible. Held, 
that the agreement was perfectly 
valid and should be enforced by 
ordering the defendant-zamindar to 
execute a perpetual lease giving 
the plaintiff rights of occupancy in 


terms of the agreement between 

parties. ` 
DIP CHAND v. MUHAMMAD 
KHALIL .. ae oe 
— Grove—FPos- 





session of owner in his own nghi— 
Wajib ul-arz, gsovistons of, mter- 
pretation of—Holders of grom recora 
ed as occupancy tenants tn ordinary 
village papers—When could not bi 
ejected by Lamindar—-Adverse pos 
session against Zamindar, 


The zamindar of a mahal sought 
to eject the plaintiffs from a grove 
situated on two specified plots of 
land within the area of the mahal 
of which he was the zamindar. ‘The 
holders of the grove pleaded full 
proprietary title in the grove and 
were cqnsequently required to estab- 
lish their title in the Civil Conrt. 
The wa/ftd-ul-are recognised the 
existence of two different kinds of 
groves In village, viz: (1) the or- 
dinary proves in which the holders 
were the owners of the trees alone 
but had no rights .over the land 
and (2) the groves that were in 
possession of the persons other 
than the proprietors of the mfhal, 
and in respect of which it was defi- 
nitely stated that the possession of 
the owner (vah) was in his own 
right, and the zamindar had no 
right to interfere It had not been 
denied that the plots over which 
the grove in dispute stood were 
includeg in the latter class. 


Held, that on a fair interpretation 
of the provisions of the way tè-ul-ars, 
phe plaintiffs had full proprietary 
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title in the grove, although in the 
ordinary village papers the plaintiffs 
and their predecessors in-title were 
recorded only as occupancy tenants. 


Hfedd, further, that the fact of 
such record could not override the 
provisions of the <oas1é/-ars and 
that on the facts of the case the 
plaintiffs held the land adversely 
to the zamindar in the fullest sense 
of the word as they had perfected 
a title by adverse possession for 
the full statutory period. 


SAHU RAGHUNATH SINGH v. 
MAHABIR PRASAD ,, za 


~~— I n terest 
transferred by latter— When not 
exliinguished. 











a 


See Tenancy Act (11 of 1901), 
sections 18 and 79 T či 





— ~ Permanent 
lease— Of all things above, on and 
below the surface—Conveys aright 
to minerals and to work the same— 
Tenant working, minerals for more 
than 12 years without right—Surt 
thereafter tiine-barred. e 


The plaintiffs were the zamindars 
and the defendant their putnidars, 
and the suit was for the establish- 
ment of the right of the plaintiffs 
to the*minerals in the lands in dis- 
pute. 
mines on a large scale and to the 
knowledge of the plaintiffs for more 
than twelve years Before the institu. 
dion of the suit. The defendants 
pleaded tater atta that their putni 
leaze gave theyh the right to miner- 
als in express,terms and that the 
suit was barred by limitation. Held, 
that the lease by its languafe, which 
conveyed tothe lessee everything 
below the surface as well as 
all on it or above it, conveyed a 
right to work the same. eld, 
further, that if the leare did not 
dana right tothe minerals then, 
inasmuch as the defendants had 
been working the mines for a period 
exceeding 12 years prior to the suit, 
it was time-barred. ° 


The mere fact ofa lease being 


permanent. transferable and herit- 


able does not necesgaruy carry with 
it the result thatthe lessee has all 
the zamindari rights including a 
rigit to the minerals and minerals 
will not be held to have formed 


The defendants had worked ` 


Ta. L. J. R. 
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part of the grant in the absence 
of express evidence to that effect. 
RAJA MAHARAJ KUMAR SATYA 
NIRANJAN CHAKRAVARTI v. RAM 
LAL KAVIRAJ oo oe 


— Sale of ryot’s 


house with right of residence—u- ` 


dential value of sale-deeds and trans- 
fers in favour of strangers—Custom 
— When evidence legally sufficient to 
establish rt. 


Where ina suit for ejectment, 
the zamindar-plaintiff 1elied on an 
entry in the wayid-ul-ars which did 
not show that the right of residence 
could be transferred but, on the 
other hand, there was a volume of 
evidence in favour of the defendant, 
consisting of a large numbe of in- 
stances of transfers made in favour 
of strangers during the last 60 years, 
keid, that the evidence produced by 
the defendant was legally sufficient 
to establish a custom which was 
fatal to the plaintiff’s suit. Inas- 
much as the zamindars took no 
steps to object to the appearance 
of strangers in their village, by 
virtue of*the said transfer, the 
courts were entitled to draw the 
inference that there must have been 
e2 custom to which they submicted. 


TAJAMMUL HUSAIN v BANWARI 
LAL ee os g = . 








— - S inking a 
pucca well on Abadt land appur- 
tenant to a tenant's Bue Tenant’ s 
right to make tmprovements— Cause 
of achon—V hen does not lte. 


The sinking of a pacca well ina 
part of the Abadi land appurtenant 
to atenant’#ghouse does not give a 
cause of action to the zamindar. 


MAHADEO RAI v. JAN MUHAM 
MAD is 


ee s. 








c Sutt for 
ejectment—aAdverse possefsion—H ouge 
in village Abadi—Defendants not 
tenants or Ratyat—When plaintif 
camindar not entitled to succeed. 


Pfaintiff having purchased a çer- 
tain village brough* a suit against 
the defendant for ejectment from a 
house which was found to have been 
occupied at one time by a datragi 
who was nota tenant or raiyat of 
the gamindar. [t was, 
fact that the said datrag: sold the 
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house along with its site to the pre- 
decessor of the defendant, that the 
sale-deed, which was attested by one 
of the zamindars, expressly stated 
that absolute ownership was being 
transferred, that the house was sold 
again and was ultimately acquired 
by the defendant who never acknow- 
ledged the title of the zamindar or 
paid any rent ard that at no time 
the plaintiff had actual possession 
of the house. The Munsif, finding 
that the defendant had fully estab- 
lished his adverse possession and 
that the plaintiff had failed to prove 
that they ever had any possession 
within 12, years of the suit or that 
their title bad ever been acknow- 
ledged, dismissed the suit. On 
appeal the lower appellate court set 
aside the deciee and remanded the 
case. 


Heid, that the 
must fail. 


plaintiff’s suit 


KOMIL PRASAD v. BHARAT INDU 874 





——— 


— —— — Tenant 
holding under perpetual lease—En- 
croachment by trespasser— Tenant not 
entitled to abatement of rent—Bound 
to Protect Aimself against trespass. 


If a tenant holding land under a 
perpetual and heritable lease Joses 
a portion of the lands demised to 
him by illegal encroachments of a 
trespasser, he is not entitled to 
claim an abatement of the rent as 
against his landlord. The duty of 
a tenant under a perpetual tenur® is 
to piotect himself against illegal 
encroachments by others on the 
lands of which he has the exclusive 
possession. If he fails to do so, he 
cannot prejadice the landlord's claim 
for rent. The landlord cannot in 
the ordinary case know whether the 
possession of a particular area of 
land is edverse to the tenant or has 
taken place with his consent. He 
could not, therefore, safely sue an 
action for ejectment of a trespasser, 
as he might always be met with the 
objection that the apparent trespass 
was acquiesced in by the tenant who 


can deal with the lands as he 
pleases. 
e 
KATYAYANI DEBI v. UDOY 
KUMAR DAS , na ee 
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Land Revenue Act (III of 1901), 
sections 111 (6) and 233 A—Partstion 
proceedings— Question of proprictary 
btle—Revenue Court, whether em- 
powered to refer parties to Cil 
Court after framing issues. 


A Revenue Court, after framing 
issues and fixing a date for final dıs- 
posal of certain partition proceed- 
ings in which the plaintiff-appellant 
had raised a question of proprietary 
title, changed its mind and directed 
the plaintiff to obtain a declaration 
of title from the Civil Court. On 
the plaintiff instituting a suit, it 
was objected that the Revenue 
Court having once framed issues 
was incompetent to refer the plaint- 
iff to a Civil Court. Weld that 
there was nothing whatever in 
section 111 to prevent the Revenue 
Court from’ referring the matter 
to the Civil Court after it had 
gone to the length of framing 
issues. The Court can be permitted 
to refer the case even after it has 
taken evidence but it should make 
up its mind at an early stage of 
the proceedings. 


[Per BANEBRJI, J.—A suit for a 
declaration like the one in this case 
is cognisable by the Civil Court, 
except where section 233K of the 
Land Revenue Act bars it. In this 
case the order of the Revenue Court 
directing the plaintiff to institute 
the suit was a removal of the bar 
and~therefore the suit was enter- 
tainable. | 

SHAGUN CHAND v. ASA RAM 


Section 1r18— 
Provistons of —-Plaintsff’s suti for 
possessiotP of share by partition of 
house— Proceedings for perfect partt- 
tron of village pending tn Revenue 
Court— Whether crotl suit maintain- 
able, 
Woere at the time of instituting 
a civil suit for possession of a cer- 
tain share by partition of the house 
in dispute, proceedings in the 
revenue court for a perfect partiti®n 
of the village were pending and the 
Munsif dismissed the plaintiff’s suit 
on the preliminary ground that it 
was not maintainable but, on appeal 
the District Judge remanded the 
case, Ae/d, that the view taken by 
the lower appellate court was per- 
fectly coryect. 


The Revenue Court has no juris- 
diction to partition a house but it 
cag partitign the site occupied by a 


Land Revenue Act (III of 1901) 
. —(contd.) 


house along with other land ina 
village and if in making a partition 
it is necessary to include ın the por- 
tion allotted to cne co-sharer the 
land occupied by a dwelling house 
or Qther building in possession of 
another co-sharer, the latter can, 
under section 118 of the Land 
Revenue Act, be allowed to retain 
the land with the buildings thereon 
on condition of his paying a reason- 
able ground rent to the co-sharer in 
whose portion it may be included. 
KULSUM BIBI v. MUBAMMAD 
ISMAIL ee - ee 


-_—_— Section 233 K 

-~ Parttes— Unregistered body—Sust 
against — All members to be implead- 
ed— Question of tstle—When open to 
Civil Court to consider. 


An upregistered body cannot sue 
or be sued as acorporation but all 
its members must be impleaded. 


Where at the time of passing an 
order for partition of certain pro- 
perty, in which an unregistered 
society consisting of 13 members 
was also interestéd, no one except 
the acting manager of the said 
society, who were not represented 
in Court, were not bound by any 
order passed behind their back and 
that it as clearly open to the Civil 
Court to go into the question of 








_litle. e 
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— — — — —— Section 233 
(k)—Provrsions of— Whether appir- 
cable only to cases under section 111 
determining question of tstle—Ques- 
tion of proprietary right regsed in 
Partition court, 


The course of decisions of the 
High Court has definitely establish- 
ed the principle that section 233 
(2) of the Land Revenue Act debars 
civ@ courts tron? questioning the 
final allotment of land and title 
effected by means of a partition, 
and to depart from this rule would 
merely be to throw the law into the 
state of aincertainty which formerly 
prevailed regarding it. The section 
is not limited to the case in which 
a question of propriejary*right has ° 
been determined under section I11 

Where the plaintiffs had definitely 
asked*the partition coust to allot e 
to them exclusively the property 
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Land Revenue Act (III of 1901) 
—(concld.) 


entered in the name of one J, who 
represented another branch of the 
family, on the allegation that his 
(D's) name was fictitiously recorded, 
and the court did not grant plaint- 











INDEX 


PAGE, 


TES 





PAGE 


Legal Practitioners Act (XVIII 
of 1879)—(conclad ) 


`The regrettable practice of mak- 
ing reckless charges and indulging 
in terms of abuse in drafting plead- 
ings deprecated and disapproved. 





da 


ya ; A VAKIL—IN THE MATTER'OF 469 
iff’s prayer, it must be deemed to , 
have been refused. The plaintiffs Limitation—Stariing point of— 
could not re-agitate the same matter Sale-deed—Property situated in two 
in the civil court. places—Registration — Entries made 
ZORAWAR SINGH v. BHAGWAN AE RINENERL CALER; ! 
SINGH s W Je. 755 Where the property comprised 
— zen | eae a 
ac re 
(k)— Whether bar to suit for mere 4 one place but the entry adn 
declaration — Defendants denying the registration was made by the 
istie of morigagor before (RPI VOL» Registrar of the other place at a 
tame-lamet, subsequent date, Ae/7, that limitation 
See Mortgage i «+ 291 | began to run from the date when the 
Lease —Forfeture of--What does deed was first registered. 
not amount to. SHEOPUJAN MISRA 7. MAHNGU 
See Transfer of Property Act, RAI ša og oe 104 
section 111, cl. (g) .. ie 40 — — — When suit barred 
Permanent— Whetkir con by —Tenant working minerals for 
veys right to minerals and to work more then 13 years without rights, 
the same. see Landlord and tenant <. «712 
See Landlord and tenant . 712 Limitation Act (IX of 1908), 
Legal Practitioners Act (XVIII of Sections ta— T'o tal period for 
1879) - Urprofessional conduct, what oe sie EA p a 4 ie 
amounts to— Cross-examination of my? li im fi oe ae aes 
watness—Cournsel’s duty and respon- mA ppnen Qa oe a a Tuag 
sibility—Vakil importing personal ill- pn i ] eee: Gets Cee 
‘will into pleadings with intent to are d A ase A a y and within 
Re re ; perio sas Y eee by Sch. r. 
: š An appellant is within time If his 
Where questions to credit are à : 
material, questiens however damag- T : creme aa geen 
ing nated G Pub gne a pe to him ander section-12 of the Limi 
SDB ee OUL COUns ee Must always tation Act, namely, the initial period 
safeguard himself by being able to i 
granted by Schedule 1, plus the time 
show that he had reasonable ground felis for Ghealnin fth 
for believing in the charges which rhe pa = In h MB A COPY OF ns 
he in his cross-examination makes ° A TEPE pons Etme- requisite 
against a witness. or obtaining a copy of the decree, 
f , If any of the two periods requisite 
Where with a view to insult and for obtaining copies of the decree 
defame the witness, who was a and the judgment overlap each other, 
Mukhtar by profession, a Vakil one of the overlapping periods will 
maliciously drafted a written state- have to be left out of account. 
ment containing insulting and de- There {s no clear provision of lay 
famatory charges which the.Vakil  |to be found in section 12 of the 
knew were unfounded in fact, an@ Limitati®n Act to the effect that it is 
subsequently, in his cross-examina- Incumbent on the appellant to apply 
tion, the said Vakil, knowing per- for copies at one and the same time 
fectly well that there was not the within the period provided by the 
slightest shadow of foundation for first schedule. 
the allegation, asked the witneSs RAMZAN BAKSH v. MUHAMMAD 
in open court: ‘' Did you not have ISHAQ .. y s 342 
a motipe served. on yon under sec- —————~ Section 12, cl. (2)— 
tion 476 of Criminal Procedure Benefit, of— Appeal from a migcel- 
Code.. eer ?”, Aeld, that the Vakil laneous oder on civil side. ; 
was guilty of unprofessjgnal con e è See Ciiminal Procedure Code, 
duct? . g section 476.. 2 e} <. 297 
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Limitation Act (IX of 1908) 
—(contd.) 
—— —— —— — Section 18—Appls- 


cabshtty of —Sale effected by fraudulent 
concealment of execution proceedings 
by decree-holder. 


Civil Procedure Code, Order 21, 





rales 89 and go aes oe 

— ——— Section Ig-— Ack 
nowledgmeni—Promtise of future 
payment, 


Where the writer of a letter 
admitted the existence of a running 
account between the parties and 
stated that his representative would 
compare accounts and pay what was 
found to be due, 4e/d, that it 


amounted to clear admission of 
liability. 

SANT LAL v BENI PRASAD 
ro Sections 19 and 20 
—Provisions of— Original bond 


superseded by second bond— Endorse- 
ment on, when not amounting to ‘ack- 
nowledgment— Whai constitutes a 
proper ‘acknowledgment — Wording 
of the endorsement, legal effect’ of, 
question of interpretation—Can be 
mised in second appeal. 


On 14th May, 1914 defendant 
executed a simple unregistered bond 
for ks. 3,999 I2 simple 


" interest in favour of the ‘plaintifl, 


the money being repayable on sth 
June, 1917. On 3rd June, 1920, 
defendant signed the following 


endorsement, which was written on- 


the back of the bond by the plaint- 
itf.—‘'Accounts having been made 
ap, the sum of Rs. 6,500 ‘has 
resulted®as principal and interest 
in which (ismen) a usufructuary 
mortgage of village Samogarh for 
Rs. 4,000 has been executed to- 
day. Rs. 10 in each have been 
paid.” The same day a deed was 
execated by the defendant in favour 
of -the plaintiff and it was sub- 
sequently registered, It stated that 


` ‘în consideration of Rs 4,000 ghe 


defendant transfers to the plaintiff 
possession of the village of Samogarh 
with full enjoyment of the usufruct”’ 
and that ‘fat the end of twenty years 
the village is to be restored to the 
defendant without payment but 
during the continuance of the twenty 
years’ enjoyment it is open to the 
defendant to recover possession 
of the village at any time by 
payment of the whole amount due”, 
e 


760 


248 
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Limitation Act (IX of 1908) 
—(contd.) 
The deed also contained a previous 


interpolation tq the effect that the- 


“Kul zare saman” of the deed of 
t4th May, 1914 had been taken into 
account. On 5th July, 1921, the 
plaintiff sued the defendant for Rs. 
2,813 odd, on the basis of the bond 
of 1914, relying on the endorsement 
of 1920 to save limitation. The 
Subordinate Judge dismissed the 
suit as time-barred. The District 
Judge, however, decreed it on 
appeal, finding that the so-called 
‘“usufructuary mortgage” had been 
executed in part payment of the 
amount due on.the deed of 1914 and 
treating the endorsement of 1920 
as an acknowledgment in writing 
within the meaning of section Ig 
(Act 1X of 1908). The defendants 
having preferred a second appeal, 
Aeld on a preliminary objection, 
that inasmuch as the decision of the 
District Judge proceeded necessarily 
on his view of the legal effect of the 
words of the endorsement, it was 
open to the defendant to~ question 
his decision on that paint. Herd. 
further, that on the facts the @laint- 
iff could not invoke the, assistance 
of section 20, Act IX of 1908. 
In order to extend the period 
of limitation, the plaintiff must 
prove that the defendant made and 
signed an acknowledgment, on 3rd 
June, 1920, to the effect that after 
all realizations, there waf a balance 
due on the deed, Tgis he (plaintiff 
failed to do 


Per BOYS, J.—The mortgape-deed 
might be correctly described as a 
‘conversational document? which 
was ehecuted in lieu of the first 
document and entirely superseded 
it. 

MEHARBAN SINGH v. 


PANNA 
LAL .. z aa 





—— Section 174— 
Ag plication of- Mortgage— Trans- 
fer by mortgagee, for valuable 
consideration —Mortgagee in passes- 
ston at the time of-—Transferee, 





good fath of—Redemplien, suit for, , 


of  oggtnal mortgage—Aducrse 
possession, question of—IVhen does 
not arte at between transferees and 
planif —Art, 140—Promsions of, ° 


Article 134 of the’ Limitation Act 
is designed for the protection of a 


tranSferee who has been led by e ... 


VOL, XXIII] > INDEX 1133. ` 
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— (contd. ) i 


mortgagee to believe that he is 
acquiring not merely mortgagee 
rights Lut a full proprietary title. 
The suits referred to ın the article 
being suits for possession, it must 
be arsumed that when such a suit 
is brought, the defendant-transferee 
is in possession. It is also reason- 
able to hold that the transfer which 
he hag taken must have been one 
which placed the transferee in pos- 
session and that, consequently, 
where the transferor is a mortgagee 
he must have been in. possession 
of the mortgaged property at the 
time he made the transfer. But 
the possession which the transferor 
had at the time of the transfer 
mutt not necessarily have been 
acquired under the mortgage origin 
ally made in his favour, 


Even if a mortgage is a simple 
mortgage and if the mortgagee sub- 
sequently gets possession of the 
mortgaged property otherwise, arti- 
cle 134 applies if it is established 
that at the time the transfer is 
made, the mortgagee was in posses- 
sion no maéter under what title 


In a mortgage deed effected by 
one 7S, on 1st September, 1863, 
m favou! of a firm, the mortgagor 
covenanted to hand over possession 
of the villages mortgaged to tfe 
mortgagee in case he (mortgagor) 
failed to discharge the entire 
mortgage-debt by thg end of that 
year. 7S died in N@&vember, 1864 
leaving a will which provided that all 
his property shall, on his demise, 
descend to his eldest son, TBS and 
to his lawful male children and in 
the event of TZS dying without 
such children®the same shall des- 
cend to the next male heir, of -the 
testator and should all his sons die 
without lawful male children. it 
ehall descend to his female children 
or, inthe event of their death, to 
the female children born tn wedlocks 
of his sons in succession. By vir- 
tue of this will 7AS took posses- 
sion of the estate and in November 
1867. he mortgaged the same pro- 
perty which had heen previously 
mortgaged, in favour of the afore- 
sald firm, for valuable consideration 
out of*which a farge amount was 
credited on account of the principal 
and interest due to the said firm on 


the mertgage of 863. The result j 


143 ` 


—(contd.) . 
of the teims of the 1867 deed was 


, t0 put the mortgagees in complete 


control of the revenues of the 
mortgaged property as effectively 
as if they had been put in actual 
physical possession. In 1872-73 
the successor of the said firm pur- 
chased some mortgaged villages ın 
execution of certain decrees obtain- 
ed by other persons against ZZS 


and believing himself to have be- | 


come the absolute owner of these 
villages, he, in December - 1898, 
mortgaged and subsequently in 1903 
sold the said villages to one WR 
for valuable consideration. Later 
NR sold five of the villages now 
in dispute, in April, 1994, to the 
present defendant-appellant, MS, 


describing himself as the abso < 
lute owner of the properties con-. 


veyed. Meanwhile 7'@S died with- 
out leaving any male issue. In 1906 


the second son of 7S sued for ' re- z 


demption and possession of the 
estate which was in the hands of 
the transferees ard it was held by 
the Privy Council eventually (vurde 
11 A L. J. R., 494), on a construc- 


tion of the will of, 7S, that FPS, 


had only a life-interest in the estate 
Before the suit could he finally 
decided, the second son died with- 
out leaving any miale issue and as 
he too had only a*life-interest, his 
suit abated. A fresh suit was 
brought by the next son of 7S but 
he too died before the decision of 
the suit. The present suit was 
filed, in May, 1920, by the,daughter 
and next heir of 7S for the redemp- 
tion of the mortgage of 1863. ə 

Held: (x) that as the plaintiff- 
respondent -was the lawful owner 
of her father’s estate at the time 
she brought the suit, she was enti- 
tled to maintain the suit for redemp- 
tion ; f 7 

(2) that the detendant VS was 
entitled to the benefit of Art. 134 
of the [imitation Act and was, 
therefore, not liable to be ejected 
in a suit for redemption of the 
mortgage of 1863. The mortgage 
of 1863 being still alive in 1867 and 
tbe mortgagees being under that 
mortgage entitled to get possession 


the possession delivered by 74S in 


1867 must be referred to that right 
and the mortgagee’ were therefor. 
in possession of the mortgaged 
property from that time under 7$?’ 


> 
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mortgage quite apart from such oneor is Absolutely unnecessary and 
possession as was subsequently futile, it may fall shorf of amount- 
gained by the auctlon-purchabses in Ing to such a step. 
1872. RAGHUNATH PRASAD SINGH v. 

[As between the transferees and LACHHMI NARAIN SINGH 422 
ae present plaintiff no shoes of — —-— —— Arts. 7 and 103— 
adverse possession can arise because ; 
under Art 140 of the Limitation pee es E ba Sanit ages 
Act a remainder TARRE atl ble ‘artisan’, diference between the two 
Sues TOP Possession OF anmnovable -- Wages and salary, meaning of. 
propeity devised to him within 12 aa 
years from the date when his estate Plaintiff, who was employed as 
falls into possession.—Per KAN- a weighman in the shop of the 
HAIYA LAL, J.] defendant on a fixed monthly re- 

NAUNIHAL SINGH : ALICE muneration, claimed his wages from 
GEORGINA SKINNER 691 February, 1921 to February, 1922, 

i which the court below allowed for a 
— Section 182 (5)— period of three years prior to the 
Execution of q decree in a sutt for suit eld, that a  weighman 2 
parttioxn—Ap plication by decree-hol employed to work +t a shop ıs not 
der to send for record of original a household servant, nor is he an 
tunk—Applicatian granted in order artisan nor mere labourer. He can 
to dispose of objections raised by be asked to do other work besides 
judgment-debtors — Whether decree weighing goods, when free, and 
holder's application amounted toa therefore, article 102 was rightly 
step-im-atd of execution, ` applied to the plaintiff’s case. 

Seven years after the passing of a MUTSADDI LAL v. BHAGWAN 
final decree for partition, the judg- DAS te .. IOSÇ 
mentdebtore raised several chee, | lar “soit for 

i f preemption— When not barred. 
execution Thereupon the decree- 
holder put in an application praying See Preemption .. s. ` 885 
that the record of the original case = Ari. 30 and 3I— i 
should be sent for as it was neces- Planth€'s suit filed within a year 
sary for the purpose of disposing of of the Ry. Co's failure to deliver 
the objections. The Court, before goods— Whether birred by. > 
whom the application was made, ; 
considered that il was essential that See Railways Ach (IX of 1890), _ 
the record, or, at any rate, the final SPOON SS a el -- 398 
decree snould- be sent for and it = Art 75 of Seke- 
actually granted the application dule 1—Warver—What does not 
The las execution application of amount to—Abstinence from enforc- 
the decree-holder was within three ing aright atthe time when cause 
years of the step taken by ‘him in of action arises—Instalmeng bond— 
applying for the record to be sent Terms of—dn case of default 
for. ` i made in payment of instalment 

Teld, that the step taken. by the the whole amount due to be pard 
decree-holde: was certainly in pro- — No instalments pard—First three 
secution of his application and in ` | asnstalments barred by time— Plant- 
order to get rid of the objections 1gs sutt for oniy part of the 
which were an obstacle in the “way amouht which fell due within 3 years 
and, therefore, it did come under of kts sutt— No emdence of warver— 
section 182 (5) of the Limitation Limitation, question of, z 
ACN According to the terms of ane 

Every application to send fora instalment bond held by the plaint- 
record, made by a decree-holder, iff, he was to receive from the 
does not necessarily amount toa respondent a certain sum every year . 
step-in-aid of the- execution of a dec- for eight years and,in fase of any 
ree, fay every cate must depend default ın the payfnent- of-any instal- 
on its own facts and circamstances. e | ment, the respondent -was to pay 


Tf an application is rota ona fide 


the tntire amount dge on the bong, 
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irrespective of, the instalments. expiry of the term for payment of 


None of the instalments were paid 
and the terms of the bond were, 
in no respect, altered. Ina suit 
brought by plaintiff subsequently, 
it was stated that his clam -with 
respect to three of the instalments 
was barred by time, that he did not 
want .to sue for the entire sum due 
and thus leaving out the last two 
instalments, he sued for three which, 
_ according to him, fell due within 
three years of the institution of the 
suit The respondent met the claim 
with i plea of limitation and the 
court below held that the suit was 
time-barred, there being no evidence 
of any waiver. The plaintiff having 
come up in revision to the High 
Court, argued that he had an option 
to sue either for the whole money 
or for some of the instalments as 
he was advised and that as he waived 
his right to sue in respect of the 
first three instalments, he came 
within the period of limitation. 


Held, upholding the lowei court’s 
judgment,ethat if the appltcant’s 
argument were accepted, the result 
would be that, on the game facts, 
if a claim was made fora part of 
*the amount due ıt would be within 
time, while, on the same facts, if 
the claim be made for a larger 
amount which was also due, the suit 
must.De treated®as barred by time. 
This was a positiog which could 
not have been contémplated by the 
Legislature, nor did such position 
follow from the language used. 


A mere abstinence from enforcing 

a Tight at the time when the cause 

of action arifes does not amount to 

walver as contemplated by Article 75 

of schedule 1 of the Limitation Act. 
2 


Waiver is, in effect, a substituted 
contrátt for the previous one and 
this may be express or implied, 

KANHAI v. AMRIT... a 


Art. 75 — Instal- 
meng bond executed under— Terms 
of—Rrgkt to recover money— Wanga 
by obligee in case of first default— 
Second default-—Suul brought after— 
Wher not barredeby limitation 


Where an instalmeft bond exe- 
cuted under Article 75 of the Limi- 





- 
eee 


ltatioa Att provided that on the® 


424 


half the sum with interest and com- 
pound interest, the creditor had a 
right to recover it or that ‘the 
entire sum could be recovered after 
the expiry of the’ last term’, and 
the obligee waived his right in the 
case of first default bat brought a 
suit, after a fresh default had been 
made, within three years of -the 
time fixed for the second payment, 
Ae/d, that the suit was within limi- 


tation. 


Held, also, that each case is to 
be governed by the Article appli- 
cable to it. ° 

SHIAM LAL v. JOTIA 


————_—- —Art. 120—feriod 
of—From what date to be reckoned— 
Surt to set aside sale-deed by Hindu 
son. : 


See Hindu Law Sa acs 


——— —A rt. 123— Delt- 
verible and payable—Meaning of 
— Point of commencement of time 
— Will—Prinaples of construction 
—Words used unanibtguous—To be 
fully given effect to. 


A sharie in the property of an 
intestate would not be “ deliver- 
able ’’ within the, meaning of Art. 
123 of Schedule 1 tothe Indian 
Limitation Act (IX of 1908) until 





176 


the administrator, to'whom letters | _ 


of administration had been granted 
had in his hands the share to be 
delivered and similarly a legacy or 
share in a legacy does not become 
st 
the said Article until the executor 
or other person liable to pay it has 


in his hands money with which it ` 


could be paid. 

In (895 a Hindu lady instituted 
a suit for possession of an estate 
and a Receiver was appointed. In 


1899, during-the~ pendency of ‘the’ 


suit, she-died. -On the date of her 
death, a large sum-of money stood 


to the credit of the estate in the- 
She left x- > 
will whereby she bequeathed this- 


hands of the Receiver. 


gum of money to several legatees. 
The suit whick was continued after 
her death by her reversioners was 
dismissed by the Lower Courts but 
was ultimately decreed by the Pyivy 
Councilin 1913. In 1916 the lega- 
tees instituted suits to recover the 


payable ” within the meaning of — 
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—(cenid.) —- (concld.) 
legacies under the will. Æeld, that nature: of wag property would have 
the suits were within time, POSE -CONSIMEEEG: . 
ALI HAMMAD v. GHURPATTAR 
When a will the E SINGH sis re .. 24 
uestion is, what 15 the meaning o 
‘fae which the testator has actually ae eee Ate 277 sate ae 
written. That which he has written Substitution of the representative of 
is to be construed: by every part a deceased ysudement-debtor under 
being taken into consideration a preliminary decree for foreclosure. 
according to itp ‘grammatical con See Civil Procedure Code, Orf 
struction and the. ord:nary accept- 22,0. 4 n 1s. 332 
ation of the words used with the . 7 è 
assistance of such parol evidence -- Art 181~P reli | 
of the surrounding circumstances munory decree for salen a mortgage 
as is admissible to place the couit against a Hindu father and kts sons 
in the position of the testator. —.tppeal by sons alone—Applica- 
p tion for final deciee— Time runs from 
Where, by.acting on one inter- date of appellate decree. 
pretation of the words used we are See Mortgage a .. 867 
driven to the corclosion that the ' i 
person using them is acting caprı- — —- dri. 182— Question of 
ciously, witnout any intelligible — Partition sutt—Final decree— 
motive, contrary to the ordinaty Appeal by plaintiff—WNo objections 
mode in which men in general act raised by chposite parties—Execution 
in similar cases, then, if the langu- of final decree—Application for— ` 
age adnuts of. two constructions, h ken not beyond time. 
we may reasonably and properly f P 
adopt that which avoids these ano- According to a final decree passed 
malies, even though the construc- On 29-1-1917 in a partition Suit in 
tion adopted is not the most ob- which the present appellants (judg- 
vious, or the most grammatically ment-debtors ) were arrayed as the 
accurate. But if the words used are third set of defendants and the res- 
unambignous, they cannot be depart- pondents (deciee-holders) as the 
ed from merely because they lead fust ang fourth sets of defendants, 
to consequences which we consider the appellants were directed to pay 
capricious, or even harsh and un- to the respondents a certain amount. 
reasonable. SRS am ; On the 20th November, 1917, the 
S plaintiff in the sug filed an appeal 
VENKATADRL APP4, RAO BABA. agamas Poia. Geeres to the. High 
DUR `v. PARTHASARATHE APPA ..° oe ae peels oe eee 
eS ! y any set or the defendants who 
RAO BAHADUR VARU w p 261 were all parties to the appeal The 
ae i ligh Cout dismissed the appeal on 
— —— Art. r44—T ithe 
to land in dispute proced— Possess Ane ee uary, 1922. On the 
ton doudtful—How to arrive ata ak j; E » 1923, the respondents 
dectston—Nature of. property- Con- aE ale an garners of the final 
nderohen or ecree. e appellants pleaded 
that the application was made beyond 
a ea E f time. Æeld, that limitation for 
Where plaintif had proved his execution of the final decree began 
title to the land in suit unde a to ru& from the date of the High 
partition held some years back, and Court’s decree. It could not be 
it had not been’found as a fact that ` maintained that because the present 
he had been actually dispossessed . appellants. or the present respon- 
by the defendant keld, that, in — dents did not challenge. the final’. 
cthe circumstances, the Lower ~ decree In the proceedings ky way of 
Appellate Court should have appeal to the High Court, that 
considered whether the defen therefore theit relatjons -were 
dant ‘had completed a title jip governed entirely by*the final decree. 
himself gy being’in adverse posses- 
sion fór twelvé years. In deciding -' - SHI PRASAD v. MATHURA - - 
the question’.of ~ possession, the -- PRASAD `~.. O as? na 878' 
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. PAGE. 


Lia pendens—Daectrine of, applr 
cabiltty of, to pre-entption suits, 


_ See Agra Preemption Act (U. P 
Act XL of 1922),*sections § and 19 


——— Doctrine of, appli- 
cation of toa preemption suil 


See Transfer of Property Act 
(IV of 1882), section 52 on 

Maintenance—Arghi of—When 
netlker attachable nor saleable. 


See Civil Procedure Code, sec- 
tion 60 gi sè di 


Malice—Zaference of — When car- 
mot be drawn. 








See Defamation fe ve 


Marine ınsurance— Contract for 
—Must be in writing. 


See Stamp Act (11 of 1899), sec- 
tion 7 se is ‘ 


Marriage— Direct evidence to prove 
twnvalidity of —When presumption on 
account of alleged acknowledgment 
cannot arise. 


See Mohammadan Law eG 











ther valid under Hindu Law 
See Hingu Law or 


of —Shiah 


— Kalidity 
woman and Sunni husband. 
e See Mohammadan Law ie 


Master and servant— Servant in 
default— Dismissal by master without 
noticz-—Salary for broken period of 
seroice— When servant not entitled to. 


Where a Press cofapositor, who l 


was engaged on a monthly salary, 
having got fever one day, suddenly 
disappeared from the Press without 


applying for leave and did not turn: 


up for 5 or 6 days whereupon his 
master, feelang irritated, dismissed 
him before the expiry of the month, 
without notice, Ae/a@, that inasmuch 
as the condnct of the compositor 
was such that ıt justified the master 
in dismissing him, the compositor 
was not entitled to hig salary for 
even the broken period for whith 
he had-served. 


In the absence of any statutory 
proyisions in India, the common 
law of England would prevail. 


The contract between the parties 
must,be deemed to Le that the ser- 
vant should -perforne his part of the 
contract for the whole period for 


which wages are paid and that if he, 


fails’ to perforri his part of the 


Karao form— Whe- l 


615 


336 


105 
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Master and servant—(concld.) 


contract or is iightfully discharged 
at any intervening period between 
the dates when hs wages are due, 
he can recover nothing for the bro 
ken period of service. 


BHAKTA SHIROMANI; alas 
BACHCHA v. SEETAL NATH 

Mer ger— What cannot be regarded 
as a—Mortgagors enjoying two sepa- 
Yate capacities, 


See Pensions Act (23 of 1871), 
section 4 .. f ci 


Mesne profits — Claim for, barred 
by receipt of rent. 


See Indian Evidence 
tion lig. 


Act, sec- 


Minor—Compsomsse by guardian 
tottheut leave of Court. 


see Compromise .. 


Minor—Kiıghts of-—Debt by father, 
tainted with  iwamorality—Decree 
against father personally 

See Hindu Law oe 





Suit against—Guardran- 
ad-litem—Guslty of neghgence— 
Minors interest prer udiced— Minor 
not bound, 


See Guardian-aa-litem 


Misdirection— What 
amount to—Erio+ in 
to jury. 


oe 


does not 
SuUMmMMINE- up 


See Peral Code (XV of 1860), > 
» + 314 


section 34 .. N ; 


Mohammedan Law—JD:rec? 
vidence to prove invalidity of mar- 
riages— Acknowledgment, when pre- 
sumption of legitimacy or marriage 


-| cannot be ratsed, ? 


Where on the entire oral as well 
as documentary evidence it was 
abundantly proved that one ÆU (a 
Mahommedan) kept a Hindu married 
woman as his mistress and that the 
defendants were the children of EU 
by that woman, e/a, no rule of pre- 
sumption of legitimacy or mariage 
could avail the defendants in a suit 


682 


463 


172 


gor 


brought by the legitimate gon of . 


ÆU claiming to be the sole heir of 
his father. 


It is only where direct proof of - 


marriage is not available that indirect 
proof of marriage by way of acknow- 
ledgment of legitimacy in favour of 
a son is allowed to take the place 
of direct proof of marriage. Where 
direct proof is available to estabHsh 
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Mohammedan Law — (cortd.) 


that marriage was impossible or a 
marriage would be invalid no ques- 
tion of presumption of marriage on 
account of an alleged acknowledg- 
ment can arise 


MOHAMMAD SHAFIQ ULLAH 
KHAN v. NUHULLAH KHAN 


————— Jfarrtage — 
Of Shiah woman with Sunni Aus- 
band—Validity of—Option of re- 
puadtation, when permisstble—Efrect 
of, om marriage tte—Confircl of 
authorities, prefertnce, question of— 
Rule to be observed tn case of—Per- 
sonal law giverning the wife, ap- 
plreabthty of—indian Euidence Act, 
section 45 —Opinion of a learned 
Maulu, whether opinion of an experi 
under. 





* Where, ina suit for restitution 
of conjugal rignts, it was found that 
the plaintiff, a Sunni by faith, was 
married with the consent of the 
defendant’s father, to the defendant 
who was a Shiah anda minor at the 
time of the marriage, that no fraud 
was practised by the father in 
negotiating and celebrating the mar- 
riuge, that, on attaining puberty, the 
defendant repudiated the marriage 
and that the marriage had not been 
consummated, Aé/d, that although 
the marriage of a Shiah woman with 
a Sunni husband, if entered into 
when the parties are of age or if 
performed by her guardian and rati- 
fied by her on attaining puberty, is 
valid and legal and her offspring are 
legitimate, such a marriage, if per- 
formed by her guardian, no matter 
whether, he is the father or the 
grand-father, is capable of being 
repudiated by her on attaining pu- 
berty because it may affect her 
religious sentiment, and-may there- 
fore be said’ to be to her manifest 
disadvantage. 


Held. further, that in this par- 


ticular case the option of repudiation ` 


had been duly exercised in coase- 
quence of which the marriage tle had 
ceased to subsist. ; 


Where there are two opinions on 
apoint of Mohammedan Law and 
when tt seems impossible to ascertain 
the comparative merits of the au- 
thorities, it is the duty of courts to 


accent omly that opinion which 18 in, 
consonance with justice, equity and: 


good consciente. 
e e 


INDEX , 
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Mohammedan Law— (cont i.) 


The opinion of Sharya-ul-Islam 
must be accepted in preference to 
the opinions of other authorities 
quoted with the object of outweigh- 
ing the authority of the former. 


[That justice, equity and good 
conscience required that the question 
of the validity of the alleged, mar- 
riage must be determined according 
tothe personal law of the defendant, 
that is, the Shiah Law. 


1 The defendant having relied upon 
the opinion of a Maulvi who was 
examined in this case as an expert 
witness, Ae/d, that his evidence did 
not come within section 45 of the 
Indian Evidence Act and was in- 
admissible. The Shiah Law on 
marriage is the law of the land. It 
can by no means be called foreign 
law, nor is such law a science or art 
within the meaning of that section. 
lt is the duty of the courts them- 
selves to interpret the law of the 
jand and apply it and not to depend 
on the opinion of witnesses how- 
soever learned they may be. It 
would be dangerous for the *ourts 
to delegate their duty to witnesses 
produced by either party.— Per 
SULAIMAN, J.] 


AZi@ BANO v. MOHAMMAD 
[IBRAHIM HUSAIN ios či 


7 


—— n breemption, 
right of —When cañpot be exercised 
— Joint proprietary right—A neres- 


sary condition, 


Under the Shiah Law, a right of 
pre-emption can be exercised where 
the property is or was hell Jointly 
at one time or another and has been 
divided off, leaving a residue of the 
proprietary rights in the way or 
water undivided, if the latter is 
included in the gale. 


e 
Where in a suit for pre-emption 
it was found that there was a pas- 
sage common to all the houses in 


the locality; including those of the, 


plaintif® and the vendor, but the. 
houses to which -that passage ap: 
pertained were never at any time 
joint property, and_a réght to that 
passage was solds along with his 
house by the.vendor who was a 
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Mohammedan Law—(contd.) 


plaintiff was not entitled to claim 
pre-emption. 


t | 
HUSAIN BAKSH v, 
FUZUL HAQ ran 


— — Rtg At of 
breenmpiion minor—Consent piven 
on kis behalf by uncle for sale of 
property—Valtdity of. 


M. MAH- 





See Mohammedan Law ix 








—— m 





Surt for 
preemption by a minor and his 
paternal umcle—OUncle consented to 
sale of property tn dispute on behalf 
of himself and that of the mianor— 
Effect of—Minor entitled to decree 
for pre-emption, 


In a suit for pre-emption bi ought 
by a Mohammedan minor and his 
paternal ùncle, the latter was found 
to have given consent to the sale in 
question, both on behalf of himself 
and on behalf of the minor. Held, 
that inasmuch as the uncle’s consent 
on behalf of the minor was not valid 
11 law, the minor could not be 
bound and was entitled to a decree 
for pre-emption. 


AMIR HAIDER v., ALI AHMAD.. 


> -c Widow — 
Dower — Lawful possession of kug- 
band's pruperty—LEntitled to retain 
it ttl dowerdebt patd— Mortgager 
and the widoro Diference between 
respective positions T ransfer of 
Property Act, section” 58+ Inappli- 
cabthty of—Res judicata, guestion of 
— Surti for stmmeditate possession— 
Decree, termis of — Non-compliance 
with—E fect of, 











The right? of a Mohammedan 
widow to retain possesSion of hei 
hushand’s estate, if peacably and 
lawfully acquired by her, till the 
payment of her dower debt is a 
right conferred upon her by the 
Mohammedan law and “it is noe 
based in any sense upon any original 
hypothecation by the husband of 
his property to secure to her the 
paynfent of such dower debt. There 
are essentia! differences betweé&h 
the position of such a Mohammedan 
widow, and that of a mortgagee, 
usufructuarysc1 other, and there is 
no real or true analogy between 
the ine 
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Mohammedan Law—(conc/d.) 


A Mohammedan widow being in 


` possession of her husband’s -pro- 


perty in lieu of her dower-debt the 
plaintiffs who were her husband’s 
other heirs sued for possession of 
their shares of the pioperty alleg- 
ing that the dower-debt had been 
satisfied out of the asafiuct. It 
was, however, held tlat a laige sum 
was still due and the plaintiffs’ 
claim fol possession was decreed 
on condition of their paying a 
specified sum to the widow, within 
six months; in default of payment 
the suit was to stand dismissed. 
‘No payment war made. subsequent- 
ly the widow, regarding herself as 
the absolute owner of the property, 
gifted it to others The plaintiffs 
then instituted the present suit for 
poesession of their shares. 


Held, that the suit was not barred 
by the rule of res judicata and the 
widow having parted with posses- 
ejon of the property, the plaintiffs 
were entitled to recover immediate 
possession of their share without 
paying the unsatisfied balance of 
the dower-debt. 


MAINA BIBI v. VAKIL AHMAD 


Mohammedan widow—Arght to 
restain possession of her Ausbana’s 
estate, 


See Mohammedan Law 


Mortgage—Mortzagir’s equity of 
redemptioni— Fested in prior mort- 
gage by purchase—Clums to redemp- 
tion by prior mortgagee and puisne 
morteagee—Prio) mortgagee’s clutin 
ar owner of the equity of redemption 
to be preferred — Civil Procedure 
Code, Order 47, rules 1 and 2— Pro- 
gisrons of—Order granting review 
of judgment, when without juris- 
diction, 

e 

Where the mortgagor's equity of 
redemption happens to have vested 
by purchase in a person who is also 
a prior mortgagee and that person 


"as owner’ of the equity of redemp- 


tion wants to redeem a puisne 
mortgage while at the same time the 
puisne mortgagee wants to redeem 
the prior mortgage, the claim of he 
éormer not as a prior mortgagee b but 


` d 
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Mortgage—(contd.) 
ag owner of the equity of redemp- 
tion will be preferred. 


Two mortgages were executed, at 
short intervals, in 1876, by Ø and 
A, the original owners, ın favour 
of one OD whose heirs were 
represented by the present defen 
ants. Finally, in 1879, D and 4 
executed, in favour of one PS,a 
usufractuary mortgage. In 1888 the 
heirs of DD, the prior mortgagees, 
obtained a decree for sale in res- 
pect of their two mortgages but 
did not, in their suit, make the 
usufructuary mortgagee, PS, party. 
Subsequently the present defend- 
ants purchased the mortgaged pro 
perty In 1909 the grandson of 7S 
gold his rights to the present plaint- 
iff. In 1921,the present defendants 
gued in the revenue court to eject 
the present plaintiff describing him 
as a tenant whereupon the latter 
objected that he was really a mott- 
gagee “and he was referred by the 
revenue court to the civil court. 
The plaintiff duly approached the 
civil court for a declaration of title 
that he was a mortgagee in posses- 
sion, that he was not a tenant of 
the defendants and that he be 
allowed to redeem the mortgages of 
1876. The Munsif granted a pre 
Hminary decree for redemption to 
the plaintiff and he was subsequently 
transferred t> another court to act 
as a Subordinate Judge in the same 
district. The plaintiff then applied 
to the said Subordinate Judge to 
amend his judgment. Meanwhile the 
defendants also appealed from the 
original preliminary decree to the 
Districts Judge. Plaintiff’s appli- 
cation for review was allowed and a 
fresh decree passed. The defend- 
ants, thereupon, appealed against 
the order allowing the amendment 
The District Judge, ultimately, 
dismissed the plaintiff» suit for 
redemption holding that the defend- 
anta’ mortgages had ceased to exist 
as a consequence of the decrees 
obtained by them and thar the ofter 
of the Subordinate Judge allowing 
the review was without jurisdiction. 
The defendants were given a decree 
for redemption a plaintiff’s mort- 

e on payment of a certain amount. 
On plaints appeal, the High 
Court upheld the District Judge’s 
order in,gits entirety. 

RAM BARAN CHAUBE v. BHAG- ` 
WATI PANDEY es ti 


e e~; 


a 
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Mortgage—(concld.) ` 


— Occupancy and fixed- 
rate holdings both included în the 





| deed — Single considergtion — Mort 


gagee in possession of occupancy 
holdings—Suit for rewrery of bos- 
ession of transferable lands or 
proportionate amount due— Plaintif 
not entitled to reliefs claimed, 


When a mortgage was made of 
occupancy holdings along with cer- 
tain other properties which were 
legally transferable for a_ single 
consideration, and the plaintiff 
mortgagee having retained posses 
sion of the occupancy lands which 
were not transferable, wanted to 
recover possession of the remaining 
lands 4e/d, that it was not necessary 
in this case to decide the question 
whether the whole transaction was 
void or not, but it was quite sufficient 
to say that the plaintiff was not 
entitled to seek any relief in court 
at all. ; 


The plaintif having claimed, in 
the alternatıve, a proportionate 
amount of the mortgage money, eld, 
that such a claim could not be 
allowed as it was impossible for the 
court to say how much of the®entire 
ccnsideration was intended to he 
for the occupan¢y lands and how 
much for the other properties whea 


the mortgage-deed made no such 


apportionment. 


SITAL RAl v. RAM KHELAWAN 
PANDEY wae : 








e 

—Redeiption — Defend- 
ants denying ttle of mortgagor be- 
fore expiry of time-ltmit—Suit for 
mere declaration — When plaintif 
eiitled to bring — Speafie Relief 
dct, section ga—Joint Hindu family 
— Plaintiff, a member of —Partitron 
proceedings — Whethe? binding on— 
Name not entered in revenue papers 
— Section 233 (K) of Land Revenue 
Act— Whether bar to suit. 


@Whgre the plaintif had sixty 
years from the time of the mort- 
gage to redeem the property hy 
tendering the mortgage money and 
if long before the expity of that, 
period git tarned out that the de- 
fendants were denying the title of 
the mortgagor: and were casting a 


cloud on his title and here was å 


danger that by lapse of time reliable 
evidence might disappear, ela, that 


674° | it w& open to the plaintiff to bring 
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Mortgage—(contd.) 


a suit fora meie declaration even 
though he was nôt prepaied to pay 
the mortgage money at that time. 


Where the effect of a partition 
proceedings was to bind the plaint- 
iff’s father conclusively, e/a, that 
the plaintitf, who was a membe of 
a joint Hindu family with him, 


would be equally bound even thongh . 


his name was not entered in the re- 
venue papers. 


GAJADHAR SINGH vw. HARI 
SINGH si PA ag 
mm -—-—_ Redeniption— Stena 


suit for—When les, 


See Civil Procedure Code, sec 
tlon 11 T ; 


Sale, sutt for, based 
on— Preliminary decree passed 
against mortgagor as well as his 
sons—Appeal by latter dismissed— 
When first court's decree merged in 
appellate decree—Final decree, appli- 
cation for Tinte to be reckoned from 
date of appellate decree. 


e In plaintifi’s suit for sale brought 
on the basis of a mortgage-deed 
executed by the appellant himself 
and impleading his (appellant’s) 
sons, a prelimingry decree for sale 
was passed on the 16th April, 1918 
against all the defen@ants, and the 
time fixed for payment was the 17th 
of October, 1918. The sons having 
contested the suit on the ground 
that there was no legal necessity 
for borrowing the amount, appealed 
to the Distric@ Judge in July, 191:8. 
The appeal was dismissed on 2nd 
November, 1918. A second appeal 
to the High Court was also dismiss- 
ed on 31st March, 1921. In both 
the appeals, the »ons did not im- 
plead their fathei, but they opene 

up the whole decree and urged tha 

no portion of the joint tamily pro 
perty was at all liable to be sold. 


d 
Held, that inasmuch as the 
appeal had been preferred on be- 
half of and in the interest of the 
whole "family, anf thg entire family 
property was sought to be exempted 
from the decree, it wae the decree 


, passed in appealein which the first ® 
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Mortgage—(concid.) 


court’s decree merged and that time 
for making an application for a 
final decree should be counted fron 
the date of the appellate decree. 


TULA RAM tv. BHUP SINGH 


Whether by condi- 
tonal sale or sale out and ont— 


Séé~ Transfer of Property Act, 
section 58, cl. (c) Sa da 


Mortgagor and mortgagee— 
Suit for redemption—Large grove 
planted aby  mortgagee— Whether 
mortgagor bound to pay compensa- 
tion. 


See Transfer of Property Act, 
section 63... ae ea 


Motor Vehicles Act (VIU of 
1914), sections 5 and 18 (2)-—Driv- 
ing car in negligent and dangerous 
manner—Cancellation of — trcense, 
when should not be ordered. 


The applicant was found guilty 
of an offence under section § of the 
Motor Vehicles Act. He was con- 
victed and fined Rs. 50 and hig 
driving license was ordered to be 
cancelled by the trying magistrate. 
The Sessions Judge, in revision, 
held that although the applicant's 
conduct came within the purview of 
section s of the Motor Vehicles 
Act, the sentence passed on him 
was too severe. But having regard 
to the fact that the applicant had 
never been previously convicted for 
bad driving and held the driving 
license since 1912, he referred the 
case to the High Court with thr 
recommendation that the order 
cancelling the license be quashed 


Held, that the view taken by the 
Sessions Judge was correct and the 
order of the magistrate directing 
the license of the applicant to he 
cancelle? ought to be set aside. 


CHARAN SINGH v. EMPEROR.. 


Municipalities Act (II of 1916), 
sections 19--327—Whether derogate 
fron powers conferred on High 
Court. 


Seés. Municipalities Act (TI %of 
4916, Cocal), section 22 ih 
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Municipalities Act (II of 1916) 
—(contd.) ~ 
Section 22 





Commissoner sitting as a special 
tribunal for decision of election dts- 
putes—Appeal to High Court from 
Commissioners dectsion—Section 23 
(2) (e) of the Municipalities Aci— 
Local Legislature, powers of, to 
appoint Commissioner or any court 
as a tribunal for exclusive trial of 


election cases—Finaltty of Commis) 


tioner’s adeciston—Restriction ot 
right of appeal or revision— Whe- 
ther ultra vires of local legislature— 
Government of India Act of 1915, 
section 79, scope of —Sections 19—327 
of the Municipalities Act, whether 
derogat? from the powers conferred 
on High Court—Letters Patent of 
the High Court (Allahabad), clause 
rt, interpretation of—Lxpresston 
t Ciut Courts? used in Letters 
Patent, meaning of —Whether in 
tended to cover a tribunal created 
under a particular statute— Govern- 
ment of India Act, section 107 — 
ligh Courts power of supersnten- 
dence under--Whether it extends 
fo creating a right of appeal in 
cases in which appeal expressly 
barred by statute—Right of appeal 
and power of reference, distinction 
hetrosen the two—Municipalities Act, 
sections 19—27, whether right of 
suit in Civil Courts excluded by 
them—Section 9 of the Crorl' Proce 
dure Code—Election Court not a 
Civil Court within meaning of the 
Civil Procedure Code or of section 
476 of the Criminal Procedure Code. 


There is no right of appeal to the 
High Cout either against the order 
of the COmmissioner sitting as an 
election authority under section 22 
_of the Municipalities Act or an 
order of a Civil Court dismissing a 
suit for setting aside a Municipal 
election. l 


The general power given to a 
local legislature, under section 79 
of the Government of India Act, 
1915, ‘to make laws for the peace 
and good government of the terri-\ 
tories for the time being constitut- 
ing the province ” includes a power 
to direct that disputes of a particu- 
lar kind should be decided in a 
particular way and before a tribunal 
specially created for the purpose. 

The term “ Civil Court ’.nsed 
„in clause 11 of the Letters Patent’ 
of the Allahabad High Court was 


[A L. J. R. 
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Municipalities Act (II of 1916) 
—(contd.) 


never intended to cover a tribunal 
created under a particAlar statute 
for a particular purpose. 


The whole’ scheme of sections 19 


-27 of the Municipalities Act im- - 


plies an intention that the election 
of any person as a member of a 
Board shall only be challenged by 
an election petition presented in 
accordance with the Act. The in- 
quuy held by the Commissioner is 
not a mere summary inquiry subject 
to the result of a suit. The Com- 
missioner is armed with all the 
powers of a Civil Court and his 
decision is intended to be a final 
settlement of the question in dis- 
pute. (Section 9 of the Civil Pro- 
cedure Code and sections 164 and 
321 of the Municipalities Act, 
referred to.) 


Where a special tribunal,, out of 
the ordinary course, is appointed by 
an Act to determine questions as 
to rights which are the creation ot 
that Act, then, except so far a 
otherwise expressly provided or 
necessarily implied, that tribpnal’s 
jurisdiction to determine those 
questions is exclusive. In sucha 
case there is no ouster of the juris- 
diction of the ordinary Courts 
for they never had any. 


A P 

The right of appeal is not an 
inherent right of the gabject but 
only exists where It is expressly con 
ferred by the atu. 


The Commissioner sitting as an 
aldction Court is neither subject to 
the superintendence of the High 
Court nor under its appellate juris- 
diction. (Section 107 of the Gov- 
ernment of India Act, referred to.) 

There is a radical diference be- 
tween a right of appeal and a power 
of reference. A right of appeal is 
a right conferred on the suit or and 
presupposes a decree or order 

eade passed ‘against which the 
appeal is directed. A’ power of 
reference is a power vested in the 
Court and is exercised while the 


case ia still pending in order to® 


enable fhe Court to arrive at a cor. 
rect decision. It is beside the 
mark to urge that when g reference 
is made the Courte making it is 
bound to abide by the decision of 


the nary of reference. This is 
-| merely the natural c®rollary of 
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Municipalities Act (II of 1916) s Munıcipalities Act (II of 1916) 
—(contd.) —(concld.) 


allowing a reterence. It would be 


extended as far as the chadutra of 


absurd to ask tha highest Court in the house. This construction also 
Lhe province to adjudicate on a -| bad been, later on, partially re- 
question of law if the Coart which moved by the applicant. The appli- 
made the reference were to be at cant was subsequently tried avd 


liberty to disregard the decision. 


The Commissioner acting as an 
election Court is not a Civil Court 
within the meaning of the Civil 
Procedure Code or of section 476 
of the Criminal Procedure Code 


ABDUL RAHMAN v. ABDUL 





cant-—Nature of — When lensent view 


justified. o 


In anticipation of ap application 
for re-building certain portions of a 
house which were in danger of fall- 
ing down owing to the rains, being 
granted by the Municipal Board, the 


convicied under sections 185 and 
307 of the Municipalities Act (Local 
Act No. II of 1916 as amended by 
Act No. Il of 1919). Held, that 
although the subsequent grant of 
the sanction ought to have deterred 
the Board, if it had acted reason 
ably, from prosecuting the applicant 


RAHMAN .. S .. 385 | for building without permission, it 
Section 326 could not obviate the fact that she 
( 3)— Limitation, question of —Reco- Neen adie theca aue: 
very al AITEAS O Lay SE Sy ee mentioned under section 185 was 
_ ployee—Claim rejected by employers therefore, technically committed 
—_— 4 mmni . 
Deman ELIE: There was, however, no  disobe- 
In a suit for 1ecovery of ariears dience so far as the western portion 
uf pay alleged to be due to the of the construction was concerned, 
plaintiff, when once  himitation Tee ran the oe ae 
begins to run, the mere fact that the Board had power to Issue a 
he plaintiff makes another attempt 708 of n ger price tea 
to get his employers to alter theii Igo O e Act and, therefore, an 
cies ea have the effect offence under section 307 had also 
of giving him a fresh starting been technically committed. In 
point. e view, howeve1, of the conduct of 
the Municipal Board itself which 
BANWARI LAL v. MUNICIPAL | had been adversely commented 
BONED OL TAWATORE 23 | upon by the lower courts and in 
z (as amended view of the fact that the applicant 
by det No, IT of 1919), sections 185 | G St atver receiving the. notice 
ae ama oy ee hip for doriolitron the applicant did 
Fa E SRF not deserve anything more than a 
bons of —Constfuction begun before ata 
formal sanction granga by Boaid— nominal fine. l 
Noice for demolttion— Work stopped | ‘he procedure with regard to 
by applicani— Sanchon regardsis applications for permission to 
one side of the house granted subse- build or make any constructions 
yuently—Offence committed by appir i within the Municipal limits, as Jald 


down by the Maunicipalities Act 
(No. II of 1916 as amended by Act 
No. IL of 1919) ° discussed and 
sections 178, 179, sub-clause (1) 
and section 180, ‘gub-clauses (3), 
(4) and (5), referred to. 


MUNNO DEVI v. THE MUNICI- ` 


applicant started bulding. Subse- » PAL BOARD, AGRA .- 361 
quently she was served with®a è i 
notice for demolition whereupon Negotiable Instruments Act, 
she stopped further constuction. Section (3—Interpolation of interesi 
Befpre the period of the notice had —-Material alteration. 
expired, the Board gave permissjon , 
to build on the western side of the In a promissory note executed in 
house only. No order on her appli- favour of a cettain person there was 
vatioh to build en the eastern side no mention of interest. The words 
had till then becn fihally passed. It “interest at 2 per cent” were added # 
was, however, found that an old chal: without ‘the knowledge of the exe- 
ja ppojecting on, this side had bee» culang. a Meld, that there wat — 

s è E 

















therefor, and when the hundi was 
eventually presented for payment 
to Mand AA, it had not reached 
maturity but MÆ informed the 
` holder that he would pay the money 
in a year or six months when he 
had it available, Aefd: 


(1) that AZ being himself the 


diawer and acceptor, it was open to i 


the holder lo treat ihe document ‘as 


Order in Council—of ın accord- 
ance with report of Judicial Conr 


mittee —Ainendment of. 


The order made formally by His 
Majesty in Council should faithfully 
represent the advice whioh the Judi 
cial Committee tenflered to His 
Majesty. A petition made by the 


appeMant for amendment of Order, 
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Negotiable Instruments Act Negotiable Instruments Act 
—(conid.) —(concld.) 
material alteration in the note which a promissory note and, therefme,// 
rendered it void. was liable whether thare was pre- 
- sentment t; 
SUNDER KHATIK v. MAHADEO E 
PANDE ^. = ove, 253 (2) that MÆ should be deemed 
ee S, 5 to have undertaken to pay notwith- 
chons Od | standing non-presentment and, there- 
anu 76 (d)—Provistons of— Suit to ifore. he too was liable. 
recover money on.a hundi—No | i 
presentation— Drawers admnssion i J HANDU LAL MITTHU LAL» 
that money received subseguently— | WILAYATI BEGAM .. «+ 349 
Burden of proof—Noi discharged | Oaths Act (X of 1873), section ð 
dy plaints —E fect of. ' — Oath affecting third “person—Whe- 
Wheie asuit to1ecover money ther permissible under—FParty failing 
on a hundi drawn in favour of tke fo take the oath on date fiaed—Decr 
payee, the plaintiff, and payable at sion of case without gring opportunity 
sight on a certain firm, was decreed to parties to produce evidence in case 
hy the lowe appellate court on the —Ciul Procedure Code, Or. 17, r. § 
ground that although there was no —Snapplicabilty of. 
presentation the defendant drawer Ini the coura “or whe plaintiff’ 
i ould not have aed a ee evidence, the plaintiff agreed that 
Scans e many MOn as ALLERWN he 1f the defendant took an oath hold- 
withdrew his money from the said ing one of his sons in his lap with 
firm, 4elď, on appeal, that a J a his hand placed on the son’s head, 
Was: “wrong an assuming toat- tne he would accept it. The defendant 
defendant could not have x#uffered having consented to do this, the 
x * ' 
any damage merely because many court fixed a date for the required 
months afterwards he withdrew his Babs “bo: be tiken The oath wia 
money from the firm. The b urden — | however, not taken on that date as 
of proof lay heavily on the plaintiff the defendant failed to produce his 
and that burden was not discharged son. The trial court applied the 
by the admission of the defendant provisions of Orde: 17, rule 3 of 
drawer that sometime o1 other sub- the Civil Procedure Code and with- 
ihr he got gr 9 eet out giving the parties an opportunity. 
aintift s suit must, therefore, tall. of Brodteing ate evidence. 
KEI MAL z. RA HUBIR SINGH proceedec to decide the case on the 
DHI i S SING Oe! materials on the record. ®eld, that 
— Sectton 76, . Oider 17, rule 3 has no application 
cd, (6), terms of—When applicable to these circumstances and the pro- 
Endorser of a hundst—FParel per course was to direct the suit to 
promise to pay—Undertaking to pay proceed and to be decided on the 
notwrthsi@naing  norn-presentinent— merits after allowing the parties to 
When amounting to an—Drawe prdduce all the evidence they wished 
urd acceptor of the bill one and the to produce. į 
same  person—Liability to pay 
zokether presentment good or bad, fTeld, also, that a> the oath 
R affected a third person, it was not 
Where after drawing and accept- permissible to the Court to allow to 
ing a hundi, one Æ delivered it to be administered in view of section 8 
MH who negotiated it with the of the Oaths Act of 1873. 
plaintiff firm and obtained caph turen Ram v. Daya RAM 513 
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Order ın Council—(coneld.) 


n Council to bring it in accordance 
with the report made by the Judicial 
Committee was atcordingly allowed. 


LAJWANTI v. SAFA CHAND 


Partition—Jsstetution of a sutt 
—Snbseguent cwithdrawal— lV hether 
partition affected, 


See Hindu Law 


—— Syt for— Close blood 
relaitonship between parties—~Pre- 
sumption as to constitution of family 


See Hindu Law ate a 


Partoership—Svzt for dissolution 
— Accounts — Unauthorised apro 
priaiton by plaintiff of partnership 
furds—Division of assets, how 


In a suit for dissolution of part- 
nership, the plaintiff, who had a 
ten anna share in the partnership 
business, was appoluted by the 
court receiver without security and 
without remuneration with directions 
1o file accounts every mouth. With- 
out permission from the coult he 
appropiiated to his own use a large 
sum from the partnership assets 
which came to his hands as a receiv- 
er. The partnership assets cor 
fisted of cash, immovable property 
and book-debts In the accounts 
the Subordinate Judge directed that 
the plaintiff should be allowed to 
take credit foi tfe sum appropiiated 
by him in part-pdymewt of his share 
of the capital. The &efendant was 
allotted in lieu of his share the 
requisite amount paitly in cash but 
mostly in the shape of book-debts ; 
Aeld, by the Privy Council (affirming 
the High Court) that the plaintiff 
had been guilty of grave misconduct 
and the defendants wefe entitled to 
. be paid first from the paitnership 
assets a sum either in cash or in 
immovable property equal in amount 
tothe sum musappropriated by the 
plaintif. The remaining assem 
were than to be divided between the 
parties in proportion to their 
shares. 


e 
NAG KUER v. SHAM LAL SAHJ 


When not to be 
teated as dissolved. Š 


See Court Fees Act, 
sub-sgction 4, cl. 4f) .. 


section 7 
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Pensións Act (XXIII of 1871), 
section g—Provisions of —Mortgagors 
originally assignees of laud revenue 
— Regular settlement made with the 
morigagors subsequent to the dts 
appearance of the proprietors of the 
soul—Enjoyment of two separate 
capactties—When not merged into 
one another—Nature of the grari— 
On whal th = depends—Decree 
obtained by mortgagee—Hxecution 
of—What portion of property 
saleable and what not. 


The appellahts mortgaged then 
property consisting of Mauza Mo- 
hammadpur Bayar bearing a sama 
of Rs. 931-66. The ancestors of 
the mortgagors were originally 
assignees of the Government reve- 
nue in respect of two villages, 
Mohammadpur Bayar being one of 
them. One of the questions raised 
in defending the suit for sale was 
whether the mortgagors had any 
interest in the property which was 
not liable to be sold, and in support 
of this“contention the appellants 
relied on the provisions of section 
4 of the Pensions Act (XXIII of 
1871) under which no civil court 
could entertain any suit relating to 
any pension or grant of pension, or 
land revenue conferred or made 
by the British or any former Gov- 
ernment whatever may have been 
the consideration for any such pen- 
sion or grant and whatever may 
have been the nature of the pay- 
ment, claim or right for which such 
pension or grant may have been 
substituted. 


With reference to the history ot 
the grant the finding was that thtre 
weie certain persons with whom 
the Mogbuls and the early British 
officeis made settlements but 
later on when regular settlement 
came to be made, these persons 
disappeared and settlement was 
made with the assignees of Govern- 
ment revenue themselves, 212., the 
ancestoie of the mortgagors, the 
present appellants. On these find- 
ings the District Judge held that 
the corpas of the village had passed 
into the possession of the muafidar 
and inasmuch as the Act XXIII of 
1871 did not refe1 to immovable 
property but only to grants of 
revenue and money, he held that 
the property mortgaged was sfe- 


6.0725 jeable. 
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Pensions Act (XXIII of 1871) 
—(contd.) 


In second appeal to the 
Court, #eld . 


(1) That a grant of immovable 
property is not to be treated as 
‘ pension ’ within the provisions of 
the Pensions Act. 


(2) That the mortgagors enjoyed 
two separate capacities, The fact 
that the Government made the set- 
tlement with the pensioners did not 
convert the pensioners into 
‘ grantees of revenue free immov- 
able property’. The nature of the 
grant depended on what the Gov- 
ernment gave and not on what 
happened irrespective of the wishes 
of the Government. 


(3) That the two rights which 
the mortgago1s possessed had not 
merged into one another. They 
were enthely different. The owner 
of the soul could enjoy ıt but sub- 


ject to payment of the land revenue , 


to the Government. The Govern- 
ment may choose that the land 
revenue be paid, instead of to 
themselves, to somebody else So 
long as the Government did not 
make a revenue fiee grant of the 
land, it could not be said that there 
was a merger of the two different 


tights. 


(4) That the property saleable 
in execution of a decree passed on 
the basis of the mortgage, was the 
pure zamindari rights which the 
mortgagors had in the property in 
dispute and thei: right to the realı- 
sation of the Government revenue 
as assignees thereof was not liable 


to be sold. 
LALLA BABU v. LAL BAHADUR 


Sections 7 
(2) and 11—Political pension, what 
does not amount to—Liabslity to 
sale, question af—Mortgage decree, 
sale ın pursuance of —Ciul Procedure 
Code, section 60, tnapplicabilily of. 





—_— 


Whete a pension mortgaged by 
the defendant was found to have 
been entered in the iepister pre- 
pared for entering pensions coming 
under section 7 (2) of thẹ Pension» 
Act (XXIII of 1871) which are 
expréssjy deulared to be transfer- 
able and it was further foand that 
these pensions had been transferred 
e e 


High - 


403 


Ld 
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Pensions Act (XXIII° of 1871) 
—(concld.) 


from one persou to another, Aeld . 
(1) that this pension, was not a 


political pension which 1s declared ' 


to he non-transferable under section 
11 of the Pensions’ Act ; 


(2) that the question whether a 
certain pension is of such a charac- 
ter as not to be liable to be sold 1s 
1g a mixed question of law and fact. 

If the point was expressly raised 
by the defendant concerned ın the 


-suit itself and decided against him 


and a decree under Order 34, rule 
4 was passed for the sale of defend- 
ant’s pension, which had been 
moitgaged, it no longer remained 
open to the judgment-debtor to say 
that the pension was of such a 
character as not to be saleable at all. 
It would not be proper for the 
Execution Court to 1e-open the 
question which has already been 
decidedin the original suit. If the 
question had not been decided at 
all and the Execution Court were 
cdlled upon for the first time to 
consider whether it should proceed 
to sell the property which either 
on the face of ıt or admittedby was 
not saleable, there might be some 
force in the contention that the 
court would nof be justified in sell- 
ing it. 

(3) qhat in cases where no attach- 
ment is necessary and the sale 
takes place in pursuance of a 
mortgage decree directiffg a sale of 
the mottgaged property, sectian 60 
of the Civil Procedure Code will 
not be applicable so as to prevent 
the Court from selling the pro- 


pty. 
MOHAMMAD MAZHAR ALI] v. 
BIGGHA BEGAM ~~ ° ba 


Pleadinga—Swit based on a 
sarkhat amounting to an acknowled g- 
ment of liability—Date of debt um 
known—No evidence led by fas ttes— 


fea of. E 
Where plaintiff relied entirely on 
a sarkhat which was not a promisso] y 


note but 2 mere acknowledgment of* 
defendant’s liability, the date of the, 


debt bging unknown, and when the 
trial commenced both the parties 
declined to lead any evidence, #e/d, 
that plaintiff could not gucceed. © 


DHARAMSALA LALA REOTI RAM 


841 
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Political pension— What does not 
amount to. 


See Pensions Act, sections 7 (2) 
and Ir : 8 aA oe 

Pre-emption—Jndthn. Limitation 
Act (IX of 1908), Art. 1o—Provr 
stontol lease, terms of— Preferential 
right of purchase to lessor—Violation 
of, by lessee — House sold to stranger 
—Physical possession obtained by 
vendor on a date subsequent to that 
of sale— Suti for pre-emption— When 
wrthin time, 


Article 10 of the Indian Limita- 
tion Act (IX of 1908) provides a 
period of limitation of -one year’ for 
a suit to enforce a right of pre- 
emption whether founded on custom 
or contract from the date wher the 
purchaser lakes physical possession 
of the whole property sold or where 
the subject of the sale does not 


admit of physical possession when- 


the instiument of sale is registered. 
If the subject of the sale by its 
nature admits of physical posses- 
sion, the ability or inability of the 
vendor to place the vendee in actual 
possession of the property sold is 
not material and limitation does not 
begin till tfe possession is delivered 
The tule applicable to property such 
ag an undivided share ina mahal 
evhich is not capable of physical 
possession cannot be applied to 
houses and shops over which phyei- 
cal possession is always possible 
and practicable. e 


The lessee sold agertain house 
to a stranger therebf violating the 
main term of the lease which gave a 
preferential right of puichase to the 
lessor. As the said house was 
occupied by a tenant at the time of 
the sale, the vendee was forced to 
obtain physi®al possession of it at 
a subsequent date on which the said 
tenant was ejected as a result of 
legal proceedings, In a suit for pie- 
emption filed by fhe lessor within a 
year from the date of the said 
ejectment, Åeřd, that tRe suit we 
within time and should succeed. 


JAGAMAYA DASI v. TULSA 


- ~— Pas tition—Custom 
recorded in dastur dehi— Single p 
prittor of a stneole mahal—Subse- 
guent transfer 

At °a pariti of a village the 
custom of pre-emption’ was recorded 
in the zwazıb-ul arses of all the 








mahal. One of ethese mahals was ® 
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Pre-emption—(cont7.) 


allotted to a single proprietor who 
transferred it to several persons. 


freld, that the right of pre-emp- 
tion which existed in the village 
revived when the mahal passed to 
several co-sharers and they had a 
right of pre-emption over strangers 


DALIP v. KHAZAN SINGH ei 


Payment of purchase 
money fixed to be made within specr 
fied period of the trial courts decision 
becoming final—No appeal—Reckon 
ing of time, 


Plaintiff having obtained a decree 
In a ple-emption suit was required 
to pay the purchase-money within 
two months of the decree of the 
court becoming final. No appeal 
was filed. Payment was made within 


three months from the date of the © 


decree of the trial court. Held, 
that the payment was within time, 
A decree becomes final only on the 
expiry of the period of limitation 
prescribed for filing an appeal. 


FAZAL HUSAIN v. FAZALUDDIN 








—— Suit for —Assoctating 
a stranger inthe clatm—L£ fect of— 
Appeal—Hivh Const—Not entitled 
to allow amendment iu the case. 


It is fatal for a plaintiff in a pre- 
emption suit to associate with him 
in that suit any person who is not 
entitled to pre-emption, and the 
High Court is not entitled to resort 
to any powers of amendment which 
it enjoys under the Civil Procedure 
Code in order to allow an amend- 


ment in a case of this kind. ä 


UMAR DARAZ v. SRI RAM DAS 


Sut *o1—Wajib-ul- 
arz— Custom of preemption—Rights 
of co-sharers inter se— Preference— 
Quertion of. 








In plaintiff’s suit for pre-emption 
the wazip-ut-are relating to the pro- 
perty ın dispute, after dealing with 
the ıighħt of pre-emption of co 
sharers iter s¢, stated that ‘' where 
a share of a co-sharer was trans- 
ferred by a sale or mortgage, fiat 
acosharer who was a sarık and 
then co-sharers of the mahal could 
claim pre-emption, provided they 
gave the real value of the prop@ety 
such as might be offered by a 
stranger ” 


FT. 


198 
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Held, that the plaintiff had a these circumstances, the plaintiff 
better right to acquire property in was entitled to pre-emption. 
guit than the vendee. ; 
NARAIN SINGH v. GAJRAJ 242 SAGAR SINGH v, SIRI RAM 447 
Suit for—Waljib ul- = Two co-sharersin a 
arz, Provisions of —Phiintiff a rela- properiy—Possessing egual rights of 
tron of vendor bul nat cosharer— preemphon—Sale of property—De- 
Not entitled to claim pre-cinplion. Fendant beconung co-sharer before the 
Where the wajıb-ularz of a sust but before final decree. 
village gave aright of pre-emption to Where two cosharers ina pro- 
(1) Bhai haqrg, (2) Bhai gariét and perty have equal rights of pre-emp- 
(3) Digar hissedaran-rdeh, held, that tion, these rights ought to be given 
a person who was Deas of the effect to. 
vendor but was not acosharer in EPEE E E E ENE 
the village had no preferential right the sale of a certain fractional eee 
to a co-sharer. pea honse was pending the: parchas 
HAZARI LAL v. ABBAS MIRZA 144 | se1 of the property took a transfer 
pans Suit for— Wajib-al-arz, of a portion of the premises from 
terms of Three classes of preemptors one of AR. AR sued his tians- 
__* Own brothers”, “ near brothers feree for the avoidance of the deed 
and © hissedasan patti aur gaon ke” of transfer on the ground of fraud. 
— Village containing property in, dis- Before 4AX’s . suit was decided, 
pute partitioned subsequent to the plaintiff obtained a decree from the 
preparation of the wajil-ul-atz— first court. AA’s suit was ultimate 
Plaintiff a co-sharer in the mahal corr ly dismissed. In the meantime 
taining the property sought to be pre the plaintiff had obtained a decree 
empted—Vendee a, co-sharer of ar in pre-emption suit. The appellate 
other mikalof same mausa—Altera- court held that the defendant be- 
tion in constitution of Village— Whe- came aco-share: with effect ®from 
ther plant ff cntitléd to preemption. the date of purchase from 42 and 
E rer sae ea dismissed the suit. 
ntifft’s - 
ae terms *‘ custom ”, as Te- /řeld, that the Lower Appellate ° 
corded in the wazrb-ut-ass relating Court was perfectly entitled to take 
to the property in dispute, the fist the coufse it did. 
ant ete’ Pe deen ae A eld, further, that the plaintiff 
gener brothers and the third poe entitled equally with the de- 
da of hmsecaran pai a gaon a etes fo a shar 
ke”. The village eanan ta o , sold. 
perty iņ dispute was undivided at 
tbe time the wajtb-ul-a13 was pre- WADIR HUSAIN v SADIQ 
pared but had been divided into HUSAIN E ai 
several mahals subsequently and the . â ` 
property sought to be pre empted Village possessed by 
was included in one of these mahals single proprietor *700 years ago— 
ın which the plaintiff himself was a Existence of custom of preemption — 
co-sharer. The vendee was aco- Partition — Whether custom destroyed 
shaver in another mahal of the Sut for preemptor “brought at 
same mauza. eld, that for pur- asmpther’s srstances—Preemptlor legally 
poses of pre-emption the co-sharers entitle to pre-empi—Sutt cannot fari 
in the pati: and the co-sharers in _ Eouses and buildings in samindatı 
the village (g297) m oo TO pass with samindart, 
same footing. plying, how- 
Leute the PEA of fie wajibul- Proof of the fact that -a hundred 
aig to the altered constitution of years ago the village belonged to a 
the village arising out of partition, single proprietor 18 not in itself 
the defendant must, for purposes sufficient to rebut the presumption , 
of pre-gmption, be treated as a as to the existencesof 2 cugtom of 
stranger to the co-sharers in the pre-emption arising from the enti les 
mahal in which the property sought e| in the wajib-ul-arzes of successive 


to be pre-empted was situated. In 
o ° 


‘settlements, . ° 


ow 
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Pre-emption—(contd.) 


A custom of pre-einption need 
not be immemorial and a peiiod of 
55 years is not necessarily too short 
for the growth of such a custom. 


Where the waztb-ul-aszes prepar- 
ed in three successive settlements 
all recognized a clear right of pre- 
émption in favour of a co-shaier as 
against a strange to the village but 
each woa/ro-+ws-arc was fuller than thé 
preceding one and mentioned-differ- 
ent categories of pre-emptors, /eld, 
that the variation was not sufficient 
to negative the existence of a custont 
of pre-emption in favour of a co 
sharer as against a strange. 


Having regard tothe circular of 
the Board of Revenue, dated the 
24th of August, 1566, issued for the 
guidance of the settlement officer in 
the Gorakhpur District, the record 
of a custom of pre-emption in the 
wajid-ul-ars prepared during the 
settlement of 1885, in that District, 
was entitled to very great weight. 

A partition of*a village would not 
destroy the pre-existing custom of 
pre-emption but such custom would 
be confined to the co-sharers of the 
newly crea@ed mahals ¿rer se only. 


The mere fact that a suit for 
pre-emptfon is instituted at the 
expense of another person and that 
the person claiming pre-emption was 
merely a nominal plaintiff acting n 
that other’s behalf is immaterial so 
long as the plaiņti has a legal right 
lo preempt and the suit cannot fail 


on that ground. H 


In the absence of any evidence to 
the contrary, the houses or buildings 
situate within the zemindari area 
are included in and pass with the 
zemindary and a pre-emptor is en- 
titled to ge® possession of such 
houses or buildings along with the 
zamindari. 


ABHAINANDAN PRASAD v, 
PASHPAT NATH PANDE 


— When reght cannot 
be exercised, ha 


See Mohammedan Law 


Pre-emption Act, seclhon 5— 
App&cation of—Wajib-ul ars stating 
custom of preemptroon—Rubkar %/ 
same year declaring custom incorrect 
and inipplicable~ Effect of. 


Where the waj:&-ars of 1874 
settlement stated that there was a 
custo .of pre.emption in 


AAS 


the e 
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Pre-emption Act—(conc/d.) 
village in question but a ručka? oi 


the same year declared that the 
entry relating to custom in the 
said toastd-ul-ars was to be 


deemed to he incorrect so far as 
the property in dispute was concern- 
ed and that there would be no such 
custom in future, Ae/d, that under 
section § of the Preemption Act, 
the two documenta must be read 
together and that being clone, there 
was no wajtb-ul-arg of 1874 record- 
ing acustom of pre-emption. The 
language of the rwdéar indicated 
that the parties concerned did not 
intend to have anything to do with 
tLe right of pre-emption by custom 
or by contract. 


KISHUN AHIR v. SARAN AHIR 


Presidency-towns Insolvency Act 
(III of 1897), sections 2, 57—Jotnt 
Hindu family—Father and sons-- 
Father adjudicated - insolvent— All 
joint property not vesting in the 
ASS ONCE 


On an adjudication of a Hindu 
father as an insolvent under the 
Presidency-towns Insolvency Act 
(III of 1,09), the joint property of 
the family does not at once veat in 


the assignee, though it may be that - 


the joint family property may in a 
proper case be made available foi 
payment of the father’s just debts 


SAT NARAIN v. BEHARI LAL.. 


Privileged occasion- W hali 
amounts to—Alleged libel toritten in 
good faith, in discharge of public 
duty. 


Defamation 


Provincial Insolvency Act (W of 
1920), section 6, cl. (d) (u)—Act of 
insolvency— What does not constitute, 
within meaning of. 


Where the defendant was declared 
an insolvent on the ground that he 
was absent fı om his village for about 
two or three hours on one occa- 
sion when the mamm of the appli 
cant’s slfop went to collect the debt, 
that he had been purchasing cloth 
from the applicant, selling it retail 
and using the sale proceeds to pay 
up creditors other than the appli- 
cant and that he had not been keep- 
ing up his accounts for about a 
month past and had ceased to carry 
on his business with vigour during 
these days, Ae/d, that none of tHtse 


.|@acts constituted an act of insolvency 
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Provincial Insolvency Act (V of 
1920)—(contd.) ` 


within the meaning of cl. (d) (s2) of 
section 6 of the Provincial [nsol- 
vency Act. 


DURGA RAM v. HAR KISHEN 

DASS ee os ee 

— +# —— ——— —— Sec- 
Bhon 28—Provisions of— Alienation 
by insolventi after adjudication— 
When property not vesting in Receto- 
er—Expresstons ‘‘attichment and 
sale” and ‘attachment or sale”, 
meaning of—Bundelkhand Alienation 
of Land Act (LLT of 1903), sections 
76 and 17 A—Application of — Civil 
Procedure Code, section 72—Why 
inapplicable. 


Where a District Judge, relying on 
section 16 of the Bundelkhand Alien- 
ation of Land Act, refused to set 
aside certain allenations made by 
an insolvent after adjudication on 
the ground that the particular pro- 
perty did not vest ins the Receiver 
and it appeared from the papers on 
the record that the property was 
property to which the provisions of 
the Bundelkhand Alienation of Land 
Act of 1903 applied, 4e/d, dismissing 
the appeal preferred by one of the 
ch'ef creditors of the insolvent, that 
in view of the fact that the property 
in question could not be attached 
and sold in execntion of a civil court 
decree, it followed that the property 
was exempt from attachment and 
sale within the meaning of section 28 
of the Provincial Insolvency Act. 





As a notification under section 68, 
Civil Proceduie Code, has been 
issued in these Provinces, which is 
not the cgse In the Punjab, there- 
fore section 72 is wholly inapplicable 
here. 


{The ‘attachment 
and ‘sale’? and “attachment or sale” 
interpreted by SULAIMAN, J.] 

The policy of the Legislature 
seems to be that properties which 
cannot be attached and sold do not 
vest in the receiver. There igeno 
injustice ın this, for, when creditors 
cannot recover their debt» hy sale 
of the properties, they suffer very 
little uf their representative, the 
receiver, cannot realize the debts 
out of such properties. — er SULAI- 
MAN, J. 


NET SINGH v. THE RECEIVER 
OF THR ESTATE OF GAJRAJ 
SINGH 


expressions 
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Provincial Insolvency ‘Act (V of 
1920)—(contd.) 


tae eee T, 38, 
42 and 53 and 54—P%ovisions of 
—Insolvency proceedings on credi 
tor’s application— Transfers made by 
insolvent, legality of--Official Rece- 
er's report, whether admissible 
tnt evidence—Appeal by transferee— 
Receiver not made party to— When 
appeal incumpetent—Bona fide pur- 
chase for valuable consideration, 
plea of —Burden of proof, question 
of. 


On an application made by one, of 
the creditors stating that certain 


properties which had been ostensib- | 


ly transferred by the Insolvent 
firm were part of the assets of the 
said firm and should be attached 
by the Receiver, the Court ordered 
the Receiver to take proceedings 
after an enyuiry. ’The Receiver 
eventually submitted a report stat- 
ing that the transfers in guestlon 
were fictitious. Although the Re- 
ceiver was not a party to the ingol- 
vency proceedings, he was allowed 
to cross-txamine, on behalf of. the 
créditors, the witnesses praguced 
by the transferee and his report 
was treated by the Judge as part 
of the evidence in the case which 
was ultimately decided against the 
transferee. The transferee having 
come th in appeal to the High 
Court, without impleading the 
Receiver, Ac/d : (1) thate wherever 
it was intended by the Legislature 
that the report of a® official receiv 
er should be treated as evidence 
in the case, aw express provision 
is made in the section dealing with 
th@ matter. No rech provision, 
however, is made in sections 53 


-and 54 of the Provincial In§olvency 


Act. Therefore* the report of 
official :eceiver is not per se legal 
evidence on which a finding could 
be based. 


@&2) {bat it is the official receiver at 
whose instance an enquiry into the 
fictitious nature of the transaction 
should have been made and it was 


the official receiver who should have , 


been trgated as a principal party 
representing the whole body of the 
creditors. 


° 

Under section 53 °of the Provin- 
cial Insolvency Act the burden of 
„proa lies on the person who tries, 


[A Mp Jel: 





VOL. xx/iT] i 





Provincial Insolvency Act (V of 
1920)—(concid.) 


to bring himself witkin ‘the excep- 
tion by asserting that he was a 
purchaser or incumbrancer in good 
faith and for valuable consi- 
deration. ` 

BASANTI BAI z., NANHE MAL.. 

—— m — sechons 78 
and 43 (1)—Order of adjudication, 
annulment of—Limuitation, exten- 
stun It— When decree-holder entitled 
to. 


Judgment-debtor Æ having been 
declared an insolvent, 4%, decree- 
holder, wat allowed by the Court 
to sue and to execute on the condi- 
tion that the proceeds were to be 
deposited with the receiver. Even- 
tually 4/ obtained a decree and he 
was entered in the schedule of cied- 
tors unde: section 33 but he did not 
attempt to execute his decree. 
During the subsequent years, certain 
dividends were paid hy the recetver 
which Æ shared. Ultimately an 
annulment order was passed under 
section 43 (1) with the result thal 
the remaining property re-vested 
in Æ. An application for execution 
of his decree for the balance, made 
subsequently by M, was dismissed 
by the lower courts on the ground 
that Af having been granted per- 
fnission to sue and execute under 
section 28 cl. (2), was debarred 
from invoking section 78 to eateftd 
imitation. 

Held, in secotd appeal, that the 
permission to executé was one that 
was not only not actefl upon but on 
which it®was (in the circumstances) 
impossible to act and was, there- 
fore, ineffectual to exclude the un- 
fettered operation of section 75. 
Therefore the period hetween the 
adjudication $id annulment should 
have been deducted frown the period 
allowed for limitation. 

MUL CHAND v. RAJDHAR .. 


- Provincial Small Cause Courts 
Act (IX of 1887), gectzon 17— 
Provistons of —Substantial com fr 
once with—Whai amounts to— 
Ex parte decree—Application by 
Judement-debtor for setting aside of 
—Seurity given in excess of amount 
due but genuine error in statMg 
the decretal amount—Full decretal 
ahouet depositeagin cash into Court 
later on—Lffect of. * , 


While presenting an application 
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Provincial Small Cause Courts 
Act (IX of 1887)— (contd.) 


decree passed ex parte, the judg- 
ment-debtor gave security for more 
than what was due but made a 
genuine error in under-estimating 
the decretal amount Later on, 
howevel, before the Court had 
taken steps to verify the security, 
the applicant deposited in cash, 
into Court, the full decretal amount 
as security. //eéd, that there 
had been substantial compliance 
with the provisions of section 17 of 
Act IX of 1887. The applicant’s 
action in depositing the amount in 
cash later could only be taken as 
part of the same transaction as had 
gone before and not as a belated 
attempt to file security at a date 
‘when he was not permitted to file 
it.’ ; 


AZMATULLAH KHAN v. AHMAD. 


ALI T os = 
—_—_ — Section 17 

—‘*/he amount due’’—Correct 

tnterpretation of, what ts. 


The words ‘‘ the amount due ” 
in section 17 of the Provincial 
small Causes Courts Act should be 
interpreted to mean ‘‘ the amount 
due under the decree at the date it 
was given ” and not as ‘* due under 
the decree at the time of present- 
ing the application ”'. 

Where a Judge dismissed a judg- 
ment-debtor’s application for resto- 
ation, submitted a few days after 
the passing of: the decree, on the 
ground that the deposit made by 
the applicant did not include the 
interest due under the decree up 
to the time of presenting the appli- 
cation, Ae/d, that the Judge’s inser- 
pretation of section 17 of the Pro 
vincial Small Cause Courts Act was 
Incorrect and that the applicant was 
entitled to restoration if he had 
paid the amount due under the 
decree at the date ıt was passed. 


FIRM BISESAR RAM DASSI RAM 





J FIRM HAR KISHEN PAHLAD RAI 296 
( J 





— Section 35 
—Provistons of —Surt instituted be 
fore Munaf having Small Cause 
Court powers—Decided by second 
Munsf not having such powers— 
Appeal, whether lies from decisson— 
Craal Procedure Code, section 9g— 
Applicability of. 


After evidence had been recorded 


— m 


, join plaintiff's suit, by a Munsif hay- 
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Provincial Sniall Cause Courts 
Act (IX of 1887)—(concla.) 


ing Small Cause Court powers, the 
valid Munsif ceased to have jurisdic- 
tion and the case was taken up tn 
the ordinary way by his successor who 
had no Small Cause Couit powers. 
he second Munzif decreed the case 
in plaintiff’s favour hut, on appeal, 
the Subordinate Judge dismissed 
the »uit. The plaintiff contended, 
in 1evision, that as the suit continued 
to be a Small Cause Courts suit, no 
appeal lay and, further, thet the 
second Munsif should have re-heard 
the evidence and recorded it in full 
as in a regular suit. Æeld, that as 
the case was decided under section 35 
of the Provincial Small Cause Courts 
Act, it must be treated as a regular 
suit in which an appeal lay. 


eld, further, that even if the 
second Munsif should have re-heard 
the evidence and recorded it in full,. 
his omission to do so was metely an 
irregularity in procedure to which 
_ section 99 of the Civil Procedwe 
Code applied but it could not be 
made a ground for setting aside the 
decree ait had not affected the 
decision on the merits. 


FAQIR ULLAH v. HIKMAT ULLAH 527 


Public Gambling Act, section’? 
—Keeping a common gaming house— 
What amounts to. 


Where several booth-keepers 
carried on a betting business in 
Agra on the figures, at which opium 
was sold by auction in Calcutta and 
transacted their business go cleverly 
that although they might lose ona 
certain figure, they were sure to 
gain on fhost of the other figures, 
and if there was a loss it was shared 
amongst themselves and the ultimate 
result would in all probability be a 
gain, eld, that they were guilty of 
keeping a common gaming house. 


NATHU MAL v. EMPEROR 


— —— Section 5 
— Premises raided by Asststent 
Superintendent of Police wtthout 
warrant—Persons arrested—Eordence 
taken by Magistrate of one of those 
arrested—Conviction—Tlllepgality of. 


An Assistant Superintendent of 
Police, who was not authorized to 
search a place withont a warrant 
under section § of the Public Gaml> 
ling Act, raided certain premises and 





arrested certain people, including 





vee L. J. R. 
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*Provincial Small Causes Courts 
Act (Act IX of 1887}—(concld.) 


the applicant and took possession 
of some dice and othe» instruments 
of gaming The court examined 
one of the persons arrested on oath 
and convicted the others. e/d, that 
as the searth was illegal, the pre- 
sumption under section 6 of the 
Gambling Act did not arise, and the 
Magistiate was not authorized to 
take the evidence of any one of the 
persons illegally arrested. 


NANHE LAL v. EMPEROR 


Public streets — Religious ~pro- 
cesstons, tight to carry through— 
Clarm to exclusive user of Atghway 
not admissible. 


A suit for declaration of right to 
cary religious emblems in a proces 
sion through the streets of a town 
and for damages for preventing the 
plaintiffs from doing so, lies in the 
Civil Court. Persons of whatever 
sect are entitled to conduct religious 
processions through public streets 
so that they do not interfere with 
the ordinary ‘use of such street by 
the public and subject to such direc- 
tions as a Magistrate may awfully 
give to prevent obstiactions of the 
thoroughfare or reaches of the 
public peace andthe worshippers 
in a mosqye or temple, which abut- 
ted on a high road, could not compel 
the processionists to intermit their 
worship while passing tge mosque 
or temple on the ground that there 
was a continuous wdrship there. No 
sect, however, is entitled to clajm 
the exclusive use of the highway 
for its worship 


MANZUR HASAN v. MUHAMMAD 
ZAMAN @e es ( ) 


Recelver—/n Vusolnency—What 
property vests in. 


See Provincial Insolvency Act, 
section 28 .. ce > ae 


Ren@ Definition of. 


See Tenancy Act (II of 1901), 
section 4 s `à zi ve 


Res judicata~/irst suil for a 
declaration of right to a share in 
propeity and profits decrecd—Sevond 
suti for partition, x Mr os 3 

See Civil Procedure Code, sec- 
dion @5 ea - 84 


+ 


137 


veg 667 
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Res judicata—(concld.) d Specific perfor mance - (coneld.) 
——.- Operation of the basiness nor that the mother of the 
principle— Express decision of an minors had ever requested ABZ to 
issue by the court not incorporuted lock after the interests of the latter, 
in the decree—Issue raised again tn ' The parties interested being in agree- 
uppeal to High Court. | ment as to the proposed transaction, 
E E r S .. 76| && eventually executed a power 
of attorney and a stamp-paper was 
— — Kule vt, application puicnased anda sale-deed dratted. 
of to case of co-defendants. At this stage the plaintiffs expressed 
See Civil Procedure Code (V of their desire to make Æ, one of the 
1905), section 11 -« 453 | owners of the godown who had be- 
VAG wenees clan come insolvent, a party to the con- 
to compensation, nol rendered—Sale veyançe -and o A 6 months 
of house—Improvements made by m ascertaining that £/ bad béen 
vendee in good fartth—Suit to set adjudicated bankrupt. The defend- 
$ ants then wiote to the plaintiffs not 
aside sale— Question of compensation 
left undecided. to make a delay but they observed 
an unbroken silence for a year. 
See Hindu Law a ++ 95° | When, subsequently, the defendants 
Shebait— Dutres cf, towards itol told the plaintiffs ın terms which 
—Limitations of. a of on possible doubt that 
: = - they not regard them ın an 
See Huet, gi 337 | sense as Surchavers of the Bo 
Specific performance— Sv for again the plaintiffs waited'some ten 
— Wher relief cu ght not to be granted months, The present suit for s peci- 
— Agreement entered into by defend- fic performance was instituted about 
ant— Minors’ property dealt with— 3 months after the godown had been 
Assuming authority not possessed sold to the defendants second party. 
in law—Personal obligation— When Held. th l 
nors cannot be put under. , Aaa, that this was a case in 
met ` which specifit performance shonld 
A plaintiff seeking »pecific per- not be granted. 
formance must show agreat deal ffeld, also, that AS assumed an 
more than verbal request week after authority to deal with the minors! 
week and month after month, to property which he did not-possess  . 
complete. He must force the defend- in law. Even if he did possess it 
ant either to complete or to ref- in law, he could not by any agree- 
diate. ment entered into by him put the 
Plaintiffs aseupied as tenants a minors under a personal obligation. 
godown belonging to @he defendants SWARATH RAM RAM SARAN v. 
first party. The latter, in 1913. RAM BALLABH one .. 625 
mortgaged the said godown to ane Specific Relief Act (I of 1877), 
NC for valuable consideration and sections 15, 10 and 17—Meanwng of 
on II-4-14 the said defendants sent œ — Section 16, when applicable—Sale 
a notice to the plaintiffs enhancing of two plots jor a lump suim~+-No 
their reut. @tr13-1-17 a partition tndication of a separate and distinct 
was effected amongst the defendants transaction regarding ‘each plot— 
with the result that the profits of Corbis TÔ inapplicable 
their business were equally divided o 
between one GB, on one side, and The defendant agreed ‘to sell to 
RB and his brother on the other. the plaintiff two plots of land for a 
In April 1917, the plaintiffs, on the eè certain price., The contract required 


suggestion of VC, expressed the 

willingness to purchase the godown 
for a certain sum and AZ& acquiesced 
in thys as being a reasonable offer. 
While the proceedings were in tpe 
negotiation stage only, GB died, 
leaying surviving him two minor 
sons tn the leg guardianship of 
their mother. There*was no evl- 
dence to show that there wa» any 


reconstitution of, the defendants’ @ - ° there 


the vendêr to. make out a market- 
able title. The area of the two 
plots was not definitely stated, but 
boundaries were separately given. 
The price was the price for both 
together, andin describing the steps 
to be taken as to makıng title, 
granting an assurance and receiving 
rents and profits, both plots were 
dealt with together as a whole nd 
was nothing by which to 


ormed, The court cannot apply 
section 16 on a mere sarmuse that, 1f 
opportunities were given for further, 
enquiry, such material might be 
forthcoming and possibly might be~ 
found to be sufficient. Held, further, 
that the words of Section 16 do not 
permit the Court to make for the 
parties or to enforce upon them a 
contract which, in substance, they 
have not already made for them- 


yelves. e 
WILLIAM GRAHAM v. KRISHNA 
CHANDRA DEY es y 











Secon 21— 
Agreement between brothers— Reco gni- 
tion of rights—Further disputes to 
be referred to arbttration—Suit by 
uncle—Famtly arrangement —Bind- 


ing nature of. 


Three brothers, ðX, / and A&A, 
owned certain propeity. On the 
death of A, an agreement wag arliv- 
ed at between the sons of ÆN and 
J to pay an annual maintenance 
allowance to &’s widow for her life. 
Subsequently ’s son brought a 
‘suit against /’s son and grandson 
for a p&rtition in respect of his 
half share of the property, which 

e 





4 
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member of—Partition proceedings— 
Whether binding on—Name not 
entered in revenue papers. 


See Mortgage os 

—— —— SCHIONS * 2, 
45, 54, 55— Suit by siudat agatnsi 
Unsve: sity—Seeking declaration that 
he had passed a certain examination 
—Also for injunction and damages 
— No cause of acttlon—OUmoersity's 
authority absolute in such matters. 





When a student enters any Unı- 
versity as an under-graduagg, he is 
a member of the ‘ Universitas’ and 
as such he is subject to the autho 
lity and discipline of the duly 
constituted authorities of the Uni- 
versity. The question whether a 
student has or has not passed a 
certain@xamination is one in res- 
pect of which, by the very act of 
presenting hiniself for such exami- 
nation he submits himself to the 


decision of the authorities appoint- ° 


ed by tħe University for the con- 
duct of the same. No Court of 
Law can possibly entertgin a claim 
on his part that be*has pašsed a 
certain examination when the autho- 


; gitles of the University conducting | 
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Specific Relief Act (1 of 1877) Specific Relief Act—(contd.) : 
—(contd.) was settled by an agreement accord 
separate them or to place one ona ing to which the rigat of N’ son 
footing independent of the othe. in the co-parcenary Jo was 
The defendant failed to make out a 1ecognized and that ,of /’s son to 
title to one plot and on a suit fòr act as manager of the family was 
specific performance by the plaintiff, acknowledged. The agreement also 
the Trial Judge having offered the provided that any future dispute 
plaintiff a decree for the convey ance should be referred to arbitration. 
of the other plot for the total price After the death of /’s son, V’s son 
on the terms of Section 15 of the sued /’s grandsons for a partition 
Specific Relief Act, which offer was of his half share. 
refused, dismissed the suit. Held, that the agreement referred 
-On appeal, the High Court hold- to must be regarded as a family 
ing that the case fell within the arrangement binding on the then 
terms of Section 16 of that Act members of the family as also on < 
remitted the case to the Trial Judge the members who were subsequent- 
in order that he might take evidence ly born. 
and anh the abatement of price Al./d, further, that an agreement 
to be allowed in respect of~the to refer future disputes had no 
falure to make title to one of the such force and section 21 of the 
. plots. Meld, by the Privy Council Specific Relief Act (I of 1877) ~did 
reversing the High Court, that be- not affect ‘the provisions of the 
fore the Court could exercise the Code of Civil Procedure and the 
power given by section 16, it must plaintiff was entitled to institute 
have beforelit some material show- the snit inspite of his failure to 
ing that a pet - ae pli ian have recourse to arbitration. 
by itself could and ought to $ : 
really performed and stood on ga SAGAR W.. - BISHUN 
a separate and independent footing i a 
from the other part of the contract area ia SCCLLO MS fa— 
which admittedly could not be per- Joint Hindu family— Plaintif, 


201 
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Specific Relief Act (lof 1877) Suits Valuation Act of 1887 
—(concld.) —(concld.) 
the examination, and lawfuly empo- court depends upon the value assign- 
wered to aujudicate upon its re- ed to the subject matter of a suil 
sults, declaie hfn to have failed. by the plaintiff in his plaint and 
The University must have absolute not upon the amount of the decree 
discretion over its students in the awaided by the trial court, 
matter of the classes to whigh the MUHAMMAD ABDUL MAJID v., 
students are admitted. An injunc- “ALA BUX alias ALLAN 
tion directing the authorities of the ++ 216 
University, against their will and Tenancy Act (II of 1901), se. 
against their better judgment, to uon g—Kent, definition vf—Pay. 
place a young man Ín a class where ment on account of share it the p10- 
he will receive instruction by which duce of tink—Whether included in 
he is not, In the opinion of those — Parties co-sharers in two distinct 
authorities, as yet properly qualified niahals— Whether suit lies in Ctvr 
to benefit, is simply unthinkable. Court—Jurisdiction, question of. 
RAM UGRAH SINGH v. THE The plaintiffs were co-sharers in 
BENARES HINDU UNIVERSITY .. 219 | one, mahal whereas the defendant 
Stamp Act (II of 1899), section De eee oe tee! 
7—Contract for marine insurance— sali 7 : eeu sel Fa me pormer 
Must be tn writing—Oral contract h Pelee ba S = 3 SAAN 
not enforcsble—Plea ratsed in appel- TATS ID ENC] PEOCUCE OLA tank which 
late const—Entertained, wes Jou between the two mahals, 
The plaintiff sued in the Civil Co 
. p 1 v1 urt 
Under section 7 of the Indian ~- for their share of the produce of 
Stamp Act (II of tt99) a contract the tank. The lower appellate 
for sea insurance must be embodied Court held that the amount claimed 
in a'written sea policy, and an oral was rent as defined in section 4 of 
contract for marine insurance can- the Tenancy Act, and, therefore, 
not be recognized nor enforced hy the Civil Court had no jurisdiction. 
the court. ® Where a contract is re- ffeld, that inasmuch as the plaintitfs 
quired by statute to be in writing, a were not landlords of the defendant 
plea as to {ts invalidity based upon but the parties were proprietors in 
want of writing can be raised fon distinct mahals, the suit was not 
the first time even before the Privy one for arrears of rent and the suit 
Council and must be entertained. , was properly instituted in the Civil 
SURAJMULL NAGOREMULL v. Court. 
THE TRITON QNSURANCE COM- SANWALIA v. NATHI LAL .. 560 
PANY LIMITED á 105 Secttons 18 and 79—- 
Suits Valuation è Act of 1887, Their scope and applicability — Land- 
section 8—Suit for accounts— lord and tenani—Grant of perpetual 
Amount of decree exceeding the ‘tease for agricultural purposes— 
valuation statzd by the plaintif in | Conditions included right to transfe 
the plarnt—Appeal—Dete mination ° land by sale or mortgage— Mortgage 
of forum—Court Fees det, section of interest by lessee or tenani—Ten- 
7, Paragraph g, clause (f) - Pro- ant sinterest put up for sale and 
vistons of. 2. purchased by plaintiff auction pur- - 
chaser in execution of mortgage 
Where. the suit was one for | deree—Tenant meanwhile ses 
accounts and the valuation of the under section sQ—Whether interest 
subject-matter of the ae for ae transferred — extinguished—Trans- 
poses of jurisdiction au payment ee : ferce’s wehts not destroyed—Plaint 
conrt-fee as set oat in the plaint b | iF anction-purchasers suut for 
Rs. 2,500 and the cout OF Une Si : de laration that ¢Jectment proceedings 
ordinate Judge which tried the suit | null and cotd—Not barred by six 
awagded a decree for Rs. §,796-9-3 | months rule of limitation 
and an appeal was filed to the High l 
Court from this decree, on a preli- If a tenant is entitled to make a 
. mįnary objection as to the forum | mortgage of his land and thus to 
of appeal Aefd, hat the appeal lay | transfer his inlerest in the tenancy 
to the District Judge and not to the / toa third party, the interest so 
High Court. Æeld, further, that transferred under the expfess 
the jurisdiction „of an appellate® Auikority of the zemindar şhonld | 
° a P ô 
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Tenancy Act (II of 1901) 


— (contd.) 


not be allowed to be extinguished, 
unless the person who has acquired 
that interest has had an opportunity 
to prevent that extinction. 


The defendant vemindar granted 
a perpetual lease to a tenant, the 
condition of the lease being that 
there would be no enhancement of 
rent, that the rights would be 
inheritable and transferable and that 
if rents were not paid, the zemin- 
dar would have the right to recover 
them in the way provided by law. 
Eventually the lenant mortgaged 
his rights. Later on, the mortga- 
gees sued the tenant-mortgagor, for 
sale of the property mortgaged and 
succeeded in obtaining a final 
decree. in execution of this decree 
the interest of the tenant was put 
up for sale and a formal delivery 
of possession followed in favour 


- of the auction-purchaser, the present 


plaintiff. Almost simultaneously 
with these proceedings, the zemin- 
dar also filed a suit for arrears of 
rent, in the revenue court, against 
the tenant and having obtained a 
decree, applied for ejectment of 
the tenant under section tọ of the 
Tenancy Act. Before the tenant was 
finally ejected, the mortgagees who 
had by the time already obtained 
a final decree for sale applied 
to the revenue- coart for stay 
of proceedings for ejectment and 
offered td pay up the arrears. While 
the application was perding, the 
court actually ejected the tenant 
and put the zemindar in possession 
of the lands. Having failed to get 
the ejectment proceedings stayed in .- 
the revenue court, the morigagees 
applied to the civil court for a per- 
sonal decree against the tenant. This 
application was al3o rejected They 
tinen proceeded to execute the 
decree and the interest of their 
mortgagor was ultimately put up 
for sale and purchased by the plaint- 
iff. The courts below took the 
view that the mortgages made ly 
the tenant were subject to the right 
of ejectment by the zemindar and 
that, therefore, as soon as the 
tenant was duly ejected by the order 
of the revenue court, the mortgage 
was extinguished, and that, there 
fore, ayer that date no interest 
remained in the tenant-mortgagor 
which could have been put up for 


INDEX e 
e 


PAGE. 7 


Tenancy Act (II of 1901) 
—(concld.) 


sale and puichased hy the plaintiff 


eld, that although the ejectment 
proceedings in the revenue court 
put anendto the tenancy of the 
tenant-mortfagor, they did not have 
the effect of destroying the rights 
and interests of the mortgagees. It 
the interests of the mortgagees 
subsisted even after the ejectment 
proceedings, then those rights were 
capable of being put up fo sale 
and purchased by the plaintiff, and 
the result of that purchase would 
be that the said plaintiff would be 
entitled to occupy the land and hold 
it on till he was redeemed by the 
zemindai who must he deemed to 
have stepped into the shoes of the 
tenant-mortgagor whom be had 
ejected. The view of the courte 
below was, therefore, not sound 
and must be overruled, 


Held, also, that inasmuch as 
neither the plaintiff nor the mort- 
gagees were in actual or construc- 
tive possession of the tenancy and 
as the interest was acquired dy the 
plaintiff subsequent to the eject- 
ment, plaintiff’s suit for a declara- 
tiou that the ejectment proceedings 
were null and void was maintain- 
able in the civil court and woald 
not be? barred by the six months’ 


- —— _ "n eee mr ee ee, u auaa amas‘ a a amaaa 
~ - 


BAHADUR z» RAJA MOT! 
CHAND . ae e 


- — == re — č — a 


Transfer of Property Act (IV 
of 1882), section 3, cl. (g)—Forfer 
ture of lease— Mere denial of land- 


bora’s title insuficient, j 


Under. cl. (g) of section 3 of the 
Transfer of Property Act, the mere 
denial of the landlord’s title is in- 
sufficient to forfeit a Jeage. ‘The 
lessor must do some act showing 
h$ intgntion to determine the lease 

When, in an ejectment case, the 
' plaintiff pleaded that the tenancy 
was of a particular nature and the 


ae ee Oe 


defendant denied the fact and it was e 


‘ found tgat rent had not been paid 
for twelve years, /e/d, that the 
court was bound to find not only 
that there was a tepan@y byt alsé 
the nature of the ttnancy, 


` ei, SMIB CHARAN DAS g KHARKA, 


rale of limitation. - 


[A L. J. R 
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Transfer of Property Act (IV 
of 1882) (contd. ) 








—— Section 19 
— Provisions of, application of — Deed 
of compromise, terms of—ZInterest 
created in favour of pudgaent-deblor 
—To take effect on the happening of 
an event which must happen— When 
the interest was a vested interest and 
not a contingent one— Whether can 
be attached and sold in execution of 
a decree passed subsequently, 


Where according to a deed of 
compromise one Z was ‘allowed to 
retain the main portion of the estate 
in dispute for life without any power 
of transfer and, similarly, his elder 
biother, Æ, was allowed to retain 
the minor portion for his life with- 
out any power to transfer it and it 
was further provided that after the 
death of Z, if Æ survived, he should 
be the absolute owner of the main 
estate with transferable and heri- 
table rights and if he did not survive 
Z, then the property would goto 
his lineal male descendants accord- 
ing tothe principle of male lineal 
primogeniture with transferable and 
heritable rights and, similarly, after 
the death of Æ, the minor estate 
was to go to Z and, incase of his 
death, to his male issue of the male 
branch in lieu of maintenance, els, 
that the interest created in favour 
of Æ was a vestel interest and not 
a contingent interest and that it 
could be attached anal brought to 
sale in execution, of a decree subse- 
quently passed against Æ. The 
question whether A may not be alive 
at the time of the death of Z and 30 
may not receive the estate in pos- 
session, did n®t affect the question 
at all, ° 


m + 
SUNDER BIBI », LAL RAJENDRA 
NARAIN SINGH 


Sect 5I— 
Tnapplicabithity of—Perntanent leasg 
acguired from Hindu widow—Im- 
provements made by lessee—Subse- 
gently evicted—Conpensation, gues 


lion od. 


Where the defendant made int 
provements on property acquired 
on & permanent lease from a Hindu 
widow, believing thdt. she had a 
right to make sucha transfer, and 
he subsequently sought to be 
evicted by the reversioner, Ae/d, 
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Transfer of Property Act (IV 
of 1882)—(comd.)* 

that the defendant was not entitled 

to any compensation for the impro- 


vements under section 51 of the 
Transfer of Property Act. 


RAJRUP KUNWAR v. GOPI 








——— 


—_——— Section 52 
—Vendee re-sold property to vendor 
“after suit for preemption filed— 
Parties to such  transactions—Not 
entitled to protection of the court— 


| Doctrine of lis pendens applred— 


ee 2 aaam 


| 
| 
Having regard to the inadequacy 


Plaintif to have full benefit of. 


A week after plaintiff’s suit for 
pre-emption had heen filed the 
vendee resold the property to the 
vendor, Ac/d, that the doctrine of 
fis pendens applied and the plaintiff 
was entitled to a decree 


KEHAR SINGH 
SINGH 


v, JAHANGIR 





— Sechon 58, 
cl. (ec) — Transaction, whether mort 
gage or sale out and ont—Saledeed 
containing a clause to re-comvey— 
Tests for dates mination. 


The respondent was the owner 
of large properties which were ad- 
vertized for sale under a mortgage 
decree. To avert the sale, he 
ostensibly conveyed by a saledeed 
the said properties to the appellant 
for a price which was much lower 
than its true value. The sale-deed 
reserved aright to the vendor to re- 
purchase the property within a 
stated period as provided for by an 
agreement executed by the venfee 
on the same date. On a question 
arising ag to whether the transaction 
was really one of a mortgage by 
conditional sale or asale out and 
out with a condition to re-convey, 
held, by the Privy Council, that 
the evidence of surrounding cir- 
cumstances was admissible to show 
in what rflanner the language of the 
documents was related to existing 
facts. 


of the price, to the circumstances 
under which the transaction was 
entered Into between the parties, 
the reservation of the right to 
obtain a re-conveyance in the safe- 
eed itself, the reservation of 
minerals under the lands in favour 
= 9 

e ° 
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Transfer of Property Act (IV 
of 1882)—(contd.) 


ef the ostensible vendor, the nature 
of the covenant of indemnity and 
also to an agreement as toa divi- 
sion of compensation received from 
the Government in case of a com- 
pulsory acquisition of land, Ae/d, 
that the transaction was one of 
mortgage by conditional sale, 


NARASINGERJI GYANAGERJI v. 
PANUGANTI PARTHAS ARADHI 
RAYANIM GARU Gk 
— —-Sechon 6a 
—Clog on the equity of redemption 
— What amounts to—Mortgage-deed 
— Conditions of —Lmpeding right of 
redemption even after redenption— 
Whether enforceable in law— Grove 
planted on mortgaged land by mort 
gagee—Mortgagor's assent obtained 
under section 027—Grove an accession 
and incapable of separate enjoyment 
—Mortgagor bound to pay compensa- 
hon—Sechion 63, cl. (2)—Applscads- 
lity of —Sust for redemption—The 
uses of a grove by grove-holder. 





SS 


Conditions which prevent or 
impede the right of redemption even 
after redemption, 1f such conditions 
are entered into at the time when a 
mortgage is made, must be taken 
to be aclog on the equity of redemp- 
tion. A subsequent contract, how 
eyer, which modifies the right of 
redemption may not be such a clog, 
Although the principle underlying 
the rule of aclog on redemption is 
very old yet it still prevails and 
will not permit any device or con- 
trivance, being part of the mort- 
gage trawsaction or contemporaneous 
with it, to prevent or impede redemp- 
tion. 


Where a mortgage-deed contained 
an agreement that even after re- 
demption the mortgagees would be 
allowed to retain the property on 
payment of a fixed rent but no 
perpetual lease was granted at the 
time of the mortgage and wher® 25 
years before the mortgagor’s suit 
for redemption, the mortgagees 
planted a grove onthe mortgaged 
land with the assent of the mort- 
gagor obtained within the meaning 
of section 63 of the Transfer of 
Property Act, Aeld : w 


(1) that the agreement amounted 
to a clog on the equity of redemp- 
tron and was unenforceable in @ 
e e 


e d 
Transfer of Property Act (IV 
of 1882)—(conid.) 


court of equity. The mortgagor 
was, therefore, entitled to take 
possession of the land if he had 
paid the entire amount due. 

eo 


(2) that the grove as a grove was 
both an accession acquired at the 
expense of the mortgagees and was 
incapable of separate possession 
and enjoyment, and, therefore, the 
mortgagor was bourd to take the 
land with the grove and pay to the 
mortgagees the costs thereof, 


[Per MUKERJI, ].—There 
two uses of a grove: (1) the 
right to maintain the trees on 
the spot, and (2) the right to 
remove the timber. Of these two 
rights one is capable of separate 
enjoyment and the other is not. 
It is open to the person occupying 
the wrove to say that he would not 
enjoy it as a grove but he would 
enjoy the timber. In the latter 
case it would be open to the mort- 
gagee to remove the timber if the 
mortgagor is unwilling to pay for 
the same. | s 


are 


PARMANAND PANDIT v, MATA 
DIN RAI .. s% 


— — — c Section 63 
— Groug planted by mortgagee with 
assent of mortgagor—Acceesson— 


Compensation payable. e 


See Transfer of Property Act, 
section 60 .. eS es 
—— Section 63 
— Mortgage, redemption of—Grore 
planted by mortgagee without consent 
of mortgagor—Accession, whether 
capable of separate enfoyinant with- 
out detriment to principal property— 
When mortgagor not required to pay 
compensation. 





Where in a suit for redemption 
ie was found that the mortgagee 
plant a grove consisting of rio 
large mango trees over 30 years of 
age standing on an area of I bigha 
8 biswas of mortgaged land, during 
the continuance of the mortgage,” 
and thiS accession was not capable 
of separate possession or enjoy- 
ment because unless gthe whol 
place was dug up, so that*all the 
roots were completely removed, 
whieh was not practicable, there 
would remain a permanent detrf 
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Transfer of Property Act (IV 
of 1882) —(conc/d. ) 


ment to the land owing to the 
existence of they deep roots, nor 
was it established that the grove 
was planted for the preservation of 
the principal property from des- 
truction, forfeiture or sale “or was 
made with the consent of the mort- 
gagor, Ae/d, that the mortgagor 
was entitled to have the prove with- 
out paying any compensation. 


NAGESHWAR RAI v, NAND LAL 


Trust—Prudlie or charitable— 
Maloersation if funds not applied 
to beneficiartes—Right of trustees to 
adt others to use of convenience 
without injuring  beneficiaries— 
Aight of suit, when arises. 


When a property is set apart for 
public or charitable purposes, it 
will be a malversation to apply any 
of the funds for persons who are 
not objects of the trust. Those 
who are objects of the trust must 
have all the benefits they require ; 
and if there is a surplus, it must 
be left to the Courts to make a 
cypres application of it. But when 
the subjec@matter of such a trust 
or charity is the rendering of some 
convenien ce or service of sucha 

ature, that it will not hurt the 
awful recipients, if others share 
with them, the trustees may KA 
may not Ín their discretion exclude 
persons who have no legal title to 
share and a suit for trespass in suck 
a case can only prdinarily be 
hrought by the trustees and not by 
the beneficiaries? unless the latter 
can show that their rights have been 
materially disturbed, For instance 
the intrusion of an unbeliever into 
a place of reljgious worship or of 
worshippers of a lower caste in a 
temple meant for the worshippers 
of a higher caste might well bea 
case of substantial interference 
with the rights of worshippers. 


The plaintiffs, who ‘vere Parai 
inhabitants of Rangoon, alleged 
that the defendant who was neither 
a Parsi by birth nor a Zoroastrian 
by religion, had intruded in a tem. 
ple meant solely for the worship af 
Parsis by race professing the Zoro- 
astrian religion and prayed for a 
declaration that the defendant was 
not entitled to use the temple or 
to attend or to participate in any 
of theereligious cesemonies perform- 
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ed therein and for an injunction 
to restrain her from entering the 
temple. It was found that the 
defendant was not a Parsi by race, 
but was a Zoroastrian by religion. 
The trustees of the temple were 
not party to the suit ; Ae/d, by the 
Privy Council, that the benefits of 
the Trust were contined to persons 
who possessed the double qualifi- 
cations of Zoroastrian and racial 
Parsis and the plaintiffs were enti- 
tled to a declaration that the defend- 
ant was not entitled as of right to 
use the temple or to attend or to 
participate in any of the religious 
ceremonies performed therein. 


D. R. K. SAKLAT v. BELLA 


Trust Act, sections 77 and 78— 
Dispossessing a trustee from pro 
perty in bossesston—Disirict, Judge, 
order by— Without furisdtctroon— 
Guardian and Wards Act, section 
32— Provisions of—Minor— Guar- 
dian’s grievances— Remedy. 


A District Judge acting under the 
Guardian and Wards Act has no 
Jurisdiction to dispossess third 
persons from the property over 
which they may be, rightly or wrong- 
ly, in possession, but can at best 
give directions to the guardian to 
take necessary steps to recover the 
property. 

Where, ona representation sab- 
mitted by a widow, who was the 
legally appointed guardian of her 
minor son, the District Judge 
allowed Her to take charge of the 
minor’s propeity and cancelled an 
old trust which had been creased 
by the minor’s deceased father 
along with the othe: membets of 
the family and which used to 
manage the entire family property 
and pay off debts outstanding 
against it, Ae/d, that the District. 
Judge acted without jurisdiction. 


HARBANS SINGH v. RAJINDER 
KUAR Ad oe ee ee 


Unprofessional conduct—Sup- 
pressing of facts professionally 
known to Vakil—Kesponsibelity of 
Vakit, 


A legal practitioner assymes a 
serious responsibility in invoking 
the criminal law on behalf ofea 
client, Before presenting a com. 
plaints he is bound to make dne 
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Unprofessional conduct 
—(concld.) 


enquiries of the client and to act 
with such care and prudence that 
his good faith could never success- 
fully be questioned. 


Where a legal practitioner draft- 
ed and presented to a Criminal 
Court a complaint in which he 
foolishly and with no dishonest 
intention, suppressed certain facts 
then professionally known to him 
which would, if stated, have shown 
that the accused had not committed 
any criminal offence, he 1s guilty of 
professional misconduct. 


IN THE MATTER OF A VAKIL. 
— What 








amounts to. 

See Legal Practitioners Act (18 
of 1875) as i 

Unregistered body— Sutt against 
All members to be impleaded. 

See U. P. Land Revenue Act, 


gection 233 K we ii 
Usurious Loans Act (X of 
1918), section 2 (3) (b)—Appiication 


of, to the case of an insolvent Leable 
as a turcly—Promissory note execut- 
ed by insolvent along with two other 
persons— Bearing interest at 75% per 
annum—No serious risk run by 
creditor in advancing money to execu 
tants— Rate of interesi extortionately 
high. oo 
In an insolvency case, the appel- 
lant applied to be entered a8 a 
scheduled creditor in respect of an 
amount due on a promissory™notes 
‘which was executed by the insolvent, 
in the eapacity of a surety, along 
with two other persons, for a sum 
of Ra. 800 payable on demand and 
which bore interest at the rate of 
76% per annum. The evidence 
produced before the court did not 
show that the creditor was running 
any serions risk in advancing the 
money to the three executants who 
had been held jointly and sevegally 
reaponsible. The District Judge 
came to the conclusion ‘that the rate 
of interest was excessive and that 
the transaction was unfair as be- 
tween the parties thereto. He 
accordingly reduced the rate of 
interest to .12 per cent. per annum 
~ simple interest. The creditor hav- 
ing appealed, held 


(1) If the creditor wished to` 


, bind the insolvent and recover from 
6 e 
6 
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Usurious Loans Act (X of 


1918)—(come/d.) 


him a sum of money said to be due 
ona transaction enteted into be- 
tween the parties, section 2 (3) (4) 
of the Usurious Loans Act (No. X of 
1918) would be applicable irrespec-. 
tive of the fact whether the insol- 
vent was liable as a principal debtor 
or as a surety. 


(2) The rate of interest was 
not only excessive but was extor- 
tionately high, and the District 
Judge was perfectly justified in- 
reducing the amount as it would 
have been grossly unjust to allow a 
claim for such a high rate of in- 
terest to succeed in a court of law. 


(3) Having regard to all the 
circumstances of the case, 12% per 


annum was aproper and fair rate . 


of interest. 


BAIJNATH PANDAN v. E. C. 
DENNET— THE ESTATE OF ee 

Vakil— Responsibility and duties 
of. 

See Unprofessional conduct .. 

Valuation—Froperty compulsorily 
acquired— Principles of measuring. 

See Land Acquisition Act (I of 
1894), section 23 (2) .. it 

Village Panchayat Act (VL of 
1920 Local), Sectron 71—Apfplica- 
tion todcollector by accused tunder— 
Comviction by Panchayat under 
section 323, 1. P. C.gReturn of 
application without orders—Kevtsion, 
High Court's jurss@ictton. 


A Panchayat held under the U. P. 
Act (VI of 1920) convicted certain 
persons under section 323 of the 


P@nal Code. Subsequently the 
accused applied to the _ Deputy 
Commissioner, Almorah® under 


section 71 of the Local Act (VI of 
1920), alleging that the Panches’ 
order was based on certain enquiries 
made by them behind the back 
of the petitiorers. The Collector, 
fithowt giving dhy reasons, refused 
to pass any orders on the petition 
and returned the same to the 
accused with instructions to apply 
to the High Court. e 


. Held, (1) in revision, that where 
a lower court has jurisdiction, an 
application must be made to that 
lowe: court first "and it$ order 
obtained thereon before the superior 
coust is asked to exercise such 
jurisdiction as it may think ft. A$ 
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Village Panchayat Act (VI of 
1920 Local)—(concld.) 


in this case the h Court had no 
information as to why the Collector 
returned’ the application without 
- passing any orders onit, the said 
application should be returned to 
the applicants for representation 
to the Collector and the latter be 
invited to deal with it under section 
71 of Act VI of 1920. 


(2) That there is no provision 
in the Act declaring that the Col- 
lector’s order under section 71 in 
cases, 2. ¢., criminal proceedings, 
should be final. 


KAMLAPATI PANTH v. EMPEROR 


Waiver—What doss not amount 
to. 


See Limitation Act (LX of 1993), 
Art. 75 of Sch. 1 “4 


‘Whipping Act (IV of 1999), 
See. 3 (d), weaning wd ap pltcadi- 
lity of —Accused guilty of house-tres 
pass with intent to outrage the 
modesty of a woman—Alteration of 
conviction from Sec. 451 to 454 
I. P. C.—When sentence of whip- 
> ping cannot be passed. 


Where both the trying Magis- 
“rate and the District Magistrate 
found the accased guilty of enter- 
ing a house in order to outrage the 
modesty of a woman and the first 
court convicted him under section 
451 of the Penal Code and seotenced 
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Whipping Act (IV of 1909) 
—(concld.) 


him to undergo imprisonment and 
to pay a fine but the appellate 
court, being of opinion that as the 
accused had used violence in effect- 
ing his escape he was guilty of 
house-breaking under section 445 
(5) of the Penal Code, altered the 
conviction from one under section 
451 to one under section 454 of the 
Penal Code and also altered the 
sentence to rg stripes under the 
Whipping Act, section 3 (4), Add 
that as section 3 (d) of Act IV of 
t909 doss not make every house- 
trespass or house-breaking punish 
able with whipping, but only when 
the connission of the offence is 
‘in order to tne conmitting of any 


offence punishable with whipping ~ 


ander ¢Azs section" and as the 
ofence of outraging a woman’s 
modesty ig not punishable with 
whipping at all, therefore house- 
breaking in order to conmit that 
offence cannot ba so punishable, 


DARBARI LAL v. EMPEROR we 


“Wilful neglect’ — Whether Rail- 
way Company guuty of—Loss of 
gaods consigned under Risk-note 
form B. - . 

See Indian Railways Act Si 


Will—Princtples of construction. 


See Indian Limitation Act (IX 
af 1908), Art. 123 A a 


THE END 
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THE ROMAN-MUSLIM LAW. 
(By MAHOMED U. S. Juns, B.A. LL .B., (CANTAB), BAR-AT-LAW, 
Reader-in-law, The Gurur of Allahabad.) 

The influence of the Roman law over many legal systems of 
the world i is known and needs no comment: The Roman law 
still lives in the world in a disguised form of “ the Rotnan- 
French law, the Roman-German law, and the Roman- English 
law”. Its influence can be traced in moulding the laws not only 
in Europe, but also in America. Professor Sherman of Yale 
University has well said: “ From Rome we have. inherited our 
conceptions of law, the state and the family’. If it is possible 
to trace the influence of Roman law in Europe and America, 
which were the field of its later operation, then is there any 
difficulty în estimating its influence on the Muslim law? From 
the time of the Hijrat (Flight to Medina A. D. 622, to the death 
Of the Prophet in A. D. 632), within a short period of .ten 
years, the temporal power ©f Islam was established in the desert 
round about. Mecca and Medina. The First Khalif Abu Bakr 
obeying: the last injunctions of the Prophét sent an army to 
conquer landg and preach Islam. The rise of Islam in the seventh 
century was followed by the ‘rapid conquest of the vast ferri- 
tories of the Roman Empire in Roman Syria, Roman Africa 
and ‘Egypt etc. All Syria east of the Jordon, Antioch ‘and 
Damascus ‘fell, and-Jerusdlem was taken in 637 A. D. Egypt was 
annexed by 641 A. D. When the armies of Islam entered 
Maese countries, they founda distinct civili$ation and a sound 
administration of justice. Is it not likely’ that the invadéts 
adopted some of the methods of administration and law of the 
old Justinian Roman law? ,The Roman law schools’ flourished 
at Beirut and Alexandria long after the Arab’ conquest, ‘and 
indirectly exercised their influence. The founders of Muslim 

Z, Roman Law tn the Modern World, Kol kn É., ae we 
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jurisprudence, especially Imam Shafi, were admittedly acquainted 
with the principles of Roman law as enforced in Syria. 
Professor Goldziher of the University of Vienna (Principles of 
Law in Islam) says: “The influence of Roman law on the sources 
ofa legal system in Islam is attested by the very name given to 
jurisprudence in Islam from the beginniffg. It is called Al-Fikh, 
reasonableness ; those who pursue the study of it are designated 
Fukaha (singular Fakih). These terms, which, as we cannot fail 
to see, are Arabic translations of the Roman (juris) prudentia 
and prudentes, would be a clear indication of one of the chief 
sources of Islamic jurisprudence, even if we had no positive 
data ‘to prove that this influence extended both to questions 
of the principle of legal deduction and to particular legal 
provisions, ” 

There is so much similarity in the principles of the Roman 
and the Muslim Jaw that an observer conversant with the Roman 
law cannot but conclude that some portions of the laws of Islam 
are merely republication of Justinian Roman law, clothed in an 
Arabic dress. In Muslim law the dualism of writtep and un- 
written law, or customary law, irresistibly reminds one of leges 
. scriptae and leges non-scriptae. The distinction between moveable 
and immoveable property survived. in the Muslim law, and 
the Muslim law of sale (ex), barter Saal hire (83tl), 
deposit (#33), pledge(.»*)), suretyship (o>), agency (385), 
partnership (Wues y Tåd) pa has i) etc. “compare favour- 
ably with the Roman law of emptio venditio, locatio-conductio, 
depositum, |ptgnus, and with vđrious forms of societas. The 
distribution of inheritance on intestacy, namely first the discend- 
ants, second the ascendants, third collaterals’ is also similar, 
and the division of inheritance into fractions of 4, 3, 2, 4,2 
is like the division ef the Roman heriditas into an “as” divided: 
into twelve unciae. ‘Phe view that the testator cannot dispose 
of all his property so as to deprive his heirs altogether is found 
common to both the systems of laws. Justinian provided by 
the 18th Novel that a testator should leave at least + or t the 
property to four or more children respectively, similafly “the 
Muslim law limits the ule of bequest to 4 a the net assets. 

e 


THE ROMAN-MUSLIM LAW 3 


The Mtislim law like the Roman law has the institution of 
guardianship for minors. According to Imam Abu Hanifa, 
“ The cura of adolescentes ?” must end on their attaining twenty- 
five. Von Kremer! ingeniously points out that this is an 
unmistakeable trace of the influence of Roman law. But the 
reasons assigned by the Imam are different from the conception 
of Roman “Cura,” afid the Sahibain Abu Yusuf and Muhammad 
held that the age of twenty-five was no criterion for ending 
guardianship, e. g. a prodigal should always remain under 
“ perpetua tutela”. The conception that a Roman will became 
invalid by Querela inofficiosi Testamenti, which assumed that the 
testator was “insane ” at the time of making the will, survived 
in the Muslim law’ in domain of wills and in the doctrine of 
Marzul-maut. The Muslim law assumes the same capacity for 
making the will as the Roman testamenti factio. As regards the 
oral and written wills Sir Roland Wilson says: “the conjec- 
ture that the Muslim Arabs learned to make wills when they 
conquered the Roman provinces of Syria, Mesopotamia and Egypt’ 
is clearly refuted by the Koran, as regards oral wills, but 
may possibly be well founded as regards written . wills”.* 
It is suggested that the Muslim oral will is the survival of 
testamentum in procinctu on the ground that the Arabs serv- 
Mg inthe Roman army in Syria must be familiar with military 
wills. The similar prescriptions periods of three, ten, twenty and 
thirty years are also found in the Muslim law. 

In the sphefe of marriage there is remarkable likeness, the 
institution of dower resembles donatio propter nuptias and 
divortium and repudium are “the mubarat and khula dłvorces” 
of the Muslim law, and the prohibitions of contracting marriage 
with near relations is striking to an observer of comparative 
jurisprudence. 

The history of the Muslim institution pf pre-emption (Shafa 
fais). is interesting. Is it*the survival of the Roman law of 
pre-emptive right to acquire by purchase in the case of en 
pkyteusis, if the emphytcuta desired to alienate the property to 


strangers. It seems not,*for the Muslim law of Shafa is ex- 
© te Culturgeschichte des Orrents unter den chaltfen, Vel. I, Ch. TX. 
3. Anglo Makkmmadan law, p. 307. 
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haustive and grants a right of action to the pre-emptor even 

° 7 ® . 
against the vendee. In fact it resembles the KRetract-recht (jus 
retractus.) of the German law. 


. > The theory of the Muslim law of “hiba” stdnds-both in 
remarkable resemblance and in contrast to the Roman law of 
gifts “de donationibus”. According to the Shara “ hiba is a 
voluntary transfer of property without consideration, anda 
gift in the Roman -law is “an alienation which is made without 
the. law compelling you to do it, i. e.“ quod nullo jure cogente 
conceditur ”!. But under the Muslim law the general principle 
is that the delivery of possession is essential to complete the 
gift, “while Justinian observed even if there be'no “tradition” 
they -shall be completely effectual and place the donor under 
the necessity. of .making tradition.’ In both systems , gifts 
were complete whether in writing or not, and the right of 
revocation.of gift was personal to the donor and donee. It could 
not be:revoked after their death, and under the Muslim law a 
gift was irrevocable if made to “relations within the prohibited 
degrees”, as also inthe case of Hiba-Bil Iwaz or Hiba-Ba 
Shartul Iwaz. The Roman law with a few exceptions (Ulp. 
Reg VII. I) prohibited gifts between husband and wife, the 
Muslim. law freely allows it, and according to the Hanafi law 
such a gift cannot be revoked. i 


There are some differences between the two systems, and it 
is unsafe to trace peculiar principles of the Sharå to the Roman 
law. MR.: Justice Marxsy attempted to introduce the fiction of 
‘“heredtatem dominam esse et defuncti vicem obtinere” 
into the Muslim conception of Hereditas. 38. His $ordship 
erred because the theory of representation "(except in the 
Shiah law) is unknown to the Musliin law. According to the 
Shara the. estate of a deceased person devolves upon his heirs 
immediately, though charged with “debts, and there is no inter- 
mediate vesting in any one, nor is there any necessity of adopt- 


ing the Roman plan of instituting a slave as heres necessaritts, 


I. Dig LXV. z 
2. “ulet si non tradantur, habeant blenissimum et prefectum robur et traditionis, 
necessitas incumbat donatori?” Inst, lib. LI Tit. VIL. 2, ° ° 
3. 4 Cal, r42, “That the estate stself is owner and stands th the place of the 
deceased’ o 
ee bd ` è 
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Hence Ulpian’s opinion as regards Hereditas Jacens ‘non heredis 
personam, sed defuncti sustinet ', or Pomponius’ opposite view 
that it sustained the persona of the heir is not applicable to the 
Muslim law, ‘nor the principle of “semel heres semper heres” 
‘applies to a Muslim heir. In the Shara there is no “confusio ” 
of the property of thè deceased and the heir. The property of 
the deceased is only liable for the debts, consequently there is 
no necessity of “beneficium abstinendi” or “beneficium inven- 
tarii ” for the Muslim heir. 

Another distinctive feature is that the rule of legitimation 
“per subsequens matrimonium” is foreign to the Muslim law. 
InRome,as in Scotland, in France and in England the legiti- 
mation of ante-nuptial children by reason of subsequent Marriage 
was possible. Under the Muslim lawa child born of illicit 
intercourse can never be legitimatized even by his father’s 
acknowledgments. He is termed as “ walud-uzzina ” and cannot 
inherit from his natural father. This rule of the Shara is so 
strong that it is conclusively presumed that a child born within 
less than six months after the marriage of the mother is deemed 
not to have been begotten by his natural father in lawful wedlock. 
Hence such a child is treated as illegitimate. 

" . The fact that the Muslim jurists though they seem to have 
borrowed something from the Roman law, yet make no 
reference to ft, is not sufficient to exclude the presumption of our 
indebtedness to the Roman jurists. Mr. Abdur Rahim remarks: 
“ Since the Muhammadan jurists themselves make no allusion 
to the Roman system, and their theories exclude its retogni- 
tion as a ẹfactor in moulding the Muhammadan system, it is 
difficult to determine with any degree of certainty the extent 
of the obligations, if any, of the Mubammadan jurists to the 
Roman jurists’.’ This is rather a casyal remark. Maulyj 
Shibli has likewise’criticised Professor Amos’ observation that 
“lepet seems also true that Muhammadan law is nothing 
but fhe Roman law of the Eastern Empire adopted to the 

political conditions of the ‘Arab dominion,”? and in his Urdu 
life gf Imay Abu Hanifa denies the influence of Roman 
law on Islamic jutisprudence. But Moulvi Shibli did not pessess 


1. Mukammadan Jurisprudence, @. 23 . ° 2. Roman law, p. 42. 
e ° @ 
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s 
first-hand knowledge of the Roman law which alone accounts 
for his view. ° i 

It seems there was “‘a pious conspiracy of silence?” among all 
the Schools to make no reference to the Non-Islamic sources, 
whether Roman, Jewish, Egyptian or Persian and Hindu all alike, . 
but the reason is not obscure. The jurists preferred tracing 
every issue of law to the Holy Koran and to the Prophet to 
acquire a prescriptive authority for their novel views, and this 
fact alone solves this difficult branch of historical enquiry.’ 

The developinent of the Muslim law also reminds us of the 
Roman law. The Koranic injunctions like the XII Tables are 
the first legislative enactments of Islam, but with this important 
difference the Koran is fairly complete and not like fragments. 
The Mufties and the Kazies of Islam possessed “ the jus edi- 
ciendi”’ similar to the higher magistrates of Rome. The 
Muslim jurists needed no conception of Jus Naturale or Jus 
Gentium because the Holy Koran was for them the “Word of 
God” and embodiment of perfect law. If deficient in any respect, 
it was supplemented by the traditions and precepts of the Pro- 
phet. There could be no difference of opinion on the entegrity 
and authority of the explicit Koranic injunctions; but the 
enormous numbers of the traditions created dissensions, and it 
was here in the application of traditiong that the jurists.found a 
field for expansion and modification of law. In the beginning the 
School of Muslim Jurisprudence was divided into two distinct 
groups, the upholders of private opinion (3h) fe!) and up- 
holders of traditions (twos! Jal); but it must not be taken 
for granted that the former classeled by Imam Abu Hanifa 
ignored in toto the authenticity of reasonable and A tradi- 

u 


tions, in fact the “ Sahibain,” Imam Abu Yusuf and hammad 
were classed as traditionists of great repute. 


The difference was that the four Schools laid a different 
degree of stress on ome or more sources of the law, namely the 
Koran, the Hadis (traditions), I§{ma and Kiyas. The develop- 
ment of law was not confined merely to judicial interpretation ; 
but it developed in a movement similar to the Responsa Pru- 
dentium of Roman law, and it ended naturally by a period of 
consolidation and selection of confliéting opinions analogous 


t. “There soon arose, on the one handan enthusiastic admiratiog and love for Kis 
character, and on the other, a contempt for the period before Islam and all connected 
eouth 109 F. B. Tyabji © Princples of Mukammadan law". p. 5. 
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to the period which necessitated the Roman “ Law of citations ”. 


The striking feature ín the development of law, both 
Roman and Muslim, is that the laws in general were expounded 
by the bar and not the bench, and both systems developed 
froma codt, the Koran and the XII ‘Tables, and not directly 
from usages and customs. This is a fine distinction, and 
herein lies the difference between the development of the 
Roman, the Muslim and the English systems respectively. 
Sir Henry Maine says: “the theoretical descent of Roman Juris- 
prudence from a code, theoretical ascription of English law to 
immemorial unwritten tradition, were the chief reasons why the 
development of their system differed from the development of 
ours.” ? 


The chief agencies by which the progress of law is effected 
are in their historical order Legal Fictions, Equity and Legisla- 
tion. Fiction is “any assumption which conceals, or affects to 
conceal, the fact that a rule of law has undergone alteration its 
letter remaining unchanged, its operation being modified.”? 
In the Roman law the Fiction of Adoption, the interpretation 
of the pontifices and that of the prudentes are notable examples. 
Similarly under the Muslim law the doctrine of Ijma, con- 
sensus of opinion among the juristsina particular age ona 
question of law, and later juristic deduction tecbnically known 
as anałogy, “Kiyas,” are instances of development of law by 
legal Fictions. The function of analogy is to extend the law 


of the text, the theory being that the newly discovered law . 


though not covered by the language of the text is governed by 
the reason of the text. eMr. Abdur Rahim points out that “the 
writers on jurisprudence do not admit that extension of law by 
process of analogy amounts to establishing a new rule of law.’’3 


The next stage is the development of law by Equity. “The 
liguity whether of the Roman Praetors orof the English Chan- 
cellors, differs from the Fictions which in each case preceded it, 
in that the interference with law is open and avowed.’4 It 
seems t® posses a stiperior sanctity. The introduction of Jus 
Naturale illustfate the influence of Praetorian equity in the 
Roman law and the point of contact between the Jus Gentium, 
and Jus Naturale was this notion of ‘‘ Aequitas,” a levelling 
influence. In the Muslim law Imam Ab? Hanifa supplemented 
this process of law and calea it Isfehsan. Thus a jurist was 
permitted to devise a rule of law in the interest of justice and 
public welfare. The Hanafi jurists speak of Istehsan as hidden 
analogy; the other three Schools opposed this innovation, and 
Imam Shafi retorted: “ whoever resorts to Istehsan makes law.” 


Y Dr, MB yle, Limperatoris Justinian: Institutionum, b. 39. 
2. Maines Anceent law, p. 29. 
3. Muhammadan Jurisprudence, p. 139. 
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But in course of time they were forced to modify their® views, 
and Imam Malik founded the doctrine of public goad: Musla- 
hat”? a process similar to juristic equity, and followed'it by 
inventing Istidlal a distinct method of juristic ratiocination 
which the Shafi also accepted. Kazi Udud says that ihe Hanafi 
doctrines of Istehsan, and the Maliki doctrine of pulflic good are 
covered up by Istidlal. The development of law by Istehsan, 
Muslahat and Istidlal is the period of jurjstic Equity in- the 
Muslim law. a 

Legislation is the last agency to come into operation as a 
suitable and proper means of effecting alterations in the laws 
governing civilised communities. It differs from Legal Fictions 
and just as much from Equity as “ Its obligatory force is inde- 
pendent of its principles”. The codification of Roman law under 
Justinian, and partial codification and enactments relating to 
the Muslim law, notably the modern Egyptian code of Hanafi 
law, and various enactments in Turkey, in India and other 
countries are the latest agencies in the development of thé Shara 
of Islam. ! 


But the Muslim law was greatly developed ina movement 
parallel to the Responsa Prudentium of Roman law. Bryce has 
correctly remarked: “ In the East, as for instance, in such coun- 
tries as Turkey or Persia, there is little that can be called ‘general 
legislation. Hatts are no doubt occasionally promulgated by 
the Sultan, though they are sometimes not meant to-be 8bserv- 
ed, and are frequently not in fact observed. So far as new 
law is made, it is made by the learned men who-study and 
interpret the Koran and the vast mass of tradition which has 
grown up round the Koran. The existing body of Musulman 
law has been built up by these doctors of law duripg the last 
twelve centuries, but chiefly in the eighth and ninth centuries of 
our era; and a vast body it is.”' Thus similar tô the influence 
of the Hindu law and the English law on the Muslîm law, as 
administered at present in India, it was not possible for the old 
“Shara” to be un-influenced, and ‘hot be tinctured with. the 
Byzantine Roman law, when it came in direct confl&t with 
the Roman system of administration of law and*justice: Indeed 
“no system of law is the product of a single mind or age,’’? 
the divine communications of ihe Holy Koran laid down only 
the fundamental princ®ples, and the entire bulk, of the Muslim 
° . e o . 
jurisprudence is the resułt of development and expansion, by 
juristic interpretation and judicial dicta, by legislation and co- 
dification, covering centuries of constant labour on the study of 
the “ Shara ” itself and ihe comparative jurisprudence of other 
legal systems of the world. ! 


I. Studies in History and Jurisprudence, Vol. II., p. 253. . e 
2. “Law ts the product of the entire history of a people, an ovolution, by organic 
growth.” Dr, Sherman, Roman Law tn the Modern World, p. 232. 
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SIR THEODORE CARO PIGGOTT. 


A few weeks more and the Allahabad High Court “will be 
deprived of the services of a Judge of towenng merits and signal 
abilities, one whose departure will be universally regretted by counsel 
and suitor, senior and junior, high and low, by all concerned. SIR 
THEODORE CARO PIGGOTT came to India thirty seven ycars ago, 
before most of. the younger generation of tHe Bar were even born. 
During ail this long period of ceaseless toil and incessant activity, he 
gave us the very best in him-—and that best certainly of a high 
order—and established a claim on our affection and gratitude. Lord 
Morley once said that “we owe a place in the temple that com. 
memorates human emancipation to every man who has, by his thought 
or deed, kindled a brighter flame of moral enthusiasm and a more 
eager desire for the realisation of good and virtuous ideals”. If the 
object of law is to kindle such a flame, if the administration of justice 
is the {rue purpose of the law and if the duty of a judge is to 
administer such a law to the best of his lights, Sir THEODORE 
is entitled to a “ place ” in the “temple”’. 


"a It was a real pleasure to argue an important, difficult and com- 
plicated question of law before his Lordship. The senior could not 
dy that hig most learned argument was not being appreciated by 
im and the junior could never complain that he was, in his in- 
xperience, being embarrassed by the great leaining of the Judge. 
n fact his Lordship carried all the weight of his learning lightly like 

flower. It is interesting to know that his lordship is an Italian by 
irth. He was born at Padua®in Italy, on the 26th of October, 1867 
ad was educated, first at Kingswood School, Bath, and then at 

Christ Church, Osford, from where he took his degree with distinc- 

tion in 1888. He joined the service the same year, on the 28th of 

August, 1888. It is also a strange coincidence that if, as a High 

Court Judge, Allahabad has been the scene of his laurels, it was 

ape his first station as an A’ssistant Cemmissioner from where he 

was transferred to Jhansi in the same capacity. In April 1890 he 
wis made an Assistant Magistrate and Collector and worked in that 
cdbacity in the Districts of Mirzapur, Ghazipur, Ballia, Bulandshahr 

Budaun where he was made a Joint Magistrate in November 

1393 and where he returned in 1894 after a short service at Bijnore 

ag Magistrate And Collector, After these six years of service on 
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the executive side, he went to Aligarh as Additional. Judĝe. We 
do not know how his Lordship himse]f felt it in his younger days, 
but we venture to think that for the first time after these six ycars 
of uncongenial task, that intellectual capital of the Muslims in India 
still strong in the presence of Sir Syed Ahmad and his devoted-fol- 
lowers, the city of Theodore Beck, THRODORE Arnold 4nd Theodore 
Morrison, must have furnished Theodore T1GGorr too with a full 
scope for the exercise of his subtle Italian intellect and high judicial 
talent. If in that historic city, the seat of learning was rich in its 
possessifn of giants like Professors Wallace and Raleigh and the 
three Theodores, the seat of justice was also rich in the fourth 
Theodore, a Judge who combined in himself legal learning and literary 
scholarship. Henceforward he always worked on the judicial side 
in Budaun, Saharanpur, Moradabad and Gonda, except for a brief spell 
in 1898 when he officiated as Deputy Commissioner of Bahraich. 


His Lordship had already made his mark as. one of the best 
Judges in the Province and it was only a question of time for the 
higher preferments to come to him till in 1908 he officiated as 
Additional Judicial Commissioner, Oudh, in which post he was con- 
firmed in 1909. He adorned the Bench at Lucknow up to 1914 
but for the short time he presided over the Committce alter his 
name and the officiating period in Allahabad, till he succeeded that 
quiet Judge of unfailing courtesy, SIR HENRY GRIFFIN, in June 1914. 


His Lordship has now been on the Bench of the Allahabad High 
Court for over a decade and the number of cases—even ifhportant 
—decided by him must now be legion. It is possible to discuss only 
those which constitute land-marks in the legal literature of the High 
Court. e 


We shall first consider his Lordship’s contribution to the lay 
which concerns the agricultural classes in these Provinces. &tuated and 
circumstanced as we are, and as far human eyes cag see, agricultur 
is and perhaps will continue to be the principal means Qf livclihoog 
of this country. Writing on another occasion the present writot 
once remarked: “ It has been said that the ‘Agra Tenancy Act iş 
by no means a model of good draftsmanship. It has given rise ‘8 
various conundrums which can be solved only by the legislature .” T 
was said in 1919 but despite the light the ‘ codeless myriad’ of preče- 
dent has attempted to throw on this important piece of legislation, 
we have to cry ‘more light’. It might, however, be confessed 
with regret that the last*four years haye witnessed a distinct tende 

to hold the jurisdiction of the civil court barred in every cas 
which could be launched in the revenue court and Jagannath Stu 

v. Balwant Singh, I. L. R., 44 All., 692, is the culmination of se 
a view. To respect the decision of the revenue court is one thing, 
but an attitude of surrender by the civil court to the revente 
court of its special rights and privileges is quite.arfother. ‘The 
litigant. who expected the civil court to correct the vagars 
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of the revenue court, feels not a liltle surprised, and sighs for the 
good old days when the viefv of the High Court was that ‘a party 
has a right to institute in the civil court any suit which he is not by 
the legislature in clear terms prevented from instituting ’.—Sham- 
bhu x. Daljit I. L. R., 38 All., 243. 


It is, no doubt, true that the local legislature has since then 
presented us with anew handiwork, but the venture is. not ver y 
ambitious and, even in its limited scope, its claims to success have 
yet to be made out by time and proper working. But the tendency 
of the High Court mentioned above is still there. Jagannath ~. 
Daliwwant only followed the earlier pronouncement of his Lordship in 
Ram Charitra Rat v. Jinsi, 1. L. R., 36 All., 48. True itis that 
in deciding the question of jurisdiction, the substance and not the 
mere form has to be looked into, true further that under section 95 
of the Tenancy Act it is open to the land-holder or the tenant at 
any time during the continuance of the tenancy, to sue fora dec- 
laration as to any of the following matters, including amongst others 
(a) the name and description of the tenant of the holding, (6) the 
class to which the tenant belongs, but it is equally truce that the 
declaration in Xam Charil/ar’s case that the plaintiff “was the law- 
fully wedded wife of the deceased ” or the one in Jagannath’s case 
that “Govind was not the adopted son of Lalji ” could not be granted 
by the revenue court. It could not be said that it was a purely 
ancillary, relief; for, in one sense, it was a pivot on which the whole 
case tumed. Tf, however, it is said that the declaratory relief is 
merely a device to oust the jurisdiction of the court, it is submitted 
that it is one of the devices both permissible and desirable ; for 
cvery one is entitled to have one’s rights thoroughly thrashed out 
and properly adjudicated upon by a court whose decisions inspire 
greater conéidence and are entitled to greater consideration than 
those of the sister court about whom there is only a presumption 
that in deqding the “question of titie itself, it shall follow the 
procedure laid down in the Code of Civil Procedure for tral of 
suits’, a presumption which s@ldom stands the test of experience. 
Prejudices formed in youth die hard and cyen the High Court Judge 
sometimes yielded to the Assistant Collector and the impressions 
formed. then. The decision in Udit Tewari v. Bilhart Pande, I. 
L. R, 35 All, 521, that a revenue court is competent to decide the 
question of Khud Fasti which has since been overruled in Bindeshré 
v. Gokul, F. B, 36 All, 1839 is therefore very casily explicable. 
But at the same time much as we, as civi lawycrs, agree with the 
reasoning in Kaxhai Laly Durga Prasad, 1. L. R., 37 All, 223; 
theugh, paradoxical as it may sound, while affirming the judgment, it 
dissented from the view of one of the ornaments of the legal pro- 
fession, it has to be conceded that Daljit yx. Mahipat, 1. 1. R., 4t 
All? 208, stdhds on a fvoting all its own. It is now the lcading 
authority on the point and has, let us hope, settled the law once and 
for all. à ° e.’ i 
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His lordship generally took a liberal view of the rights of tenants. 
“Where by a gaduliat a tenant confracts to pay to the landlord cer- 
tain yasum semindari in addition to cash rent” his Lordship held, in a 
suit by the landlord for recovery of the cash value of the articles the 
tenant had not delivered, that “the agreement to pay anything over 
and above the rent was against public policy”. Stsram v. Asghas Alt 
I. L. R., 35 All, 19. The orthodox view singe the now historic Srt 
Girdhariji Maharaj v. Chhote, 1. L. R., 20 All., 248, is that a tenant 
has inter alia, “a mere right to use the house for himself,” but his 
Lordship made a clear and courageous departure, when sitting with 
Mr. JUSTICE RAFIQ, he held that “a custom obtaining in a village 
under which a ryof can transfer his house with a right of residence 
is not a bad custom.” Faiyaz Ali v. Rakhal Das, 19 A. L: J. R; 
104. His Lordship decided a very important point in Kuberdas v. 
Ramdin Kalwar, 20 A. L. J. R., 769, one which will have far 
reaching consequences amongst the tenants. One Udai Bhan brought 
a suit for ejectment against Ramdin which terminated in a com- 
promise under which Ramdin was to retain possession over the 
plots so long as he paid a certain rent, but in default Udai Bhan 
was entitled to eject him. Admittedly no rent was paid but no 
decree for arrears of rent was passed. His Lordship, sitting with 
Sir GRIMWOOD MEARS; and following an earlier decision in Tara 
Singh v. Khushhat Kunwari, I. L. R., 28 All., 610, held that the 
suit for eyectment in the absence of a suit for arrears of rent must 
fail inasmuch as the policy of the Tenancy Act recognised no ‘ for- 
feiture ’ and afforded the tenant full scope for a locus penttentti. All 
this evinces a laudable desire to help the tenant as much as possible, 
but itis a debatable point if the tenantry in this province, or for 

the matter of that in the whole of this land, is still so ignorant of 

its rights and so docile and subservient to the zamindateas it was in 

the morning of his Lordship’s career. A considerable number of the 

tenants have seen active service in the last great war apd the zamin- 

dars are also reaping the aftermath of the war not only in a tenantry 

conscious of its rights, but sometimes,positively recalcitrant. 


His Lordship was a party to the case of Deepan Kai y. Rant 
Khelawan, 7 A. L. J. R., 534 which held the usufructuary mortgage 
of siy plots void and which is the leading case on the point now.. Its 
principle has been accepted by the Privy Council in Moti Chand v. 
Khwaja Tkramullah Khan, 1. L. R., 42 All., 173. So was his Lordship 
2 party to the well known, case of Durga Prasad y. Hasari Singh, 
IL. R., 33 All., 799 which was deeided by the whole court and 
which has been conststentiy followed ever since but for occasional 
very slight and salutary departures of which his Lordships decision 
i Mubarak Fatima vy. Mohammad Qali Khan, I. L. R., 44 AI, 
413 is an instance. “ . 

To come now to the burning topic of the day in the legal world, 
vis. the Hindu Law and the duty of the son to pay off his father’s 

. 8 ° e e 
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debt. Whatewer might have been the law in the days of Hanuman 
Prasad Pande, 6 M. I. A., 393 and Deen Dayal, 4 1.A., 247, 
Nanomt Babuasiz, 13 I. A., 1 and Suraj Bausi Kocr, 6 I. A., 88, 
we thought that San Ram Chandra, I. L. R., 39 All, 437 had 
come to stay, reinforced further by C% Ram v. Ram Singh, 
el. L. R., 44 Al., and we began to have clearer notions about 
‘antecedent debt’ and ‘pious obligation’. The other side of the 
picture was also presenfed to us by Sripat Singh Dugar vy. Prodyot 
Kumar Tagore, 15 A. L. J. R., 147 1f “ other equitics of the 
execution creditor arose in the case ” or by Banga Chandra Biswas 
v. Jagat Kishore, 43 1. A., 249 if “ proof of actual enquiry has 
become impossible” or more forcefully still, by Chintamani Bhalla 
v. Raut of Maahwan, 18 A. L. J. R., 367, 47 I. A., 6, when, in the 
happy language of Sir Abdul Rahim, owing to the lapse of time 
“ presumptions are permissible to fill in the details which have been 
obliterated by time”. But Dij Narain Rat v. Alangla Prasad, 
I. L. R., 45 All, 235 with its postcript received later which was 
decided expar/e and which must therefore suffer from the inherent 
weakness of all e1farte decisions despite their Lordship’s remark 
that “ their lordships are satisfied that the whole of the authorities 
bearing on the question have been fairly brought to their notice ” 
has again unsettled all our notions. If Chet Ram was only an exten- 
sion of Raw Chandra tbat the theory of pious obligation does not 
arise in the case of the son so long as the father is alive much less 
will it arfse in the case of the grandson, their Lordships ought to 
have considered that case which apparently they have not done. 
„Under the Hindu Law the theory of “ patria pelestas has never 
perhaps been allowed to go the extravagant lengths which were long 
tolerated by the Romans”.® On the other hand “ the equal right of 
sons in the patrimony was recognised”. West and Buhler, Hindu Law, 
213, and “a son acquires by birth rights in the ancestral property 
and can assert suth rights even against his own father”. Trevelyan’s 
Hindu Law,°p. 219, and “may demand separation and division of 
the ancestral property at any time”. Mit. Chap. I, section 2, paras 2 
and 7. If the above is the true &xposition of the Mitakshara, it is sub- 
mitted thae Raw Chandra’s case entered and respected the true spirit 
of the Hindu Law, more perhaps than Brey; Varain’s, case and LORD 
SHAW was right when he observed “the rule of this part of the Mitak- 
shara Law is that the joint family estate is in this position : under his 
management he can neither obtain money for his own purposes for 
it, nor can he obtain money for his own pueposes upon it”. Page 446. 
It can not be said that the difficulties of every day life were not pre- 
sent tolhis Lordship’s mind; for at p. 442 his Lordship clearly observes 
“The law of the Mitakshara has, however, given to the father in his 
capacity of manager and head of the family certain powers with refer- 
eficesto the jaint family property. The general principle in regard to 
that matter is that he is at liberty to affect or to dispose of the joint 
property in respect of purposgs dengminated necessary purposes.” 
> z K 
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The view expressed in 4/i Ahmad v. Sohan Lail, 12 ÀA. L. J. 
R., 613, one of the earliest decision of his Lordship is fn consonance 
with the spirit of the Mitakshara. ‘‘ Where a father as manager of 
a joint Hindu family mortgaged a joint ancestral family property, 
the mortgagee brought a suit against the father alone and obtained 
a final decree for sale of the property and during the execution of» 
the decree the father died and it was found that the mortgage was 
not made to meet any family necessity or‘to pay off an antecedent 
debt” his Lordship held that “the decree-holder was not entitled to 
se]] the property and a decree for sale upon a mortgage passed 
against a Hindu father does not create a charge upon the property 
cuch lo the extent of the judgment debtor's shore, which could not, 
therefore, be sold after his death”. Ofcourse if the attachment 
had been made and execution creditors had come on the scene, differ- 
ent equities would have arisen and his Lordship’s hand would khave 
been tied by Suraj Bansi Kuer, I. L. R., 5 Cal., 148, but as far 
as possible his Lordship did give full effect to the spirit of the 
Mitakshara and anticipated by several years the dictum of LORD 
SHAW in Ramn Chandra’s case that “ the estate is wholly unaffected 
by it and its entirety stands free of it”. I. L. R., 39 AIL, 437. Ilis 
Loidship will go a step further and hold, slightly departing from the 
strict rule that an execution court can not go behind the decree, that 
unless the chapter of execution is altogether closed, “ the son whose 
interests are threatened is entitled to an opportunity of contesting 
both the factum and the nature of the debt and there is fiothing in 
law to preyent him from coming into court. in the execution depart- 
ment and preventing, if possible on these two grounds, the passing of 
his interest to the auction- purchaser”. J/adarpal y. imperial Dank, 
I. L. R., 37 All, 214.° All this meaffs full latitude to the son to 
fight out his batties as well as he can, and if in “a suit for sale ona 
mortgage executed by the father of a joint family governed by 
the Mitakshara instituted against the father, the® adult son and his 
minor sons, the father was appointed guaidian ad ‘Vite of the 
minorş” it was held “that there was a serious irregularity in the 
appointment of the fathe: to act a$ the guardian of his minor sons 
and gate the questions sought to be put in issue in the®*suit by the 
sons he was nota fit and proper person to be appginted as guardian”. 
Baynath Rat v. Dharamdeo Rat, I. L. R., 38 All, 315. Itis 
now the leading case on the point so far as this court in concerned, 
Murltahar v. Pitambar, 1. L. R., 44 All, 525.. 


This, however, does fot mean that his Los dship would not saddle 
the family with a debt, reasonable and just. For instance, he would 
certainly hold the family liable for the “reasonable expenseseul n 
sister's marriage ” in the same way as “the cost of her maintenance ”. 
Nandan Prasad v. Afudhya Prasad, 1. L. R., 32 All, 325. f 


è *,¢ a . . ® > r 
A fruitful source of litigation in these provincessunder*the IHindu 
Law fs the alienation made by the Hindu widow for “ religious and 
© 
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charitabl purposes’. In every case, the question arises what is 
the quantum.of the property gjfted and whether the alienation was 
made for the spiritual benefit of her husband or fur her own salva- 
tion. In the case of Awuzlehari Lal vy. Laltu Singh, 1.1. R., 41 
All, 130 the widow, Rani Kishori Kuer, made a gift of the 1/Soth 
of the entire ‘estate “ for the salvation of her husband and his family 
members and for her own salvation ”. His Lordship, sitting with 
Mr. JUSTICE WALSH, cld that the gift was valid. Itis again the 
leading case on the point and has recciyed the final sanction of the 
Privy Council in Sardar Singh v. Kunj Behari Lal, 44 All., 503. 
His Lordship was also a patty to the well known case of Buddha 
Singh v. Lalta Singh, 1. L. R., 34 All., 663 which held that “ the 
word pw/1@ in the Mitakshara includes the grandson also and the 
great grandson of the grand father is a preferential heir as against 
the grand son of the preat-grand-father ” and in Shram Behari Lal 
v. Ram Kali, 21 A. L. J. R., 656, he decided that “a daughter’s 
daughter is a nearer heir than the son’s son to the stridhan of a 
lindu female”. His Lordship’s view expressed in 16 A L J. R., 
OI, Radhey Lal y Bhawani Ram, that “under the Hindu Law a 
widow is not debarred from inheriting to her husband on the ground 
that she had become unchaste in her husband’s life-time, if the 
husband condoned her unchastity ” is, it is respectfully submitted, the 
correct view under the law and is in keeping with the spirit of the 

times. 


Very ‘few cases under the Mohammadan Law come up before the 
High Court. To the husband about whom it was proved that he 
aas on the worst possible terms with his wife and although not 
actually ill-treating her physically did so in other ways, that 
is to say, mentally so much so that her return to the husband would 
endanger herehealth and safety, his Loidship would give the only 
humane reply that he was not entitled tu restitution and “ the wife 
could not be delivered over to him”. Hamid Husain y. Kobra 
Begam, I. L. R., 40 All., 332. The Musalman Waqf Validating Act, 
Act No. 6 of 1913, is much in eyjdence these days and heroic attempts 
are being made by the legislature to enforce and extend the scope 
of its usefufhess. His Lordship’s view before the Act came into 
force will be of some interest to the public at large. “ Where the 
bulk of the property was dedicated to the advancement of the family 
and the intention of the «ag/ was to tie up the property against the 
possibility of waste, the provisigg in regard to the chatitable and 
religious purposes being only 1/roth, held, that it was not a valid 
wwagf |? Naimul Hug x. M. Subhan Ullah, 16 A. L. J. R., 41. The 
question of “ death-bed-gifts'’ sometimes arises for considerations 
among Mohamedans. MR.eJUSTICE PIGGOTT in one case held that 
“the invalidity in the case of a disposition made by a person suffer 
ing im ilegs qf which he eventually died arises where a gift is 
made under pressure of the sense of the imminence of death”, 
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Nazar Hasan vy. Rafig Husain, 8 A. L. J. R., 1154, and in® another 
he held that “ where a Mohammedan lady made a gift of a right to 
receive a fixed share of the offerings at a shrine after they had been 
made andthe donee obtained such possession as the subject-matter 
of the gift admitted of and the thing gifted had a market value, the 
gift was an enforceable right and was valid’. Sheth MAmad Uddin 

v. Siraj Bakhsh, 1. L. R., 34 All., 465. ? 


We shall now pause for a moment to noti¢e just a few important 
cases on the Law of Transfer including cases both of completed 
transfer and executory contract. His Lordship decided a very im- 
portant case which raises the question of the liability of the minor 
for the consequences of a contract entered into by him. In one case 
“the plaintiff brought a suit on two mortgage-bonds. The defend 
ant pleaded that at the time of the execution of the bonds he was a 
minor. There was no allegation nor proof that the defendant had 
made any fraudulent misrepresentation as to his age whereby he 
had induced the plaintiff to advance him money”. His Lordship held 
that “the plaintiff was not entitled to recover because a minor can 
not be made to repay money which he had spent merely because he 
received it under a contract induced by his fraud”. Radhey Shyam 
v. Behari Lal, 16 A. L. J. R., 592. In arriving at this decision 
his Lordship only followed the old English rule affirmed by Mk. 
JUSTICE LAWRENCE in Leslie Limited v. Shetll, (1914) 3 K. B., 
607 and adopted by the Privy Council in Mohd. Syed Arfin v. 
Yeohooi Gark, (1916) 2 A. C., 575 that “wherever the infant 
required, asa plaintiff, the assistance of any court, it will be refused 
until he has made good his fraudulent representation. Wherever 
the infant is still in possession of any property which he has obtaingd” 
by his fraud, he will be made to restere it to his former owner. 
But I think that it is incorrect to say that he can be made to re-pay 
money which he had spent merely because he received it under a 
contract induced by his fraud”. But his Lordsngp’s interpretation 
of Mohori Brbi’s case, I. L. R., 30 Cal., 539, in Munni Kuer v. 
Madan Gopal, 13 A. L. J. R., 185 that “a contract of sale negotiated 
by a minor, the minor having settled the terms, paid consideration and 
reccived in return a deed purporting to convey immovealale property 
by a way of sale is votd ab initio because a conveyahce by way of 
sale either is in itself a contract or at any rate involves or implies 
an antecedent contract” did not commend itself to the Letters 
Patent Bench in Mum:i Kuer v. Madan Gopal, L L. R., 38 Ail, 
62, which held that “there is nô provision “in the Transfer of 
Property Act under which a minor is incapable of being a 
transferee of property”. Nor have his Lordship’s views on a form 
of transfer known as Mashrulul-rehan and Bhog-bandhak stood 
the test of time. Itis one .of the very common forms of transfer 
all over the province particularly in the eastern districtg of Ghazipur, 
Jaunpur, Ballia and Azamgarh. His Lordship held that if the second 


SIR THEODORE CARO PIGGOTT 17 


è 
bond whtch was a simple mortgage was barred by time on the date 
of the suit thén even though s the covenant in the second bond had 
provided that the money due under that bond should be paid first 
and then the money due under the previous bond,” the obligor was 
not bound to discharge the second bond. This view did not meet 
with the appréval of this Court in the Full Bench case of Hur Prasad 
° v. Ram Chandra I. L. R., 44 All., 37. Itis also difficult to say 
that his Lordship’s vigw expressed in the Full Bench case of Anup 
Singh v. Fateh Chand, 1. L. R., 42 All., 575, when agreeing with 
MR. JUSTICE WALSH and dissenting from SIR PROMODA CHARAN 
BANERJI, he held that “from the mortgagee’s acknowledgments 
contained in the settlement records no inference could be drawn that 
the mortgage was at that date subsisting as a mortgage and was not 
barred by ‘Imitation’? commanded general assent. Lesser and 
humbler men think’ that perhaps that gifted and highly respected 
Judge was right when he said that “where a mortgagee has 
acknowledged a mortgage that acknowledgment is prima facie 
evidence, until rebutted, that it was a mortgage which subsisted at 
the time when the acknowledgment was made and was not a mort- 
gage which had become extinct with the lapse of time ”, 


Closely allied with this subject is the Law of Registration in this 
country, a close and faithful observance of which is necessary for a 
valid transfer. Jagrani v. Bisheshar, 1. L. R., 38 All., 366, F. B. 
is the leading case on the point. According to it “a document 
which pusports of operates to create or extinguish some right to or 
interest in immoveable property of the value of Rs. 100 or upwards, 
even if it isa document connected with family settlement, is com- 
pulsorily registrable”. But his Lordship made the first breach in 
the fortification when ‘he edecided that “an exchange of property 
valued at over Rs. 100 is binding upon the parties thereto when the 
bargain has bfen acted upon even though the exchange is not in 
writing and is unwegistered ”. Salamatussaman Begum v. Masha 
Ullah Khan,16 A. L.J.R., 98. It need hardly be said that the 
above is based on the salutary principle that equity will not allow 
a statute to be made an instrument of fraud and will support a 
transaction, though clothed imperfectly in legal forms where the 
agreement hag been acted upon by the parties. To the same effect is 
his decision in Baldeo Singh v. Udal Singh, I. L. R., 43 All, 1, that 
“a family settlement of disputed claims which proceeds on the assump- 
tion of an antecedent title of some kind an the parties which 
it merely acknowledges or defies, does enot involve a conveyance 
of property by one party to another and does not fall within 
the purview of the provisions of the Transfer of Property Act 
whioh requires an instrument in writing ”. 

A matter of great public moment is the Railway Administra- 
tion in this cqmtry. It is important from every one’s point of view 
but of none morethan the commercial classes The varioug risk- 
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notes more often than not cause incalculable and, irremegiable 
mischief to the commercial world. The unwary trader, when 
he signs it, little knows that he is signing his own death-warrant, 
that he is signing a document which enables the Railway Com- 
pany to contract itself out of its normal legal obligations and use 
it as a mask for a thousand failings. MR. JUSTICE PIgGoTT held 
very strong views on the responsibility of a Railway Company. He 
clearly held in The Rohilkhand and Kumaun Ratlway v. [smatt 
Khan, 13 A L.J. R., 417 that the company’s servants were bound 
to pffer to the consignee reasonable facility for weighing the goods 
on the spot and that the risk-note was only an indemnity signed 
by the consignor for the benefit of the company and could not affect 
the rights of the consignee who was entitled to receive the consign- 
ment as ordered by him”. Not satisfied with the risk-notes which 
are bad enough, Railway Companies sometimes framed rules and 
regulations which constitute a further encroachment on the rights 
of the public. His Lordship never countenanced this and clearly 
laid down that “it is not open to a Railway Company to enact, 
by means of a rule, that although, as a matter of fact, goods have 
been delivered to a duly authorised servant of the administration 
to be carried by a Railway, nevertheless the court shall not deem 
them to have been so delivered unless and until the Railway 
servant in question has performed a particular act, for instance, 
granted a receipt. Any such rule which is put forward as controlling 
or limiting the obligation imposed by section 72 of the Railway 
Act, is inconsistent with the provisions of the Act anti is of no 
effect’. Firm Sohan Lal Munna Lal v. The East Indian Railway 
Company, 1. L. R., 44 All, 218. 
After the retirement of Sır WILLIAM TUDBALL, his Lordship 
was a member of the Pre-emption Bench along with SIR MOHAMMAD 
RAFIQ till his retirement in April 1923 except for g few months 
in the summer of 1922 when it was composed of SIR GRIMWOOD 
and MR, JUSTICE PIGGOTT. It is needless to say that so long as 
SIR MOHAMMAD RAFIQ was on the Bench, the Pre-emption Bench 
maintained its old traditions-which ié had inherited from SIR HENRY 
RICHARDS of which Ambika Prasad v. Jhinak Singh, 21 A. L.J. R., 
413, is a typical instance. It will serve no useful purpose to say 
anything about a branch of law which has been the subject of fresh 
legislation the effect of which we have still to wait and see. 


In criminal cases*his Lordship generaily took a very liberal view. 
In fact, it is doubtful*if of late sb many important decisions, which 
constitute distinct land-marks, stand to the credit of any other Judge 
in the course of alittle over ten years. The case of Srtjuandan 
Prasad, 1. L. R., 37 All., 33, is one of such cases. “Tf a District 
Magistrate dealing with proceedings under section 107 of the Code 
of Criminal Procedure possesses knowledge of certain facts which he 
obt#ins from sources outside the record, he shoujd not base his judg- 
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ment upon those facts, but base it upon evidence relevant to the 
case.’ Adso: “ An ordet requiring certain persons to furnish security 
to keep the peace can only be justified upon the finding that each 
of these persóns is likely to commit a breach of the peace or disturb 
public tranquillity, or is likely to do some wrongful act which may 
occasion such a disturbance.” It is a well known principle of crimi- 
nal law that a judgment of acquittal should not, as far as possible, be 
*interiered with, ##/atis mutandis the same principle should apply to 
a discharge. Elis Lordship had this fully in mind when he laid down 
that “ where the Magistrate has heard the evidence of the prosecu- 
tion with entire disbelief, when he considers himself tu be in a position 
to show that the prosecution witnesses are totally unworthy ol credit, 
and a fortiori when, after examining certain witnesses named on behajt 
of the accused, he has come to the conclusion that the evidence 
given by them is reliable and disproves that given by the prosecution, 
he is well within his discretion in discharging the accused". Dharam 
Singh v. joti Prasad, 1. L. R., 37 All., 355. But bis Lordship 
would jealously guard the interests of the accused and would not 
hesitate to rectify the mistake of the over Zealous executive at 
at any stage if he thought that the interests of justice demanded 
such interference. He, therefore, was of opinion that “itis com- 
petent to the High Court to call for the record of any proceeding 
in any inferior criminal court, and, if necessary or expedient, to 
revise any order passed by such court, whether of a preliminary 
or final nature’. T. NM. Chadha v. Emperor, 14 A. L. J. R., 850. 
A pronouncement of the very highest importance and one which 
reflects. the greatest credit upon his Lordship was made by his 
Lordship in Usuf Husatu v. Emperor, 16 A. L J. R., 169 when he 
held that “the law does not prevent a man on his trial on a charge 
‘of culpable homicide from setting up the defence in the alternative 
viz., that either he was net present at the scene of occurrence or that 
he was actjng in the exercise of the right of private defence”. 


His Lordship is the master of a style at once elegant, chaste and 
captivating, and the case of Surendra Nath Mukerji vy. Emperor, 
16 A. L. J. R., 478, is one that will amply repay perusal. 


The above is a brief_—pethaps the briefest—resume ofthe work 
done by hjs Lordship on the Bench. It is needless to say that his 
name will live hot only in the pages of the law reports as a judge 
of profound learning and deep thinking, but in the memory of the 
legal profession as a great judge who maintained some of the best 
traditions of the.Bench. By marriage his e_ordship’s connection with 
India is even older. He married the daughter of Mr. Walter Lyall, 
the elder brother of Sir James Lyall, for some time Lieutenant- 
Governor of the Punjab, and also of Sir Alfred Lyall, the scholar- 
administrator whose beok on Warren Hastings is so well-known. 
And now, alter thirty-seven ycars of service, his Lordship is leaving 
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what may not inaptly be called his second’ home. Speaking of 
another country a gifted English poet once said: ae 

To mute and to material things 

New life revolving Summer brings. 

But oh ! my country’s wintry state r 

What second spring can renovate ? 


The above applies to this luckless land tə a letter. We hope 
it has not been to his Lordship a land of regrets and of rupees, and 
if ın his retirement he will in any way endeavour to renovate its 
‘wintry state’, he will earn the gratitude of a whole country noted 
for its appreciation of kindly feclings and genuine sympathy. 


SHIVA PRASAD SINHA. 


| 


{ 


} THE 
ALLAHABAD LAW JOURNAL. 





- f 
VOL. XXIII. 4 ALLAHABAD, MAY 1, 1925. $ = NO. 3. 








ANTICIPATORY BREACH OF CONTRACT 


® 

A enters into a contract to sell his house to B on a certain future 
date. Sometime before that date, A alters his mind and informs B 
that he is not going to discharge his obligation when the time comes. 
Two courses are open to B. Firstly, he may elect to ignore A’s 
communication and await the time agreed upon for the performance 
of the contract and then hold A liable for the consequences of the 
breach of the contract. In adopting this course, B keeps the contract 
alive and remains subject to all his obligations and liabilities under it. 
The contract, so subsisting, will enable A, inspite of his previous 
repudiation of it, to carry it out, and it will further enable him to 
avail himself of such supervening circumstances as wil] justify him 
in declining to perform the contract with impunity. For instance, 
suppose a day before the date fixed, the house agreed to be sold is 
swept ayay by floods, B, who did not accept the renunciation and 
was waiting for the time of the performance of the contract, cannot 
bring an action for damages grounded upon the previous repudiation. 
The reason of the rule is clear. A contract is the result of the 
consensus of two minds with respect to certain terms by which rights 
are acquired by one to acts or forbearance on the part of the other. 
Likewise, the determination of the contract also needs the consensus 
of the parties tq the contract. It is only the joint intention of the 
parties that gan unite the bonds of the contract. One party alone 
cannot put an end toit. A’s renunciation of the contract, pes se, if 
not accepted by the other party, is not sufficient to rescind he con- 
tract and isa nullity. Therefore. when B chooses to ignore A's 
renunciation, there is no end to the contract, and it is always open 
to A to recall the renunciation before the time fixed for the execution 
of the contract. 


Secondly, B can accept A's repudiation and thus determine the 
contract. In other’ words, A’¢ renunciation having been assented 
to by B, operates as an immediate rescission of the contract, subject 
to a right of action for damages in favour of B. This right of action 
is based on the doctrine of anticipatory breach of contract. 


The expr&ssjon seems to have been used, for the first time, by 


| PROPRIETY OF THE EXPRESSION. 


\ LORD ESHER in the notable case of Johwstonv. Milling, (1886 16Q. 
e 
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B. D., 460. There the claim was for damages for bre&tch of a cove- 
nant in a lease whereby the landlord ‘undertook: to rebuild the pre- 
mises upon notice. His Lordship observes. “ Now on what principle 
can it be said that the defendant had a right of action on the cove- 
nant? As I have said, it cannot be on the ground that there was a 
breach of the covenant in the ordinary sense of the term, because 
the defendant never gave any notice to rebuild and he put an end to 
the term, so that the time when the covenant was to be performed 
never arrived. Accordingly the detence has recourse to the doctrine 
lajd down in several cases, the best known of which is perhaps the 
case of Hochster v. De La Pour, (1853) 2 E. and B., 678. In this 


case the doctrine relied on has been expressed more accurately, but - 


I think, in all of them, the effect of the language used with 1egard to 
the anticipatory breach of contract is that a renunciation of a contract, 
or, in other words, a total refusal to perform it by one party before 
the time for performance arrives, dves not of itself amount to a 
breach of contract, but may beso acted upon and adopted by the 
other party as a rescission of the contract so as to give an immediate 
right of action.”’ 


In the recent case of Bradley v. Newsom Sons and Co., (1919) 
A. C., 16, LORD WRENBURY doubts the accuracy of the expression. 
His Lordship seems to think that the expression may, in course of 
time, lead to an erroneous impression and observes at p 53: “ There 
can be no breach of an obligation in anticipation. It is ng breach 
not to do an act at a time when its performance is not yet contrac- 
tually due. Ifthere be a contract to do an act at a future time 
and the promisee before that time arrives and says that when the time 
does arrive he will not do it, he is repudiating the promise which binds 
him in the present, but is in no default in not doing an act which is 
only to be dune in the future. He is recalling or repudiating his 
promise and that is wrongful. His breach is a breagh of a presently 
binding promise, not an anticipatory breach of an act to be done in 
the future. 


This needs a little further examiaation. A and B enter into a 
contract to be performed on a certain futuie date. The contract 
comes into existence the moment it is made and centinuts to subsist 
till its legal effectiveness 1s exhausted on execution. During the 
course of its subsistence, A changes his mind and communicates with 
B that he is not prepared to discharge his obligations in pursuance 
of the aforesaid contract. Be accepts this renunciation and thereby 
the contract ceases to exist except for the purpose of investing B 
with a right of action for damages. In other words, the contract 
which was to be carried out on a future date no longer subsists dnd 
will not come into operation on that date. Is it illogical or mislead- 
ing to say then, that the parties have agreed to- break the contract by 
anticipation ? The expression, on the face of it, cénveys*the idea 
of premature destruction of the ,contract. It does not signify that 
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the performance of the contract has been pushed back to the date of 
repudiation ‘but means that éhe bonds of the contract have been 
untied and the injured party becomes entitled to sue for damages 
as he would have been uf the contract had been broken on the date 
fixed for its execution. Therefore, it is respectfully submitted that 
there is no flaw in the expression and there is hardly any justification 
for the apprehension that the expression is susceptible of conveying 
an erroneous impressidh in course of time. 


Now from the point of view of pleadings, the first question that 
merits consideration is the nature and extent of A’s renunciation gf 
his obligation which will justify B in putting an end to the contract 
and holding A liable for damages. Should the renunciation be in 
respect to the contract in its entirety or failure to perform a part of 
the contract, too, will absolve B from every obligation ? One is not 
faced with any difficulty whatsoever 1f the repudiation embraces the 
whole contract, but in the case of a partial refusal, the question 
resolves itself into one of construction of the terms of the contract. 
The doctrine of ‘ anticipatory breach of contract’ is embodied in Sec 
39 of the Indian Contract Act, and on a plain reading of that section, 
one comes to the conclusion at once that it is refusal to perform the 
contract in its entirety which authorises the other party to terminate 
the contract. But the illustration (æ) appended to the section sug- 
gests that mere failure to perform a part of the contract is enough 
to entitle the other party to put an end to the contract. One cannot 
help observing that there is an apparent divergence between the 
section and the illustration. The singer absents herself on onc night 
only and this default on her part cannot be construed, by any stretch 
of imagination, into a refusal to carry out the contract in its entirety. 
But their Lordships of the*’Privy Council have recently laid down in 
the case of Mahomed Syedol Arifin bin Mahomed Arif v. Yesh Oot 
Gark, 21 C W. N- 257 that illustrations are not to be ignored and 
they should jn no case be rejected because they do not square with 
ideas possibly derived from another system of jurisprudence as to 
the law with which they or the section deal. In a very spegial casc, 
rejection 2 illustrations can be justified on the ground of assumed 
repugnan¢y Jo the sections themselves. To make any such assump- 
tion should be the last resort of construction. Therefore without 
assuming that there is a conflict between the two, let us try to sce if 
the illustration (æ) is a true guide to the interpretation of the section. 


The section reproduces thewule of English Jaw which is based on 
the case of Freeth v. Burr, [1874] L.R., 9C. P., 208, that when a party 
toa contract refuses altogether to perform or is disabled from performing 
his part of it, the other side has a right to rescind it. This principle 
also applies to a contract Which has to be carried out in instalment, 
as, for example, A contracts to supply a certain quantity of an article 
to B in differen jnstalments at stated periods of time and the price 
is agreed to be paid in cash on the delivery of cach instalment. 
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Suppose, on the delivery of the first instalment, A does not pay. 
Will this breach on his part authorise B to cancel thé contract ? 
It cannot be said that A has refused to perform the’ contract in its 
entirety; therefore B is not absolved from the contract. Mere failure 
to make one ot a series of payments will not generally. ip the absence 
of positive refusal, discharge the other party from proceeding with 
the contract. The case of Mersey Steel and Iron Co. v* Benson 
& Co., [1884] 9 App Cas., 434, is the leadfng authority for the 
proposition. Next, suppose in the above illustration, A pays only 
one moiety of the price due on the first delivery and writes to B 
that he will in future keep one moiety of the price payable in hand. 
This resolution on the part of A is in direct violation of an essential 
term of the contract, viz., payment to be made in cash on the delivery 
of each instalment and justifies B to rescind the contract and sue 
A for damages. [cf. Withers v. Reynolds (1831) 2 B. and Ad.. 882]. 
It can, therefore, be safely inferred from the case-law on the point, 
that the kind of refusal under discussion is one which affects a vital 
part of the contract and thus deprives the promisee from getting in 
substance what he bargained for. Therefore the illustration (a) 
to section 390 can be explained on the hypothesis that the singer's 
absence on the particular night was a breach of the vital part of the 
contract and was calculated to deprive the manager of the substantial 
portion of his weekly earnings It must be, however, admitted that 
the phraseology of the illustration is "mot happy and lacks in the 
essential virtue of assisting in the interpretation of the section. 


- The next question, in order of importance, from a litigant’s point 
of view, is the measure of damages. The provision, bearing upon 
this topic, is enacted in Sec. 73 of the Indian Contract Act. Evidentl¥ 
it does not differentiate the case of an antitipatory breach from that 
of an ordinary one. It lays down the fundamental rwle for the 
assessment of damages. The reason of the rule is the intention of 
the law to place the injured party in the same position, so far as it 
is feasible through the agency of money, in which he could have 
been if tke contract had been carried gut. In commercial contracts 
the market-value is taken as the guiding factor because it is pe 
to be the true value of the subject-matter of the contract. It has 
been said above that the: anticipatory breach of contract means the 
premature destruction of the contract. Therefore the damage, 
naturally flowing from such breach, is the extinction of the right of 
one party to obtain pe}formance of the contract en the date agreed 
upon. s 

At this stage, one naturally asks oneself, whether the market- 
value has to be ascertained with reference to the date of breach br 
with reference to the date fixed for the pefformance of the contract, 


The answer, in the light of the above rule is that ¢he right of ° 
election to accept the renunciation goes only to ¢he question of 
breach dhd not to the question of damages Damages have to be 
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assessed on the basis of the market-value of the subject-matter on 
the date agréed upon for the performance of the contract. 


What has been said above applies equally well to the case of a 
contract which has to be performed in instalments. Such a contract 
is looked upqn asa set of distinct contract and the measure of 
damages is the sum-total of the differences between the contract- 
price and the market-price on the different dates fixed for the per- 
formance of instalments. This basic rule fur the assessment of 
damages is subject to one limitation. If the party, in default, can 
show that since his repudiation, there existed such circumstances a8 
could have been availed of by the injured party in reduction of his 
losses, he will be entitled toa rebate in the amount of damages on 
that score. The following illustration will make the meaning clear:— 


A contracts to sell five bales of muslin of a particular quality 
to B for Rs. 300 on the ist of July. On the 1st of May, A changes 
his mind and renounces the contract by serving a notice on B that 
he will not supply the article to B. The market is rising and on the 
Ist of June the said quantity of muslim can be had for Rs. 350 and 
on the rst of July the price rises to Rs. 400. Now, according to 
the rule enunciated above, B is entitled to Rs. 100 which is the 
difference between the contract-price and the market-price on the 
date fixed for the performance of the contract. But if A can show 
that B could have purchased.the contract-commodity for Rs. 350 on 
the Ist ef June, he will be entitled toa reduction of Rs. 50. The 
rule has been very lucidly stated by Leake in his Treatise on Con- 
tracts (6th edition) at p. 638 and the following few lines may be 

“ When there is a comtract for the sale and delivery of goods at 
a future time or in instalments at future times, a notice by the seller 
to the buyer of his intention not to deliver may be accepted and 
actéd upon as am immediate breach, and the buyer is prima facte 
entitled to damages measured by the difference between the con- 
tract-price and the market-price at the appointed time or fimes of 
delivery, leaving it to the seller*to show in mitigation that the buyer, 
in the inteival, could have obtained anew contract upon better 
terms, or if the time for delivery has not elapsed, the future damages 
may be assessed prospectively.” 


The same rule has been propounded in the leading case of 
Hochster v. De Lg Pour, [1853] 2 E. ang B., 678. There the 
plaintiff had agreed to serve the defendart and the defendant had 
undertaken to employ the plaintiff, as a courier, for three months but 
the, defendant subsequently informed him that he had changed his 
mind and would not requirg his services. The court ruled that the 
refusal of the defendant constituted a breach giving the plaintiff 
añ inmediate tight of dction In awarding damages LORD CAMPBELL 
observed: “Instedd of remaining idle and laying out his meney in 
preparation, which must be useless, ehe is at liberty to seek service 
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under another employer, which would goin mitigation of the da- 
mages to which he would otherwise be entitled for a breach of the 
contract.” Reference may be made in this conncction to cases re- 
ported in [1873] L. R., 8 C. P., 167, [rọrr] A. C., 301 and J. L. 
R., 43 Cal., 305. 


¢ 
Now ıt is proposed to consider the application of this doctrine’ 
to the case of a mortgage. Suppose the mortgagee, after the exe- 
cution and registration of the mortgage, declines to pay a part of the 
mortgage consideration. Will it authorise the mortgagor to rescind 
the mortgage? Section 4 of the Transfer ot Property Act enacts 
that the chaptersand sections of this Act which relate to contracts 
shall be taken as part of the Indian Contract Act, 1872. Therefore 
the application of Sec. 39 of the Contract Act depends upon the fact 
whether a mortgage remains a contract even after the execution of a 
valid mortgage-deed. The definition of mortgage, given in Sec. 58 of 
the Transfer of Property Act, shows that it is a transfer of an 
interest in immovable property. The moment a mortgage-deed has 
been validly executed and registered, the interest in the land covered 
by the mortgage passes to the mortgagee, even though the entire 
mortgage consideration has not been paid. In other words, the 
mortgage passes the stage of contract on the execution of a valid 
mortgage-deed. That being so, the provisions of Sec. 39 of the Indian 
Contract Act are inapplicable. Of course, if no consideration has 
passed at all, the mortgage does not emerge from the, stage ol 
contract and no title passes to the mortgagee. Or suppose, it is 
agreed that the mortgage, inspite of the execution and registration of 
the mortgage-deed, will not come into operation; in sueh a case, 
if the mortgagee is in default, the mortgagor is authorised to put 
an end to the mortgage for the simple reason that the mortgage, 
as yet, has not proceeded beyond the stage of-contract But 
ifa portion of the mortgage-consideration is alreqdy paid up, and 
the operation of the mortgage docs not hinge upon the payment of 
the balance, the title passes to the mortgagee on the exccution of the 
mortgage-deed, and any subsequent default on his part with respect 
to the balance of the consideration will not.entitle the mortgagoi 
to annul the mortgage. The only remedy open to the? mortgagor 
is to sue the mortgagee, if he so chooses, for the recovery of the 
balance but the non-payment of a portion of the mortgage-consi- 
deration is no answer to a suit by the mo) tgagee for the enforcement 
of the mortgage to the’extent of the, consideration already paid up. 
It will not avail the mortgagor to sct up that failure on the part of 
the mortgagee to carry out his part of the contract, vés., the payment 
of the entice mortgage-consideration, has absolved him from eycry 
obligation arising under the contract of mortgage which has come 
to an end and, therefore, the morigagee cannot sue on the basis ol 
the same. This rule has been laid down ‘in the, cfses of Rashik 
Lal ve Ram Naratn, J. L. R., 34 All., 273, Moli “Chand vy. Sagu, 
I. L. R., 29 Bom., 46 and Bajrangi Sahai v. Udit Narain Siygh, 
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10 C. W. N., 932. But a Full Bench of the Punjab Chief Court 
has held in the case of GokuleChand v. Rahman, [1907] P. R., 59 
that a contract to mortgage is indivisible and enforceable in its 
entirety and the failure of a part of the consideration leads to the 
failure of the whole mortgage. This view receives support from 
ethe decisions in cases of Subba Raov. Deon Shetti, I L.R, 18 
Mad., 12@ and Rajat Turmal v. Pandla, l. L. R., 35 Mad., 114 H 
is submitted that the ‘logic of the matter rests better with former 
decisions which rule out the provisions of Sec. 39 of the Indian Con- 
tract Act from consideration in the case of a mortgage. Itis a well 
established rule of common Jaw that fatlure to perform a promise whic 
forms the whoie or pait of consideration inducing an executed convey- 
ance gives one no right of rescission. Brownlie v. Campbel/, (1880) 
5 A. C., 916. Rescission can be granted only on the ground of 
misrepresentation, fraud or an error ‘fn substantinlibus ’. 


Then again, suppose in the illustration given at the outset, A has 
received from B a sum of money in advance known as earnest 
money on the date of the formation of the contract. On repudiation 
by A, B is entitled to put an end to the contract, sue A for damages, 
and he is further entitled to the refund of the earnest money. This 
last principle is based on the principle of a quantum meruit for what 


he has done. This right does not arise out of the original contract, 
but is based on an implied promise by the other party arising from 
the acceptance of an executed consideration. But this principle of 
quantum meruit does not apply in the case of contract of service. 
In such acontract, if a servant appointed on a monthly salary gives 
‘up the job by the middle of a month, he is not entitled to any 
remuneration for the peyod he has served for the simple reason 
that he leaves his master 1n lurch without giving any notice to him 
and without making any provision. c/f. I L. R., 35 All., 173. 

To conclude, an attempt is made to formulate the following rules 
as deduced from cases bearing on the point, a few of which have 
been noticed above :— 


(1) A contract which ito be performed on a future Wate can 
he determaned by anticipation 


(2) In‘such g case, two courses are open to the injured party;— 


(i) He can accept the renunciation proceeding from the 
other party and can bring an action for damages without waiting 
for the arrival of the time fixed,for the performance of the contract. 


(ii) He can ignore the renunciation, await the arrival of the 
date fixed, and then sue A for the consequences of the breach of the 
contract. 


(3) In the latter case, the contract is kept alive and it is always 
open,te the party in edefault to withdraw his repudiation. Further, 
he can avail himself of any such supervening circumstances as will 
justify him in anulling the contract, with impunity ° 

e ° e 


28 ANTICIPATORY BREACH OF ÇONTRACT 
è 
Ld * ® 

(4) In the former case, the action for damages js based on the 
doctrine of anticipatory breach of gontract and the: measure of 
damages is the difference between the contract-piice and the 
market-price of the subject-matter of the contract on the date fixed 
for the execution of the contract. 

(5) The measure of damages in the case of a’ contract to bes 
performed in instalments is the aggregate of the differ encés between 
the contract-price and the market-price of the subject-matter of the 
contract at stated periods of time fixed for the discharge of ins- 
falments. 

(6) The doctrine of anticipatory bieach of contract does not 
apply to the case of alienations arising out of a contract. 


Allahabad. A. P. PANDEY. 
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Student’s Hand-book on Mohammadan Law, by Sayed Ameer 
Ali, P. C , LL. D., D L., Member of the Judicial Committee of 
His Majesty's Privy Council. 7th edition, Calcutta and Simla, Thacker 
Spink & Co., 1925. 


This is undoubtedly a most useful book on Mohammadan Law 
meant for students. The Right Hon’ble Mr. Ameer Ali is a re- 
cognised authority on Mohammadan Law and his two volumes or 
Mohammadan Law have become a classic. A book meant for stu- 
dents should state the leading principles in clear language and in an 
attractive form. It should be unencumbered by citatien of a mass 
of authorities. It should be authoritative. This,;Manual fulfils all 
these requirements and cannot possibly be improved, upon. The 
present edition has practically been re-written and the recent impor- 
tant prenouncements of the Judicia] Committee have been incor- 
porated in the body of the text. The size is admirable. and price 
is very moderate. We cordially commend it to evegy * student of 
law throughout India. 





Trial of Adolf Beck, Noteable British Trial Series, edited by 
E. R. Watson Butterworth. This 4s a further Addition to the well- 
known reports of famous trials published by Messrs. Butterworth. 
The case at the time aroused widespread interest It was a‘case of 
mistaken identity in which a gentleman absolutely innocent ofsthe 
crime was convicted and suffered imprisonment for a long term of 
years. The story is a fascinating one and thesintroductjon _ furnished 
by the editor does full justice to it. .* 
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The Law of Compulsory Land Acquisition and Compensation, by 
S. G. Velinker, Barrister-at-Law ; late President ofthe Tribunal of 
Appeal under Cıty of Bombay Improvement Act; author of the 
Law of Gaming and Wagering, 1925, price Rs. 15. 

We congratulate Mr. Velinker on the production of a most use- 
ful book on the Law of Land Acquisition and Compensation. As 
President of the Tribunal of Appeal under City of Bombay Improve- 
ment Act, Mr. Velinker had exceptional opportunity of acquiring 
intimate experience of the working of the Land Acquisition Act and 
he is eminently qualified to write upon the subject. The legislature 
has during the past few years introduced changes in the law in order 
to better safeguard the interests of the subject. Care ‘has been 
taken tleat persons affected should be allowed an opportunity of 
having their objections to the acquisition of their lands considered by 
the Local Government before a final decision is taken upon the 
” matter.” Right of appeal to the Privy Council is given. In the 
various provinces large schemes of Town Improvement are on the 
anvil. In many cities throughout India Improvement Trusts have 
been foundefl and lands are frequently acquired both in the presi- 
dency towns andin the provinces by compulsory acquisition for pur- 
poses of public utility. The need, therefore, of an accurate, handy, 
and complete book on the subject was great and Mr. Velinker’s 
book fully supplies the want. *Not only is there an accufate and 
fairly exhaustive commentary on the Land Acquisition Act itself, 
but in the “ppendix relevant extracts from the numerous Town 
Improvement Acts have also been included, so that one is able to 
find the whole of the statutory law obtaining in British India on this 
matter within the four corners of this work. e As we have said, the 
notes to the Land * Acquisition? Act are dull, accurate and precise. 
The citation of Indian authorities is fairly complete. Notes to the 
most important section in the Act, namely, Sec. 23 which lays 
down tests for assessing the compensation, are specially instructive. 
The book is enriched by a very acute and illuminating “ Foreword ”’ 
from, the pengof SIR NORMAN MACLEOD, the CHIEF JUSTICE of 
the Bombay High Court. The point that SIR NoRMAN MACLEOD 
makes very strongly is a tgndency to over-indulge in hypothetical 
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schemes in order to inflate the value of land. It may be that the 
Privy Council has sanctioned such procedure but one knows from 
common experience that demands made by owners on such occasions 
are usually most extravagant. Every method is employed by aid 
of so-called expert evidence to exaggerate the value by referring 
the absolutely imaginary schemes of development. ihe , set-up ofe 
the book leaves nothing to be desired. The index is’ specially 
helpful. 





e The Law of Municipal Corporations in British India, by P. 
Duraiswami Aiyangar, B.A., B.L., Vakil, Madras High Court, 
assisted by S. Rangaswami Aiyangar, B. A., B.L., and P. Chakra- 
pani Aiyangar, B.A., B.L.; second edition, revised and enlarged ; 
published by P. Chakrapani Aiyangar, Madras, 1924, Price Rs. 20. 

We regret the delay in noticing this excellent work on the Law 
of Municipal Corporation. The first edition was welcomed by 
the Profession and it is indeed the only authoritative book on the 
subject. In every province the self-governing institutions are being 
more and more developed and freed from official control and this 
branch of the law is gaining importance. Every province has now 
bulky Acts governing Municipalities and District Boards. These 
Acts differ from each other in detail though the broad principles 
underlying them are the same. It is a matter of regret that owing 
to Mr. Duratswami Ajiyangar’s sudden death he could not see the 
second edition through the press. The whole subject has been very 
carefully discussed. The book is divided into several parts. The 
first part deals with the nature, creation and dissolution of Municipal" 
Corporations. The second part treats of their constitution and 
government The third part discusses the management of its funds 
and finances by Municipal Boards. The fourth part i$ devoted to 
the subject of municipal taxation and the fifth to matters of public 
health, safety and convenience. The last two parts ase concerned 
with municipal bye-laws, rules and regulations and the subject 
of pendfties and prosecutions. In the preparation of the various 
chapters the learned author has drawn upon notsonly the Igdian case- 
law but upon the English and even American authoritees. In the 
text general principles are laid down and discussed and in the foot- 
notes reference is made to the relevant sections of the various Acts. 
Some times some impogtant sections are even quoted in extenso. 

The whole book has been thoroughly revised, enlarged and brought 
up-to-date. The chapter on “Elections” has been entirely re-written. 
It is needless to say that the general principles are fully and accurately 
stated. We cordially recommend this work to the notice of ‘the 
Profession. 
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The Indian Succession Act (Act X of 18657 ‘with notes and 
commentaries, by Mahendra Chandra Majumdar, edited by M. Krish- 
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riamachariar, M.A., M.L., Ph. D., Calcutta, R. Cambray & Co., 
Law Booksellers and Publishérs, 1924. 


Mr. Majumdar’s treatise on Hindu Willsis a well-known work. 
The present commentaries on the Indian Succession Act were pre- 
pared by My Majumdar on the same lines. Owing to his lamented 
death the work had to be completed by the learned editor, Dr. Krish- 
namachariar. Mr. Majumdar had prepared the manuscript and incor- 
porated the cases up to 1916, and the editor, we are told, has faithfully 
preserved the text and has brought the citation of authorities up-to- 
date. As is well known the Hindu Wills Act incorporates by refér- 
ence a very large portion of the Indian Succession Act and some 
of the matter in the two books is common. This work is a scholar- 
ly one and it is evident that Mr. Majumdar had prepared it with 
great thoroughness. The commentaries are most lucid and instructive 
and the references, both to the English and the Indian authorities, are 
apposite and complete. The book is a bulky one covering, as it “does, 
nearly 1100 pages, but the get-upis quite good. In the appendix 
the Hindu Wills Act, the Parsee Intestate Succession Act, the Fatal 
Accidents Act and other relevant Acts have been reproduced. We 
suggest that in a voluminous book of this description, it is conveni- 
ent to reproduce the bare text of the Act somewhere at one place. 





Leading Cases, Part I, by S. C. Das, M.A, LL. B., Vakil, 
High Court, Allahabad, 1924; AUahabad Publishing House, 
_ Allahabad. 


° This book of leading cases has obviously been prepared in the 
interests of the law students. We notice that the cases which have 
been selected for annotation are precisely those which have been for 
many years past prescribed by the University of Allahabad for study. 
The book compri s three cases on contract, three cases on torts, five 
on Hindu law, ba on equity, two on mortgages and three on Moham- 
medan Law The plan followed is the reproduction in extengo of the 
judgments of each one of these*20 cases followed by an explanatory 
and critical „exposition of the principles of the law, for which the 
main case is an authority. The notes display a considerable amount 
of skill, acumen and industry on the part of the learned editor and 
we have no doubt that the book will prove of great utility and 
instruction to the law students. , We notice, Rowever, that even the 
Allahabad University has lately much °enlarged the list of cases 
which it prescribes for the law students and we have no doubt that 
Mr, Das in the second and the following parts will bear in mind the 
amended list. We would have welcomed a larger book and notes 
on a greater number of cases. It may be that codified law does not 
encourdge, the*preparatfon of a book on the model of White and 
Tudor’s or Smith’s leading cases. On every important paint the 
language of the Code is of patamoynt importance. The book has 
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9 
been well printed and its utility enhanced by the printing of the 
important passages in the judgments ia thick black type. In passing 
we are tempted to add that some people may be justified in saying 
that the case of Sahu Ramchandra v. Bhup Singh instead of being 


a leading case is really now a misleading one. ‘ 





s 

The Punjab Acts, Civil, Criminal and Revenue, (1798-1924), 
by P. Hari Rao, B. A., B. L., High Court Vakil, Madras. The 
Law Printing House, Mount Road, Madras, 1925. 
* This isa collection of all the important Local Acts in force in the 
Punjab, Delhi and North-Western Frontier Provinces with legislative 
changes and case-law up-to-date. The plan followed is the usual 
one associated with the name of Mr. Sanjiva Rao and his publications 
from the Law Printing House of Madras. The Acts are printed 
in the alphabetical order and in the foot-notes important cases bear- 
ing on the subject are cited. The book has been brought up-to-date 
and no doubt will be found of great use by the Bench and Bar in 
the provinces concerned. There is a very good index at the end 
and the printing is very neat. 





The Yearly Digest of Indian & Select English Cases, by R. 
Narayanaswami Iyer, B. A., B. L. and,V. V. Chitale, B. A., LL. B.; 
published by The Madras Law Journal Office, Mylapore, e Madras. 
Price Rs. 5. 

The despatch with which Messrs. Iyer and Chitale bring out 
year after year their Yearly Digest of the Indian and Select” Englişh * 
Case-Law is indeed praiseworthy. Litéle need be said in com- 
mendation of a digest which has ideed now become indispensable to 
every lawyer throughout India. The Digest is full nd accurate. 
It is enriched by a table of cases digested as well as a table of 


cases followed, overruled, etc. ° 
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Pleadings in India with Precedence, by Cecil Walsh, K.C., 
M.A. one of His Majesty's Judges of the Allahabad High Court, 
and J. C. Weir, B.A., LL.D., Professor of Law in the University 
of Allahabad, with an introduction by the Chief Justice of Allahabad 
High Court, Allahabad. Ram Narain Lal, Law Publisher, 1925. 
Price Rs. 5. 

We cordially welcome this book on pleadings. It is a trite 
remark that in the Moffussil the art of pleadings is still in its infancy. 
The causes of it are not far to seek. The illiteracy of the rural 
population, the reluctance of the Indian litigant to furnish his lawyer 
with all the evidence in his possession or control, the extreme in- 
tricacy pf the various land tenures and the village papers, the com- 
plexity of the litigation concerning land combined together place 
even careful practitioners at a disadvantage as compared to their 
brethren, wMo practise in the Presidency Towns. Added to this is 
the fact that pefty litigation confined to the Munsiff's courts passes 
through the hands of lawyers who are still beginners in the pro- 
fession. Pleadings are defective either owing to the inegperience 
of the pleader or toa set purpose of not tying oneself toa parti- 
cular case the evitlent anxiety being to leave as many loopholes as 
possible for a change of front at the trial. In the appellate courts, 
after the trial is over, it is a frequent comment that the case made 
at a trial was not sometimes %ven hinted at in the pleadings. The 
legislature in enacting Orders 6, 7 and 8 in the Civil Procedure Code 
of 1908 was of opinion that time had arrived when loose pleadings 
should be discouraged antl parties should be made to put forward 
their oase with precisien and clearness That object of the legislature 
has not been fully achieved. We haye read the present þook on 
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pleadings with care and with profit. We wish it should be in the 
hands of every beginner in the profession. The authdrs have ina 
most engaging manner and in vigorous and attractive style discussed 
the art and the object of pleading. As pointed out by SIR GRIMWOOD 
MEARS in his introduction, Mr. JUSTICE WALSH enjoyed at the 
bar the reputation of being an exceptionally careful and concise ° 
pleader and the exposition of the rules on the subject from such a 
competent dnd skilful master of the art is welcome. Precedents and 
model plaints contained in the book are taken partly from the Code 
of Civil Procedure and partly from decided cases. 





The Code of Civil Procedure as amended up-to-date, edited by 
A. C. Ghosh, M.A, B.L., Vakil, Calcutta High Court, Ray & 
Raychodhury, Booksellers and Publishers, College Street, Market, 
Calcutta, 1925. 

This is a small case-noted edition of the Code of Civil Procedure. 
Notes are not full but references are made to the most recent cases. 
The reprint or the code is useful inasmuch as it embodies all the 
latest amendments. l 





The Stamp Act (II of 1899), by S.'Kasturi Rangachariąr, B.A., 
B.L., Vakil, Trichinopoly. Second Edition. Law Printing House, 
Madras. 

This is the second edition of a commentary on the Stamp Aet 
in the Lawyer’s Companion Series associdted with the name of the 
late Mr. Sanjiva Row. All the amendments and alterations effected 
by several amending Acts from 1899 down to March 1925, have 
been incorporated in the body of the text of the Act and explanatory 
notes are given at the end of each section indicating such amend- 
ments and the particular amending Acts effecting them. eln respect 
of Stamp duties detailed in Schedule I of the Aet, cafe has been 
taken to point out clearly the amounts payable in the different 
provinces under the different provincial Acts. The case-law has 
been brought down to thg end of March 1925.*In the appendices, 
the rules made under the Act by the Local Governments, the.earlier 
Stamp Acts and the Stamp Regulations are all reproduced. This 
book is the most comprehensive on the ‘Stamp Law of India. It 
is very handy in size and is very well got-up. , 
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The Oudh Rent Act (Act XXII of 1886) as amended by sub- 
sequent Acts up-to-date with introduction, notes and commentaries, 
by Mata Prasad Saksena, B.A., Pleader, Hardoi, and Maharaj Narain 
Varma, Pleajer, Lucknow. Fifth edition; revised, improved and 
enlarged 1925, Sital Ashram. ' 


The last edition of this valuable commentary on the Oudh Rent 
Act was published in 1922 and the fact that another edition has so 
soon been called for, proves the great utility of this work. It is the 
most instructive commentary on the Oudh Rent Act. Notes have 
been brought up-to-date and all legislative amendments have been 
incorporated in the text. We have no doubt that the present edition 
will prove as much indispensable to the practitioners in Oudh as its 
predecessors. The book is very neatly printed and there is a valuable 
and full index at the end. 





The Indian Succession Act (Act XX XIX of 1925), by S. C. 
Sarkar, B.L., author of Evidence Act, Provincial Insolvency Act, 
ete., etc. M. C. Sarkar & Sons, Harrison Road, Calcutta, 1925. Price 
Rs, 1-12;0. j 


Thisis an annotated edition of the new Indian Succession Act 
of 1925, The new Act is a consolidating statute and has superseded 
nt’ less than 14 earlier Acts. It has all the usual features of a 
reprint of a new Act, contains comparative tables, notes on clauses, 
Joint Committee Report, etc. Notes on cases are concise and accurate, 
We have no doubt this edition will be found of great use. 





Snell’s Principles of Equityeintended for the use of studénts and 
practitioners, nineteenth edition, by H. Gibson Rivington, M.A., 
Oxon, and A. Cfifford Fountaine, London, Sweet and Maxwell, 
Limited, 1925, 

A book which has gone through nineteen €ditions does not stand 
in need of any commendation at the hands of a reviewer. Thousands 
of students have imbibed their notions on equity from a perusal of 
the*luminous pages of Snell’s Equity. In England the law of real 
property has been substantially codified by the Real Properties 
Acts*passed fecently.° Though the acts have noticed far-reaching 
changes in the law, the editors have, without changing the ¢riginal 
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arrangement of the work, incorporatedgall those changes. We wish 
that it were possible to issue an Indian edition of Snell’s Principles 
of Equity omitting all that which is of purely local interest to readers 
in England and adding references to Indian decisions and add any 
such portions as have been developed by the codes setting $ Codes 
of Equity in India. For example, one might want a chapter on 


benami transactions. The get-up is excellent in every way. 
& 





The Penal Law of British India, by Sir Hari Singh Gour, K4., 
Bar.-at-Law. Third edition ; revised and enlarged. Two volumes. 
Butterworth & Co., (India) Ltd., Calcutta, 1925. 


This is the third edition of Sir Hari Singh Gour’s classical com- 
mentary on the Indian Penal Code. Since the publication of the 
last edition, important amendments have been introduced into the 
Penal Code and the Criminal Procedure Code. A separate chapter 
dealing with election offences has been introduced. The learned 
author has incorporated all these amendments and editions into the 
text and the work has been fully brought up-to-date. This treatise 
is so familiar to the profession that it is not necessary for us to 
enlarge upon its merits. We join with the learned author in his 
observation about the multiplicity of law reports and the réporting ° 
of unimportant cases. The get-up is very good. 





> GOVERNMENT OF INDIA ACT. 


THE CANTONMENTS (AMENDMENT) ACT 
No. VII of 1925. 


[Received the, Governor-General’s assent on the roth March, 1925 ] 
o An Act lo amend the Cantonments Act, 1924. 
WHEREAS it is expedient to amend the Cantonments Act 
(II of 1924), for the purposes hereinafter appearing; It is hereby 
a 


enacted as follows :— 
This Act may be called the Cantonments (Amendment) 
Act, 1925. ; 
7 


In section 2 of the Cantonments Act (II of 1924) (here- 
\ 
f 


L. 
inafter referred to as the said Act) — 


Short title. 


2. 
Amendment of section 
2, Act II of 1924. 
(a) in clause (xii) for the words “Military Works officer” the 
words “officer of the Military Engineer Services” shall be 


substituted ; and 
(6) in clauses (xix) and (xxxvi) the words “with the previous 
sanction of the Governor General in Council” shall be 


omitted. 
tn section 14 of the said Act— 


2; 
Amendment of section 
14, Act II of 1924. 
+ 
~ (a) in clause (e) of sub-section (7) after the word “nominated” 


the words “ by name” shall be inserted ; 
(6) in elause (f) of the said sub-section for the word “ ap- 
pointed,” the word “ constituted ” shall be substituted ; and 
(c) in sub-section (2) for the words “ nomination or appoint- 
ment ” the words “ or nomination” shall be substituted. 
d 


In section 28 of the safd Act— 
é( a 


4. 
Amendment Of section 
28, Act II of 1924? 

(a) in sub-section (7) after the word “ being” the words 

stipendiary Magistrate or ” shall be inserted; and 

(2) in clause *(c) of subesection (2) the words “ stipendiary 
Magistrate or” shall be omitted. 

5. After section 36 of the said Act the following section shal} 

be inserted, namely :— 


@ a 
Insertion of new sec- 
tion 36A in Act II 
of J94. r e 
6 
® 
e 


GOVERNMENT OF INDIA ACT 

“ 36A. Every officer or servant, permanent or temperary, of a 
Cantonment servant to Cantonment Authority shall be*deemed to be 
be deemed a public a public servant within the meaning of the 
SOrVANE, Indian Penal Code (XLV of 1860), and in the 
definition of ‘ Legal remuneration’ in section 161 of that Code the 
word ‘Government’ shall, for the purposes of this section, ‘be 
deemed to include a Cantonment Authority ”. s 


e 
6. After section 116 of the said Act thesfollowing section shall 


be inserted, namely :— 
Insertion of new sec- 


tion 116A in Act II 
ea of 1924. 


“116A. A Cantonment Authority may subject to any conditions 
Power to manage pro- imposed by the Governor General in Council, 
perty. Manage any property entrusted to its manage- 
ment by the Governor General in Council on such terms as to the 
sharing of rents and profits accruing from such property as may be 
determined by rule made under section 280.” 


7. In section 126 of the said Act— 


Amendment of section 
126, Act II of 1924. 
(a) after the word “ Authority ” where it occurs for the first 
time, the words “ in a ruinous state or ” shall be inserted ; 


(0) after the word “ enclosure” the words “a nuisance or” shall 
be inserted : and © 4 

(c) after the words “ owner thereof” the words “either to 
remove the same or ” shall be inserted. . ° 


8. In sub-section (2) of section 1 76, 0f the said Act, for te 

Amendment of section Words “ Commanding Officer of that canton- 

176, Act TI of 1924 ment” the words “ Officer Consmanding the 
station ’’ shall be substituted. r 


9. In sections 218 and 233 of the said Act, fot the words 

“ Military Works,” wherever they occur, the 

E N ae se words “ Militar? Engineer ” shall be substitut- 
Act II of 1924. ed. ° o 


10. In sections 235 and 237 of the said Act, for the words 
Pn p “Commanding Officer of a cantonment”’ the 
mendment of sec- “ ; F “5 
tions 235 and 237, Words “ Officer Commanding the station ” shall 
Act II of 1924 bê substituted. é 2 
1r. In section 272 of the said Act, for the words “ Command- 
Amendment of section ing Officer of a cantonment "the words “Officer 
272, Act II of 1924. Commanding the station” shall be substituted. 


12. After clause (4) of sub-section (2) of section 280 the said 
Amendment of section Act, of the following @ause shall be ingerted, 
280, Act II of 1924 namely a .° ¢ 
e 


GOVERNMENT OF INDIA ACT. 





THE INDIAN INCOME-TAxX (AMENDMENT) ACT 
° (No. V of 1025). 


e 
[Received the Governor-General’s assent on the Ist March, 1925.] 
An Act further to amend the Indian Income-tax Act, I 922. s 


WHEREAS it is expedient further to amend the Indian Income- 
tax Act (XI of 1922) for the purpose hereinafter appearing ; It is 
hereby enacted as follows :— l 


I. This Act may be called the Indian Income-tax (Amendment) 
Act, 1925. 


Short title. 


2. To section 56 of the Indian Income-tax Act (XI of 1922), 


Amendment of section the following proviso shall be added, namely:— 
56, Act XI of 1922. 


“ Provided: that, in computing the total income of a member of 
a registered firm, where any change occurs in the constitu- 
tion of the firm, the profits or gains of the firm during the 
ə previous year shall be deemed to have been received in 
that year by the members of the firm as constituted at the 
time of the making of the assessment to super-tax in pro- 
~ * portion to their shares in the firm at that time.” 


GOVERNMEWT OF INDIA ACT. 





THE COTTON GINNING AND PRESSING FACTORIES ACT 
z ° (No. XII oF 1925) * 
[Received the Governgr-General’s assent on the 18th March, 1925. | 


An Act to provide for the better regulation of cotion ginning 
and colton pressing factorics. 


a 

WHEREAS it is expedient to provide for the better regulation 

of cotton ginning and cotton pressing factories; It is hereby enact- 
ed as follows :— i 


I. (Z) This Act may be called the Cotton Ginning and Press- 


Short title, extent ing Factories Act, 1925. 
and commencement, 


(2) It extends to the whole of British India (except Burma), 
including British Baluchistan and ‘the Sonthal Parganas. 


(3) It shali come into force on such date as the Governor- 
General in Council may, by notification in the Gasetle of India, 
appoint. R 

2. In this Act, unless there ıs anything repugnant ın the sub- 

Definitions. ject or corftext,— 


(a} “ balc’ means any pressed package of cotton of whatever 
size or density ; 


° (ġ “cotton” means ginned or unginned cotton, or cotton 


~ waste ; į 


(c) “ cotton ginning factory’ means any place where cotton 
*is ginned or where cotton fibre is separated from cotton 
see% by any process whatever involving the use of steam, 
ewater or other mechanical power or of electrical power ; 


(d4) “cotton pressing factory ’’ means any factory as ,aefined 
in the Indian Fé&ctories Act (XII of 1911), in which 
e cotton i$ pressed into bales ; 


(e) “cotton Waste” mcans droppings, strippings, fy and other 
: waste products of a cotton mill or of a cotton ginning 
factory or of a cotton pressing factory, but does not 

include yarn waste,; g 


(F) “Indian Central Cotton Committee ° means the Indian 
? Central Cotton Committee constituted under the Indian 
° Cotton Cess Act (XIV of 1923), and includes any 
sub-committeé appointed by it to perform any function 
qf the Indian Central Cotton Committee under this 


r1 


°- Ac, and ‘ 
e 
* Published in the Government Gazette, dated Allahabad, the 25th April, 1925. 
o s 
e ° ° o 


t 


(g) * Occupier ” includes a managing agent or ther person 
authorized to represent thf occupier ; 


(4) “ prescribed '’ means prescribed by or under rules made 
under this Act. 


3. (Z) The owner cf every cotton ginning factory shall cause 
Maintenance of re- to be maintained at the factory in suck form, if 
gisters? any, as may be prescribetl, a ginning register 
containing a iecord of all cotton ginned in the factory and of the 
name of the persons for whom and the dates on which the cotton has 
béen ginned and of the amount ginned for each person. 


(2) The owner of every cotton pressing factory shall cause to 
be maintained at the factory ın such form, if any, as may be pies- 
cribed, a press register containing a daily record of the number of 
bales pressed in the factory, the serial number of each bale, and the 
name of the person for whom it has been pressed. 


(3) The owner or the person in charge of a cotton ginning or 
cotton pressing factoty shall be bound to produce any ginning register 
or press register maintained under this section when required to 
do so by any person appointed by the Local Government in this 
behalf, and the owner ot person in charge of any cotton pressing 
factory shall bes bound to furnish to the Indian Central Cotton 
Committee, if so required by it in writing, a copy, certified as correct 
by the owner or person in charge of the factory, of the entry in any 
press register maintained at the factory relating to any specified 
bale. 


(4) No iegister required to be maintained by this section shgJl 
be destroyed until after the expiration of tþrce years from the date 
of the last entry therein. 


(5) It 
(a) in any factory any register required by° this section to 

be maintained is not maintained or is maintained in 

any form other than the form, if any, prescribed for the 

purpose, or ; 

(b) any entry in any such register is proyed te be false in 
any material particular, or 

(c) any such register is destroyed before the expiration of 
the period referred to in sub-section (4), 


the owner of the fattoryeshall be “punished with fine which may 
extend to fifty rupees or, if he has previously been convicted pf any 
offence under this sub-section, to five hundred rupees. 


(6) If the owner or the person in charge of any factory fails 
to. produce any register, or to furnish a certified copy of any entry, 
when required to do so under sub-section (3),°or fugniShes,a “certifi 
ed copy of an entry knowing or having reason to believe such copy 


® 
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e 
to be false, he shall be punished with fine which may extend to fifty 


rupees or, ‘if he has previously been convicted of any offence under 
this sub-section, to five hundred rupees. 


4. (z) The owner of every cotton pressing factory shall cause 
every bale pressed in the factory to be marked 
k in such manner as may be prescribed, before it 
is removed from thegress-house, with a serial number and with the 
mark prescribed for the factory. 


Marking of bles. 


(2) If any bale is removed from the press-house of any cotton 
pressing factory without having been marked as required by sfb- 
section (7), the owner of the factory shall be punished with fine 
which may extend to fifty rupees. 


5. (1) The owner of every cotton pressing factory shall submit 
to the prescribed authority, within such time and 
in such form as may be prescribed, weekly 
returns showing the total number of bales of cotton pressed during 
the preceding week and from the commencement of the season to the 
end of that week, and the approximate average net weight of the 
bales pressed in that week. 


Return, 


(2) The Local Government shall compile from the weekly 
returns, and shall publish in such manner as the Governor-General 
in Council may direct, a statement showing the total number of bales 
pressedein the province during the week and from the commencement 
of the season to the end of the weck, to which the returns relate: 


Provided that the number of bales pressed in any individual 
fagtory’shall not be published. 


(3) If default is made in submitting any return as required by 
sub-section (7), the owner of the factory shall be punished with 
fine which may extend to fifty 1upees 


(4) Where “the owner of a cotton pressing factory has notified 
to the presciibed authority that the work of pressing bales in that 
factory has been suspended, it shall not be necessary for the owner 
to submit returns upder sub-section (7) until such work has been 
resumed.” p 


, 


Explanation.—In this section “ season ” means the period notified 
‘in this behalf by the Local Government ın the local official Gazette 


6. (7) No scajes or weights shall be us@d in any cotton ginning 
or cotton pressing factory other than the scales 
or weights, if any, prescribed by the Local 
Government as standard for the district in which the factory is 
situated. 


(2) If in any factory any scale or weight is used in contraven- 
tion’ of ethe? provisions of sub-section (7), the owner of the factory 
shall be punished with fine which may extend to fifty rupees or if 


Scales and weight» 
e 


he has been previously convicted of any offence unger this sub- 


scction, to five hundred rupees. å 


7. (7) Where the owner of a cotton ginning or pressing factory 
Liability of lessee has leased the factory fora period of not less 
SOROSA than one month, in the case of a cotton ginning 
factory or three months, in the case of a cotton pressing factory, ° 
and the lessor retains no interest in the manggement or profits of 
the factory and notice of the lease has been given by the lessor and 
the lessee to the prescribed authority, the lessee shall be deemed 
tq,be the owner of the factory, from the date of the notice and for 
the period of the continuance of the lease, for the purposes of section 
3, in respect of the registers maintained or to be maintained from 
that date and fo? that period, and for the purposes of sections 4, 5 
and 6. 


(2) On the termination, of the lease the lessee shall hand over 
to the lessor the registers maintained under section 3, and the lessor 
shall forthwith report to the prescribed authority any default of the 
lessee in complying with the provisions of this sub-section or in 
maintaining the registers in accordance with the provisions of sec- 
tion 3. 


(3) If default is made in handing over any register or making 
any report as required by this section, the lessor or the lessee, as the 
case may be, shall be punished with fine’ which may extend, to fifty 
rupees. 


8. (7) On a transfer of the ownership of a cotton ginning or , 
Liability on trans- pressing factory, the transferor shall hand ove 
terok gwmstatip: to the transferee the registers maintained under 
section 3, and the transferee shall forthwith report to the prescribed 
authority any default of the transferor in complying wifh the pro- 
visions of this sub-section or in maintaining the ETE in accord- 
ance with the provisions of section 3. 


(2) If default is made in handing over any register or making 
any report as required by sub- section (Z), the transferor or the 
transferee, as the case may be, shall be punished wit} fine which 
may extend to fifty rupees. 

9. (Z) In the case of cotton ginning factories the construction of* 

Structural require. which is commenced after the commencement 
ments for factories. of this Act— i ° 


(2) gin-houses shall be provided with separate entrances and 
exits for the bringing in of unginned and the taking 
out of ginned cotton respectively, and 


- (4) the factories shall be constructed in agcordancg with „plans 
and specifications approved by the presçsibed anthority: 


Provided, that nothing in this sub-section shall apply to any fac- 
tory in which only roller gins are used where the number of such 
gins is not more than four. 


(2) Within such period after the commencement of this Act as 
may be prescribed, the owner of every cotton pressing factory in 
which cotton® is handled on the ground floor shall cause the piess- 
house to “be paved or provided with other suitable flooring to the 
satisfaction of the prescribed authority. 


(3) If the owner of any factory fails to comply with any provision 
of this section which is applicable to the factory, he shall be punished 
with fine which may extend to one hundred rupees. 


(4) (a) Where the owner of a factory has been, convicted under 
sub-section (7), the prescribed authority may serve on the owner 
of the factory an order in writing directing that such alterations shall 
be made in the factory, before a specified date, as in the opinion of 
the said authority are necessary to secure compliance with the provi- 
sions of sub-section (7) or sub-section (2), as the case may be. 


(2) Where the alterations are not made in accordance with the 
order served under clause (æ) of this sub-section, the prescribed 
authority may serve on the owner and on the occupier, if any, of 
the factory an ordei in writing directing that the work of ginning or 
pressing cotton in such factury shall be suspended until the alterations 
have been made in accordance with the order served under clause 
(a) of this sub-section and the owner and the occupier, if any, shall 
be jointly and severally liable to fine which may extend to fifty rupees 
for each day on which cotton is ginned or pressed in the factory in 


: Crotravéntion of the order served under this clause. 


10. Where the person %uilty of offence under this Act 1s a com- 
Liability of officers pany, every director, manager, Secretary and 
of a company. ° other officer thereof who is knowingly party to 
the default shall“also be guilty of the like offence and liable to the 
like punishrñent 


11. (z) No prosecution under this Act shall be institutgd except 


by or with the previous sanction of the District 
. Magistrate or a Chief Presidency Magistrate or a 


Magistrate of.the first class .specially empowered in, this behalf by 
the Local Government 


(2) No offencg punishable under this Att shall be tried by any 
Court inferior to that of a Presidency MA&gistrate or of a Magistrate 
of the first class. 


+12. The Governor-General in Council may make rules to pro- 
Power of the Gover- vide for— 
nor-General in Council 
to make rules. 


Cognizance of offence 


e 
(ay the allotment of a special mark to be used by each press- 
ing factory for ¿he purpose of the marking of bales ; 
e bd s = © : 
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(b) the manner in which bales shall be marked ¢ and 
(c) the manner in which the weekly statements referred to in 
section 5 shall be published. 
13. The Local Govemment may, by notification in the local 
Power of the Local Official Gazette, make rules consistent with this 
Government to make Act to provide for all or any ofthe, , following * 
ah matters, namely :— > 


(a) the forms in which registers, records and returns are to 

be maintained or submitted, and the nepecion: of 
e records and registers ; 

(4) the appointment of the authority to whom and the time 
Within which the returns required by section 5 shall 
be made ; 

(c) the weights and seals to be used in cotton ginning and 
cotton pressing factories in any district in the province, 
and the inspection of the same ; 

(d) the appointment of authorities for the purposes of sec- 
tion 7; 8 and 9; 

(e) the manncr of service of orders made under section 9 ; 

(f) the powers of entry and inspection which may be exer- 
cised by District Magistrates or by any officer specially 
empowered in this behalf by the Local Government ; 

(g) any other. matier which 1s¢0 be or may be prescribed 
or for which provision is necessary in order 40 carry 
out the purposes of this Act. 


14. After the expiration of one year from the commencement , 
Power to reject un- Of this Act, any person who has made a contat . 
marked hales in fulfil- for the purchase ofebaled cotton may require 
ment of SOnpracts: that no bales other than bales marked in accord 
ance with section 4 shall be supplied in fulfilment of stich contract, 
and, if he does so require, no bale not so marked slfall be tenderable 
in fulfilment of the contract : ` 
Provided that nothing in this section shall apply to a contract for 
the sale and delivery of cotton grovn before, or less than one year 
after, the commencement of this Act. e 
15. No suit or other legal proceeding shall be insti€uted against 
Protection for acts any person in respect of anything which is in 





done undér Act good faith done or intended to be done under 
this Act. , 
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THE INDIAN STQMP (AMENDMENT) ACT 
` (No. XV OF 1925).* 
[Received the Governor-General’s assent on the 25th March, 1925. ] 
Ae Act further to amend ihe Indian Stamp Act, 1899. 


WHEREAS itis expedient further to amend the Indian Stamp 
Act, 1899, for the purpose hereinafter appearing; It is hereby 


enacted as follows :— N 


1. This Act may be called the Indian Stamp (Amendment) 
Short title. Act, 1925. . 


2. In Article No. 47 in Schedule I to the Indian Stamp Act, 
II of 1899), after Division C, the followi 
ne- | , att l ng 
ie aos i ‘of Division shal] be inserted, namely :— 
1899. 
“CC.—INSUKANCE BY WAY OF INDEMNITY against liability to 
pay damages on account of accidents to workmen employed by or 
under the insurer or against lability to pay compensation under the 
Workmen's Compénsation Act, 1923, for every Rs. 100 or part 
thereof payable as premium. 
° One anna.” 





* Published in the Goverument Garette, dated Allahabad, the 11th April, 1925. 
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b 
z THE PRISONS (AMENDMENT) ACT 


"(NO, XVII oF 1925) * 
[Received the Governor-General’s assent on the 28th March, 192 5] 
An Aci to amend the Prisons Act, 1894. 


WHEREAS it is expedient to amend the Prisops Act (IX of 


1894) for the purposes hereinafter appearing ; It is hereby enacted 
as follows :— 


I. This Act may be called the Prisons (Amendment) Act, 1925. 


2. In section 46 of the Prisons Act (IX of 1894) (hereinafter 
referred to as the said Act) ,— 


(a) to clause (2) after the word “ form ” the following words 
shall be added, namely :— 


“ for such period as may be prescribed by rules made by the 
Governor-General in Council; ” 


(4) in clause (8) for the word . six” the word “ three” shall be 
substituted ; 


x (c) tlause (77) is hereby repealed ; 


(d) “in clause (72) for*the word “ solitary ” the word “ cellular ” 
shall be substituted ; and the words “ as defined in clause (77) ” shall 
be omitted ; and i 

(e) clauses (72) and (73) shall be re-numbered, respectively, 
clauses be (77) and (72). 

3. (Z) Section 47 of the Said Act shall be re-numbered sub-sec- 
tion (Z) of sgction. 47. 

(2) In the said sub-section— 


(a) in exception (2) for the word “solitary the word “cellular” 
shall be substituted,; ° . ; 


(2) for exception (3) the following exception shall be substituted, 


namely :— 
“ (3) cellular confinement shall not be combined with separate 
confinement so as to prolong the total period of seclusion 
` e to Which thé prisoner shall be liable: ” i 


* Published in the Government Gazette, dated Allahahad, October ro, 1925 
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e 
(c) after exception (4) the following exception shall be added, 
namely :— ` 
“ (5) No punishment shall be combined with any other pdnish- 
ment in contravention of rules made by the Governor 
General in Council.” ` z 
(3) To the said sub-section the following sub-section” shall be 
added, namely :— 
“ (2) No punishment shall be awarded for any such offence so 
as to combine, with the punishment awarded for any 
_ other such offence, two of the punishments which may 
not be awarded in combination for any such offence.” 
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COPDE OF CIVIL PROCEDURE (AMENDMENT) ACT 
' e (No. XX OF 1925)” 


[ Received the Governor-General’s assent on the 11th 
September, 1925 | 


An Act further to amend the Code of Civil Procedure, 1908. 


WHEREAS it is expedient further to amend the Code of Civil 
Procedure (V of 1908) for the purpose hereinafter appearing; It is 
hereby enacted as follows :— 


I. This Act may be called the Code of Civil Procedure 
(Amendment) Act, 1925. 


2. To clause (#) of the proviso to sub-section (7) of section 60 
of the Civil Procedure Code (V of 1908) the following proviso kal 
be added, namely :— 


“Provided that where the decree-holder is a society registered 

or deemed to be registered under the Co-operative Societies 

° Act (II of 1912) and the judgment-debtor is a member of 

the society, the provisions of sub-clauses (#) and (##) shall 

be construed as if the word ‘twenty’ were substituted for 

~ ” the word ‘ forty’ wherever it occurs and the word ‘ forty ' 
~ for the word ‘ eighty ’.’’ 


* Publisheg in the Government Gazette, dated Allahabad, October 3, 1925 
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* LEGISLATIVE MEMBERS EXEMPTION ACT 
* (No. XXIII OF 1925) * 
[Received the Governor-General’s assent on 11th September, 1925] 


. e « a ® 
An Act to confer certain exemptions on members of legislative 
bodtes constituted under the Government of India Act. 


WHEREAS it is expedient to exempt members of any legislative 
body constituted under the Government of India Act from liability 
to serve as jurors or assessors and from arrest and detention in 
prison under civil process at the time of meeting of such body or 
of a committee thereof; It is hereby enacted as follows :-— 


1. (Z) This Act may be called the Legislative Members Exemp- 
tion Act, 1925. 


(2) It shall come into force on such date as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. í 


2. “After clause (a) of section 320 of the Code of Criminal 

Procedure (V of 1898) the following clause shall be inserted, name- 
T 

`~ “dga) members of either Chamber of the Indian Legislature 


and members of a Legislative Council constituted under 
the Government of India Act ;” 


3. After Section 135 of the Code of Civil Procedure (V of 
1908) the following section shall be inserted, namely :— 


“135A. (Z) No person, shall be liable to arrest or edetention 
. Ín prison,under civil process— 


(a) if hè is aemember of either Chamber of the Indian Legislature 
or of a Legislative Council constituted under the Govern- 


ment of India Act, during the continuance of any meeting 
of such Chamber or Council; ° 


(0) if he is a member of any committee of such Chamber or 
° Council, during the continuance of any meeting of such 
° committee ; 


(c) if he is a member of either Chamber of the Indian Legisla- 
°° , tie, during the continuance of a joint sitting of the 
* Published in the Government Gazette, dated Allahabad, October 3° 1925 
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Chambers, or of a meeting of a conference or joint com- 
mittee of the Chambers of which he is a member ; i 


and during the fourteen days before and after such meeting or 
sitting. 

(2) A person released from detention under subsection (Z) 
shall, subject to the provisions of the said sub-section, besliable to 
re-arrest and to the further detention to which fie would have been 
liable if he had not been released under the provisions of sub-sec- 


tion (z).” 


Ne GOVERNMENT OF INDIA ACT 





* CRIMINAL TRIBES (AMENDMENT) ACT 
No. XXXIII oF 1925) * 
[Received the Governor-General’s assent on 23rd September, 1925] 
An Act to amend the Criminal Tribes Act, 1924. 


WHEREAS it is expedient to amend the Criminal Tribes Act (VI 
of 1924) for the purposes hereinafter appearing; It is hereby 
enacted as follows :— 


1. This Act may be called the Criminal Tribes (Amendment) 
Act, 1925. 


2. Section 10 of the Criminal Tribes Act (VI of 1924) shall 
be renumbered sub-section (7) of section 10, and to the said section 
the following sub-sections shall be added, namely :— 


‘* (2) Where a registered member of a criminal tribe in respect 
of which the Local Government has issued a notification under sub- 
section (7) changes his place of residence to a district other than 
that in°which he has been registered (whether i in the same province 
or not), or is for the time being in a district of a province 
other ghan that by the Local Government of which the said notifica- 
Ben yas issued, the provisions of this Act and of the rules made 
aie shall apply to him as if in pursuance of a direction 
made under section 4 he had been registered in that district ; 
and where that district is in a province other than that by 
the Local Govtrnment of which the notifications under section 3 
and sub-section (7) of this section were issued in respect 
of such criminal tribe, as if the said notifications had been issued by 
the ee Gov ernment of suclf other province. 


(3) Where any such registered member changes his place of 
residence to a district other than that in which he has been registered 
e (whether in the same province or not), the relevant entry in the 
register shall be transferred m the Superigtendent of-Police of that 
district.” E é e 


e 
* Published in the Goyernment Gazette, dated Allahabad, October 1091925 
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INDIAN COTTON CESS (AMENDMENT) AcT No. XVIII OF 1925. 
, 

e [Received the Governor-General’s assent on March 28, 1925].* 
= ° 
An Act further to amend the Indian Cotton Cess Act, 1923. 


WHEREAS ıt is expedient further to amend the Indian Cotton 
Cess Act (XIV of 1923), for the purposes hereinafter &ppearing ; 
It 1s hereby enacted as follows :— 


1. This Act may be called the Indian» Cotten Cess (Amend- 

i ment) Act, 1925. 

Short title. 
2. In section 8 of the Indian Cotton Cess Act (XIV of 1923), 


Amendment of sec- {0r sub-section (2) the following sub-sections 
uon 8, Act XIV of shall be substituted, namely :— 
1923. : 


“ (2) In respect.of cotton exported by land on which the cess is 
leviable— 


(a) where the cotton is exported to any territory which is 
foreign territory as dcfined in the Land Customs Act (XIX 
of 1924), the cess shall be assessed by such authorities and 
in such manner as may be prescribed, and shall, subject to 
the provisions of this Act and of any rules made there- 
under, for all or any of the purposes of the Land Customs 
Act (XX of 1924), be deemed to bea duty of land 
customs Jeviable under section 5 of the Indian Tariff Act 

$ (VIII of 1894) ; and 


. (b) in any other case, the cess shall be assessed and levied by 
such authorities and ın such manner as may be prescribed. 
(3) The Central Board of Revenue constituted under the Central 
Board of Revenue Act (IV of 1924), may make rules providing, 
on euch conditions as may be specified in the rules, for— 
(a) the refund of the cess levied where cotton is exported by 
land and subsequently imported into India ; and 
(6) the export by land, witheut paymefft of the cess, of cotton 
which is sub§Sequently to be amported into India.” 
* Published in the Government Gazette, dated Allahabad, July 25, 1925. 
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” THE BAMBOO PAPER INDUSTRY (PROTECTION) ACT 
i (No. XXV oF t925)* 


° [Received the Governor-General’s assent on the 
21st September, 1925] 


An Act to provide for the fostering and development of the bamboo 
paper industry in British India. : 


WHEREAS it is expedient, in pursuance of the policy of dis- 
criminating protection of industries in British India with due regard 
to the well being of the community, to provide for the fostering and 
development of the industry of making paper from bamboo by in- 
creasing the import duties leviable on certain kinds of paper and to 
determine the duties which shall be payable in respect of such paper 
during the next seven years; It is hereby enacted as follows :— 

I. This Act may be called the Bamboo Paper Industry (Protec 
tion) Act, 1925. è 

2. (z) In the Second Schedule to the Indian Tariff Act (VIII 
of 1894) there shall be made the amendments specified in the 
Schedule to this Act. ý 

*(2) The amendments made by sub-section (7) shall have effect 
up to the thirty-first day of March, 1932. 


=. ° AMENDMENTS TO BE MADE IN SCHEDULE II TO THE 
=~, INQIAN TARIFF ACT, 1894. 


; (See section 2) 


I. In Item No. gg the following word shall be deleted:— ° 


“ruled or printéd forms and account and manuscript books,” ; 
and to that Item, the following shall be added, namely :— 


“and paper and statiofiery otherwise specified (see Nos, 155 
afd 356).” 
2. After Item No. 154, the following shall be added, namely :— 


of “ PAPER, PASTEBOARD, AND STATIONERY. 


155 PRINTING PAPER (excfuding chrome, | ° 
e| marble, flint, poster and stereo), all 
° sorts containing less than 65 per cent, 


of mechanical wood pulp .. .. | Pound .. | One anna, 
e 
156 | WRITING PAPER, ‘all sorts, including ‘ 
ruled or printed forms and account and š 
. ° mafiuscript beoks and the binding there- 
* of 2, ie a és Pound -- | One anna.” 
® 
*, Published im the Government Gazettg dated Allahabad, Saturday, October 17, 192 5 
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INDIAN PENAL CODE (AMENDMENT) ACT 
(No. XXIX of 1925) * 
[Received the Governor-General’s assent on the 
23rd September, 1925] 
\ An Act Jurther to amend the Indian Penal Code. 


VHEREAS it is expedient further to amend the Indian Penal 
; Itis hereby enacted as follows :— 


This Act may be called the Indian Penal Code (Amendment) 
1925. 


In section 375 of the Indian Penal Code (hereinafter referred 
the said Code), in clause F#/tk/y for the word “ twelve ” the 
“ fourteen ” shall be substituted,.and in the Exception for the 
“twelve ” the word “ thirteen” shall be substituted. 


To section 376 of the said Code the following shall be added, 
ly — a 
“unless the woman raped is his own wife and is not under 


twelve years of age, in which case he shall be punished’ 


* e with Imprisonment of either description for a term which 
may etend to two years, or with fine, or with both.” 


Notwithstanding anything contained in section 2 sexual inter- 
e bya man with his own wife is not rape although the wife 
ot attained the of thirteen years, if he was married to her 
2 the date on which this Act comes into operation and she had 
ied the age of twelve years on that date. 
9 


In Schedule II to the Code of Criminal Procedure (V of 


ıı for the entrie$ against section 376 the following entries shall 
bstituted, namely :-— 3 
te (Continued on next page) 
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e INDIAN LIMITATION (AMENDMENT) ACT 
o 
(No. XXX OF 1925) * 


[Received the Governor-General's assent on the 
23rd September, 1925] 


An Act further to amend the Indian Limitation Act, 1908. 


WHEREAS it is expedient further to amend the Indian Limitation 
Act (IX of 1908) for the purposes hereinafter appearing; It is 
hereby enacted as follows :— 


1. (Z) This Act may be called the Indian Limitation (Amend- 
ment) Act, 1925. 


(2) It shall come into force on the first day of April, 1926. 


2. In the First Division of the First Schedule to the Indian 
Limitation Act, 1908 (hereinafter called the said Act) ,— 


(a) after Article 4 the heading “ Past JV.—One year” shall be 
inserted ; 


.. (4) in Article 5— 


“> to the entry in the first column the following shall be 
added, namely ;— . 


e shg 
“where the provision of such summary procedure does not $ 


exclud& the ordinary procedure in such suits and under 
Otder XXXVII of the said Code ;” 


(##) for the entry in the gecond column the entry “ Ore year’’ 
ghall be substituted ; and 


(c) the héading® Part V.—One year” after Article £, shall be 
omitted. 


3. In the Third Division of the First Schedule to tM said Act, 
in the entry in the “first columft of Artide 149, after the figures 


and letter “128 (2) (f)” the words and figures “ or under Order 
XXXVII” shall be inserted. 


Sf e 


e °’ © . i 
hd e 
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: OUDH COURTS (SUPPLEMENTARY) ACT 
{No. XXXII OF 1925) * 


[Received the Governor-General’s assent on the 
23rd September, 1925 | $ 


An Act to supplement the Oudh Courts Act, 1925. 
WHEREAS it is expedient to supplement the Oudh Courts Act 


(IV of 1925) for the purposes hereinafter appearing ; 


enacted as follows :— 


It is hereby 


1. (7) This Act may be called the Oudh Courts (Supplementary) 


Act, 1925. 


(2) It shall come into force on the date directed by the 
Governor-General in Council under sub-section (3) of section 1 of 
the Oudh Courts Act (IV of 1925). 


2. The enactments specified in the Schedule are hereby amend- 
ed to the extent and in the manner mentioned in the fourth column 














Amendment. 


In the definition of High Caeurt in sec 
tion 2 after '‘ cap. 104 ” the words “ and 
also the Chief Court of Oudh” shall 


In the definition of High Court in sec- 
tion 1 after “‘c. 104’ the words ‘‘ and 
includes the Chief Court of Oudh” 
shall be inverted. 

(z) In clause (7) of section 3 after the 
word ° Rangoon ” the words “in Oudh 
—the Chief Court of Oudh” shall be 


(2) In clause (2) of section 3 after the 
“ Regulation provinces” the 
words “ and in Oudh ” shall be inserted, 
and after the words “ other than’ “the 


thereof. ° 
a 
: , THE SCHEDULE 
© 
a S ENAÇTMENTS AMENDED 
(Sec section 2) 
° 
Year. Numbey. Short title. 
1866 | XXVII .. | The Indian Trustegs 
Act, 1866. 
e 
e ° be inserted. 
1866 | XXVIII .. | The Trustees’ and 
` Mortgagees?’ 
a Powers Act, 1866. 
1869 | IV .. | Thé Indian Divoree 
7 Act, 1869. 
i inserted. 
é words 
° e e 


word ‘‘ Oudh” shall be inserted. 
@ 


* Published {mw the Government Gazette, dated Allahabad, October 17, 1925. 
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Short title. 





The Indian Law 
Reports Act, 1875. 


The Legal Practi- 
tioners Act, 1879. 


The Indian Railways 
Act, 1890. 


The Code of Cri- 
minal Procedure, 


1898. 


The Indian Stamp 
Act, 1899. 


The Code of Civil 
Procedure, 1908. 


g 
Amendment, 
° j 


R Ly Leen 
j e 


(7) In the preamble after the word and 
figares “chapter 104 ” the words ‘‘and 
by the Chief Court gf oo ” shall he 
inserted. 

(2) In sectign 3 after the Words “ High 
Courts’’ the words ‘or by the Chief 
Court of Oudh ” shall be inserted. 

In sub-section (4) of section 41 after the 
word ‘‘and’’ the words ‘‘ except in the 
case of the Chief Court of Oudh ” shall 
be inserted. 

In subsection (7) of section 26 after the 
words ‘‘ Chief Justice ” the words ‘or 
in the case of the Chief Court of Oudh, 
the Chief Judge ” shall be inserted. 

(7) In clause (7) of subsection (7) of 
section 4 after the word ‘* Rangoon” 
the words ‘‘ the Chief Court of Oudh ” 
shall be inserted, and the word ‘‘ Oudh”’ 
after the word ‘ Provinces ” shall be 
omitted. 

(2) In section 266 after the word ‘‘in- 
cludes ” the words ‘‘ the Chief Conrt of 
Offdh ” shall be inserted, and the word 
“ Oudh ” after the word ‘* Provinces ” 
shall be omitted. 

(3) In subsection (7) of section 364 after 
the word ‘Charter’? the words “ or 
the Chief Court of Oud&”’ shall be 
inserted. 

(4) In section 365 after the word 
“ Charter ” the words “and the Chief, 
Court of Oudh’’ shall be instrted. æ 

For clause (4) of sub-section | guns? Sec 
tion 59 the following shall substitut- 
ed, namely :— 

‘© (4) (7) if it arisesgin Agra or in 
Ajmer—to the High Court of 
Judicature a® Allahabad ; 

(#2) if it arises in Ough—to the Chief 
Court of Oudh ;” 

(z) In section 122 after the figures 
‘@1915’’ the words "and the Chief 
Court of Ough ” shall be inserted. 

(2) In subsection (7) ofseCtion 123 after 
the words ‘‘High Courts” the words 
“and of the Chief Court” shall be 


inserted. ! 
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e COTTON TRANSPORT (AMENDMENT) ACT 
e (No. XXXIV OF 1925) * 


. [Received the Governor-General’s assent on the 
23rd September, 1925 | å 


An Act to amend the Cotton Transport Act, 1923. 


WHEREAS it is expedient to amend the Cotton Transport Act, 
(III of 1923) for the purpose hereinafter appearing; It is hereby 
enacted as follows :— 


1. This Act may be called the Cotton Transport (Amendment) 
Act, 1925. 


2. In clause (g) of section 2 of the Cotton Transport Act, 
(III of 1923) (hereinafter referred to as the said Act), after the 
word “ prohibited ” the words “ wholly or partly ’’ shall be inserted. 


3, Tn'section 3 of the said Act, in sub-section (z) after the 
words “into that area ” the words “ by rail, road, river and sea, or 
by any one or more of such routes ” and in sub-section (2) after the 
words ‘import of which” and the words “ for the import” the 
words “ by rail ” shall be inserted. 


r =. In section 4 of the said Act, in sub-section (7) after the 


words “import of the cotton ” and in sub-section (3) after the words 
“ the import ” the words “ by rail” shall be inserted. 


In sifb-section (7) of section5 of the said Act, after the 
words “‘import of which” and the words “ import of the cotton” 
the words “by rail” shall be inserted. 


6. „In clause .(2) of sub-section (7) of section 7 of the said Act, 
after the avord “ prohibited” the words “ wholly or partly ” shall be 
inserted. 





6 
è 
* Published in the Government Gazette, dated Allahabad, October 24, 1926 
Ld e m 


a a \ e 


© _e GOVERNMENT OF INDIA ACT 


\ \ S REPEALING AND AMENDING ACT . 
' (No. XXXVII oF 1925) * 
e ? [Received the Governor-General’s assent on the 
e e 23rd September, 1925] 


An Act to amend certain enactments and to repeal certain 
° other enactments. 


e 
WHEREAS it is expedient that certain amendments should be 
made in the enactments specified in the First Schedule ; 


AND WHEREAS it is also expedient that certain enactments speci- 
fied in the Second Schedule which are spent or have otherwise become 
unnecessary, or have ceased to be in force otherwise than by express 
specific repeal, should be expressly and specifically repealed ; 


It is hereby enacted as follows :— 


1, This Act may be called the Repealing and Amending Act, 
1925, 
2. The enactments specified in the First Schedule are hereby 


amended to the extent and in the manner mentioned in the fourth 
column thereof. i 


3. “The enactments specified in the Second Schedule are hereby 
repealed tæthe extent mentioned in the fourth column thereof. 


, 4- , The repeal by this Act of any enactment shall not affect 
"ang fict or Regulation in which such enactment has been applied, 
incorpowated or referred ® ; 


and this Act shall not affect the validity, invalidity, effect or 
consequences of anything already done or suffered, or any right 
title, obligation or Jiability already acquired, accrued or incurred, or 
any remedy or proceeding in respect thereof, or any release or dis- 
charge of or from any debt, peaty, obligation, liability, claim or 
demand or any indemnity already granted, or the proof of any past 
act or thihg,: 


nor shall this Act affect any principle or rule of law, or estab- 
lished jurisdiction, form or course of pleading, practice or procedure 
or existing usage, custom, privilege, restrictien, exemption, office or 
appointment, notwithstanding ¢hat the game erespectively may have 
been ip any manner affirmed, recognized or derived by, in or from 
any efactment hereby repealed ; 

* nor shall the repeal by this Act of any enactment revive or 
restore any jurisdiction, office, custom, liability, right, title, privilege, , 
restyiction, exemption, usage, practice, procedure or other matter or 
thing not now existing or in force. i 


aea ee J 
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THE FIRST SCHEDULE , °- 
AMENDMENTS : 4 
(See section 2) L° 




















Year. No. Short title. Amendment., 


1882 | II 








The Indian Trusts 
Act, 1882. 


In section 20, clause (c), for the werd “ Cen- 
tral” the word “Provincial” shall be sub- 
stituted. 

The Burma Laws | In tbe First Schedule, in the entry relating to 

Act, 1398. the Code of Criminal Procedure, 1898 (V of 

1898), in column 4, for the words ‘“ Upper 

Burma Criminal Justice Regulation, 1892" 

the words ‘‘ Burma (Frontier Districts) 

° : Criminal Jastice Regulation, 1925” shall be 
substituted. 

The Indian Electri- | In section 3, sub-section (2), clause (a), 

city Act, 1910. sub-cluse (7), for the word ‘' Director of 
Military Works ” the words ‘‘ Engineer-in- 
Chief, Army Headquarters, India” shall be 
substituted. 

The Indian Mines | (1) In section 9, sub-section (2), for the 

Act, 1923. words ‘‘in the manner provided by section 4 
of the Indian Official Secrets Act, 1889 ” the 
words ‘‘ with imprisonment for a term which 
may exterfd to one year, or with fine or with 
both ” shall be substituted. 

(2) In section 13, for the words ‘' owner, 
agent or manager” the words ‘‘ owner or 
agent ” shall be substituted. 

(3) In section 30, clause (g), aftertthe word 
‘ Act” the words ‘‘and of the regulations 
and rules ” shall be inserted, ®ad the words 
“the regulations, rules and” shall be omit- 
ted. ° 

1923 | VIII The Workmen's | In section 22, sub-section (2), clause (ghøsfar 

Compensation Act, word ‘‘on’’ eyhere it occurs for the second 

1923. time the word ‘‘ of ” shall be substituted. 
1923 | XXIX The Code of Civil | In section 1, for the word and hrackets 

Procedure (Amend- “ (Amendment) ” the words® and brackets 


1898 | XIII 














be ment) Act, 1933. ‘(Second Amendment)” @hall be substituted. 
THE SECOND SCHEDULE i 
: REPEALSe 
(See section 3) i P 
Year.) No. Short title. Repeals, . 
1872 ye “The High Courts | Section 4. . 


Jurisdietiog 
(Sindh) Act, 1872.° : 
1898 v The Code of Cri- ı (1) Incolamn ı of Schedule II, the, figures 
minal Procedure, A Ee 
1898. e 
(2) In Schedule III, item (16) in Head I and 
eo. ce items (15) and (16) in Head V. 
1898 | XIII | The Burma Law | In the Third Schedgle the eətry aa So 
a- 





Act, rae the Upper Burma Crimjnal Justece 
è tion, 1892. y 
° se ? 
e e . e 
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° ° COAL GRADING BOARD ACT 
°(No. XXXI oF 1925) * 


{Received the Governor-General’s assent on the 
23rd September, 1925 | è 


An Act to provide for the grading of coal and for the grant 
of certificates for coal intended for exfort. 


WHEREAS it is expedient to provide for the grading of coal 
and for the grant of certificates for coal intended for export; It is 
hereby enacted as follows :— 

1. (r) This Act may be called the Coal Grading Board Act, 
1g25. 

(2) It extends to the whole of British India. 

2. In this Act, unless there is anything repugnant in the subject 
or context,—— 

(a). “ Board ” means thé Coal Grading Board constituted under 

section 3; 
(b) “Export” means the shipment of coal as cargo from a port 
a e in British India ; 
* ==(;) “graded colliery” means a colliery the grade of all or any 
* “of the seams or of a part of any seam of which has been 
,determined under the provisions of section 4 and is en- 
tere in the grade list maintained in accordance with the 
„provisions of section 5 ; 
(d) “prescribed” means prescribed by rules made under this 
Act ; and 5 : 
(e) ‘esecretary’’ means the secretary of the Board appointed 
finder sub-section (4) of section 3. 
: 3. (7) As soon as may be after the commencement of this Act, 
“the Governor-General in Council shall cause to be constituted a 
Board consisting pf the folloying members,*namely =- 


(a) the Chief Mining Engineer to the Railway Board ; and 
(6) four persons nominated respectively by the Indian Mining 


R Association, the Indian Mining Federation, the Bengal 
Chamber of Commerce and the Bengal National Chamber 
one ef Commerce: e œ 
22.2 2 oo 
* Published in the Government Gazette, dated Allahabgd, October 24, 1925 
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Provided that, if within the period prescribed in this beftalf any 
such body fails to make any nomination which it is enftled to ay 
under this sub-section, the Governor-General in Council may hims€lf 
appoint a member or members, as the case may be, to A the 
vacancy or vacancies. l 


(2) The Board so constituted shall be a body carpgrated by °“ 
the name of the Coal Grading Board, having peypetual succession and 
a common seal with power to acquire and hold property both mov- 
able and immovable and to contract and shall by the said-name sue 
and be sued. i 


(3) The Chief Mining Engineer to the Railway Board shall 
be ex-officio President of the Board. 


(4) The secretary of the Board shall be a person, not being a 
member of the Board, appointed by the Board. 


4. (Z) On the application of any colliery and on payment of 
the prescribed fee, the Board shall, in such manner as may be pre- 
scribed, determine the grade of coal of all or any of the seams or 
a part of a seam of such colliery, and shall by notice in writing 
inform the colliery of the grade so determined. 


(2) The colliery may, within thirty days from the receipt of 
the said notice, lodge with the Board an objection to the order 
passed under sub-section (7) determinirfy the grade of any coal, and 
the Board shall, on payment of the prescribed fee and after further 
inspection and analysis, decide such objection ; the decision of the 
Board shall be final and shall not be questioned in any Court. . 


(3) Where the grade of any coal has been determined, uffffer 
the provisions of this section, the Board shall, on the request of the 
colliery, furnish a certificate in the prescribed form, spegifying the 
grade of such coal. 


5. (Z) The Board shall maintain a grade list, in such* form and 
containing such particulars as may be prescribed, of coal the grade 
of which has been determined in accordance with the provisions of 
section 4, but shall not enter in such list atly coal in fespect of 
which the colliery has, after the determination ore decision of the 
Board under sub-section (7) or sub-section (2) of section 4, given , 
notice in writing that such coal should not be entered in the grade° 
list. = e 

n ° 
(2) The grade Ji$t shal] be published in such manner ag may 
be prescribed. ° 

6. (7) On the application of any giaded colliery desiring to 
export coal and on payment of the prescribed fee, the Board shall, if 
jt is,satisfied after such inspection as it may dgem neeessary ,with 
the quality and condition of the coal, grant a certificate of shipment 
in the prgscribed foxin. 
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(2) Such fee shall not exceed one anna per ton of coal. 


y member of the Board and any person authorised in this 
behalf by the Board may, for the purposes of this Act, enter at any 
time in and upon any colliery, storage bin, truck, vehicle, vessel or 
other place where there is coal and inspect, test and take sample 
of such coğ). 


8. Notwithstanding anything to the contrary in any law for the 
time being iñ force, a rebate of any charges, including freight, fees, 
tolls, dues or rates, may be granted in respect of coal for which & 
certificate of shipment has been granted under the provisions of 
section 6, and, subject to such restrictions as may,be prescribed, 
preference may be given in the supply of wagons for forwarding 
coal for export from a graded colliery. 


g. Subject to such conditions as may be prescribed, the procecds 
of fees received by the Board shall be applied to meeting the 
expenses of the Board. ` 


1o. No act done or proceeding taken under this Act shall be 
questioned on the ground merely of the existence of any vacancy in 
or any defect in the constitution of the Board. 


11. No suit or other legal, proceeding shall be instituted against 
any person,in respect of anything which is in good faith done or 
intended to be done under this! Act. 


—_—- v - 
12. (7) The Governor-General in Council may, after previous 
peblicatidh, by notification in the Gazette of India, make rules for 
the’ putpoge of carrying into, effect all or any of the purposes of 
this Act. 
(2) In particular and without prejudi ito the generality of 
the foregoing power, such rules may provide for all or any, 0 of the 
following matfers, namely :— i 


(a) for prescribing the time gvithin which nominations shall ba 
made under section 3, whether in the first instance or on ` 
the ®ccurgence of vacancies ; 


q (2) for prescribing the term of office of members of the Board ; 


(c) for prescribing the circumstances in which and the authority 
by which ‘any membe may be removed from the Board ; 


(d) dor regulating the appointment of officers of and the keeping 
and publication of accounts by the Board ; 


(e) for prescribing the procedure on application under section 4 
s e» and the prineiples for grading coal ; 


(7) i prescribing the form of and particulara to be enfered 
in ard manner of pwblicatgon of the grade list; 
Ld z e e 
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(g) for prescribing the procedure of the Board iff gate y 
objection lodged against amy order passed under gas 
determining the grade of any coal ; 


(4) for prescribing the form of certificate to be sane. under 
section 6 and the procedure on application | under thas 
section ; i 


(í) for prescribing the restrictions sabec to Taea preference 
may be given under section 8 ; 


(7) for prescribing the fees for any inspection or analysis requir- 
ed for the purposes of this Act or payee under any of 
theeprovisions of this Act and 


(4) for prescribing the remuneration of members and regulating 


the expenditure of the Board. : = 
e 
be A, aaa S Or 
-` 
t e e ` 
=en ee aa ó ` 
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. TRANSFER OF PROPERTY (AMENDMENT) ACT 
@ 
(No. XXXVIII oF 1925) * 


[ Received the Governor-General’s assent on the ° 
23rd September, 1925] 


An Act further to amend the Transfer of Property Act, 1882. 


WHEREAS it is expedient further to amend the Transfer of Pro- 


perty Act (IV of 1882) for the purpose hereinafter appearing; It 
is hereby enacted as follows :— 


I. This Act may be called the Transfer of Property (Amend- 
ment) Act,.1925. 


2. In sub-section (7) of section 130 of the Transfer of Property 
Act (IV of 1882) after the words “ authorized agent and” the words 


and figures “ notwithstanding anything contained in section 123 ” 
shall be inserted. ° 
o 
7 cats 
l y 9 ° n 
| 
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\WORKMAN'S BREACH OF CONTRACT (REPEALING) ACT 
b 
(No. III OF 1925). 
[Received the Governor-General’s assent on 11th Feb 1925.] 


An Ast to repeal certain enactments whereby breaches of contract by 
e = d . 
labourers afe made punishable under the criminal law. 


WHEREAS it is expedient to repeal certain enactments whereby 
breaches of contiact by labourers are made punishable under the 
criminal law; It is hereby enacted as follows :— a 


1 (z) This Act may be called the Workman’s Breach of Con- 


Short title and com- tract (Repealing) “Act, 1925. 


mencement 


(2) It shall come into force on the first day of April, 1926. 
2. The enactments mentioned in the Schedule are hereby repeal 


ed to the extent specified in the fourth column 


Kepeals. 
pe thereof. 


THE SCHEDULE. 
ENACTMENTS REPEALED. 
(See section 2.) 


r | 





Year. No. | Short title Extent of repeal. 
i 
“1859 | XIII | The Workman’s | The whole. 
y "Breach of Con 
M ' tract Act, 1859. 
| 

1860 . *XLV | The Indian Penal | Sections 490 and 492. 
; ° _ Code. 

1897! XV | The Midian Short | So much of the Schedule 
*. | | Titles Act, 1897. | as iclates to the eWork- 
| : man’s Breach of Contract 
; Act, 1869. 

| 
1920 , AST | Tho Workman's | The whole. 
' Breach of Gdh- | ° 


tract (Amend- 
ment) Act, 1920 


1920 ` XXXVIII | The Devolution | So much of the Tirgt Sghe: 
| 
| 
| 


x e | Act, 1920. dule as relates to the 
j Workman's Byeach of Con- 
gh 2 tract Act, 1859. . 
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° f INDIAN SOLDIERS (LITIGATION) ACT 


(No. IV OF 1925). 
[ Received the Governor-General’s assent on the 26th Fcb., 192 5.] 


An Act to consolidate and amend the law fo provide for the special 
Prelection in respect of civil and revenue Uitteation of Indian 
soldiers serving under special conditions. 
WHEREAS it is expedient to consolidate and amend the law to 

provide for the special protection in respect of civil and revenue Jiti- 

gation of Indian soldiers serving under, special conditions, It is here- 
by enacted as follows :— 


(7) «This Act may be called the Indian Soldiers (Litigation) 
Short title, extent, Act, 1925. 
ancl commencement, s 
(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 


_®) It shall come into force on the first day of April, 1925. 
2, In this Act, unless there is anything repugnant in the sub 
Definitions ject or context,— 
e 
~ (a) “ Court” mans a Civil or Revenue Court : 


(4) “ Indian soldier ” means any person subject to the Indian 
* Army Act, VIH of IQII; 


(c) “ prescribed ” means prescribed by rules made under this 
°” Act; and 


(d) “proceeding ” includes any suit, appeal or application. 
L d 


3. eFor the purposes oi this Act, an Indian soldier shall be 


Circumsfancese in deemed to be or, as the case may be, to have 
which an Indian soldier been servine-— 
shall be deemed to be = 
verving under special 
conditions, e - 


(a) under special Conditions~-%vhen he is or has: been serving 
: under war conditions, or overseas, or at any place in 
Persia, Tibet, Afghanistan, Kashmir, Nepal or China, or 
with any unit the headquarters of which are situated at 
any place in Chitral, Waziristan, the North-West F son- 


a *tier Pievince or British Baluchistan which is more than 
fifty miles distant by road from the nearest railway 
e Station ; è ° @ 

e i e 
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e 
(6) under war conditions—when he gs or has been, at any ey 
during the continuance of any hostilities declared byfh 
Governor General in Council by notification in the 
Gasette of India to constitute a state of war for the 
purposes of this Act or at any time during apeyiod of 
six months thereafter,— : ° 


4 


(i) serving out of India, 

(ii) under orders to proceed on field service, 

(iti) serving with any unit which 1s for the time being mobi- 
lised, or 

(iv) serving under conditiorls which, in the opimon of the pres- 
cribed authority, preclude him from obtaining leave of 
absence to enable him to attend a Court as a party to 
any procceding, or when he 1s or has been at any other 
time serving under conditions service under which has 
been declared by the Governor General in Council by 
notification in the Gasetle of India to be service under 
war conditions ; and ; 

(:) overseas—in relation to any place in British India, other 
than Aden, when he is or has been serving in Aden or 
in any place outside India • (other than Ceylon) the 
journey between which and British India is ordtharily 
undertaken wholly or in part by sea, and, in relation to 
Aden, when he is or has been serving in any place other 
than Aden. ° 

4. If any person presenting any plaint, application or app¢al to 

Particulars to be fur- any Court has reason to believe that any adverse 
een E party is an Indian soldier who is serviri under 
plicaaions or appeals special conditions, he shall state tĦfe fact in his 

plaint, application or appeal. ° 
5. If any Collector has reason to believe that any Indian sol- 


Power of Collector dier, who ordinarilyeresides or has property in 
to interene in case of his district and who is a party to any, proceed 


_unrepresented Indi . . e 
2 ndian ing pending before any Court, is unable to 


soldier. 


l appear therein, the Collector may certify the 
facts in the prescribed manner to the Court. 


6. Ifa Collector has certified under esection 5, r if the Court 

E ee eee has reason to believe, that an Indian soldier, 
given i $ . ° 

in case of unrepiesent- who is a party to any proceeding pending e DE- 

ed Indian soldiet. fore it, is unable to appear therein, and if thee 

soldier is not representetl by any person duly 

authorised to appear, plead or’act on his behalf, the Qourt shall 

suspend the proceeding, and shall give notice thereof in the*pre’- 

cribed manmer to the Prescribed authonty : 

i i é . 
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provide that the Couit may refrain from suspending the pro 
cegding and issuing the notig¢e if— 
da 


the proceeding is a suit, appeal or application instituted or 
made by the soldier, alone or conjointly with others with 
° ghe object of enforcing a right of pre-emption, or 
$ e 


(6) ° the interests of the soldier in the proceeding are, in the 
opinion of the Court, cither identical with those of ¢ any 
e other party to the proceeding and adequately represented 

by such other party or merely of a formal nature. ä 


7. If, on receipt of a notice under section 6 the prescribed au- 
thority certifies in the prescribed manner to 
the Court in which the proceeding is pending 
that the soldier in respect of whom the notice 
was given is serving under special conditions, and that a postpone- 
ment of the proceeding in respect of the soldier is necessary in the 
interests Of justice, the Court shall thereupon postpone the proceeding 
in respect pf the soldier for the prescribed period, or, if no period 
has been prescribed, for such period as it thinks fit. 


Postponement of pro- 
ceedings. 


S. If, after issue of a notice under section 6, the prescribed au- 

thority either certifies that the soldier is not 

Cout may proceed seryin® under special conditions or that such 

een “postponement is not necessary, or fails to certify, 

in the case of a soldici: resident in the district 

In which the Court is situate, within two months or, in any other case, 

_ wwithir? three months from the date of the issue of the notice that 

“such postponement is negessary, the Court may, if it thinks fit, con- 
tinue the proceeding. 


o. When any document purporting to be signed by the Com- 
® . . ` 
manding Officer of an Indian soldier who if a 
Postponoment of pro party to any proceeding is. produced by or on 
ceecinga against indian behalf of the soldier before the Court in which 
the pré&ceeding is pending and is to the effect 
that the Sojdier— * ° 


(a) is on leave of absence for a period not exceeding two 
` months, and is on the expiration of his leave to proceed 
on service under spatial conditiqns, or = 


(4) is on ce leave for a pem®d not exceeding three months, 

‘ and ıs on the expiration of his leave to rejoin his unit 
š with a view to proceeding on service under special con- 
” ditions, e 


the proceeding j in respect of such soldier may, in any case suck as%s 
referred to in*the proviso to section 6, and shall, in any other case, be 
postponed i in the manner provided in section Ai e 


~ : \ á 
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e 
10. (7) In any proceeding before a Court in whi a decree 

i order has been passed against any Indian sojqigr 
owel to set asice : wens AR “4: f 
decrees and orders paes- Whilst he was serving under war condit ns Or 
el against an Indian at any time after the rst day of April, f02s5, 
soldier suving under whilst) he was serving under any special con 

wal m special condi- Nios. oldi ] C 
RR ditions, the soldier may apply te the Court 
. which passed ihe decree or oder for*in order 
to set aside the same, and, if the Court, after giving an opportunity 
to the opposite party of being heard, is satisfied that the interests of 
justice require that the decree or order should be set aside as against 
the soldicr, the Court shall, subject to such conditions, if any, as it 

thinks fit to impose, make an order accordingly. 


(2) No such application should be entertained unless it is made 
within two months from the expiry of the first period of thirty days 
alter the date of the decree or order, or where the summons or notice 
was not duly served on the applicant, after the date on which the 
applicant had knowledge of the decree or order, during no part of 
which the soldier was serving under special conditions : 


Provided that the provisions of section, 5 of the Indian Limitation 
Act, IX of 1908, shall apply to such applications. 


(3) When the decree or order in respecl of which an application 
under sub-section (7) is made is of suck a nature that it cannot be 
set aside as against the soldier only, it may be set aside as agninst 
all or any of the parties against whom it has been made, œ 


(4) Where a Court sets aside a decree or order under this sec- 


tion, it shall appoint a day for proceeding with the suit, appeal ore 


application, as the case may be. ° ° 


11 In computing the period of limitation prescribed by the In- 
ee 4 dian Limitation Act, IX vf 1908), or any other 
Ma hen law for the time being in force for any guit, appeal 
Indian soldier. seving or application to any Court any party to which is 
under war or special or has been an Indian soldier, the time during 
conditions is a party. . . 0 . 
: which the soldier*has been serving under war 
conditions since the 4th day of August, I9I4, or undereany special 
conditions since the rst day of April, 1925, shall be excluded : 


Provided that this section shall not apply in the case of any suit, 


appeal or application instituted or made with the object of enforcing a 
right of pre-emption. : ° ° 


%. 
12. Ifany Cout is in doubt whether, for the purposes Of sec- 
tion 10 or section 11, any Indian soldier is or 
Power of Comt to cil : : q an Ê 
refer question as to Was al any particular time serving under war or 


° . . e . s 
whether service was other special conditions, it may refer the point 
ugler ewan 0 other for the decision of the prescribed alithoritys and 
pecial conditions 


the certificate of that authority’ shall be con 


clusive evidence on tHe point, z e 
@ ° ° 
T] e 
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ie * Thy Local Government, after consulting the High Court, 
may, by notification in the local official Gazette, 


make rules to provide for all or any of the 
following matters, namely :— 


Sylesaking powe! 


(7) the manner and form in which any notice or certificate under 
e this Act shall be given; 
6 


(2) the period for which proceedings or any class of proceedings 
e shall be postponed under section 7 ; 


(¢) the persons who shail be the prescribed authoritiese Jor 
the purposes of this Act ; 


(2) any other matter which is to be or may*be prescribed; and 
(c) generally, any matters incidental to the purposes of the Act. 


i4. The Governor General in Council may, by notification in the 

Gasette of India, direct that all or any ol the 

Hower to apply a provisions of this Act shall apply to any other 
plovisions of the Ac : s À : 

to uther puts@s in the CSS of persons in the service of His Majesty 

service of the Crown,  specificd in such notification in the same manner 


as they apply to Indian soldiers. 


ts The Indian Soldiers (Litigation) Act (IX of 1918) and the 


Indian *Soldiers Litigation (Amendment) Act 
Kupealtof Acts IX of 





1913 and XII of 1924. (XII of 1924), are hereby repealed. 
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` GOVERNMENT OF INDIA ACT. " 
SEAL o RA 
° THE CANTONMENTS (HOUSE-ACCOMMODATION) ACT 


(No. X of 1925). 
[Retcived the Governor-General's assent on the 18th March, 1925.] 


An Act to *anend the Cantonments (House-Accommodation) Act, 
, 7923. 
” WHEREAS it is expedient to amend the Cantonments (House- 
Accommodation) Act (VI of 1923) for the purposes “hereinafter 
appearing: It is hereby enacted as follows :— 


1, This Act may be called the Cantonments (House Accommo- 


Í 1025. 
EE dation Amendment) Act, 1925 


2. In sub-section (7) of section 2 of the Cantonments (House: 
Amendment of section Accommodation) Act (VI of 1923) (hereinafter 
aor of 1923. referred to as the said Act) ,— 


? a in clause (4) for the word “ Committee ” the word “ Board ” 


shall be substituted ; 


(6) after clause (ù) the folowing clause shall be inserted, 


nanej — 
- °“ (bb) ‘Cantonment Board’ means a Cantonment Board con- 


° stituted under the Cantonments Act (II of 1924) ;” 


F4 R (c) in clause (g) for the words “a Cantonment Magistrate ™ the 
° words “an officer of the Cantonments Department ” shall 
° be substituted. 


NES In section 17 and in clause (a) of sub-section (7) of section 

Amendmgnt of sec- 22 Of the said Act, for the words ““ Military 
tions 17 and 22, Act Works,” wherever they occur, the words “Military 
VI of 1923. Engineer ” shall be substituted. 


4. In section 34 of the said Act, for the ¿words “ under the 
Pier oe: gee: Cantonments Act, 1910, or any rule made 
one VI of thereunder” the following shall be substituted, 
1923. namcly :— 


“in accordance with a byelaw made under clause (29) of section 
282 of the Gantonments Act, 1924." 


° 5. In section 37 of thé*said Act, for the word “ Committee ”’ 
* ov edneneabaetion tHE Wore “Board” shall be substituted 
s 37, Act VI of 1923. 


$. For the words “Commanding Officer of the Cantonment,” 
e Substitption Of title wherever they occur in che said Att, tħe words 
“ Officer Command- “‘Officer Commanding the station ’ shall be subs- 
ing the station.” M tituyed. 


: GOVERNMENT ob INDIA ACI 


e 
e  ‘ (06) the allotment toa Cantonment Anio of a share oC 
the rents and profits accruing from prope! ty ee to its manage- d 
ment under the provisions ol section 116A; 0@ 
13. In Schedule V to the said Act, in the enuy in the A 


column against section 176 for the words “ Com- 
Amendment o s n 
Schedule V, Aa I1 manding Officer of cantonment” the words 
of 1924, “ Officer Commanding the statjon” shall gbe ` 
substituted. 
14 In the said Act fer the words “ Commanding Officer of 
the cantonment "', wherever they occur, the words 


9 
Substitution of title u . . . 1; 
Oler Canmnand: Officer Commanding the station” shall be 
ing the station”. substituted 
Cal 
o 
o] 
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STATUTORY RULES AND ORDERS `» 


" 2 1925, No. ** 
` i -4 
LES H 
N 


JUDICIAL COMMITTEE 


THE JUDICIAL COMMITTEE RULES, 1925 
@ 


At the Court at Buckingham Palace, the 2nd day of May, 1925. 


5 PRESENT, 
The King’s Most Excellent Majesty. 
Lord President. Chancellor of the Bitchy of 
Lord Chamberlain. Lancaster. 


Sir George Lloyd. 


Whereas there was this day read at the Board a representation 
from the Judicial Committee of the Privy Council in the words 
following, vz :— 


“The Lords of the Judicial Committee having taken into 
sideration the Practice and Procedure in accordance with 
whid the general Appellate Jurisdiction of Your Majesty in 
Council is now exeictsed and being of opinion that the Rules 
regulating the said Practice and Procedure ought to be amended 
Their Lordships do, hereby agrec humbly to recommend to 
pon Majesty that "with a view to such amendment certain 
* Orders in Council regulating the said Practice and Procedure, 
q#z,the Orders in Council dated respectively the 21st day of 
_ December, 1908, (a) the 23rd day of May, 191%, (ò) the 
* 25th day of March, 1920, (c) the gth day of March, 1921, (da) 
X and the 15th day of March, 1922, (¢) amending the said 
va Practice and Procedure ought to be revoked as from the Ist 
daye of January, 1926, and that the several Rules hereunto 
annexed® ought to be substituted therefor and ought to come 

int® operation on that date.” 


His Majesty having taken the said representation into considera- 
tion was pleased, by and ®with the advice of His Privy Council, to 
approve® thereof and to order, as it is hereby ordered, that the said 
Orders in Coufici! in the said representation mentioned be and the 
same are hereby revoked as from the Ist day of January, 1926, and 
that the Rules hereunto annexed be substituted therefor to come into 
operation on that date. M 


Whereof all persons whom it may*concern are to take notice and 
govern themselves accordingly. 


° Í M P. A. Hankey 
(a) S. R. & O. 1908, No. 1288. 
7 6) G. R. T 1919, No. 1810. . © 
°” æ E S..R. & O. 1922, No. 789. 
d) S. Q. & O. 192z, No. 278 (not printed.«in S; R & O, fom 
Ap. R. & O. 1922, No, 279. 
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“Arrangement of ‘Rules. 


—— m m Aa 


Rule, 


I. 
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38. 
39. 


Interpretation ee oe uF ey 


Leave to appeal. 


. Leave to appeal generally sh oe a 


Spectal leave to appeal. 


. Form of Petition for special leave to appeal .. 
. Fiv® copies of Petition to be lodged together with Affidavits i in support 


Time for lodging Petition = 
Security fo: costs and transmission of ‘Record 7" 


. General provisions ¢ oe 
. Petitions for special leave to appeal in , forma pauperis ie 

. Exemption of pauper Appellant from lodging security and paying office fees 
. Exemption of unsuccessful Petitioner for leave to sas tm forma pauperis 


from payment of office fees j4 


Record and Appearance a Appellant. 


- Record to be transmitted withort delay ee 
. Printing of Record . pi ja 


e? 


Number of copies to be transmitted, where Record piinted abroad 


Regiztiation and numbering of Records Sa 


. Inspection of Record by paıties Ei 
. Appearance by Appllant ., T 
. Times within wbich a copy of a written Record ‘shall be spoken F 
. Preparation Of copy of Record for ee T 
. Lodging copy of Record tor printing . 

. Special Case T 
. Examination of proof of Record and striking off ‘copes 

. Number of copies of Record for parties ch 

. How costs of printing Record are to be borne 


Petition of Appeal. 


. Times within which Petition shall be hihi 
. Form of Petition .. ae T 
. Service of Retition’ .. ea e. 


° Withdrawal of Appeal. 


- Non-peosecution of ARREA 


before lodgment of Petition of Appeal 
Appeal 


. Restoring an Appeal dismissed for non- “prosecution ° 


ipa by Respondent. 


Time withjn which Respondent may appear 
Notice of Appearance by Respondent ce 


e e 


+ 


. Withdrawal of Appeal before Petition of Appeal has been lodged 
- Withdrawal of Appeal after Petition of Appeal has been lodged 


ae 


. One certified copy to be transmitted, where Record to be en in England 
. Record printed partly abroad, partly in England 

. Keasons for judgments to be included 

. Exclnsion of unnecessary documents from Record 
. Documents objected to to be indicated ae 


Oo iu: SS a 
. 


. Dismissal of Appeal where Appellegt takes no step in prosecution thereof 
. Dismissal of Appeal for non-prosecution after Appellant's Appearance and*® 


. Dismissal of Appeal for non-prosecution after lodgment of Petition of 
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Tae e 

“ye Form of Appearance where a the een donot appeal .. ve 
4% Separate Appeal ances a 
42. n-appearing Respondent not entitled to receive notices or lodge Case .. 
43. Procedure on non- -anpearance of Respondent .. aa + as 
44. Respondent defending Appeal zn forma pauperis rr ve oe 

° ° Petitions generally. 

45. Mode of addressing Petitions a : 


46. Orders on Petitions which need not be drawn up 
47. Form ef Petition and number of copies to be ee 


48, Caveat s is oe is i ib ey 
49. Service of Petition .. T a ‘ ?. 
50. Verifying Petition by Afidavit “a T .. 


51. Petition for Order of Revivor or Substitution 
52. Petition disclosing no reasonable cause of appeal or comtaining ‘scandalous 


matter to be refused pi ka oe ve oe oe 
53. Setting down Petition ga = a 
54. Times within which set-down Petitions shall be heard sii ys 
55. Notice to parties of day fixed for hearing Petition ʻi as ve 
56. Procedure where Petition is consented to or is formal .. oe os 
57. Withdrawal of Petition oe ka . 
58. Procedure where hearing of Petition unduly delayed Si T 
59. Only one Counsel head on a side in Petitions .. è ee ee 
~ 
Case 
6o. Lodging of Case .. ee i n ne oe as 
61. Prirting of Case... ve a oe ve sa 
62. Number of prints to be lodged oes a a ne i 
63. Form of case . , ae oe ee i 
64. Separate Cases by two or more Respondents oe oe ee ve 
6s. ‘Notice of lodgment of Case ., ate ká Ms re sie 
66. Casa Notice ae be a : 
67. Setting down Appeal and exchanging Cases es ; 
7 Binding Records, Ge. 
68. Mede of binding Record@, &c., for use of Judicial Committee ii si 
69. Time within which bound copies shall be lodged ‘ s% any 
: ° . Hearing. 
70. Noticg of day on or before which Appoals must be set down for wens 
Sittings os ae 
71. Notice to parties of day fixed for hearing Appeal re 
72. Ouly two Counsel heard on aside in Appeals ie : ee 
93. Nantical Assessors si sa pi T i dea 
3 ° Judgment. j 
“a4. Notice to parties of day fixed for delivery of Judgment s és 
Costs, 2 
75. Taxation of costs i a 'o ae is es 
46, What cost& taxed in England x e T T = a 


77.*Order,to tax 
e78. Power of Taxing Officer ‘where taxation delayed through the fault of the 
party whose costs are to be taxed a ‘ae ei eS 
79. Appeal from decision of Taxing Officer 
80. Amount gf taxed costs to be inserted in *His Majesty’ g: Order i in Council 
82.° Taxation on the Pauper scale 
82. Security tebe dealt with as His Majesty’s Order in Council determining 
ia directs .. se T t = Y 
bd e 
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Miscellaneous. ; 
Rule. . 


83. Power of Judicial Committee to excuse from compliance with Rules 
84. Amendment of documents ., 
85. Affidavits may be sworn before the Registrar of the Privy Council 


86. Change of Agent .. oe ee ae oe 
87. Scope of application of Rules ; ra oe es 
88. Mode of citation and date of operation ie °° ga 


Schedule A. Rules as to printing 
Schedule B. Countries and places referred to in Rules 22; 29 and 34 «. 
Schedule C.—I. Fees allowed to Agents .. 


o Il. Council Office Fees. i i M 
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; ; to : 


ye i —(1)®In these Rules, unless the context otherwise requires :— Keer peja 
. . A F on. 
Se% “Appeal” meansan Appeal to His Majesty in Council , 
we Judgment” includes decree, order, sentence, or decision 
of any Court, Judge, or Judicial Officer ; 


a Record” means the aggregate of papers relating to an 
feppeal (inclwdjng the pleadings, proceedings, evidence and 
judgments) proper to be laid before His Majesty in Council on 
theehcaring of the Appeal ; 


“ Registrar” means the Registrar or other proper officer 
having the custody of the records in the Court appealed from ; 


“Abroad” means the country or place where the Court 
appealed from is situate ; 


“ Agent” means a person qualified by virtue of Her late 
Majesty’s Order in Council of the 6th March, 1896 to couduct 
proceedings before His Majesty in Council on behalf of 
another ; 


“Marty ” and all words descriptive of parties to proceed- 
ings betore His Majesty in Council (such as “ Petitioner,” 
“ Appellant,’ “ Respondent ’’) mean, in respect of all acts 
proper to be done by an Agent, the Agent of the party in 
question where such farty is represented by an Agent ; 


* “ Respondent” includes Intervener ; 
e“ Month ” means calendar month ; 


N 
™~ 


. e Words ın the singwar shall include the plural, and words 
/ in the plural shall include the singular. 


(2) Where by these Rules any step is required to be taken in 
England jn connection with proceedings before His Majesty in 
Council, whether in the way of lodging a Petition or other document, 
entering gn Appearance, lodging security, or otherwise, such step 
shall be taken in the Registry of the Privy Council, Downing Street, 
London. 


° £ Leave to appeal. e 


2. All Appeals shall be brought either in pursuance of leaye Leave to 
obtained from the Court appealed from, or, in the,absence of such appeal 
leave, in pursuance of special leave tq appeals granted by His pa 
Majesty in Couficil upon a Petition i in that .behalf presented by the 
intending Appellant. 


Special leave to appeal. 


3. A Petition for*special leave to appeal to His Majesty in _ Form of 


Coyncil shell state succinctly and clearly all such facts as it nray Be ee 
neceséary to state in order to enable the yee Committee to te appeal. 
e 
° j ° s e S e è 
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Five copies 

of Petition 
to be lodged 
together with 
Affidavits in 

Ssuppoit. 


Time for 
lodging 


Petition, 


Security for 
costs and. 
transmission 
of Record. 


General 
provisions 


Petitions for 
special leave 
to appeal rw 
forma patu- 

perts. 


Exemption 
of pauper 
Appellant 
from lodging 
security 
and paying 
Office fees. 
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advise His Majesty whether such leave ought to be Sent and, 
shall be signed by the Counsel who attends : at the hearing or by th 
party himself if he appears in person. The Petition shall dealy f aie 
the merits of the case only so far as ıs necessary for the purpn-® of 


explaining and supporting the particular grounds upon which special 
leave to appeal is sought. è 


e o 

4. The Petitioner shall lodge at least five topies of his Petition 
for special leave to appeal together with the Affidavit ip support 
thereof prescribed by Rule 50 hereinafter contained, and, unless a 
Cavéat as prescribed by Rule 48 has been lodged by the other 
parties who appeared in the Court below, an Affidavit of service 
of notice of the sntended application upon such parties or their 
Solicitors or Agents, either abroad or in England. 


5. A Petition for special leave to appeal may be lodged at any 
time after the date of the Judgment sought to be appealed from, . 
but the Petitioner shali, in every case, lodge his Petition with the 
least possible delay. 

œ 

6. Where the Judicial Committee agree to advise His Majesty 
to grant special leave to appeal, they shall, in their Report, specify 
the amount of the security for costs (if any) to be lodged by the 
Petitioner, and shall, unless the cncumstances of a particular case 
render such a course unnecessary, provide for the transmission of 
the Record by the Registrar to the Registrar of the Privy Council 
and for such further matters as the justice of the case may require. 
Unless otherwise ordered the security shall be lodged at any’ time , 
before the Appellant enters an Appearance. , 


7. Save as by the four last preceding Rules otherwise provided, 


the provisions of Rules 47 to 50 and 52 to 59 (all inclusivé) heren- 
affer contained shall apply #utatis mutandis to Petitions for special 


leave to appeal. 


8 Rules 3 to 7 (both inclusive) shall apply mutatis mulandts 
to Patitions for leave to appeal in forma pauperis, but in addition 
to the Affidavits referred to in Rule 4 every such Petitiof shall be 
accompanied by an Affidavit from the Petitioner stating that he is 
not woith Æ2ş in the world excepting his wearing apparel and his 
interest in the subject-mateer of the intended Appeal, and that he 
is unable to provide suretiesp, and also’ by a certificate of Counsel 
that the Petitioner has reasonable ground ot appeal. 


\Where a Petitioner obtains leave to appeal tx forma pauperi% 


Q. 
he shall not be required to lodge security for the costs of the 
Respandent or to pay any Cotfncil Office fees. p> ° , 

0 i ‘ 
° . : t 
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e 
wo. AcPetitioner whose Petition for leave to appeal in forma Exémption 


auperts is dismissed may, notwithstanding such dismissal, be ex- 
cus@d from paying the Council Office fees usually chargeable to a 
Petitioner in.repect of a Petition for leave to appeal, if His Majesty 
in Council, on the advice of the Judicial Committee, shall think fit 
so to order. 
r e, 


Record and Appearance by Appellant. 


iI. As soon as the Appeal has been admitted, whether By an 
Order of the Court appealed from or by an Order of His Majesty 
in Council granting spectal leave to appeal, the Appellant shall 
without delay take all necessary steps to have the Record trans- 
mitted to the Registrar of the Privy Council, and the Registrar 
shall, with all convenient speed, certify to the Registrar of the Privy 


, Council that the Respondent has received notice, or is otherwise 


aware, of the Order of the Court appealed from admitting the 
Appeal, or of the Order of His Majesty in Council giving the Appel- 
lant special leave to appeal, and has also received notice, or is 
otherwise aware, of the dispatch of the Record to England. Where 
an Appellant who has obtained special leave to appeal by an Order 
of His Majesty in Council fails to have the Record transmitted to 
the Registrar of the Privy Councii with due diligence, the Registrar 
of the Privy Council shall call upon the Appellant to explain his 
default,eand if no explanation is offered, or if the explanation offered 
is, in the opinion of the said Registrar insufficient, the said Registrar 


. may issue a Summons to the Appellant calling upon him to show 
i before’ the Judigial Committee at a time to be named in the 


said Summons why the special leave to appeal granted should not 
be, rescinded. The Respondent shall be entitled to be heard before 


che Judicial Committee in the matter cf the said Summons and eto 


a 


ii, 


ask for his costs and such other relief as he may be advised. The 
Judicial Committee may, after conside1ing the matter of the said 
Summons, recommend to Hjs Majesty tu rescind the grant of special 


leave tẹ appeal or give such other directions therein as the ystice 
of the cas® may. require 


12. The Record shall be printed in accordance with the Rules 
contained in Schedule A hereto It may be printed either abroad 
or in England., When printed abroad th® partieS'in England shall, 
upon perusal, consider whether the ,erder*of the documents is in 
accofdance with these Rules, and if it is not, they shall agree upon 
the proper order. The Appellant shall then re-arrange copies of the 
Record for the use of the Judicial Committee and the other parties. 
In the event of the parties being unable to agree, the matter ee 
be. veferreď to thee Registrar of the Privy Council who, if he thinks 
fit, may requixe the parties to attend before the Judicial Committee 
for directis. Š ° 
e 
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of unsuccess- 
ful Peti- 
tioner for 
leave to 
appeal sz 
forma patu- 
peris from 
payment of 
Office fees. 


Record to be 
transmitted 
without 
delay. 


Printing of 
Recoid, 


Number, of 
copies to be 
transmitted, 
where Re- 
cord printed 
abroad.’ 


One certified 
copy to be 
transmitted, 
where Re- 
cord to be 
printed in 
England, - 


Record print- 
ed partly 
abroad, 
partly in 
England, 


Reasons foi 
judgments to 
be included, 


Exclusion of 
unnecessary 
documents 
from Record. 


Documents 
objected to 
to he 
indicated. 


Registration 
and number- 
ing of 
Records. 
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` 
13. Where the Record is printed abroad, the Regigtrar *s i 


at the expense of the`Appellant, transmit to the Registrar of the 9 


Privy Council 40 copies of such Record,*one of which copies 
shall certify to be correct by signing his name on, or initidfling, 
every eighth page thereof and by affixing thereto the seal, if any, of 
the Court appealed from. 


14. Where the Record is to be printed in Bngland, the® Regis- 
trar shall, at the expense of the Appellant, transmit to the Registrar 
of the Privy Council one certified copy of such Record, etogether 
with én index of all the papers and exhibits in the case. No other 
certified copies of the Record shall be transmitted to the Agents in 
England by or on behalf of the parties to the Appeal. 


15. Where part of the Record is printed abroad and part is to 
be printed in England, Rules 13 and 14 shall, as far as practicable, 
apply to such parts as are printed abroad and such as are to be 
printed in England respectively. 


16. The 1easons given by the judge, or any of the judges, for 
or against any judgment pronounced in the course of the Pfoceedings 
out of which the Appeal arises, shall by such judge or judges be 
communicated ın writing to the Registrar and shall be included in 
the Record. 


17. The Registrar, as well as the parties and their Agents, 
shall endeavour to exclude from the Record all documents (more 
particularly such as are merely formal) that are not relevant to the 
subject-matter of the Appeal, and, generally, to reduce the bujk of 
the Recoid as far as practicable, taking special care to avoid the 
duplication of documents and the unnecessary repetition of headings 
and other merely formal parts of documents; but the documents 
omitted to be printed or copied shall be enumerated in. a typewlitten 
list*to be transmitted with the Record. 


18. Where in the course of the preparation of a Record one 
party objecitg to the inclusion of a document on the ground that it 
is unnecessary or irrelevant, and the other party newerthelesse insists 
upon its being included, the Record, as finally psinted® (whether 
abroad or in England), shall, with a view to the subsequent adjust 
ment of the costs of an incidental to such document, indicate, in the 
index of papers, oreotherwige, the fact that, and the party by whom, 
the inclusion of the document yas objectéd to. 


19. As soon as the Record is réceived in the Registry ofthe 
Privy Council, it shall be registered in the said Registry, with 
the date of: arnval, the names of the parties, and the description 
whether “ printed” or “ writen”. A Record, or amy part of 
a Record, not printed in accordance with the Rules containéd 
in Schedule A heretg shall be treated as EER Appeals shall 

e 
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e 
q be“numbered consecutively in each year in the order in which the 


é 


Bords are received in the said Registry. 


_2@. The parties shall be entitled to inspect the Record and to 
extract all necessary particulars therefrom for the purpose of entering 
an Appearance. 


‘21.8 The Appellant shall enter an Appearance before taking any 
step in the prosecution of the Appeal, and after entering such 
Appearance, shall forthwith give notice thereof to the Respondent, 
if the latter has entered an Appcarance. 


22. Where the Record arrives in England either wholly written, 
or partly written and partly printed, the Appellant shall, within a 
period of four months from the date of such arfival inthe case of 
Appeals from Courts situate in any of the countries or places named 


~~. in Schedule B hereto, and-within a period of two months from the 


ame date in the case of Appeals from any other Courts, enter an 


Fiat irclo o and bespeak a typewritten copy of the Record, or of 


such parts thereof as it may be necessary to have copied, and shall 
engage topay the cost of preparing such copy at the following rates 
per folio typed (exclusive of- tabular matter)—-2@. per folio of 
English matter, 24 d. per folio of Indian matter, and 34 @. per folio 
of foreign matter; and shall also engage to pay at such price as shall 
be fixed by the Registrar pf the Privy Council the cost of printing 
at least 50 copies thereof. 


23. As soon as the Appellant has obtained the typewritten copy 
of the Record bespoken by him, he shall proceed, with due diligence, 
to awangc the documents in suitable order, to check the index, to 
insert marginal notes and check the same with the index, and, 
generally, to do whate%er may be required for the purpose of pre- 
paring the copy for the printer, in accordance with the Rules con- 
tained in Schedule A hereto, and shall, if the Respondent has 
entered an Appearance, submit the copy, as prepared for the prinfer, 
to the Respondent for his approval. In the event of the parties 
being unable to agree, the matter shall be referred to the Registrar 
of the Privy Council who,*if he thinks fit, may require’ the paities 
to attent before the Judicial Committee for directions. e 


24. As soon as the typewritten copy of the Record is ready 
for the printer, the Appellant shall lodge it in the Registry of the 
Privy Council for printing by a printer gelectedeby the Registrar 
of the Privy Céuncil, and at the same timg shall lodge the amount 
of the estimated cost of printing the Record. 


“25. Whenever it shall be found that the decision of a matter 
ôn appeal is likely to tirn exclusively ona question of law, the 
parties, with the sanction of the Registrar of the Privy Council, 
may submi? such equestion of law to the Judicial Committee én tRe 
form of a Special Case, and print such parts only of the Record 


as may i ecessary for the discussion of the same Provided 
> o ° 


Inspection 
ef Kecord 


by parties. 


Appearance 
by Appellant. 


Times within 
which a copy 
of a written 
Record shall 
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Preparation 

of copy of 

Record for 
printer. 


Lodging 
copy of 
Recoid for 
printing. 


Special Case, 
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j e 
that nothing herein contained shall in any way prevent the Judjeial j 
Committee fiom ordering the full discussion of the whole case, if 
they shall so think fit, and that, in order to promote such arn BE 
* ments and simplification of the matter in dispute, the said Registiar 

may call the parties before him, having heard them, and examined 
the Record, may report to the Judicial Committee as to,the nature | 
of the proceedings. 5 ° 


- © 

I REEE EE PER 26. Tbe Registrar ofthe Privy Council shall, as soon as the 

of proof of proof prints of the Record are 1eady, give notice to all parties who 

Sea hava entered an Appearance requesting them to attend at the 

copies. Registry of the Privy Council at a time to be named in such notice 

in order to examine the satd proof prints and compare the same 
with the certified Record, and shall, for that purpose, furnish each 
of the said parties with one proof print. Alter the examination 
has been completed, the Appellant shall, without delay, lodge his 
proof print, duly corrected and (so far as necessary) approved by 
the Respondent, and the Registrar of the Privy Council shall there- ° 
upon cause the copies ot the Record to be struck off from such 
proof print. P 

EE E 27. Each party who has enteredean Appearance shall be 


copies of entitled to receive, for his own use, six copies of the Record. 
Record for 


parties. 28. Subject to any special direction from the Judicial Committee 
How costs tothe contrary, the costs of and incidental to the printing, of the 
Seen Record shall form part of the costs of the Appeal, but the costs of 
ra are . a © > ° 
to be borne, and incidental to the printing of any document objected toe by one 
party, in accordance with Rule 18, shall, if such document is found 
on the taxation of costs to be unnecessary or irrelevant, be dis-. 
allowed to, or borne by, the party insisting on including the same 
in the Record. 


° Petition of Appeat. : 


Terie 29. The Appellant shall lodge his Petition of Appeal— 


which peti- (a) Where the Record arrives ip England printed, within a 
a period of four months from the date of such arrival 
in the case of Appeals from Courts sifuate®in any of 
the countries or places named in Schedule B hereto, 
and within a period of two months from the same date . 
in the ease of Appeals from any other Courts ; 


(ò) Where the Record,arrives if England written, within a 
period of one month from, but not before, the date of the 
completion of the printing thereof. À 


Provided that nothing in this Rule contgined shall preclude the 
Appellant from lodging his Petition of Appeal prior to the arrival 
of the Record, or the completion of the printiffg thereof, if there 
are special reasons why§in the opinion of the Registrar of the 
Privy Couhcil, it shold be desirable for hign to do so, ) 
e e è e z 
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«. “jo. The Petition of Appeal shall be lodged in the form pre- Form of 
BR by Rule 47 hereinafter contained. It shall recite succinctly yee 
as far as possible, in chronological order, the principal steps in 
the’ proceedings leading up to the Appeal from the commencement 
thereof down to the admission of the Appeal, but shall not contain 
argumentative matter or travel into the merits of the case. 
e 


31. The Appeflant shall, after lodging his Petition of Appeal, Service of 
serve a gopy thereof without delay on the Respondent, as soonas “°° 
the latter has entered an Appearance, and shall endorse such | Copy 
with the date of the lodgment. 


Withdrawal of Appeal. o 


32. Where an Appellant, who has not lodged his Petition of AT 
Appeal, desires to withdraw his Appeal, he shall give notice in Deore 
writing to that effect to the Registrar of the Privy Council, and the Petition of 
said Registrar shall, with all convenient speed after the receipt’ of a tet 
such notice, by letter notify the Registrar of the Court appealed 
from thatethe Appeal has been withdrawn, and the said Appeal 
shall thereupon stand dismissed as from the date of the said letter 
without further Order. 


33. Where an Appellant, who has lodged his Petition of Appeal, Withdrawal 
desires to withdraw his Appeal, he shall present a Petition to that % a 
effect to His Majesty in Council. On the hearing of any such Petition of 
Petition a Respondent who has entered an Appearance in the Appeal Appeal has 
shall subject to any agreement between him and the Appellant to pene 

e the contrary, be entitled to apply to the Judicial Committee for his 
costs but where the Respondent has not entered an Appearance, or, ` 
having entered an Appearance, consents in writing to the prayer 
of the Petition, the Pelition may, if the Judicial Committee think 
fit, be dispos@d_ of in the same way muratis mutandis as a Consent 
Petitionsunder the provisions of Rule 56 hereinafter contained. 


Non Prosecution of Appeal. 


é 
34® Where *an Appellant takes no step in prosecutione of his Dismissal of 

Appeal withirf a period of four months from the date of the arrival esr ; 
of the Record in England in the case of an Appeal from a Court pellant ies 

situate in any of the countries or places named in Schedule B. {vo Step in 

hereto, or within a period. of two monfhs from the same date in ie a 

the case of an Appeal from any other Céurt, the Registrar of the l 

Privy Council shall, with all e@onvenient speed, by letter notify the 

Registrar of the Court appealed from that the Appeal has not been 

prosecuted, and the Appeal shall thereupon stand dismissed for 

non-prosecytion as from the date of he said letter without further 

Grier, ant a copy of the said letter shall be sent by the Registrar 

of the 7 Council to any Respondtnt who has ¿Entered ar 

pel in the Appeal. ` 
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non-pro»ecu- 
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and before 
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Appeal. 
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35. Where an Appellant who has entered an Appearance == 9 j + 


(a) fails to bespeak a copy ofa Written Record, or of 
of a written Record, in accordance with, and within 
the periods prescribed by, Rule 22; or 


(6) having bespoken such copy within the periods prescribed 
by Rule 22, fails thereafter to proceędewith due dħigence 
to take all such further steps as may be necessary for 
the purpose of completing the printing of the said 

‘ Recoid; or 


(c) fails to lodge his Petition of Appeal within the periods 
respectiycly prescribed by Rule 209 ; 

the Registiar of the Privy Council shall cal! upon the Appellant 
to explain his default, and, if no explanation is offered, or if the 
explanation offered is, in the opinion of the said Registrar, 
insufficient, the said Registrar shall, with all convenient speed, by - 
letter notify the Registrar of the Court appealed from that the 
Appeal has not been effectually prosecuted, and the Appeal shall 
thereupon stand dismissed for nen-prosecution as from the date of 
the said letter without further Order and a copy of the said letter 
shall be sent by the Registrar of the Privy Council to all the 
parties who have entered an Appearance in the Appeal. 


36. Where an Appellant, who has lodged his Petition’ of 
Appeal, fails thereafte1 to prosecute his Appeal with due dikgence, 
the Registrar of the Privy Council shal} call upon him to explain 
his default, and, if no explanation is offered, or if the explanation 
offered is, in the opinion of the said Registrar, msufficieht, the said 
Registrar shal] issue a Summons to the Appellant calling upon him 
to show cause before the Judicial Committee at a time to be named 
in the said Summons why the Appeal should not be fismissed for 
non-prosecution Provided that no such Summons shall be rsued by 
the said Registrar before the expiration of one year from the date 
of the arrivgl of the Record in England. If the Respondent has 
entered an Appearance in the Appeal, the Registrar of the Privy 
Council shall send him a copy of the said Summons,® and the 
Respondent shall be entitled to be heard before the Judicial Committee 
in the matter of the said Summons at the time named and to ask for ° 
his costs and such tther rekef as he may be advised. The Judicial 
Committee may, after considesjng the nfatter of the said Summons, 
recommend to His Majesty the digmissal of the Appeal for fon- 
prosecution, or give such other directions therein as the justice of 
the case may require. ° j 


° 3% An Appellant whose Appeal has been dismissal for nop- 
prosecution may present a Petition to His Majesty in Coancil praying 


‘non-prosecu- that his Appeal may he restored. 


tion. 
° e 
` 


é 


° Appearance ty Res pondcni 

The Respondent may enter an Appearance at any tithe 
*SRween the arrival of the Record and the hearing of the Appeal, 
but ‘if he unduly delays entering an Appearance he shall bear, 
or be disallowed, the costs occasioned by such delay, unless the 

Judicial Gommittee otherwise direct 


39® The Respandent shall forthwith after entering an Appear- 
ance give notice thereof to the Appellant, if the latter has entered 
an Appearance. 

40. Where there are two or more Respondents, and only one, 
or some, of them enter an Appearance, the Appearance Form shall 
set out the names of the appearing Respondents.. 


e Xs. 
> £4 Gs 


41. Two or more Respondents may, at their own risk as to 
costs, enter separate appearances in the same Appeal. 


` 42. A Respondent who has not entered an Appearance shall 
not be entitled to receive any notices relating to the Appeal from 
the Regigfrar of the Privy Council, nor be allowed to lodge a Case 
in the Appeal. . 
43. Where a Respondent fails to enter an Appearance in an 
Appeal, the following Rules shail, subject to any special Order of 

the Jédicial Committee to the contrary, apply :— 
.(a) If the non-appearing Respondent was a Respondent at 
the time when the Appeal was admitted, whether by the 
N ’ Order of the Court appealed from or by an Order of His 
E Majesty in Council giving the Appellant special leave to 
7) a appeal, and it appears from the terms of the said Order, 
A or Order in Council, or otherwise {from the Record, or 
fyom a Certificate of the Registrar of the Court appealed 
e irom, that the said non-appearing Respondent has re- 
ceived notice, or was otherwise aware, of the Order of 
the Court appealed from admitting the Appeal, or of the 
Ordey of His Majesty in Council giving the Appellant 
èe special leave to appeal, and has also received nofice, or 
- was otherwise aware, of the dispatch of the record to 
Í England, the appeal may, if all other conditions of its 
being set down are satisfied, be set down er parte as 
against the said non-appearing, Respondent at any time 
e after the expiration of three months from the date of the 

° lodging of the Petifion of Appeal ; 
(6) if the non-appearing Respondent was made a Respondent 
by an Order of His Majesty in Council subsequently to 
~» . ° the admission of the Appeal, and it appears from ‘the 
ee or from a Supplemgntary Record, or from a 
} Certificate of the Registrar of thet Court appealed from, 
e 


Time within 
which 
Respondent 
thay appear. 


Notice of 
Appearance 
by Respon- 

dent. 
Form of 
Appearance 
where all the 
Respondents 
do not 
appear, 


Separate 
Appearances, 


Non-appear- 
ing Re- 
spondent not 
entitled to 
receive 
notices or 
lodge Case 


Procedure on 
non-appear- 
ance of 
Respondent. 


Respondent 
defending 
Appeal im 

forma pau- 

peris. 


Mode of 
addressing 
Petitions. 


Orders on 
Petitions 
which need 
not be 
drawn up. 


Form of 
Petition 
and nuniber 
of copies to 
be lodged. 


~ 


- meaning of Rule 6 at feast five copies, thereef shall be lod 
e @ e 
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d 
that the said non-appearing Respondent hay seceta 9 
notice, or was otherwise aware, ef any intended appricatigne 
al 


to bring him on the record as a Respondent, the App 
may, if all other conditions of its being set down dre 
satisfied, be set down ex parte as against the said non- 
appearing Respondent at any time after the expiration-of 
= three months from the date on which,he shall hav@ been 
served witha copy of His Majesty’s Order in Council 
bringing him on the Record as a Respondent; * 


Pwovided that where it is shown to the satisfaction of the Regts- 
trar of the Privy Council, by Affidavit or otherwise, either that an 
Appellant has madg every reasonable endeavour to serve a non- 
appearing Respondent with the notices mentioned in clause (a) and 
(4) respectively and has failed to effect such service, or that it is 
not the intention of the non-appearing Respondent to enter an 
Appearance to the Appeal, the Appeal may, without further Order in 
that behalf and at the risk of the Appellant, be proceeded with 
ex parte as against the said non-appearing Respondent. 


44. A Respondent who desires to defend an Appeal Sin forma 
pauperis may present a Petition tothateffectto His Majesty in Council, 
which Petition shall be accompanied by an Affidavit from the Peti- 
tioner stating that he is not worth 425 inthe world excepting his 
wearing apparel and his interest in the subject-matter of the Appeal. 


Petitions generally. 


45. All Petitions for orders or directions as to matters of 
practice or procedure arising after the lodging of the Petition of 
Appeal and not involving any change in the parties toean Appeal 
shall be addressed to the Judicial Committeé. All other petfions 
shall be addressed to His Majesty in Council, but a Petition which 
is properly addressed to His Majesty in Council may include, a$ 
incidental to the relief thereby sought, a prayer for orders qr direc- 
tions as to matters of practice or procedure. 


46. ~ Where an Order made by the Judicial Committee does not 
embody any special terms or include any special directions, ig shall 
not be? necessary to draw up such Order, unless the CSmmittee 
otherwise direct, but a Note thereof shall be made by the Registrar 
of the Privy Council. o 


47. All Petitions shal? consist of paragraphs numbered con 
secutively and shall be written, typewritten, or lithographed, on brief 
paper with quarter margin and endorsed with the name of the Court 


appealed from, the full title and Privy Counc} number of the Appeal, 


to which the Petition relates or the full title of the Petition (as the 

case may be), and the name and address of the London Agent (if 

any) ofthe Petitioner, but need not be signed, except as prowdtd 

by Rule 3. Unless the Petition is a Consent Petitioù within the 
ed. 

® = m 


p 


Ye 
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"a 48. Where a Petition is expected to be lodged, or has been 
Nodged, which does not relate to any pending Appeal of which 
Record has been fegistered in the Registry of the Privy 
Ceuficil, any person claiming a right to appear before the Judicial 
Committee on the hearing of such Petition may lodge a Caveat in 
the mattey thereof, and shall thereupon be entitled to receive from 
the Registrar of the Privy Council notice of the lodging of the 
Petition, if at the fime of the lodging of the Caveat such Petition 
has not yet been lodged, and, if and when the Petition has been 
lodged, to require the Petitioner to serve him witha copy of the 
Petition, and to furnish him, at his own expense, with copies $f any 
papers lodged by the Petitioner in gupport of his Petition. The 
Caveator shall forthwith after lodging his Caveat give notice thereof 
to the Petitioner, if the Petition has been lodged. 


49. Where a Petition is lodged in the matter of any pending 
Appeal of which the Record has been registered in the Registry 
of the Privy Council, the Petitioner shall serve any party who has 
entered an Appearance in the Appeal with a copy of such Petition, 
and the perty so served shall thereupon be entitled to require the 
Petitioner to furnish him, at his own expense, with copies of any 
papers lodged by the Petitioner in support of his Petition. 


50. A Petition not relating to any Appeal of which the Record 
has been registered in thè Registry of the Privy Council, and any 
other “Petition containing allegations of fact which cannot be verified 
by reference to the registered Record or any certificate or duly 
authenticated statement of the Court appealed from, shall be 
supported by Affidavit. Where the Petitioner prosecutes his Peti- 
tidn in person, the said Affidavit shall be sworn by the Petitioner 
hims€lf and shall state that, to the best of the deponent’s know- 
ledge, ipformation, and belief, the allegations contained in the 
Petition are érue. Where the Petitioner is represented by an Agent 
the said, Affidavit shall be sworn by such Agent and shall, besides 
stating that, to the best of the deponent’s knowledge, information, 
and belief, the allegations, contained in the Petition are true, show 
how the depongnt obtained his instructions and the information 
enabling @im to present the Petition. 1 j 


51. A Petition for an Order of Revivor or Substitution shall 
be accompanied by a certificare or duly authenticated statement 
from the Court appealed from showing e who, if the opinion of the 
said Court, is the proper? person t@ be substituted, or entered, on 
the*Record in place of, or in, addition to, a party who has died or 


‘undergone a change of status. 
© 


52 The Registrar of the Privy Council may refuse to receive 
a Petition on the grounds that it discloses no reasonable cause of 
appeal, or is frivolous, or contains scandalous matter, but the Peti- 
tioner may gappeal, by way of motion® from such refusal to the 
Judicial Committee, e : ° 


faveal 


Service of 
Petition. 


Verifying 
Petition by 
Affidavit. 


Petition for 
Order of 
Revivor or 
Substitution. 


Petition dis- 
closing no 
1easonable 
cause of 
appeal or 

containing” 
scandalous 

matter toe be 

fused, 


Setting down 
Petition. 


Times within 
which see 
down Peti- 

tions shall be 

heard. 


Notice to 
parties of 
day fixed for 
hearing Peti- 
tion. 


Procedure 
where Peti- 
tion is con- 
sented to or 

19 formal ‘ 


Withdrawal 
of Petition. 


Procedure 
where hear- 
ing of Petl- 
tion unduly 

delayed. 


$ ( 


think fit to%ive theredh. 
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53. As soon as a Petition and all necessary documentsare lodged 
the Petition shall thereupon be deemed to be set down. 


54. On each day appointed by the Judicial Committee fay 
hearing of Petitions the Registrar of the Privy Council shall, unless 
the Committee otherwise direct, put in the paper for hearing all 
such Petitions as have been set down Provided that, in the gbsence 
of special circumstances of urgency to be shown‘o the sati€faction 
of the said Registrar, no Petition, if opposed, shall be put in the 
paper for hearing before the expiration of ten clear days from the 
lodgigg thereof, unless the Opponent consents to the Petition being 
put in the paper on an earlier day. 


55. Subject tæ the provisions of the next following Rule, the 
Registrar of the Privy Council shall, as soon as the Judicial 
Committee have appointed a day for the hearing of a Petition, 
notify all parties concerned by Summons of the day so appointed. 


56. Where the prayer of a Petition is consented to in writing 
by the opposite party, or where a Petition is of a formal and non- 
contentious character, the Judicial Committee may, if Wey think 
fit, make their Report to His Majesty on such Petition, or make 
their Order thereon, as the case may be, without requiring the 
attendance of the parties in the Council Chamber, and the Registrar 
of the Privy Council shall not in any su¢h case issue the Summons 
provided for by the last preceding Rule, but shall with all con- 
venient speed after the Committee have made their Report or 
Order notify the parties that the Report or Order has been made 
and of the date and nature of such Report or Order. _°e 


57. A Petitioner who desires to withdfaw his Petitione shall 
give notice in writing to that effect to the Registrar of the Privy 
Council. Where the Petition is opposed, the Opponeng shail subject 
to any agreement between the parties to the contrary, be entitled to 
apply to the Judicial Committee for his costs, but where the Peti- 


4 


i? 


tion is unopposed, or where, in the case of an upposed Petition, — 


the parties *have come to an agreement*as to the costs of the Peti 
tion, tke Petition may, if the Judicial Committee think fig be dis- 
posed of in the same way mutalis mutandis as a Consent Petition 
under the provisions of the last-preceding Rule. 


58. Where a Petitioner unduly delays bringing a Petition toa 
hearing, the Registrar of the Privy Couhcil shall call upon him to 
explain the delay, and if no explanatipn is offered, or if the expan 
ation offered 1s, in the opinion of the said Registrar, insufficient, the’ 
said Registrar may, after notifying all parties interested by Summon? 
of his intention to do so, put, the Petition in‘the paper for hearing 
on the* next following day appointed by the Judicial Corflmittee {yr 
the hearing of Petitions fer such directions as the C ortnipteg ” may 


i ( 17 ) : 
e bd Pa 
v. ‘59. At the hearing of a Petition not more than one Counsel ony one 
a be admitted to be hgard on a side. eae ‘ 
e side in Peti- 
t ° Case. * tions. 


60. No party to an Appeal shall be entitled to be heard by the Lodging of 
Judiciap Committee unless he has previously lodged his Case in the Cae 
Appeal Provided that where a Respondent who has entered an - 
Appearance does not desire to lodge a Case in the Appeal, he may 
give the Registrar of the Privy Council notice in writing of his 
intention not to lodge any Case, while reserving his right to address 
the Judicial Committee on the question of costs. 


61. The Case may be printed cither abroad or in England, and Printing of 
shall, in either event, be printed in accordance with the Rules I to Case. 
III contained in Schedule A hereto, every tenth line thereof being 
numbered in the margin, and shall be signed by at Jeast one of the 
Counsel who attends at the hearing of the Appeal or by the party 
himself if he conducts his Appeal in person. 


62. Pach party shall lodge 30 prints of his Case. Number of 
‘ prints to be 


lodged. 
63. The Case ‘shall consist of paragraphs numbered consecu- Foun of 
tively and shall state, as concisely as possible, the circumstances out Case. 
of whiéh the Appeal arises, the contentions to be urged by the party 
lodging the same, and the reasons of appeal. References by page 
and line to the relevant portions of the Record as printed shall, as 
far as practicable, be printed in the margin, and care shall be taken 
to avoid, as far as possible, the reprinting in the Case of long ex- 
tracts from the Recofd. The Taxing Officer, in taxing the costs 
of the Appeal, shall, either of his own motion, or at the instance 
‘of the opposite party, inquire into any unnecessary prolixity in the 
Case, and shall disallow the costs occasioned thereby. ; 


64. Two or more Respondents may, at their own risk as to 


: Separate 
costs, lodge separate Cases gn the same Appeal. i Casca by 
e e two or more 
e F é , Respondente. 
65. Each party shall, after lodging his Case,.forthwith give — Notice of 
e notice thereof to the other party. lodement 
s eof Case. 


© 

66. Subject as hereinafter provided, the party who lodges his 
Casé first may, at any time after the expiration of three clear days 
from the day on which he has given the other party the notice 
prescribed by the last-preceding Rule, serve such other party, if the 
latter has not in the meantime lodged his Case, with a “ Case 
Notice,” réquirings him to lodge his Case within one month from tHe 
date of the service of the said Case Noticeeand informing him that, 
in defauitg of his so doing, the Appeal will ba set down for hearing ww. 


pe e. B . zi 


Case Notice.’ 


Setting down 
Appeal and 
exchanging 

Cases. 


Mode of 
binding 
Records, &c., 
for use of 
Judicial 
Committee. 


Time within 
which bound 
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down for 
ensuing 
Sitti ngses 
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e 
ex parte as against him, and if the other party fails to comply wih e 


the said Case Notice, the party who has lodged his Case may, a# 
any time after the expiration of the time Timited by the said Cf: 
Notice for the lodging of the Case, lodge*an Affidavit of Servce 
(which shall set out the terms of the said Case Notice), and the 
Appeal shall thereupon, if all other conditions of its being, set down 
are satisfied, be set down ex parte as against tha party in ¢lefault 
Provided that no Case Notice shall be served until after the comple- 
tion of the printing, or re-arrangement under Rule 12, of the Record, 
and also that nothing in this Rule contained shall preclude the 
party in default from lodging his Case, at his own risk as regards 
costs and otherwise, at any time up to the date of hearing. 


67. Subject to the provisions of Rule 43 and of the last-preced- 
ing Rule, an Appeal shall be set down fso facto as soon as the 
Cases on both sides are lodged, and the parties shall thereupon 
exchange Cases by handing one another, either at the Offices of one 
of the Agents or in the Registry of the Privy Council, ten copies 


of their respective Cases. 5 


Binding Records, &c. 


68. As soon as an Appeal is set down, the Appellant shall 
attend at the Registry of the Privy Countil and obtain ten copies 
of the Record and Cases to be bound for the use of the Padicial 
Committee at the hearing. The copies shall be bound in cloth or 
in half leather with paper sides, and six leaves of blank paper shali 
be inserted before the Appellant's Case. The front cover shallebear 
a printed, label stating the title and Privy Council nember of the 
Appeal, the contents of the volume, and the names and addresses 
of the London Agents. The several documents, indicated by incuts, 
shall be arranged in the following order: (1) Appellany’s Case ; (2)° 
Réspondent’s Case; (3) Record (if in more than one part, showing 
the separate parts by incuts, all parts being paged at the top of the 
page) ; (4) Supplemental Record (if any) ; and the short title and 
Privy Cound] number of the Appeal shaf also be shown on the back. 


69. The Appellant shall lodge the bound copies’ not less than 


four clear days before the commencement of the Sittings during 


which the Appeal is to be heard. 
s © 


© Bearing. ° 


70. The Registrar of the Privy ‘Council shall name a day oñ or 
before which Appeals must be set down if*they are to be enteref 
in the List of Business for the ensuing Sitfings. All Appeals set 
déwn on or before the day named shall, subject.to any’ directions 
from the Committee or fo any agreement between,the parties to 
the contrary, be entergd in such List of Business and ‘hall, subject 

a e 


) ° 
e 

è tðany diæctions from the Committee to the contrary, be heard in 

e order in which they gre set down. 
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Notice to 


‘gi. The Registrar of the Privy Council shali, subject to the POET 
provisions of Ruic 42, notify the parties to each Appeal by day fixed 
Summons, at the earliest possible date, of the day appointed by the E te 
Judicial "Committee for the hearing of the Appeal, and the parties coer 
shall Be in readin@ss to be heard on the day sô appointed. 

72. At the hearing of an Appeal not more than two Counsel Oa 
shall be’ admitted to be heard gka side heard on 
è a side in 
Appeals. 
73. In Admiralty Appeals the Judicial Committee may, if they Nautical 
think fit, require the attendance of two Nautical Assessors. APNESEONS: 
Judgmem. 
74, Where the Judicial Committee, after hearing an Appeal, Notice to 
e decide to reserve their Judgment thereon, the Registrar of the a een oa 
Privy Council shall in due course notify the parties by Summons delivery of 
Judgment. 


of the day appointed by the Committee for the delivery of the 
~ Judgment 


x 75. 


Costs. 
All Bills of Costs under 


Taxation of 


the Ordeis of the Judicial 


~ Committee on Appeals, ° Petitions, and other matters, shall be ee 
referred to the Registrar of the Privy Council, or such other person 
as the, Judicial Committee may appoint, for taxation, and all such 
taxations shall be regulated by the Schedule of Fees set forth in 
, ochtdule C. hereto. 
i 76. Tħe taxatione of costs in England shall be limited to costs What costs 
incurred in England. ee 


© TF, *The Registrar of the Privy Council shall, with all Order to tax. 


convenient speed after the Judicial Committee have given their 
-decision as to the costs of an Appeal, Petition, or other matter, 
issue to the party to whom costs have been awarded an Order to 
tax and a Notice specifyifg the day and hour appomted by him 
for taxftien. The party receiving such Order to tay and Notice 
shall, not less than 48 hours before the time appointed for taxation, 
lodge his Bill of Costs (together with all necessary vouchers for 
disbursements), and serve the opposite party with a copy of his 
Bill of Costs aad of the Orger to tax and Notice. 


#78 The Taxing Officer may,‘t he thinks fit, disallow to any 
party who fails to lodge his Bilf of Costs (together with all necessary 
souchers for disbursements) within the time prescribed by the 


Power of 
Taxing 
Officer where 
taxation 


last-preceding Rule, orewho in any way delays or impedes a taxation, delayed 
the charges to which such party woflld otherwise be entitled for pee ae 


party whose 


drawħg his Bill of Costs and attending the taxation. 
j a costs are to, 
\ abe taxed, 


ke oe ae 


A ppeal from 

decision of 
Taxing 
Officer. 


Amount of 


serted in His 
Majesty’s 
Order in 
Council, 


Taxation on 
the pauper 
scale, 


Security to 
be dealt with 
ag His Ma- 


jesty’s Order ' 


in Council 
determining 
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directs, 


Power of 
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Committee 
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: from com- 
pliance with 

Rules. 


Amendment 
of docu- 
ments. 
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79. Any party aggrieved bya taxation may appealefrom gee 
decision of the Taxing Officer to the Judicial Committée. Th 
Appeal shall be heard by way of motion,°and the party appealiyfe4 
shall give three clear days’ Notice of Motion*to the opposite y, 
and shal] also leave a copy of such Notice in the Registry of the 
Privy Council. 


8o. The amounteallowed by the Taxing Offier on the taxation 
shall, subject to any appeal from his taxation to the Judicial 
Committee and subject to any direction from the Commsttee to 
the gontrary, be inserted in His Majesty's Order in Council 
determining the Appeal or Petition. 


81. Where the Judicial "Committee directs costs to be taxed 
on the pauper scale, the Taxing Officer shall not allow any fees 
of Counsel, and shall only award to the Agents out-of-pocket 
expenses and a reasonable allowance to cover office expenses, such 
allowance to be taken at about three-eighths of the usual professional 
charges in ordinary Appeals. Such pauper scale shall apply to 
and include the application upon which leave to appeal in forma 
pauperis was granted. - 


82. Where the Appeliant has lodgêd security for the Res- 
pondent’s costs of an Appeal ın the Registry of the Privy Council, 
the Registrar of the Privy Council shall, deal with such security 
in accordance with the directions contained in His Majesty’s Order 
in Council determining the Appeal. i 


Miscellaneous. 


83 The Judicial Committee may, for sufficient cause shown, 
excuse the parties from compliance with any of the requiremerfts 
of these Rules, and may give such directions In matters of præetice 
and procedure as they shail consider just and expedient. Appli- 
cations to be excused from compliance with the reqwirements of 
any of these Rules shall b: addressed in the first instance to the 
Registrar of the Privy Council, who shall take the instructions of 
the Committee thereon and communicate the same to the parties. 
If, in the optnion of the said Registrar, it is dgsirable that the 
application should be dealt with by the Committee ip open Court, 
he may direct the party applying to lodge in the Registry of the 
Privy Council, and to serve the opposite party with, a Notice of 
Motion returnable hefore the Committee. 


84. Any document lodged in connection with añ Appeal, Peti- 
tion, or other matter pending before His Majesty in Council or the 
Judiciai Committee, may be amended by leave of the Registrar*of 
the Privy Council, but if the said Registrar is of opinion that an® 
application for leave to amend should be déalt with by the Com- 
mittee in open Court, he may direct the party applying f lodge,in 
the Registry of the Privy Council, and to serve the opposite party 
with, a Notice of Motign returnable before the Committe. 


° Part I. 
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e n85. Affidavits relating to any Appeal, Petition, or other matter 
nding before His ‘Majesty in Council or the Judicial Committee 
ay be sworn before the ‘Registrar of the Privy Council. 


86. Where a party to an Appeal, Petition, or other matter 
pending before Hys Majesty in Council changes his Agent, such 
party, or the new Agent, shall forthwith give the Registrar of the 
Privy Council and the outgoing Agent notice in writing of the 
change, and shall amend the Appearance accordingly. Until such 
notices are given the former Agent shall be considered the Agent 
of the party unt] the final conclusiop of the Appeal, Petition, or 
other matter. ° 


87. Subject to the provisions of any Statute or of any Statutory 
Rule or Order to the contrary, these Rules shall apply to all matters 
e falling within the Appellate Jurisdiction of His Majesty in Council. 


88. hese Rules may be cited as the Judicial Committee Rules, 
1925, and they shall come into operation on the 1st day of January, 
1926. 


Schedule A. 
s Rules as to Printing. 
@ 
I. All Records and other proceedings in Appeals or other matters pending 


before “His Majesty in Council or tke Judicial Committee which are required by. 


the above Rules to be printed shall be printed in the form known as Demy Quarto. 


“UL, The size of the paper used shall be such that the sheet, when folded and 
trimmed, will be 11 inches in height and 84 inches in width. 
e 


* III. The type to be used in the text shall be Pica type, but Long Primer shall 

be used in printing accounts, tabular matter, and notes. The number of lines in 
each page of Pica type shall bee 47 or thereabouts, and every tenth line shall ba 
numbered in the margin. 


° 
IV, Records ghall be arranged in two parts in the same volurke, where practi- 
cable, wis :— 


The pleadings and proceedings, the transcript of the evidence of the 
witnesses, the Judgments, Decrees, &c., of the Cgurts belew, down to the Order 
admitting the Appeal. m 


Pert II, The exhibits and documents. 


¥. The Index to Part I shall be in chronological order, and shall be placed at 
fhe beginning of the volume. ® 


The Index to Part II shall follow the 
placed immedPately aftgr the Index to Part I. 


oxder of the exhibit mark, and shall be 


VI. Part I°shall be arranged strictly in chronplogical order, ¢. z., in the same 


N order as the indfx. A $ 
ha 
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application 
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citation and 
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operation 
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e 
Part JI shall be arranged in the most convenient way for the use of the Ju Ri e 
Committee, as the circumstances of the case require. The documents sha 
printed as far as suitable in chronological order, miyjing Plaintiff’s and Defendawy 
documents together when necessary. Each document shall show its exhibit. mark 
and whether it is a Plaintiff’s or Defendant’s document® (unless this is cleat {om 
the exhibit mark) and in all cases documents relating to the same matter, such as 


(a) a series of correspondence, ot : 


° 
(6) proceedings in a suit other than the one under appeal, o 


shall be kept together. The order in the Record of the documents in Part II will 
probably be different from the order of the Index, and the proper pageenumber of 
each document shall be inserted in the printed Index. 


e 
The parties will be responsible for arranging the Record in proper order for 
the Judicial Committee, acd in difficylt cases Counsel may be asked to settle it. 


VII. The documents’ in Pait I shall be numbered consecutively. 
the documents in Part II snall not be numbered, apart from the exhibit mark, 


VIII. Each document shall have a heading which shall consist of the number 
or exhibit mark and the description of the document in the Index, without the 


date. 
IX. Each document shall have a marginal note which shall be repeated on each 
page over which the document extends, vs. : — e 
Part 1. ` 


a) Wnere the case ha» been before more than one Court, the short name 
of the Court shall first appear. Where the case has been before only one Court, 
the name of tne Court need not appear. å 


6) The marginal note of the document shall then apear consisting of’ the 
number and the description of the document in the Index, with the date, axcept in 


the case of oral evidence. 


e 
c) In the case of oral evidence,  Plaintiff’s evidence’ or “ Defendapt’s è 
evidence ” shall appear beneath the name of the Court, and then the® marginal note 


consisting of the number in the Index and the witness’s name, with “ examirfition,’’ 
 orgss-examination,” or “* 1e-exaniination,’’.as the case may be. g 
a] e š 
° Part LI. ° 


The word “ Exhibits ” shall first appear. 


The margina note of the exhibit shall then ®appear consisting of the exhibit 
mark and the a uf the document in the Index, with the date. e 
© 


X. The parties shall agree to the omission of formal and irrelevant documents, 
but the description of the document may appear (both in the Index and in the 
Record) if desired, with the words “ not printed ” against it. 

i e 

A long series of documents, such as accounts,grent rolls, inventories, &c., shal! 

not be printed in full, unless Counsel so advise, but the parties shall agree to 
e 


short extracts being printed as specimens. 
e 

XI. In cases where maps sent from abroad arg of, an inconvenient’ size Of 
unsuitable in character, the Appellant shall, in agreement with the Respondent, 
prepare in England, from the materials sent from abroad, maps drawn properly to 
Pat an@ of reasonable size, showing, as far as possible, the claimm of the res- 
pective parties, in different eral ° . os 

`i 
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@ Ae e Schedule B. 
‘\ Countries and places referred to in Rules 22, 29 and 34. 


* Austrajia. 
British Honduras. 
British North Borneo. 
x Brunei. 
n Ceylon. 
e Ghina. 
Eastein African Dependencies. 
Falkland Islands. 
. Federated Malay States. 
Fiji. 
Hong Kong. 
India. 
Mauritius. e 
New Zealand. = 
Persia. 
Seychelles. 
Somaliland Piotectorate. 
Straits Settlements. 


ET, 


Schedule C. 
& 


ê I. 


FEES ALLOWED TO AGENTS CONDUCTING APPEALS OR OTHER MATTERS 
BEFORE THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL, 


b (334 per cent. 1s added to these fees.) 

Retainêr fee .. oe ee ar aie oe 

: Drawing Appearance or Caveat i 

° Pering printed Record, for every printed ‘sheet, of 8. pages 

~ © Parusing writen Record, for every 25 folios .. . T 
Drawipg Index ià .. per folio 
Drawite Marginal Notes and Headings .. per folio 
Attending at the Registry to examine proof print of Record 
° with he certified Record ets a .. per day 


per half-day 
jrrecting et print of Record, pii sheet of 8 pages : 


= ”  Foreign*or Indian cases 

Other cases is sii 

-7 Instruction for Petition or r Motign, or to Oppose oe 
Instructions for Petition of Appeal .. és es ji 
Instrucifong for Case a si d i 
Drawing Petitions Motion, Case or Affidavit a »» per folio 
Copying Petition, Motion, Case or Affidavit n .. per folio 

Correcting proof "of Case, pei sheet of 8 pages 

2 Foreign or Indian cases ; a bi 

Other cases és .@ s 
Drawing and fair topy Case Notke .. oe we oe ex 
Perysing Petition, Motion, or Affidavit Or a .. per folio 
Perusing Petition of Appeal o. ice ae ete 

Pefusing Case, per printed sheet of 8 pages .. a 
elnstructions for and preparing Retainer to Counsel = 
Instructions to Counsel to, argue an Appeal bie P oF 
Instructions to Counsel to.argue a Petition or Motion oe 
Instructions®o printer si ja oe ba T 


Ætfemding Consultation .. 
) Attending at tte Council Chamber for the Aine of a Petition 


i | s e, e 
or Motio w n a 


te 


000 HO 0 
= 


= tad 


oOoOrFrOOO Fr 


=aOOnH OK ROO O m 


Lam 


Lan 


œo AoOoMoor A 


nmnaoood nd 


mo oooo0o0o0o0nd0ag 0 nod 
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è 
o £ iati ° 

Attending at the Council Chamber all day on an ARREA not called on . 2 6 A 
Attending the hearing of an Appeal .. we per day 3 6 
Attending a Judgment .. ack ire e` si Ie? 8 
Approving draft Order .. a7 sé gi E O 10% o 
Attendances generally r es gi 010 O 
Attendances on Counsel where fee is 30 guineas or over E I oo 
Drawing Bill of Costs T oe ve .. perfollo® p 1. 0 
Copying Bill of Costs ia we .. @ per folo æ o 6 
Attending Taxation of Costs of an Appeal i we i 220 
Attending Taxation of Costs of a Petition or Motion i I I O 
Sessions Fee for each year or yi of a year from the date of e 

Ha (in Appeals only) . ai 2 s 330 
Letters? &c, (in Petitions) 0 si os I Io 
Letters, &c. (in Appeals} for 1st year pi fi E3 2 2 0 

For each following year s, os xa ‘ I I O 

e 
II. i 
Council Office Fees. 
£s d. 

Entering Appearance ce és a as ee Too. 
Amending Appearance O IO oO 


Examining proof print of Record with the certified record at 


the Registry (chargeable to Appellant only) .. per day 200 
per half-day I O Ọ 

Lodging Petition of Appeal oe. 0 ` ai 30 o 
Lodging Petition for special leave to appeal ea fe T 200 
Lodging any other Petition or Motion ae nee en tT O oO 
Lodging Case or Notice under Rule 60 or T 2000 
Setting down Appeal (chargeable to Appellant only? é o o 
Setting down Petition for special leave to PPRA: (chargeable to : 

Petitioner only) me pâ 200 
Setting down any other Petition (chargeable to Petitioner only) Loo 
Summons . ar aX ae ws I O o 
Committee Report on Petition ais T gi A 2 £ ° 
Committee Report on Appeal Ta 3 0 O0 , 
Original Order of His Majesty in Council determining an Appeal @. 5 oo°o 
Any other original Order of His Majesty i in Council : es poo 
Plain copy of an Order of His Majesty in Council ea 7 o 5 o 
Original Order of the Judicial Committee T n e? 0 CO 
Plain copy of Committee Order a it wi è.. o § O 
Lodging Affidavit si ha is O IO O 
Certificate delivered to parties a, si æ ®O10 0) 
Lodging Caveat si oe ka ; ea 1 oO o) 
Subpæna to witnesses .. A os T . O IO Oo 


‘Taxing Fee 6d. for each pound allowed, ora fachon thereof, pp to £ 300, and one 
pe? cent. Rone that sum, calculated at the rate of 53. for aay “fac ora 
portion thereof 
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Ti U, P PUBLIC GAMBLING (AMENDMENT) ACT, NO I OF 1925. 
" e 
[Received the Gor emor-General’s assent on 3ist January, 1925. | 


gn Act further to amend the Public Gambling Act, 1867, - 
in its application lo the United Provinces. 


WHEREAS it is expedient further to amend the Public Gambling 


Act, 1867, in its application to the United Provinces; It is hereby 
enacted as follows :— 


1, (1) This Act may be called the United Provinces Public 
Short title and extent Gambling (Amendment) Act, 1925. 


(2) It extends to all the territories for the time being adminis- 
tered by the Local Government of the United Provinces. 


>” Fo: the definition of the phrase ‘common gaming house’ 

. in section I of the Public Gambling Act, 1867, 

Amendment of section as amended by the United Provinces Public 
1 of Act II of 1867 


Gambling (Amendment) Act, 1917, the 
. faglowing shal] be substituted, namely,— 


, Common gaming house means— 


(1) in the case of gaming on the digits of the sale price of 
any commodity, for example opium or cotton, or on the 

a digits ef papers or bales manipulated from within jars or 
other receptacles, or on the occurrence or non-occurrence 

. of any natural event, for example, rainfall or the quantity 


of rainfall, any house, room, tent, walled enclosuge, space, 
vehicle, vessel or any place whatsoever in which instru- 
ments of gaming are kept or used for such gaming ; 


E (2) in the case*of any other form of gaming, any house, room, 
, tent, walled enclosure, space, vehicle, pessel ,or any place 
whatsoever in which any instruments bf gaming are kept 
or used for the profit or gain of the person owning, 
occupying, using or keeping such house, room, tent, 

© enclosure space, vehicle? vessel“or place whether by way 
of charge for the ust of sich house, room, tent, enclosure, 


space, vchicl@, vessel, place or instrument, or otherwise 
howsoever. 
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e,. THE UNITED, PROVINCES OPIUM SMOKING ACT 
(No. II OF 1925).* 
_[Recgived the Governor-General’s assent on 4th May, 1925. | 
An ace to provide for the control of the practice of opium smoking. 


WHEREAS it is expedient to control the practice of opium 
smoking and to prevent the assembling of persons for the purpose 
of such practice; and whereas the previous sanction of the GovVernor 
General to the passing of this Act, as required by section 80A, 
sub-section (3) of the Government of India Actes has been obtained; 
It is hereby enacted as follows:— 


1. (r) This Act may be called the United Provinces Opium 
Short title and extent. Smoking Act, 1925. 


(2) It extends to the whole of the United Provinces. 
2. Inwhis Act, unless there is anything repugnant in the subject 
oie or cogtext,— 
Definitions. 


(a) “ Opium” means chandu, madak and every other prepara- 


tion or admixture of opium which may be used for 
° smoking ; 


(® “Place” includes a building, house, shop, booth, tent, 
E vessel, raft and vehicle, and any part thereof. 


* 3. Aneassembly of two or more persons is designated an opium 

. smoking assembly if the common object of the 
Opinm smoking 

assembly. e persons composing that assembly is to smoke 

° opium or to prepare opium for smoking purpgses. 


o Explanation —An assembly which was not an opium smoking 
assembly when it assembled may subsequently become such an 
poses ° 


4. ° Whoeyer bzing aware of facts which render a assentbly an 

opium smoking assembly intentionally joins that 

ee assembly, or continues therein, is said to be a 
- member of that assembly. . 


5. The presence of any opium and of any pipes or apparatus 
E maised for the smoking of opium and of any apparatus 
ey presence of opium used in the preparation of opium in any place 
%nd opium smoking where two or more person: are assembled shall 
si tad be held sufficiegt to raise a presumption that 
sueh, persóns haye assembled at such place for the purpose of smok- 
ing opium ov of preparing opium for smoking purposes. 
+ | Publighed in the Goverpment Gazette, dated AllaMabad, May 18, 1925.] 


and 7 Geo. 
V.c. 373 9 
and to Geo. 


V., C. IOL. 


amm 
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6. Whoever is a member of an opium E assepbly” shat 


Penalty for being be punished with simple imprisonment for PA 
v 


member ,of opium term which may extefid to two months, or wi 
smoking assembly. fine which may extend to two hundred rupees, 
or with both. 


7. Whoever opens, keeps or uses any place or permits any 
Pesala EENE E place to be opened, kept or wsed for te pur- 
keeping or having poses of an opium smoking assembly, cr has 
charge of place used the care or management of, or in any way 
fone ene essists in conducting the business of, any place 
used “or kept for the purposes aforesaid shall be punished with 
imprisonment of either description for a term which may extend to 


six months, or with fine which may extend to one thousand rupees, 


or with both. 


8. Whoever, having been previously convicted of an offence 
Enhancement of Under section 6 or 7 is again convicted of an 
punishment on second offence under this Act, shall be liable to twice 
conviction. the punishment which might be imposed on a 
first conviction under this Act. ° 


ọ. Ifa magistrate of the first class upon information received 
and after such inquiry (if any) as he considers 
necessary has reason to believe that any place 
is used for the purposes of an opium smoking 
assembly, he may issue a warrant to an officer of ae Viele 
department not below the rank of an inspector, authorizing him— 


(a) to enter such place by day or night with any persons whose 
assistance such officer may consider necessary ; 


Search warrants and 
power to search. 


(6) to search all parts of such place in Which such officar has 
reason to believe that any opium or any apparatus for the 


preparation of opium or for opium smoking, is @oncealed ` 


i and all or any persons whom he may find in such place ; 


(c) to arrest any person found in such place whom he has reason® 


to believe to be guilty of an offence under this Act; 


(a) to sdize all opium and apparatus for opium smoking, or for 
thè preparation of opium which may be foufid in such 
place. 


10, The provisions of the: Code of Criminal Procedure, 1898, 
Appllediien: “Oe ke *as am@nded, shall apply to the execution of 


Code of Criminal Pro- Warrants juiced and “searches mage under Sec- 


cedure, 1898, to war- tion 9 ý 
rants and searches. e 


e z © 
11. Whenever any officer makes any arrest or seizure under 


Report to be made this Act, ,he shall, within forty-eight. hours next 
in case “of arrest or after such arrest or seizure, make a tul] report 
seizure. of all articulars thereof to his immediate official 


— a afid every pgrson ier = nye seized Shall OS for- 
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e 


e 
Ae włthout delay to the officer by whom the warrant was issued, 
gv to the nearest police sfation. 


S92. When any person arrested under this Act is prepared to 
ee furnish bail he shall be released on bail, or at 
PRE es the discretion of the officer making the arrest, 


on’ his own bond. 


13. every officer of the Police and Land Revenue departments, 
every village headman and every village chauki- 
dar shall be bound to give reasonabie aid to 
any Excise officer in carrying out the profisions 
of this Act upon notice given and request made. 


Aid tò Excise 
officers. 


14. On the conviction of any person for arf offence under this 

Confiscation and Act the Court may order that any opium or 

destruction of opium any instrument or apparatus in respect of, or by 

Sree EMER) means of which such offence has been committed 

e or any receptacle, package or covering in which such opium, instru- 

ment, or apparatus was found and any other contents of such 
receptacle, package or covering shall be confiscated or destroyed. 


t5 No magistrate pther than a magistrate of the first class 
Offences to be shall try any offence punishable under this 
triable by first class Act 
magistrate only. ° 
~16 No magistrate shall take cognizance of an offence 
punishable under section 6 or section 7 except 
Cogrizance of of- ; 
fences, on the complaint or report of the collector or an 
» ° officer of the Excise department not below the 
rank of an excise inspector. 


1%. No suit shall lie in any civil court against the Secretary 

of State fur India in Council or any coilector 

or officer of the Excise department for damages 

, for anyeact in good faith done or ordered to be done in -pursuance 
of this Act. 


18. No civil court shall try any suit against the Secretary of 
State for India in Council or anf collector or 
officer of the Excise departmen# in 1espect of 
anything done or alleged to have been done in 
e° pursuance of this Act and, except with the previous sanction of the 
Local Government, no magistrate shall take cogfiizance of any charge 
made againstany person under this Act, unless the suit or prosecution 
is jnstituted within six months efter the date of the act complained of. 


e 19. (a) Whenever two or more persons are prosecuted for any 
offence under this Act, the magistrate may, if, 

Tender of pardonto fór reasons to bee recorded by him, he thinks, fit, 
EA mre tender to any accused a pardon on condition of 
š his making.a full andtrue disclosure of all facts 


Ba, CONSER with the offemce. a \ i 


* Bar of c&rtaingsuits. 


e + 
~ Limitati of guits 
and prosecution. 


~ 
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(6) Such accused person will become a competent witness L 


the case and will not be liable to punishment so long as the pardo 
remains irt force. .? 


20. (1) The Local Government may make rules to carry out 
Power to make rules. the objects of this Act. 


(2) In particular and without prejudice to the,generality got the 
foregoing power such rules may— 


(a) reguiate the disposal of things confiscated maider this Act; 


42) prescribe and regulate the payment of rewards out of 
fines imposed under this Act. 





THE U. P. LEGISLATIVE COUNCIL SALARY OF PRESIDENT ACT 
(No. III oF 1925) .* 
| Received the Governor-General's assent on 4th May, 192 5. | 


An Act to provide for the salary of the President elected by the 
Legislative Council of the Governor of ‘the United Provinces of 
Agra and Oudh. 

WHEREAS provision has been made ein section 72 C (5) of the 
Government of India Act for the determination of the salary 8f the 
elected President of the Governor’s Legislative Council by Act of 
the local Legislature ; 


It is hereby enacted as follows :— ° 


I. (1) This Act may be called the Uniteg Provincés Legisfa- 
Title. tive Council Salary of President Act, 1925. 


(2) It shall come into force on the first election of. a President 
Confimencement. of the United Provinces Legislative Council. 


2. There shall be paid to the President elected by the Legisla- » 


Salary of elected tive Council of the Governor of the United Pro- 
President. vinces of Agra and Otidh a salary of rupees two 
bd e 


thousartl per eres s 


{ : ° 
THE OUDH COURTS,ACT (NO IV OF 1925) .¥ . 
[Received the Governor-General’ assent on 4th May, 1925.] . 


An Act to amend and consolidate the daw relating to the ° 


Courts in Oudh. e 


e WHEREAS it is expedient to amend and consolidate the law 
relating to the Courts in Qudh ; and whereas the Govemor-Geheral 
has given his previous fanction to the passing of this Acg as required 
got [Published _ in the Government Gazetig, dftgd Allahabad, May 16, 2929] 


° a . ğ - 


N pe 
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Oe ° 
Y sub-section (3) of section 80 A of the Government of India Act; : 
à is hereby enacted as follows :— 


| ae e CHAPTER I. . 
PRELIMINARY. 
.t. , (4) This Act may be called the Oudh Courts Act, 1925. 
(2)° It extend? te Oudh. Short title, 
(3) it shall come into force on such date as the Governor- Ce 
General in Council may, by notification in the Gasette of India, ment, 
direct. e 
2. In this Act, unless there is, something repugnant in the 
subject or context,— š Definitions. 
(i) “Senior Judge” means the Judge for the time being entitled 
to the first place in rank and precedence. 
e Gi) “ Value ” used with reference to a suit, proceeding or appeal 
means the amount or value of the subject-matter of the 
suit, proceeding or appeal. 
© 
CHAPTER II. 
, 9 THE CHIEF COURT. 
On and from the commencement of this Act there shall be Establish- 


ment of 


3 
3 established for Oudh a Chief Court- hereinafter referred to as the Chief Courl. 


ce | Chief Court. 
° (1) The Chief Court shall consist of a Chief Judge and _ Constitu- 
four® or more Judges, who shall be appointed by the Governor- oi 


General in Council, and shall hold office during his pleasure: 


Provided? that no act done and no dectee or order passed by, the 
. Chief fudge or by a Judge or Bench of Judges of the Court shall 
be illegal merely by reason of the fact that at the time when the 
act was done or the decreg or order passed a vacancy existed in the 

office eof the Chief Judge or any of the Judges of the Qourt 
(2) The Judges, including the Chief Judge, shal¥ be appointed 

from the following classes :— 
(a) Barristers, Advocates and Vakils of a High or Chief Court, 
ineluding thee former Judi&ial Commissioner’s Court in 
e @udh of not less than tem yeafs’ standing ; at least two. 


° 6) Members of the Indian Civil Service of not less than ten 
° years’ standing and having for at least three years served 
as, or exefcised the powers of, a District Judge ; at least 
ee, j TWO. è . ‘ e 
(c) Members of the United Provinaes Civil Service who have 
r held judicigl office not inferior gto that of @ Subordinate weg r 


Temporary 
charge of the 
office of Chief 
Judge and 
other Judge. 


Kank and 
precedence of 
Chief Judge 
and Judges of 
Chief Court, 


Original civil 
jurisdiction, 


Act V of 
1908, 


Civil appel- 
late jurisdic- 
tion, 


Criminal 
jrisdictig n. 
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© 
Judge or a Judge of a Small Cause Court fow a perlogy 
° 


of not less than five years ; at least one : 
e 


Provided that if one of the Judges, yho is a member ef*the 
Indian Civil Service, has been promoted from the United Provinces 
Civil Service, it shall not be necessary to appoint any other Judge 


from the United Provinces Civil Service. 
(d 


® 

5. (1) The Local Government shall, during any «vacancy in 
the office of Chief Judge and during any absence of the Chief Judge, 
appoint one of the other Judges of the Chief Court to perform the 
dutiés of the Chief Judge until a new Chief Judge has been appoint- 
ed by the Governor General in Council and has entered upon the 
discharge of the “duties of his office or until the Chief Judge has 
returned from such absence, as the case may be. 


(2) On the occurrence of a vacancy in the office of any other 


Judge of the Chief Couit and during any absence of any such Judge , 


or on the appointment of any such Judge to act as Chief Judge the 
Local Government may appoint a person, with such qualifications as 
are required by section 4, to act as a Judge of the Court® and the 
person so appointed may sit and perform the duties of a Judge of 
the Court until some person has been appointed by the Governor- 
General in Council to the office of Judge of the Court and has 
entered on the discharge of the duties of the office or uẹtil the 
absent Judge has returned from his absence or until the L&cal 
Government cancels the appointment of the acting Judge. ° 


6. (1) The Chief Judge, whether permanent or officiating, shall 


have rank and precedence before the other Judges ef the Chtef ° 


Court. ° 


(2) Save as aforesaid, the Judges of the Chief Court shall have 
rank and precedence according to the priority of their Appointments 
as such Judges : a `. 

Provided that a Judge permanently appointed shall haye rank 
and precedence before an officiating Judge. 

7. e The Çhief Court shall have jurisdiction to hear aad® dete 
mine any suit or original proceeding of which the value is not lebs 
than five lakhs of rupees and notwithstanding anything contained in 
section 15 of the Code of Civil Procedure, 1908, every such suit 
or proceeding shall be instifuted in the Chief Court: » 

Provided that nothing in this” section shall affect the provisiéns 
of section 24 of the Code of Civil Procedure, 1908. , 

8. The Chief Court. shall be deemed for the purposes of all? 
enactments for the time being in force to be the highest Civil 


Coùrt of appeal and revision. s -°° 
9 The Chief Court®shall be the highest Court, of Criminal 

appeal and revision 46 . ° e . 

© á e e PE j 
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e. 16. Except as otherwise provided by this Act or by any other 

tment for the time being in force and subject to any rules made 
@ħder this Act, the jurisdiction of the Chief Court may be exercised 
by heingle Judge of the Court : 


Piovided that, except in the exercise of original civil jurisdiction, 
a single Judge of the Chief Court shall not be competent to hear 


and deaide a case,ewhether of a civil or of a criminal nature, which. 


cannot orginarily be heard by a single Judge of the High Court of 
Judicatiu%e at Allahabad. 


11 (xr) The Chief Court may make rules to provide in ®such 
manner, as it may think fit, for the exercise of any of 1ts powers by 
a Bench of two or more Judges of the Courtpand declaring what 
number of Judges, not being less’ than three, shall constitute a full 
Bench of the court. 


(2) Subject to the provisions of sub-section (1) the senior Judge 
of the Chief Court may determine which Judge in each case or class 
of cases shall sit alone and which Judges shall constitute any Bench. 


12, (1) Except as otherwise provided by any enactment for 
the time being ın force, arf appeal from any original decree or from 
any order against which an appeal is permitted by any law for the 
time being in force, made by a single Judge of the Chief Court, 
shall we to a Bench consisting of two other Judges of the Chief 
Court. 


(2) Except as otherwise provided by any enactment for the 
time being in force, an appeal from any appellate decree made by a 
sirtzle Judge of the Chief Court shall lie to a Bench consisting of 
two Sther Judges ot’ the Chief Court, if the Judge who made the 
decree declares that the case is a fit one for appeal. 


13. Except as otherwise provided by section 98 of the Code of 
Civil PrScedure, 1908, or any other enactment for the time being in 
force— 


(i) where there is a difference of opinion among the Judges 
e composing any Bench of the Chief Court the dé@cision 
shall be in accordance with the opinion of the majority of 

those Judges ; 


(ii) if there,is no such majority then—® 
e (a) if the Bench is a full Bench, the decision shall be in 
. accordance with the opinion of the senior Judge ; 


(4) in other cases the Bench before which the difference has 
arisen shall either refer the question to a full Bench 


c., ” and dispose of the case in accordance with the decision 
*-of the full Bench or refer the whole case for decision 
å é to a full Bench. ` ° 


Exercise of 
jurisdiction 
by Judges of 
Chief Court. 


Constitution 

of division 
and full 
Benches. 


Appeals 
from original 
civil jurisdic- 

tion of 
Chief Court. 


Appeals from 
appellate civil 
Jurisdiction 
of a single 
Judge. 


Rule of deci- 
sion when 
Judges differ. 


Power tq te- 
fer question 
to a full 
Bench or 
Bench. 


Review in 


certain crimi- 


nal cases. 


Procedure in 

exercise of 

civil jurisdic- 
tion. 


Act V of 
1908, 


Ministerial 
officers. 
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14. (1) Any single Judge of the Chief Court and any Bemth 
of the Judges of the Chief Court, not being a full Bench, may | 
any case refer for the decision of a full Bench any question of ldw 
or custom having the force of law, or ofthe construction ¢@f“any 
document, or of the admissibility of any ‘evidence, arising before the 
Judge or Bench and shall dispuse of the case in accordance with the 
decision of the full Bench. aa 


(2) Any Judge of the Chief Court may, if the thinks fit, refer 
any appeal or application coming before him for hearing as ea single 
Judge to a Bench of two Judges for decision. 


rs, When in any case any such question as is referred to in 
sub-section (1) of sectione 14 has been decided by a Judge of the 
Chief Court exercising original criminal jurisdiction, and no reference 
has been made under the provisions of that sub-section or of section 
434 of the Code of Criminal Procedure, 1898, the Chief-Court may, 
on it being certified by the Government Advocate that in his opinion 
the decision should be furthe: considered, review the case or such 
part of ıt as may be necessary, and finally determine the question and 
may thereupon alter the judgment, order or sentencegpassed by 
the Judge, and pass such judgment, order, or sentence, as it thinks 
right. 

16. (r) The Chief Court may make rules regulating the man- 
ner in which evidence shall be taken and judgments, decrees, and 
orders recorded in proceedings in the Court in the exercise of its 
civil jurisdiction. ° 

(2) The following provisions of the Code of Civil Procedure, 
1908, shall not apply to the Chief Court in the exercise of its 
oidinary or extraordinary original civil jurisdig¢tion, namely,— 


(a) r. 3 of O. X. 


(6) rr. 5, 6, 7, 8, 9, IIL, 13, 14,15, and 16 (so fag as ft relatés 
to the manner of taking evidence) of O. XVII]. 


(c) rr. I, 3, 4, and 5 of O. XX. ° 


of O. XXXIII (so far as ig relates to the making of 
; a memorandum). ° e 

(3) r. 3% 0f O. XLI of the said Code shall nôt apply to the 
Chief Court in the exercise of its appellate jurisdiction. 

17. (1) The Chief Court may appoint a Registrar, a Deputy 
Registrar, and such other ministerial efficers as may be necessary 
for the administration of justfe by the Court and fer the exencise 
and performance of the powers corfferred and duties imposed om it 
by this Act or by any other enactment for the time being in force. e 

(2) The appointment of the Registrat shall be subject to the 
safction of the Local Government. P 


(3) 


(d) r. í 


The officers app@inted under this section shalleéxercise such 


powers and“lischarge guch duties as the Chief Court may direct. 
r e Sd . 9 
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A (4) „Any such officer may be suspended, removed or dismissed 


eu his office by ordey of the Chief Court: provided that the 
cgigtrar shall not be removed or dismissed without” previous 
saitclion of the Local Government. 


I 8. (1) The general superintendence and control over all other 
Civil Goufts shall be vested in, and all such Courts shall be sub- 
ordinat® to, the Cfiiaf Court. 


. (2).-2 The Chief Judge of the Chief Court or a Judge of the 
Chief Court appointed by him shall from time to time visit and 
inspect the proceedings of the Court subordinate to the Chief Court 
and shall give such directions in matters not provided for by law 
as may be necessary to secure the due administration of justice. 


19. (1) The Chief Court shall keep such registers, books, and 
accounts as may be necessary for the transaction of the business of 
the Court and shall submit to the Local Government such of those 
registers, books, and accounts, and such statements of the work 
done in the Court as may be required by the said Government. 


(2) he Chief Court shall also comply with such requisition as 
may be made by the Governor-General in Council, or by the Local 
Government, for certified copies of or extracts from the records of 
the Chief Court and the Courts subordinate thereto. 


20." (1) The Chief Court may, with the sanction of the Local 
Government and after previous publication, make rules— 


(a) providing for the translation of any papers filed in the 
Chief Court and the copying or printing of any such 
i apers or franslations and requiring from the persons 
* at whose instance or on whose behalf they are filed 

, payment of the expenses thereby incurred, 


(0) declaring what persons shall be permitted to practis@ as 


° petition-writers in the Courts of Oudh, and regulating the 


conduct or business by persons so practising, 


e 
(c) edetermining in what cascs persons practising ingfthose Courts 
° shalt be permitted to address the Court in Gnglish? 
(d) prescribing thé forms for seals to be used by those Courts, 


(e) regulating the procedure in cases where any person is 
entitled to inspect the recotds of any such Court or 

À obtuin a copy of the safe, and prescribing the fees pay- 

° able by such person® for searches, inspections, and copies, 

” (f) prescribing the travelling and other expenses to be allowed 


to witnesses in civil cases, and the fees to be allowed to 
e.. commissioners appointed by such Courts, = s 
(g) conferring such powers and imposing such duties of a 
ə ĉnomjudicial oP quasigudicial natures it-think$ fit on the 
a e 
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ministerial officers of the Chief Court and of the Courts 8° 


subordinate to it and regulating the mode in whick 


"powers so conferred and duties so imposed shaJlebe 
exercised and performed, : 


(A) prescribing forms to be used in the Courts subordinate to 
it for such proceedings, books, entries, statistias, and 
accounts as it thinks necessary, e. °” ” 

(i) providing for the inspection of the Courts subordfnate to it 
and the supervision of the work thereof, and 

(7) regulating all such matters as it may think fit with a view 
to promote the efficiency of the judicial and ministerial 
officers of the Chief Court and of the Court subordinate 
thereto and the maintaining of proper discipline among 
those officers. 

(2) When by any provision of this Act power is given to the 
Chief Court to make rules, such rules shall be made with the 
approval of a majority of the Judges of the Court. 

(3) Whoever commits a breach of any rule made urfler clause 
(6) of sub-section (1) shall be punishable with fine which may 
extend to|Rs. 50. 


CHAPTER JII. a 
SUBORDINATE CIVIL COURTS. 

21. Besides the Chief Court, the Courts of Small Causes estab- 
lished under the Provincial Small Cause Courts Act, 1887, and *the 
Courts established under any other enactment for the time being *in 
force, there shall be four grades of Civil Courts in Oudh, namely,— 

(1) the Court of the District Judge, ‘ 

. (2) the Court of the Additional Judge, 

(3) the Court of the Subordinate Judge, 
(4) the Court of the Munsif. . 

22. (1) The Local Government shall, by netification gin the 
Gazette, fix the local limits of the jurisdiction of any shbordinate 
Civil Court or person invested with the powers of a subordinate 
Civil Court under this Act 

(2) If the same loca? jurisdiction 3s assigned Jo two or more 
Subordinate Judges or to two ome more Munsifs, the istrict Judge 
may assign to each of them suchecivil business cognizable by the 
Subordinate Judge or Munsif,as the case may be, subject to any 
general or special orders of the Chief Court, qs he thinks fit. 

ə» (3) When civil business *arising in any local areaeis assigned 
by the District Judge undey sub-section (2) to one‘or two or «fote 
Subordinate Judges or to one of two or more Munsifs, a decree or 


= eosder passed by the SAbordinate Judge or Mansif shall nht we jnvalid 


~% 
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“4 by- reaso# only of the case in which it was made having arisen 
holly or in part in a,place beyond such local area if that place is 
withjn the local limits fixed by the Local Government under sub- 
settion (1). i 
23. The Local Government may appoint as many persons as District 
it thinks "necessary to be District Judges. Judges. 


24. (1Y Wher the business pending before any District Judge Additional 
requires he aid of Additional Judges for its speedy disposal, the Judges. 
Local Government may upon the recommendation of the Chief Court 
appoint such Additional Judges as may be necessary. ° 


(2) Any Additional Judge so appointed shall discharge any of 
the functions of a District Judge which the “District Judge may 
assign to him, and in the discharge of those functions he shall 
exercise the same powers as the District Judge. 


2s. (1) In the event of the death, resignation of removal of Temporary 
a District Judge, o1 of his being incapacitated by illness or otherwise , ae 7 
for the performance of his duties, or of his absence from the place District 
at whichehis Court is held, the Additional Judge, or if an Additional Judge. 
Judge is not present at that place, the Subordinate Judge present 
thereat shall, without relinquishing his ordinary duties, assume 
charge of the office of the District Judge and shall continue in charge 
theregf until the office is resumed by the District Judge, or assumed 
by an officer duly appointed thereto. 


é2) -While in charge of the office of the District Judge the 

Additional Judge or Subordinate Judge, as the case may be, may, 

e subject to any rules which the Chief Court may make in this behalf, 
exercise afiy of the powers of the District Judge. 


26. The Local Government may appoint as many persons as Subordinate 
dt thinke negessary to be Subordinate Judges. Judges. 
27. (1) The Local Government may fix the number of Mé@nsifs Muneifs. 
e to be appointed and when any vacancy occurs in that number or 
when the Local Government incieases the number of Munsifs, the 
Chief Court shall nominat® such person as it eae fit to be a 
Munsff and the "Local Covernment shall appoint him ccordingly. 
(2) The Chief Court may, with the pievioug sanction of the 
. Local Government, make rules as to the qualifications of persons 
N to be appointed Munsifs. å x 
28. (1) Subject to the provigjons af section 7 the Court of the District 
District Judge shall be the pyincipal Civil Court of original jurisdic- Court to be 


. . a . ] ci al 
*  tfon in the area over which his jurisdiction extends. Go Coari 
; : of original 
(2) Subject to the general superintendence and control of the 5) seaiction. 


Chief Cgurt the District Judge shąll have control over all the Civil 
Gourts within the local limits of his jurisdiction. e 8 


29. Subject to the provisions ot the Code of Civil Procedure, Jurisdiction. 
1908, amd bf any othe» enactment for the time being if force— = ee ° 
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(a) the Court of the District Judge shall have jtirisdiction 8 
to hear and determine any suié or original proceedi 


` without restriction as regards the value ; °° 
(4) the Court of a Subordinate Judge shall have jurisdiction 
to hear and determine any suit or original proceeding of 

which the value does not exceed Rs. 20,900; _ 


@ 
(c) the Court of a Munsif shall have jurfsdiction thear and 
determine any suit or original proceeding of which the 
value does not exceed Rs. 2,000: 


Provided that the Chief Court may from time to time direct 
by notification in the Gazettes— 
(a) with respect to any Subordinate Judge named therein that 


his jurisdiction shall extend, subject as aforesaid, to all 
original civil suits and proceedings; 


(4) with respect to any Munsif named therein that his jurisdic- e 


tion shall extend, subject as aforesaid, to all original suits 
and proceedings of such value not exceeding Rs. 5,000 
as may be specified in the notification. 


30. (1) The Local Government may confer on any person all 
or any of the powers of a Subordinate Judge or Munsif with res- 
pect to particular classes of cases or withe respect to cases generally 
in any local area, as 


(2) The Local Government may direct that any uneven num- 
ber of persons invested with powers of the same description and 
exercisable within the same local area under this section shall sit* to- 
gether as a Bench and those poweis shall, while the direction remaifs 
in force, be exercised by the Bench so constitufed and not otherwise, 


(3) The decision of the majority of the members of g Bench 
consjituted under this section shall be deemed to be th® decision of 
the Bench. ° . 


(4) Persons on whom powers are conferred under this section 
and the Benches constituted under this section shall be deemed for 
the purposes M this Act to be Subordinate Judges œ Munsjfseas the 
Local Governnacnt may direct. i 


31. (1) The Chief Court may by general or special order au- 
thorize any Subordinate Judge to take cognizance of or any District 
Judge to transfer to a Subordinate Judge wnder his control, any of the 
proceedings next hereinafter mefftioned or any class of those proceed - 


ings specified in such order. R ° 
(2). The pioceedings referred to in Sub-section (1) are the? 
following, namely,— A ; 7 
e 


(a) "Proceedings under, the Indian Succession ‘Act i of 1865) 
and the Probate and Administration Act (V, of 1881) 
which canno# be disposed of by Destrict Delepates. ¢ 


oe 
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“a (b) Pibceedings under the Guardians and Wards Act, (VIII of 


g890). ‘ 

$) The Distric Judge may withdraw any such proceedings 
taken cognizance of by or transferred toa Subordinate Judge and 
may either himself dispose of them or transfer them to a Court 
under his control competent to dispose of them 


(4) Proceedings taken cognizance of by or transferred to a 
Subordixate Judge, as the case may be, under this section shall be 
disposed of by him, subject to the rules applicable to like proceedings 
when disposed of by the District Judge. : 


32. The Chief Court may, by notification in the Gazette, confer, 
within such local limits as it thinks fit, upon afly Subordinate Judge 
or Munsif the jurisdiction of a Judge of a Court of Smal] Causes 
ander the Provincial Small Cause Courts Act, 1887, for the trial 
of suits cognizable by such Courts up to such value not exceeding 
Rs. 500 in the case of a Subordinate Judge, or Rs. 250 in the case 
of a Munsif, as it thinks fit. 


33, 1) The Local Government may fix the place or places at 
which any Court constituted under this Act shall be held. 


(2) Such place or places may be beyond the local limits of 
the jurisdiction of the Couyt. 

34 (1) The District Judge on the occurrence within the local 
limits of his jurisdiction of any vacancy in the office of Munsif may 
appoft such person as he thinks fit to act in the office until that 
person is relieved by a Munsif appointed under section 27 or his 
appointment is cancelled by the District Judge 


&) The District Judge shall forthwith report to the Chief 
Court the occurrence of every such vacancy andthe making and 
cancelling ofgevery such appointment. 


36 District Judges, Subordiñate Judges, and Munsifs “shall 
appoint ministerial officers to their respective courts provided that 
in the case of Subordinate Judges and Munsifs such appointments 
shall require the sanctioħ of the District Judge lg whose control 
they areerespectively subject. r 


26. (1) The District Judge or any Court under the administra: 
tive control ot the District Judge may fine in an amount not 
exceeding one month’s salary any migristerial officer of the Court 
for misconduét or neglect*in the performance of his duties. 


Mi (2) Tht District Judge ¿may on appeal or otherwise reserve or 
modify an order made under sub-section (1) by any Court under 
his administrative control and may of his own motion fine in an 
amount not exceeding one month’s salary any ministerial officer of 
any. Court undew his administrative control. e * 


(3) Ahy fine imposed under this s&ction may be recovered by 
® 


deductian Mom the salary of Jhe person fined °. 
j "E e 9 
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37- (1) The Chief Court may transfer any ministerial office? 
from any Court to any other Court and may dismiss or suspend 6y 


fine any such officer. = e° 


(2) The District Judge may transfer any ministerial officer 
from any Court under his control to any other Court under his 


control, ° 
© fe 





CHAPTER IV. é 
APPELLATE JURISDICTION IN CIVIL CASES. 


38. (1) Save as otherwise provided by any enactment for the 
time being in force an appeal’from a decree or order of a District 
Judge or Additiona? Judge shall lie to the Chief Court. 


(2) An appeal shall not lie to the Chief Court froma decree 
or order of an Additional Judge in any case in which, if the decree 
or order had been made by the District Judge, an appeal would not i 
lie to that Court. - 


39. (1) Save as aforesaid an appeal from a decree or order of 
a Subordinate Judge shall lie— . e 


(a) to the District Judge where thé value of the original suit 
in which, or in any proceedings arising out of which, the 
decree order was made did not exceed any Rs. 5,000 and 

® 


(4) to the Chief Court in any other case. ° 
(2) Save as aforesaid an appeal from a decree or order of a 
‘Munsif shall lie to the District Judge. . 


(3) Where the function of receiving any appeals which lie, to 
the District Judge under sub-section (1) or sub-section (2) hag been 
assigned to an Additional Judge the appeal may be preferred to the 
Additional Judge. l e ’ e 

*4) The Chief Court may, with the previous sanction of the ' 
Local Government by notification in the Gazette, direct that ” appeals e 
lying to the District Judge under sub-section (2) from all or any of 
the decrees or orders passed by any Mtnsif shall be preferred to 
the Coprt of ‘such Subordinate Judge as may be thentioned® in the 
notification an@ such appeals shall thereupon be preferred accordingly. 


40. (1) A District Judge may transfer to any Subordinate , 
Judge under his administrative control any appeals pending before 
him from the decrees or orders of Munsifs and such Subordinate 
Judge shall hear and dispose of Such appeals accordingl#. ° 


(2) The District Judge may withdraw any appeal so transferred ~- ° 
and either hear or dispose of it himself 8r transfer it to a cour? ~ 
under his administrative control competent to dispose of it. 


° (3) The powers conferred by this section shall be exercised 
subject to such general orspecial orders as may from*time to time 
be issued inthis behalf by the Chief Court., ° t . 


.« > e 
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, CHAPTER V. 
Pe CONTINUATION OF PROCEEDINGS. 
me. All proceediggs instituted before and pending at the 


commencement of tbis Act in the Judicial Commissioner's Court 
shall be continued in the Chief Court as if they had been instituted 
in that Court : 


Provided that rfothing herein contained shall be construed to 
extend period of limitation to which any suit, appeal or appli- 
cation may be subject. 


42. Appeals from decrees and orders passed but not appealed 
against before the commencement of this Act in all cases where 
such appeals would before that date have lain to the Judicial 
Commissioner's Court shall lie to the Chief Court : 


Provided that nothing herein contained shall be construed to 
; extend the period of limitation to which any such appeal may be 
subject. 


43. Jl decrees passed and orders made before the commence 
ment of this Act by tha Judicial Commissioner's Court and all 
sentences and orders passed in the exercise of criminal jurisdiction 
by that Court shall be deemed for the purposes of execution to have 
been passed or made by the Chief Court. 





CHAPTER VI. 


i SUPPLEMENTAL PROVISIONS. 


4y. (1) The Chfef Court may whenever it sees urgent necessity 
for so doing suspend any Subordinate Judge or Munsif under its 
Gontrol.* © 


d 
(2)° -Whenever the Chief Court suspends a Subordinate Judge 
or Munsif it shall forthwith report to the Local Government the 
circumstances of such syspension and the Local Government shall 
make such orde with respect thereto as it thinks fit. | 


45. (1) The presiding officer of a Civil Court shall not try any 
suit or other proceeding to which he is a party or in which he is 
personally interested or any appeal against a decree or order passed 
by himself in another capacity. ” ° 


* (2) When any such syit, proceeding or appeal as is referred 
to in sub section (1) comes before any such officer he shall forthwith 
transmit the record of the case to the Court to which he is im- 
mediately subordinate with a report of the circumstances attending 
the reference and the superior Court shall thereupon dispose of the 


case in accordance with the provisions eof section 24 of the Code 


of Civil Precedure (V of 1908). i ° 
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46. For the purposes of the last foregoing section the presiditfegs 
officer of a Court subject to the administrative control of the 
District Judge shall be deemed to be immefliately subordinate to, thé 
Court of the District Judge, and for the purposes of the CourtofGivil 
Procedure (V of 1908), the Court of such an officer shall be deemed 
to be of a grade inferior to that of the Court of the District judge. 


47. (1) Subject to such orders as may be made bythe Local 
Government the Chief Court shall prepare’ and pubksh in the 
Gazette a list of days to be observed in each year as close’ holidays 
in the Chief Court and in the Civil Courts subordinate thereto. 


(2) A judicial act done by a Civil Court on a day specified in 
the list published ynder sub-section (1) shall not be inyalid by 
reason only of its having been done on that day: 


48. When a mortgagee shal! under or by virtue of a mortgage 
executed before the 13th of February, 1844, have obtained posses- 
sion of any land comprised in his mortgage, the mortgagor, or any ; 
person Claiming through him shall not bring a suit to redeem the 
mortgage of such land, any subsequent acknowledgment of the title 
or right to redeem of the mortgagor, or of any persoff claiming 
through him, notwithstanding. ' 

Nothing herein contained shall be taken to bar a suit for redemp 
tion in any case where, by the instrument eof mortgage, a term was 
fixed within which the property comprised therein might be red&emed, 
and such term had not expired before the 13th day of February, 
1856. Provided that if any term had expired before that day, the 
suit shall be barred, whatever may have been the date on which.the 
instrument was executed. ’ 5s 

49. (1) The enactments mentioned in fhe First Schedule are 
hereby amended, or, as the case may be, shall be deemed to be 
amended to the extent and in the manner specified wm th® fourth’ 
column thereof. 7 

(2) The enactments mentioned in the Second Schedule are 
hereby repealed to the extent specified in fhe fourth column thereof. 
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° FIRST SCHEDULE. 
“2 +, .® ENACTMENTS AMENDED OR DEEMED TO BE AMENDED. 


` ° [See section 49 (I).] ; 


o e 
ne L_ES Og 


Year. | No. | Short title. | Amendment. 


è \ PART [.—Acts of the Governor General in Council 
1866 . 


XXVIL | The Indian Trustees | In the definition of High Court ın section 2 
d Act, 1866 after “‘Cap. 104” the words ‘‘and also the 
Chief Court of Oudh” shall be deemed to 








have been inserted. ® 
1866 .. | XXVIYI | The Trustees’ and | In the definition of High Court ım section 1 
Mortgagees’ Powees after ‘Cap. 104° the words ‘‘and includes 
Act, 1866. the @hief Court of Oudh’’ shall be deemed 

to have been inserted. 
1569 oe IV j The Indian Divorce | In clause (1) of section 3 after the word 
Act, 1869. ‘ Rangoon” the words ‘in Oudh—the 


Chief Court of Oudh ” shall be deemed 
; to have been inserted; 
s In clause (2) of section 3 after the words 
* Regulation Provinces” the words ‘‘ and 
in Oudh” shall Le deemed to have been 
inserted, and after the words ‘‘other than” 
the word ‘‘ Oudh” shall be deemed to 
: have been inserted. 
1875 Ka XVIII | The Indian Law Re- | (1) In the preamble after the word and 
ports Act, 1875. figures ‘* Chapter 104” the words ‘‘and by 
° the Cbief Court of Oudh” shall be deemed 
e to have been inserted. 
° (2) In section 3 after the words “ High 
~ Courts ” the words ‘‘or by the Chief 
i Court of Oudh ” shall be deemed to have 
been inserted. 
1876® a XVIII | The Oudh Laws Act, | In sections 27, 40 and 42 for the words 
, ° j 1876. ‘“ Judicial Commissioner ” the words 
° ‘* Chief Court ” shall be substituted. 
1879 ° XVIII | The Legal Practi- | In sub-section 4 of section 41 after tke 
tioners Act, 1879. word ‘'and” the words ‘‘ except in the 
° e case of the Chief Courl of Oudh ” shall 
be deemed to have been énserted. 
1890 ayi IX ; The Indian Railways | In sub-section 3 of section 26 after the words 
° Act, 1890. ‘Chief Justice” the words ‘or in the 
case of the Chief Court of Oudh the Chief 
Judge " shall be deemed to have been 
Inserted ’ 
1898 ù è è V | The Code of Criminal | (1) In clause (j) of sẹb-section (1) of sec- 
~ Procedure, 1898, as tion 4 aftæ the word ‘*‘ Rangoon ’’ the 
amended by Act words "the Chief Court of Oudh ” shall 
j XVIII of 1923. be deemed to have been inserted, and the 
: word *‘ Oudh ” after the word ‘ Provinces” 
to hate been omitted. 
f- ° (2) In section 266 after the word ‘‘includes”’ 
° S ad the words “‘the Chief Court of Oudh ” 
° shall be deemed to have been inserted, 
z ° f and the word ‘‘Oudh” after the word 
° e “ Provinces ” to have been omitted. 
° (3) In sub-section (1) of section 364 after 
. the word ‘ Charter” the words “‘ or the 
Chief Court of Oudh” $hall be deemed 
to have been inserted. 
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LTF © ees 
<i. ENACTMENTS AMENDED OR DEEMED TO BE AMENDED ° je p 
: [Sce section 49 (1).] » % 
e d 
—_— ee rrr a aa a eee 
Year. | No. | Short title. Extent of repeal 
"ep * 








RART I.—Acts of the Governor General in Councile-fconcludga?}. 


(4) In section 365 after the wora ‘‘Charter” 
the words ‘‘and the Chief Court of Z 


e Oudh” shall be | deemed to have been 
inserted. 
e 
1899 7 II | The In@ian Stamp | For clause (4) of subsection (1) of section 
Act, 1899. 57 the following shall be deemed to have 


been substituted :— 

(6) (2) if it arises in Agra or in Ajmer— 
to the High Court of Judicatuie 
at Allahabad. 

(st) if it arises in Oudh—to the Chief 
Court of Ondh. 


1908 e V | The Code of Civil | (1) In section 122 after the figures “‘19I15” 
Procedure, 1908 the words “and the Chief Court of e 
Oudh’® shall be deemed to have been 
inserted. 


(2) In sabsection (1) of section 123 after 
the werds “ High Courts’ the words 
“and of the Chief Court "’eshall be 


deemed to have been inserted. ° 
PART I].—Untted Provinces Acts. ° Pa 
e © 
e 
1886 i XXII | The Oudh Rent Act, | In section IIQ, mgA, TI9B, 119C, 124A er 
1886. 124B, for the words “Judicial Commis- 


sioner ’? wherever they occur shall be 
substituted the words ‘‘ Ghief eCourt ” adhd 








° in sub-section (2) of section 124A for the 
word “his”? shall be substitutedethe word 
tits.” 
1901 és III | Tne United Provinces | ln section g12 the words “or the Judicial 
«Land Revenue Act, Commissioner” shall be deleted. 
6 Igol. j ® 
e © 
1919 VIII | The United Provinces | In clause (b) of sub-section 2 of section 59 
Town Improvement after the word “ Oudh ” shall be inserted | 
Act, IQIQ the words *‘ or the Chief Court of Oadh ”. 
® 
1920 os V | The Lucknow Univer- Rio clause 2% 1) (IV) and ¢lause 3 (1) of the 
sity Act, 1920, “ Schedule for "Judicial gommissiones of 
Oudb ” shall be substituted ‘‘ Chief Judge 
of the Chief eon of Ouh.” $ 
o 
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E LOCAL ACT 


; . SECOND SCHEDULE. : 
Y ay oe ENACTMENTS REPEALED. ° 
` , [See section 49(2).] 
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Extest of’repeal. š 


© 
No. | Short title. 


: ° PART I..—Acts of the Governor General in Council. 










1879 ; XIII ? The Oudh Civil Courts | The whofe. á 
° Act, 1879. 
1841 ad XIV | The Ondh Courfs Act, | “Do. 
1891. ° 
1897 R. XIV | The Oudh Courts Adw Do. 
(1891) Amendment’ s 
| Act, 1897. 
‘14 oe ‘lv | The ‘Decentralization | So much of it as relates to the Oudh Civil 
Act, I914. Courts Act, 1879. 
"1890 T YA | United Provinces Act. Sections 39, 40, 41 and 42. 
° PART Il.—Unuited Provinces Acts. 
‘tgt2 sae The Oudh Civil Courts | The whole. 
(Amendment) Act, 
1912. 
giz ° . The Ondh Courts Do. 


(Amendment) Act, 
1917. 
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NEW JUDICIAL COMMITTEE RULES 
PRIVY COUNCIL OFFICE 
A " DOWNING STREET, LONDON, S. W., 
\ ° 28th May, 1925, 
SIR, 


1 am directed by the Lord President of the Council te transmit 
for the information of your Court, and of legal practitioners within 
its jurisdiction, 6 copies of a new Code of Judicial Committee 
Rules, which received the approval of His Majesty in Council on 
the 2nd instant, and will come into ferce in place of the Judicial 
Rules, 1908, on the ist January, 1926 í 


I gm to explain that the new Rules are mainly a revision of the 
practice to be followed in England after the arrival of the record 
and do not substantially affect the steps to be taken in the Court 
appealed from; but attention is drawn to certain of them, now to 
be enumerated :— 


Rule 4 alters the practice in connection with applying for special 
‘leave to appeal to His Majesty in Council as it provides that, with the 
Petition, must be lodged at the Privy Council Office an affidavit of 
service of notice of the intended application upon the opposite party. 
With a vyjew to preventing delay local practitioners would be well 
adyised to send this affidavit at the same time as the instructions 


to present the Petition are forwarded to their London agents. 


Rule rr provides for the transmission by the Registrar of the 
Court appealed from in every case, of a certificate that she respond- 
ent has received notice of the admission of the appeal, and of the 
transmission of the record to England. I may explain that this is 
the certiftcate mentiqned in Rule °43 of "the Judicial Committee 
Rules, hos, and of the new” Rules, and it is the practice of most 


° Courts td send it as a matter of course. It has now been thought 


desirable to provide definitely for this practice to be followed in 
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The same Rule provides, for the first time, a remedy against &f Y 
appellant who obtains special leave to appeal to His Majesty in, ° 
@ouncil and takes no further steps within a reas8nable time to pro « ° 
secute the Appeal. 


$ 


Schedule A. (Rules as to Printing) has been, considg Sly 
elaborated for the guidance of local Courts and bractitioneo It 
does not, however, do more than provide in terms for refords 
being pristed in the form which, in general practice, now prevails. 


Schedule B. has also ) required some amendment in its wording 
owing to altered conditions. 


Apart from these Rules the revision relates for the most part, 
as has been said, to matters of practice in England, with which I 
need not trouble you. I may add that (subject to the former 
Rules 21 and 22 having, for drafting purposes, been reversed and 
renumbered) the order and numbering of the Judicial Committee 
Rules, 1908, has not been altered in the present Code. 


In conclusion I have to ask you to be sp good as to take all 
necessary steps to bring the new Rules (especially No. 4) to the , 
notice of practitioners in your Court; and the editors of any local 
legal newspapers and Jaw reports might perhaps be asked to assist 
in drawing attention to them. | N 7 

If further copies of the Rules would be a convenience to yow, 


they shall, of course, be sent. ; 
6 


r I have the honour to be, å 

Sir, j 
Your most obedient seryant, 

Sd: Illegible, « . e ° 


. Registrar of the Privy Council. 
To 
The Registrar, ° e . E 

High Court of Judicature «© f ; 

at Allahabad, 2 Á ° 
India. Trte copy, ° 

. ~ P. DESOUZA, 
° ; Assistant Registray oes 
ia ; High Court at Alahbabad. 
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Vel. Page Line * for Read Onni 
XXIII to I Indian Penal Criminal Procedare 
en og 30 Sugan Chand Suranjan 
» @ AI 97 1882 1872 
a 440 6 lirom bottom) ‘‘ growing crops’ movable property 
yy 431 5 ( rT) ” ) ” ” E ” 
a” 432 9 ( n 13 ) he we e 
” 746 5 ( ” ” ) .. a not 
» 755 17 ( w on ) 39 All, 869 e 23 All, 291 
19 757 ( footnote ) 1 os 1? LB) 
ij 779 12 (from bottom) undeniable undesirable 
‘i 798 ( footnote ) [1917] I. L. R., 39 [r911] I. L. R., 33 
All., 660. All., 660. 
; ji 832 20 (from bottom) Murli ; Mangli 
e 865 «( headnote ) 2 A. L. J. R., I. L. R., 2 All, 
866 j ( footnote ) 2A, L. J. R. J, L. R, 2 All, 
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